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Chair’s Foreword

his report tables a report by Matthew Zilko SC, the Parliamentary Inspector of the
Corruption and Crime Commission, on unlawful detention in public hospitals.

The report is an update to the Parliamentary Inspector’s Report on the operation of
the Corruption, Crime and Misconduct Act 2003: the definition of ‘public officer’. That report
was attached to the committee’s Report 4, The definition of ‘public officer’ in the Corruption,
Crime and Misconduct Act 2003, tabled in both Houses of Parliament on 24 March 2022.

The Parliamentary Inspector alerts the Parliament to a case of unlawful detention in a public
hospital and a recent District Court of Western Australia ruling on this issue.

The Parliamentary Inspector respectfully suggests that there is a need to ensure that
hospital staff are made aware of the state of the law to avoid future incidents in hospitals.

Given the incidences highlighted by the Parliamentary Inspector, this seems a reasonable
suggestion. Appropriate education and training minimise the risk of future serious
misconduct events.

On behalf of the committee | thank the Parliamentary Inspector for bringing this issue to the
attention of the Parliament.

e

MR M. HUGHES, MLA
CHAIR
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Ministerial Response

In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly,
the Joint Standing Committee on the Corruption and Crime Commission directs that the
Minister for Health report to the Assembly as to the action, if any, proposed to be taken by
the government with respect to the recommendation of the committee.






Recommendation

Recommendation Page 3

That the Minister for Health consider the attached report by the Parliamentary Inspector
and report to Parliament as to the action, if any, proposed to be taken by the government
with respect to the matters raised by the Parliamentary Inspector.

Vii






Unlawful detention in public hospitals

Introduction

A report by Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime
Commission, titled Report on the operation of the Corruption, Crime and Misconduct Act
2003: Supplementary Report regarding unlawful detention in public hospitals is attached at
Appendix 1 (supplementary report).

The Parliamentary Inspector alerts the Parliament to another case of unlawful detention in a
public hospital and a recent District Court of Western Australia ruling on this issue.

The supplementary report provides an update to the Parliamentary Inspector’s previous
Report on the operation of the Corruption, Crime and Misconduct Act 2003: the definition of
‘oublic officer’ (2022 report). That report was attached to the Joint Standing Committee on
the Corruption and Crime Commission’s Report 4, The definition of ‘public officer’ in the
Corruption, Crime and Misconduct Act 2003, tabled in Parliament on 24 March 2022
(Report 4).

The previous report — the definition of ‘public officer’

The Corruption and Crime Commission (commission) deals with ‘serious misconduct’
committed by a ‘public officer’ as those terms are defined in legislation.? It is therefore
critical that the scope and meaning of ‘public officer’ is clear.

Report 4 highlighted flaws in the statutory definition of ‘public officer’ and the complexities
of determining whether a contractor engaged by the public sector is a ‘public officer’.

This issue arose from the Parliamentary Inspector’s investigation of a complaint by a 84 year
old man who alleged that he was assaulted by 2 security guards at the Albany Health
Campus where he was a voluntary patient. The security officers, employed by a company
contracted by the WA Country Health Service (WACHS), detained the man in the corridor of
the hospital and in his room.

In that case, the commission concluded that the security guards were not ‘public officers’
and therefore the complaint of serious misconduct was not within its jurisdiction. The
Parliamentary Inspector concluded that it ‘seemed more likely’ that the security guards were
not WACHS employees. He was therefore unable to take further action on the complaint.?

The Parliamentary Inspector was concerned that people working with vulnerable people
exercising the coercive power of the State were excluded from the jurisdiction of the
commission and his office due to the nature of their contractual arrangement.?

1  Sees3, Corruption, Crime and Misconduct Act 2003; s1, Criminal Code (‘public officer’).
2 Report 4, Appendix 1, p10.
3 ibid, p11.



The Parliamentary Inspector suggested that the definition of ‘public officer’ be amended.
Commissioner Hon John McKechnie KC agreed that the scope of ‘public officer’ required

clarity, adding that it was no longer fit for purpose as it had not evolved to recognise the

increasing use of varying employment arrangements in the public sector.*

In Report 4 the committee recommended that Hon John Quigley MLA, Attorney General,
direct the Department of Justice to examine the definition of ‘public officer’ and matters
raised in the report of the Parliamentary Inspector as part of its project to modernise the
Corruption, Crime and Misconduct Act 2003.

We are pleased that the government accepted this recommendation and has directed the
Department of Justice to consider a definition of ‘public officer’ that reflects the varying
employment arrangements within the public sector.”

While Parliamentary Counsel’s Office (PCO) are the experts in drafting legislation, we note
that in Victoria the meaning of ‘public officer’ expressly refers to contractors. Victorian
legislation defines ‘public officer’ to include ‘a person that is performing a public function on
behalf of the State or a public officer or public body (whether under contract or otherwise)*.®

Unlawful detention in public hospitals

There are some circumstances where a person may be detained in hospital against their will,
for example, if an involuntary patient under the Mental Health Act 2014 or the subject of a
hospital order under the Criminal Law (Mentally Impaired Accused) Act 1996.7 In other
circumstances a person is under no obligation to stay in hospital.

The Parliamentary Inspector considered the detention of the 84 year old voluntary patient at
the Albany Health Campus unlawful.®

The District Court of Western Australia, considering a separate incident at a public hospital,
has ruled that hospital staff did not have the right to detain another voluntary patient.® In
this case, after the patient advised hospital staff that he intended to walk outside and smoke
a cigarette, hospital staff called a ‘Code black’ to prevent him from leaving. Five security
guards forcibly brought the patient back inside the hospital.? In the struggle, a guard
fractured his right ankle.

The patient was charged with assault causing grievous bodily harm in circumstances of
aggravation, the circumstances of aggravation being that the injured person was hospital
staff. A District Court jury ultimately returned a verdict of not guilty.?

4 Hon John McKechnie KC, Commissioner, Corruption and Crime Commission, letter, 2 March 2022, p2.

5 Government Response, Hon John Quigley MLA, Attorney General, 8 June 2022; Corruption and Crime
Commission, Annual Report 2021-22, p42.

6  s6(1), ‘public officer’ at (y), Independent Broad-based Anti-Corruption Commission Act 2011 (Vic).

7  Appendix 1, p5.

8 ibid, p3.

9  The State of Western Australia v Smith, District Court of Western Australia, 1788 of 2021.

10 Appendix 1, p4.

11  ibid.



Her Honour Judge Linda Black ruled that none .

] & ] ] [The patient was] as a matter of law
of the hospital staff, including doctors, nurses i i
. . entitled to leave for a smoke, entitled
and security personnel, had any legal right to i

. . . to leave to go home, entitled to leave

prevent the patient from leaving the hospital dsi « bench
N L . to go and sit on a park bench ... as a
or detain him within the hospital. Her Honour g P

matter of law, he was entitled to

stated:
leave ...
[The patient] was allowed to walk out.
No one had the right to lay a hand on [Hospital staff] had no lawful power
him, and no one had the right to detain to detain him ... had no lawful right to
him. ... as a matter of law, he should have use any force upon him. ...

been allowed to leave ...12
the two security guards who held

The Parliamentary Inspector accepts that in either arm and the security guard
the above 2 cases hospital staff appear to who had his hand behind him were all
have sincerely believed that they had the acting, as a matter of law, unlawfully.
right to detain a patient where they

considered that the patient was not ready to Her Honour Judge Linda Black

leave. However, he adds that it seems
‘tolerably clear’ that the law was not well understood by hospital staff.?

The Parliamentary Inspector respectfully suggests that these cases demonstrate a need to
ensure that all hospital staff are made aware of the state of the law to avoid future incidents
of this kind.*

This suggestion seems reasonable. Appropriate education and training minimise the risk of
future serious misconduct events.

Recommendation

That the Minister for Health consider the attached report by the Parliamentary Inspector
and report to Parliament as to the action, if any, proposed to be taken by the government
with respect to the matters raised by the Parliamentary Inspector.

Ay

MR M. HUGHES, MLA
CHAIR

12 The State of Western Australia v Smith, 1788 of 2021, Black DCJ, 18 October 2022, pp193-194. The pull
quote is from p193.

13 Appendix 1, p5.

14  ibid, p5.
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Parliamentary Inspector’s report

1. EXECUTIVE SUMMARY

This report is made pursuant to my functions in sections 195(1)(aa) and 195(1)(e) of the
Corruption, Crime and Misconduct Act 2003 (WA) (CCM Act) to audit the operation of
the Act and to report and make recommendations to either House of Parliament and to
the Joint Standing Committee on the Corruption and Crime Commission (JSCCCC).

This report provides a brief update to my Report on the definition of ‘public officer’
which I tabled with the JSCCCC on 7 February 2022 and which was subsequently
tabled in the Parliament on 24 March 2022.

My focus in that report was not on the conduct of any one person, but on flaws inherent
in the Criminal Code definition of ‘public officer’, which the CCM Act adopts for the
purpose of determining the ambit of the Commission’s serious misconduct jurisdiction.
However, my report did address the question of whether it is lawful for hospital staff to
prevent a voluntary patient from leaving a hospital. As [ observed on page five:

It was evident that the security officers detained [the complainant] in a corridor of the
hospital and in his room, and that the alleged assault upon him occurred while doing so.
There was no information in the file as to any law that enabled the hospital’s staff or
contractors to detain the complainant, and it appeared to me that the question as to
whether it had been lawful to do so was simply not addressed.

Relevantly, the Commission’s conclusion that there was ‘insufficient evidence to
determine if the security officers used excessive force against [the complainant]’
seemed to imply that some degrec of force was warranted and therefore lawful.
However, it was not clear to me that this was the case.

The complainant was not under arrest. Whether or not he had appeared confused upon
being admitted to the hospital, he was a voluntary patient who had decided to leave his
room to go and meet his wife elsewhere within the building. In the absence of a lawful
reason to detain him, any force used against him would have been excessive.

In that matter I ultimately concluded that the security guards who detained the
complainant were not public officers as defined in the CCM Act and that their conduct
therefore lay beyond both the Commission’s jurisdiction and my own. Although I was
of the view that the security guards’ detention (and assault) of the complainant had been
unlawful, it was therefore not necessary to establish whether this had been the case.

I have now become aware of a recent trial in the District Court of Western Australia’ in
which the trial judge, Black DCIJ, addressed this question in her remarks to the jury at
the conclusion of the trial. In directing the jury as to the relevant law, her Honour made
the point that hospital staff have no lawful right to prevent a voluntary patient from
leaving a hospital and that any force used to do so will therefore constitute an unlawful
assault upon the patient.

Due to the relevance of this case to my previous report, and the fact that the legal
position may not be known to all medical and administrative staff in the state’s public
hospitals, [ have decided to draw it to the attention of the Parliament.

! The State of Western Australia v Smith DC/CRI/PER/IND/1788/2021.



Appendix One

2. THE RELEVANT LAW

The case referred to above related to a member of the public, Mr Lyndon Smith, who
was taken to hospital on 28 January 2021 after he became intoxicated and passed out in
a public place. After being admitted, Mr Smith informed hospital staff that he intended
to walk outside and smoke a cigarette.

Just as was the case with the complainant referred to in my Report on the definition of
‘public officer’, the hospital staff called a ‘Code Black® to prevent Mr Smith from
leaving. Five security guards forcibly brought Mr Smith back inside the hospital. In the
ensuing struggle, all six participants fell to the floor and one guard suffered a fractured
right ankle.

Mr Smith was thereupon charged with assault causing grievous bodily harm in
circumstances of aggravation (the aggravating feature being that the injured person was
a member of the hospital staff). He pleaded not guilty to the charge. As he had no fixed
place of residence, he was remanded in custody until his trial, which took place before
Black DCT and a jury on 17 and 18 October 2022.

It appeared in this case that the hospital and security staff involved in the incident had
believed that they had the right to prevent Mr Smith from leaving. In the words of her
Honour, the State’s case was that ‘everyone was acting honestly, in the sense that no
one was deliberately trying to breach the accused man’s rights’. However, her Honour
noted, ‘The problem is that they did’. She explained that this was because none of the
hospital staff (which her Honour expressed to include all doctors, nurses and security
personnel) had any legal right to prevent Mr Smith from leaving the hospital or to detain
him within the hospital.

Her Honour made it clear in her direction to the jury that Mr Smith was ‘as a matter of
law, entitled to leave for a smoke, entitled to leave to go home, entitled to leave to go
and sit on a park bench’. Further, her Honour directed the jury that the hospital staff, as
she had collectively described them, ‘had no lawful right to use any force upon
[Mr Smith]...so as a matter of law the two security guards who held either arm and the
security guard who had his hand behind him were all acting, as a matter of law,
unlawfully’.

Despite the police having charged Mr Smith with assault causing grievous bodily harm,
by the time the matter came to trial both the prosecution and the defence were in
agreement that it had been unlawful for the security guards to detain him. It might be
thought that in those circumstances the State would withdraw the charge against
Mr Smith. Instead, the prosecution contended that, notwithstanding the unlawfulness of
the security guards” actions, Mr Smith’s own acts in the struggle referred to above
exceeded what was reasonably necessary to defend himself from their assault of him.

As well as raising self-defence, Mr Smith argued that the fracture of the security guard’s
ankle was entirely unintended and was an accident that could not have been reasonably
foreseen by him when the melee started.

It seems that the jury accepted either or both of Mr Smith’s defences, as it returned a
verdict of not guilty.



Parliamentary Inspector’s report

3. CONCLUSION

There are some instances when a person may be detained in hospital against their will in
Western Australia, such as where they are an inveluntary patient pursuant to the
Mental Health Act 2014° or the subject of a hospital order made under the Crisngral Law
(Mentally Inpaired Accused) Act 10067

Howewer, unless such circumstances apply, a person who presents at ot is conveyedto a
hospital, who 15 not under arrest or subject to a court order, 15 under no cobligation to
stay there. &5 Black DCT ohserved in this case,

Llr Smith was all owed to walk out. Mo one had the nght to lay a hand on him,
and no one had the right to detain him . he should have been allowed to leave.

Those ohservations are equally applicable to the complainant in my previous report, and
to any other voluntary patient in Western Australia, although it seems tolerably clear
that this may not be well understood by hospital staff.

Tnfortunately, in Ir Smith’s case and in the complaint referred to 1n my Report on the
defimition af ‘public afficer’, the hospital staff appear to have sincerely believed that
they had the right to detain a patient where they did not consider the patient was ready
to leave. This mistalken belief was no doubt wellantentioned and based on a concern for
the patient’s best interests. MNevertheless, this belief led to deprivation of liberty, injury,
distress, and, in Mr Smith’s case, criminal charges that resulted in his being remanded
in custody for a significant period of time before finally being acoquitted.

Tt is trite to say that freedom includes the freedem to make poor decisions. Certainly, in
a medical context, patients are at liberty to make chedces that healthcare professionals
may consider unwise. They may disregard advice regarding treatment, confinue to
smoke and drink to excess. They may also, relevantly, decide to discharge themselves
from hospital against medical advice. However, 1n the absence of specific legislative
provision to the contrary, a doctor’s duty of care to a patient will not trump the rights of
the patient as an individual.

Irespectfully suggest that this case, together with the complaint discussed by me in my
previous report, demonstrate that there 15 a need to ensure that all hospital staff are
tnade aware of the state of the law zo that future incidents of this kind are avoided

MATTHEW ZILEOQ 8C
PARLIAMENTARY INSPECTOR

23 ee Mertal Health Act 2014 Part 6.
3%ee Crimingl Law (Mentally Fnpared Accused) Act 1996, section 5.
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