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REPORT OF THE
STANDING COMMITTEE ON LEGISLATION
IN RELATION TO THE
ADOPTION ACT 1994

1.

Introduction

On Wednesday April 6, 1994 the Hon Cheryl Davenport MLC, moved the following motion,
without notice, which was agreed to by the House :"That the Adoption Act 1994 be referred to the Standing Committee on
Legislation for the purpose of considering division 4 of part 4 and schedule
3."

2.

Recommendations

As a result of its examination of Part 4, Division 4 of the Adoption Act 1994 ("Act") the Standing
Committee on Legislation recommends as follows :
1.

That the information veto in relation to old Act adoptions be removed so that
the only restrictions on access to information should relate to age.

2.

That provision for contact vetoes should exist for a maximum of ten years
from the day of the Act's commencement, after which time (i)
(ii)

3.

there shall be no right to lodge a contact veto; and
vetoes already lodged shall cease to have effect.

Committee Meetings

The Standing Committee on Legislation met on the following occasions to examine the Adoption
Act 1994 Monday April 11, 1994 from 3.11 pm to 4.58 pm
Thursday June 9, 1994 from 10.15 am to 11.27 am
Thursday June 16, 1994 from 10.19 am to 10.42 am
Friday July 1, 1994 from 08.45 am to 3.45 pm
Tuesday August 2, 1994 from 2.08 pm to 3.17 pm
Thursday September 15, 1994 from 10.10 am to 11.28 am
Thursday September 29, 1994 from 10.04 am to 11.20 am
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4.

Submissions

The Committee received written submissions from the following people and organisations Ms C. Tuffley
Mrs V.J. Sandham
Mr A. and Mrs T. Rosenwald
Ms H. Watts
Ms J. Durey
Ms M. van Keppel
Ms B. Heathcote
Ms D. Law
Ms K. Whitehead
Ms K. Smith
Mr R. Kostecki
Mr C. and Mrs I. Brookes
Ms S. Karavias
Ms K. Schippers
Ms R. Mortimer
Ms H. Caceres
Ms E. Schultz
Ms D. Gibson
Ms L. Hendrata
Ms N. Boulter
Ms E. Kempton
Mr G. Moyses
Ms V. Thomson
Mrs K.N. Verschoor
Ms A. Roberts
Ms M.A. Roberts
Ms E.M. Lister
Ms M. Farris
Mr G. Edwards
Ms S. Midford
Mr H. and Mrs H. Driesen
Ms M. Campi
Ms B. Silinger
Mr D. Driesen
Ms M.A. Roberts, Adoptive Families Association of WA Inc
Mrs S. Connelly
Mrs J. Rinaldi
Ms C. McLaren
Mr B. Driesen
Ms L. Forbes
Ms G. Dees, Adoption Jigsaw WA Inc
Ms M.D. Pringalle
Ms W. Williams
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Mr T. Leist
Ms J. Armstrong
Mr R. Porcaro
Ms B. Heathcote
Ms K. Vinter
Mr D. and Mrs K. Knowles
Ms K. Krystal
Mrs G. Fragomeri
Mrs J.A. Wight
Mrs D. Iremonger
Mrs K.E. Leicester
Ms G. Pollock

5.

Witnesses

The following witnesses appeared before the Committee and gave oral testimony :
Mrs Maureen Roberts, Adoptive Families Association
Ms Trudy Rosenwald, Adoptive Families Association
Ms Suzanne Midford, Adoption and Research
Mrs Kiever Verschoor
Ms Kath Smith, Association of Relinquishing Mothers
Ms Debbie Gibson
Ms Glennis Dees, Adoption Jigsaw WA Inc
Ms Chris Tuffley
Mr Lex McCulloch, Department of Community Development
Ms Judy Wilkinson, Department of Community Development

6.

ADOPTION ACT 1994
Competing Values
"Adoption is a legal concept: a legal status created and defined by
statute law. Unlike other forms of legal status that can be bestowed upon
non-parental carers, adoption not only gives legal powers and
responsibilities to the carer, it extinguishes the relationship between the
biological parents and the child and has the effect of treating the
biological parents as if they were strangers to the child. Adoption has
been described as a statutory guillotine in that it severs the child's legal
links with his or her parents and grafts on a new relationship with the
adoptive parents. In a sense adoption is a legal fiction. It substitutes the
adoptive parents for the biological parents and deems the child to be the
child of the adoptive parents. It gives the adoptive parents a status
superior to that of the natural parents in that the biological parents cease
to have any legal relationship with the child. They lose any claim they
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might otherwise have had over the child by reason of their biological
parenthood... Adoption purports to alter the historical, genealogical
facts of the child's parentage by creating artificial parentage. It is not
only the child's links with the biological parents that are severed by
adoption: all legal links with siblings, grandparents, aunts, uncles and
other members of the family of origin are deemed to cease to exist."1
Submissions to the Standing Committee on Legislation were characterised by tension
between competing positions which, on the one hand, defended what were represented
as the rights of adoptive parents and, on the other, defended what were represented as the
rights of biological parents. Both positions purported to defend also the rights of
adoptees.
The focus of these competing rights was protecting birth information about adoptees.
One group argued for defending the privacy and confidentiality of adoption. Their
reasons were numerous and, most often, personal, but they held consistently that
changing the law did not change the circumstances which made confidentiality desirable
or necessary. Guarantees of confidentiality provided under the old Act should be
extended under the new. A submission by supporters of this view put the position in this
way "[We have] concerns about the taking away of the veto on identifying
information because some people wish to have their privacy and confidentiality
protected for their own reasons. In the past people had expectations that
information about them would remain confidential. We feel that the right to veto
for adoptions set out under the old legislation should be retained under the new
legislation."
The competing position held that circumstances have indeed changed. Societal values
no longer condemn ex-nuptial conception and birth as "sinful" or immoral, nor is
adoption any longer regarded as a stigma upon adoptive parents or adoptees. Legal
discriminations against ex-nuptial children progressively have been erased from statute
law. Knowledge of one's historical and family origins is now accepted as an important
part of establishing a sense of personal identity. According to those who argue this
position, it follows that legal denials of access to such information in the Adoption Act
are out of step with contemporary values.
To illustrate this point it is appropriate to quote three powerful examples from verbal
evidence tendered to the Committee by three individual adoptees.
The first, a 35 year old female adoptee, said "My frustration [at not knowing] from the age of 18 to 27 was eating me up
inside. How long do you tolerate that? Some people have the issue of whether
1

Submission of Robert Ludbrook to New South Wales Law Commission Review of the Adoption
of Children Act 1965.
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the law is right; it may not be. Do I take this into my own hands and disregard
the law whatever the consequences, or do I sit back and maybe wait forever and
not ever know? Sometimes you weigh up the situation of what is right or wrong
for you. I waited for the law so I am speaking from the angle of what I did, but
I know there are people who would not have the fortitude to hang about.
My birth parents are in their seventies now and I know people who have waited
a long time for their adoptive parents to die. My brother is choosing to do that.
He will wait for our adoptive parents to die before he searches. With that in
mind some people always wait but others will beat the law."
The second, a female adoptee now in her sixties, told the Committee "To deny a citizen the right to his or her own birth certificate through a veto by
someone else is against all basic human rights.... I was never told I was adopted,
but I was picking up the vibes when I was three or four years old. Some people
pick it up and some do not. I was very in tune with what was not being said and
what was around me. It took me until I was 54 to know my own name. I am over
60 now and I am still fighting for the rights of everybody to know what I was
denied and not have to hassle with that for one's lifetime. It is too long to keep
up this fight."

Finally, a male adoptee, now in his thirties expressed anger, grief and hope in his
evidence to the Committee. He said "When I found out about my veto I broke down and cried in front of someone I
had met about five minutes previously. I had not cried for years. Everything
depended on that information. I quit my job and was just waiting for that
information - that name - because I thought it would help me know who I was.
At that stage I did not even know that I had lacked an identity. I was not even
aware that adoption meant anything. That was at the age of 29...
I hope that the law you make is fair and balanced, that it genuinely takes account
of and listens to the unheard voice. Despite the fact that there has been intense
lobbying over the years - I have been involved in adoption issues only in the last
three or four years - the voice of adoptees, not just the 300 vetoed adoptees, has
been listened to but not heard because their suffering has not been given status.
It has not been understood because on the one hand, the birth mother's legal
right to privacy and anonymity has been maintained. Many of the reasons for
their fears have been proved to be groundless. However, the other side has not
been listened to. On the scales of justice, one tiny side has got everything; even
though it weighs less, its rights have been weighted heavily. The other side
weighs so much, but has been given so little weight on the scales of justice."

The Legislation Committee was required to arbitrate between these competing values.
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When Parliament agreed to the Adoption Act 1994, it accepted the Government's view
that previously existing guarantees of privacy and confidentiality under old Act adoptions
should be protected. While most of the provisions from Part 4 of the new Act apply to
old Act adoptions, sections 84, 85 and 88 (which relate to access to information) and
sections 97, 98 and 101 (which relate to information vetoes) do not. Old Act adoptions
are treated separately as set out in Schedule 3 Clause 9.
Having agreed to these provisions, the Legislative Council still held reservations about
maintaining information and contact vetoes. They are inconsistent with the principles
advanced in the new Act and enunciated in these terms by the Hon Eric Charlton MLC
in the Second Reading Speech:
"We have learnt that many adopted people want to know about their
original family background, even when they share a close and loving
relationship with their adoptive family.
We have learnt that many birth mothers have not forgotten about their
relinquished child and have continued to grieve, wondering, yet never
knowing, what happened.
We have learnt of the strains felt by adoptive families in maintaining
secrecy about the adoption.
And we have learnt that when everything is brought out into the open and
new relationships established, the bonds within adoptive families are
usually strengthened, not weakened.
The result of this experience has been a significant world wide trend
towards the release of previously closed records and a return to the
openness and truthfulness of early adoptions."
Recommendations:
1.

That the information veto in relation to old Act adoptions be removed so that
the only restrictions on access to information should relate to age.

2.

That provision for contact vetoes should exist for a maximum of ten years
from the day of the Act's commencement, after which time (i)
(ii)

there shall be no right to lodge a contact veto; and
vetoes already lodged shall cease to have effect.

Information Vetoes
Proposal:
To remove information vetoes in relation to old Act adoptions so that the
only restrictions on access to information would relate to age.
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This could be achieved by deleting Clause 9(7), (8) and (9) of Schedule 3 and substituting
a subclause to the effect that section 97 does not apply to parties to an adoption under an
order of adoption (i.e. an old Act adoption).
If this happened, access to old Act adoption information would be provided for by
Division 2 without the potential restriction of an information veto under Division 4.
(Sections 84, 85 and 88, as they apply to old Act adoptions, have been set out in the
Appendix for ease of reference.) The only restrictions on access to information would be
whether the relevant parties have attained 18 years or the required consents of other
parties as required by Division 2 as it applies to old Act adoptions.

Contact Vetoes
Proposal:
Contact vetoes to be available to parties to adoptions for up to 10 years
from the day of the new Act's commencement, after which time there would be no right
to lodge a contact veto or to obtain further benefit from an existing contact veto.
Section 96 provides for statements of wishes as to contact between parties to adoptions
to be lodged. A statement need not necessarily be one forbidding contact. It might give
particulars of how contact can be made with the lodging party. It has been assumed, for
the purposes of this report, that the Committee's proposal is directed at contact vetoes
only, rather than at registered statements of wishes as to contact generally.
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