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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE
REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
ADMINISTRATIVE PRACTICES AND PROCEDURES AND PARLIAMENTARY PROCESSES
INVOLVING TREATIES ENTERED INTO, OR PROPOSED TO BE ENTERED INTO,
BY THE COMMONWEALTH

EXECUTIVE SUMMARY
1

The Committee has inquired into the administrative practices and procedures and
parliamentary processes involving treaties entered into, or proposed to be entered into,
by the Commonwealth Government.

2

As a result of its inquiries, the Committee has made the following findings in relation
to Western Australia’s legal status in the treaty-making process:
Finding 1
The negotiation and execution of treaties is a function of the Executive Government at
either State or Commonwealth level.
Finding 2
Municipal legislation giving effect to treaties that have been duly executed by the
Commonwealth Government is subject to the scrutiny of the Commonwealth
Parliament.
Finding 3
Any statute of the Commonwealth Parliament that purports to be pursuant to a treaty
executed by the Commonwealth Government is reviewable by originating summons in
the High Court of Australia. The power to bring a High Court action on behalf of the
Crown in right of the State of Western Australia is an executive power that resides
with the Attorney General for Western Australia.
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Finding 4
Any valid exercise of the treaty-making power of the Commonwealth Government,
and a subsequent valid amendment to the municipal law of Australia by the
Commonwealth Parliament, are binding on the Crown in right of the State of Western
Australia, and are not justiciable.
3

As a result of its inquiries, the Committee has made the following findings in relation
to the current administrative processes and practices relating to treaties affecting
Western Australia:
Finding 5
There is a wide range of publicly available information relating to treaties to which the
Commonwealth Government has acceded, or proposes to accede.
Finding 6
The Western Australian Government is consulted extensively by the Commonwealth
Government in the treaty-making process and the process of implementing treaty
obligations.
Finding 7
Noting that the majority of treaties to which the Commonwealth Government
proposes to accede are only tabled in the Commonwealth Parliament 15-20 sitting
days prior to execution, any period of notice subsequently given to the Legislative
Council by the Commonwealth Parliament Joint Standing Committee on Treaties of
that committees’ inquiries into treaties so tabled is not sufficient for any committee of
the Legislative Council to participate meaningfully in such inquiries.
Finding 8
Western Australia is currently the only State in which a parliamentary committee is
charged with the scrutiny of treaties to which the Commonwealth Government has
acceded or proposes to accede.
Finding 9
In relation to other State and Territory parliaments, notice of treaties and any
subsequent reports published by the Commonwealth Parliamentary Joint Standing
Committee on Treaties are tabled only in the parliaments of Queensland and Victoria.
Such tabling of notice and reports does not occur in any other State or Territory
parliament.

ii
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RECOMMENDATIONS
4

The Committee has made the following recommendations in this Report.
Recommendations are grouped as they appear in the text at the page number
indicated:

Page 13
Recommendation 1: The Committee recommends that the Responsible Minister table
in the Legislative Council notice of all treaties tabled in the Commonwealth
Parliament, and any subsequent reports on treaties received by the State Government
from the Chair of the Commonwealth Parliament Joint Standing Committee on
Treaties together with any other relevant information (which may include the treaties
themselves). The Committee observes that presently the Responsible Minister is the
Leader of the House, representing the Minister for Federal-State Relations.
Page 14
Recommendation 2: The Committee recommends that, when introducing a Bill to the
Legislative Council which gives legislative effect to any treaty obligation acceded to by
the Government of the Commonwealth of Australia, the Government of the State do
provide details of any National Interest Analysis and any Regulation Impact Statement
relating to the treaty together with any report on the treaty published by the
Commonwealth Parliament Joint Standing Committee on Treaties as part of the
Explanatory Memorandum to the Bill.
Page 14
Recommendation 3: The Committee recommends that the House do amend the
Committee’s terms of reference at clause 8.3 by deleting sub-clause (c) which reads:
to examine the provisions of any instrument that the
Commonwealth has acceded to, or proposes to accede to,
that imposes an obligation on the Commonwealth to give
effect to the provisions of the instrument as part of the
municipal law of Australia;
and re-number the remaining sub-clauses accordingly.
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1

REFERENCE AND PROCEDURE

1.1

Under cl 8.3 of its current Terms of Reference, one of the functions of the Uniform
Legislation and Statutes Review Committee (Committee) is:
(c)

1.2

1.3

to examine the provisions of any instrument that the
Commonwealth has acceded to, or proposes to accede to, that
imposes an obligation on the Commonwealth to give effect to
the provisions of the instrument as part of the municipal law
of Australia;

On 18 October 2006, the Committee resolved to conduct an inquiry and to report to
the Legislative Council on the practical implications of clause 8.3(c) of the
Committee’s Terms of Reference, having regard to:
a)

clarifying the current administrative practices and procedures and
parliamentary processes in Western Australia relating to treaties entered into,
or proposed to be entered into, by the Commonwealth;

b)

identifying the current administrative practices and procedures and
parliamentary processes in other Australian jurisdictions relating to treaties
entered into, or proposed to be entered into, by the Commonwealth;

c)

the means by which Members of Parliament may be made aware of, and be
provided with an opportunity to contribute to, the treaty-making process; and

d)

any other relevant matters in relation to the Committee’s effective scrutiny of
treaties entered into, or proposed to be entered into, by the Commonwealth.

In discharging this inquiry, the Committee has examined the treaty-making process
within the Commonwealth context, with particular reference to the role played by the
States. In addition, the Committee has had the advantage of detailed briefings from
senior state government officials and parliamentary officers in a number of States.
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2

WESTERN AUSTRALIA’S LEGAL STATUS VIS A VIS TREATY-MAKING

2.1

As a matter of first principle, the Committee has had cause to consider the status of
Western Australia in matters of international treaties.

2.2

Article 6 of the Vienna Convention on the Law of Treaties states that: “Every State
possesses capacity to conclude treaties.” The term ‘state’ in this context refers to a
‘nation state’. The Article leaves open the status of ‘sub-national’ political entities
such as the individual units of a federation.

2.3

According to Dr John Trone of the University of Queensland:
In public international law there is no objection in principle to the
making of treaties by the member states of a federation. However,
any such power must be conferred by the constitution of the
federation concerned and must be fully recognised by foreign
nations.1

2.4

One instance where such sub-national treaty-making status is constitutionally
permitted is in Article 32(3) of the German Constitution which states that:
(1)

Relations with foreign states shall be conducted by the
Federation.

(2)

Before the conclusion of a treaty affecting the special
circumstances of a Länd [German ‘State’], that Länd shall be
consulted in timely fashion.

(3)

Insofar as the Länder have power to legislate, they may
conclude treaties with foreign states with the consent of the
Federal Government.

Further, wherever the national German Government proposes to enter into a treaty, it
must firstly consult with the collective Länder.2
2.5

From the foregoing, it can be appreciated that the ability of Western Australia to
participate in the international treaty-making process is contingent upon its
Constitutional status as it pertains specifically to any treaty-making powers.

2.6

It is beyond doubt that the execution of international treaties is an executive function
at a Commonwealth level. The Committee notes in particular the views on this point

1

Trone, J, Federal Constitutions and International Relations, UQP, St Lucia, 2001, p50.

2

Lindau Agreement between the Federal Government and the Governments of the Länder. 14 November
1957.

2
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expressed by Gibbs CJ in the High Court of Australia decision in Koowarta v BjelkePetersen:3
The Governor-General, exercising the prerogative power of the
Crown, can make treaties on subjects which are not within the
legislative power of the Commonwealth. However, the treaties when
made are not self-executing; they do not give rights to or impose
duties on members of the Australian community unless their
provisions are given effect by statute.
2.7

The Commonwealth Constitution (The Constitution (Cth)) s 51 provides the legislative
power of the Federal Parliament inter alia to bring domestic law into conformity with
the requirements of any treaty to which the Commonwealth Government has acceded.
On its face, this appears to establish the power as being concurrent between the
Commonwealth and the States as follows:
The Parliament shall, subject to this Constitution, have power to
make laws for the peace, order, and good government of the
Commonwealth with respect to:…
(xxix)

External affairs:

2.8

This suggests that the States retain the theoretical power to engage in extra-territorial
legislative action. However, in practical terms any such action must satisfy the dual
provisos that it is not inconsistent with any equivalent action of the Commonwealth on
the one hand,4 and relate exclusively to the “peace, order, and good Government” of
Western Australia on the other.5 This precludes any involvement by the Parliament of
Western Australia in the Commonwealth’s treaty-making powers as of right.

2.9

In light of the foregoing, the Committee finds as follows:
Finding 1
The negotiation and execution of treaties is a function of the Executive
Government at either State or Commonwealth level.

3

(1982) 153 CLR 168 at 193.

4

The Constitution (Cth) s 109: “When a law of a State is inconsistent with a law of the Commonwealth, the
latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.”

5

Constitution Act 1889 (WA) s 2(1): “There shall be, in place of the Legislative Council now subsisting, a
Legislative Council and a Legislative Assembly: and it shall be lawful for Her Majesty, by and with the
advice and consent of the said Council and Assembly, to make laws for the peace, order, and good
Government of the Colony of Western Australia and its Dependencies: and such Council and Assembly
shall, subject to the provisions of this Act, have all the powers and functions of the now subsisting
Legislative Council.”
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2.10

The limitations that apply to the Commonwealth Parliament, when it legislates to
bring municipal law into line with international treaties to which the Commonwealth
Government has acceded, were discussed in detail in the so-called Tasmanian Dam
case.6 Deane J, in that High Court of Australia decision articulated these limitations
in the following terms:7
Thus, a law would not properly be characterized as a law with respect
to external affairs if it failed to carry into effect or to comply with the
particular provisions of a treaty which it was said to execute …
… while the question of what is the appropriate method of achieving a
desired result is a matter for the Parliament and not for the Court the
law must be capable of being reasonably considered to be
appropriate and adapted to achieving what is said to impress it with
the character of a law with respect to external affairs; …

2.11

In light of the foregoing, the Committee finds as follows:
Finding 2
Municipal legislation giving effect to treaties that have been duly executed
by the Commonwealth Government is subject to the scrutiny of the
Commonwealth Parliament.

2.12

Section 75(i) of The Constitution (Cth) bestows original jurisdiction to determine: “all
matters arising under a treaty”, on the High Court of Australia. Further The
Constitution (Cth) s 75(iii) bestows original jurisdiction to determine “all matters in
which the Commonwealth, or a person suing or being sued on behalf of the
Commonwealth, is a party” on the High Court of Australia.

2.13

It is therefore open for the Government of Western Australia to bring an action against
the Commonwealth in the High Court to determine whether a Commonwealth statute
validly gives effect to a properly executed international treaty within the municipal
law. The Attorney-General, as first law officer of the Crown in right of the State of
Western Australia, brings such an action as an executive act.8

2.14

In light of the foregoing, the Committee finds as follows:

6

(1983) 158 Commonwealth Law Reports p 1.

7

At p 259.

8

For the source of the Attorney General’s powers see: Constitution Act 1889 (WA) s 74; Constitution Acts
Amendment Act 1899 (WA) s 43; and Crown Suits Act 1947 (WA) s 7(c).

4
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Finding 3
Any statute of the Commonwealth Parliament that purports to be pursuant
to a treaty executed by the Commonwealth Government is reviewable by
originating summons in the High Court of Australia. The power to bring a
High Court action on behalf of the Crown in right of the State of Western
Australia is an executive power that resides with the Attorney General for
Western Australia.
2.15

The Committee is therefore persuaded by the view that, in terms of intercourse
between nations, unless specifically recognised in a particular instrument, the State of
Western Australia as a sub-national entity, has no separate standing apart from the
Commonwealth of Australia. Indeed in this context it has been stated that:9
States do not have an existence separate from the Constitution but are
subject to it and their existence and status may be altered by
Commonwealth legislation provided that the procedures of section
128 are complied with.

2.16

The Committee notes in particular the following comments of Windeyer J from a
1971 High Court of Australia constitutional case:10
As an agreement of peoples, British subjects in British Colonies, and
the enactment thereafter by the sovereign legislature of the British
Empire of a law to give effect to their wishes, the Australian
federation can be described as springing from an agreement or
compact. But agreement became merged in law. The word
“compact” is still appropriate but strictly only if used in a different
sense - not as meaning a pact between independent parties, but as
describing a compaction, a putting of separate things firmly together
by force of law. The Colonies which in 1901 became States in the
new Commonwealth were not before then sovereign bodies in any
strict legal sense; and certainly the Constitution did not make them
so.

2.17

This reasoning was affirmed in the later High Court of Australia judgement of
Barwick CJ in the Seas and Submerged Lands case:11
Whilst the power with respect to external affairs is not expressed to be
a power exclusively vested in the Commonwealth, it must necessarily

9

Stokes, M, (1998) Are There Separate State Crowns? 20 Sydney Law Review 127 (Accessed online
14/05/07 http://www.austlii.edu.au/au/journals/SydLRev/1998/5.html).

10

Victoria v Commonwealth (1971) 122 Commonwealth Law Reports 353 at p 395.

11

(1975) 135 Commonwealth Law Reports 337 at p 373.
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of its nature be so as to international relations and affairs. Only the
Commonwealth has international status. The colonies never were
and the States are not international persons.
2.18

Reference to the particular wording of The Constitution (Cth) is supportive of this
proposition. For example, the Preamble which is not technically part of The
Constitution (Cth), states:
WHEREAS the people of New South Wales, Victoria, South Australia,
Queensland, and Tasmania, humbly relying on the blessing of
Almighty God, have agreed to unite in one indissoluble Federal
Commonwealth under the Crown of the United Kingdom of Great
Britain and Ireland, and under the Constitution … [Committee
Emphasis]

2.19

Section 3 of The Constitution (Cth) states that:
It shall be lawful for the Queen, with the advice of the Privy Council,
to declare by proclamation that, on and after a day therein appointed,
not being later than one year after the passing of this Act, the people
of New South Wales, Victoria, South Australia, Queensland, and
Tasmania, and also, if Her Majesty is satisfied that the people of
Western Australia have agreed thereto, of Western Australia, shall be
united in a Federal Commonwealth under the name of the
Commonwealth of Australia. [Committee Emphasis]

2.20

The repeated references to “the people” of the states that are highlighted in the above
constitutional provisions appear to the Committee to be of particular significance. The
Constitution (Cth) is a compact between the Commonwealth of Australia on the one
hand and the people on the other directly.12 There is no interpolation or mediation in
this compact by the states as sub-national entities. This view was articulated in
passing in the joint majority High Court of Australia Judgement in the so-called
Engineers Case as follows:13
It is therefore, in the circumstances, the manifest duty of this Court to
turn its earnest attention to the provisions of the Constitution itself.
That instrument is the political compact of the whole of the people of
Australia, enacted into binding law by the Imperial Parliament, and it

12

With respect to the creation of new states out of those in existence, or the dissolution of those in
existence, The Constitution (Cth) s 124 provides for a settlement of the question between the
Commonwealth, the affected state parliament and the people of the state.

13

The Amalgamated Society of Engineers Claimant; and The Adelaide Steamship Company Limited and
Others (1920) 28 CLR 129 at 142 per Knox CJ, Isaacs, Rich and Starke JJ. See also the comments of
Windeyer J in Victoria v Commonwealth (1971) 122 CLR 353 at 395: “The Constitution was enacted at
Westminster in 1900 as a product of the assent and agreement of the peoples of the Australian Colonies.”

6
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is the chief and special duty of this Court faithfully to expound and
give effect to it according to its own terms, finding the intention from
the words of the compact, and upholding it throughout precisely as
framed. [Committee Emphasis]
2.21

This view of The Constitution (Cth) can be further appreciated when one considers the
process, laid out in section 128, whereby The Constitution (Cth) can be amended.
This section includes the paramount requirement of a proposal to amend The
Constitution (Cth), namely:
And if in a majority of the States a majority of the electors voting
approve the proposed law, and if a majority of all the electors voting
also approve the proposed law, it shall be presented to the GovernorGeneral for the Queen’s assent. [Committee Emphasis]

2.22

In addition, under section 106 of The Constitution (Cth), State constitutions are
expressly made subject to The Constitution (Cth) as follows:
The Constitution of each State of the Commonwealth shall, subject to
this Constitution, continue as at the establishment of the
Commonwealth, or as at the admission or establishment of the State,
as the case may be, until altered in accordance with the Constitution
of the State. [Committee Emphasis]

2.23

In light of the foregoing, the Committee finds as follows:
Finding 4
Any valid exercise of the treaty-making power of the Commonwealth
Government, and a subsequent valid amendment to the municipal law of
Australia by the Commonwealth Parliament, are binding on the Crown in
right of the State of Western Australia, and are not justiciable.

3

CURRENT ADMINISTRATIVE PROCEDURES RE: TREATIES

3.1

According to the Commonwealth Department of Foreign Affairs and Trade website,
treaty negotiations are conducted in a consultative manner: 14
The Government's decision on whether a treaty is in the national
interest is based on information obtained during consultations with
relevant stakeholders. …

14

http://www.dfat.gov.au/treaties/making/making2.html, (accessed 17 May 2007).
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The State and Territory Governments are a primary focus of the
consultation process. Many international treaties need State and
Territory cooperation for their domestic implementation and,
accordingly, discussions with State and Territory Governments occur
at many levels ranging from that of experts to standing Ministerial
Committees. The peak consultative body is the Treaties Council
consisting of the Prime Minister, the Premiers and the Chief
Ministers. …
Another important mechanism for federal/state consultation is the
Commonwealth-State-Territory Standing Committee on Treaties
(SCOT) which consists of representatives from the Premier’s or Chief
Minister’s Departments in every State and Territory. SCOT is
chaired by a senior official of the Prime Minister’s Department and
also has representatives from the Department of Foreign Affairs and
Trade and the Attorney General’s Department. This committee
receives on a quarterly basis a Treaties Schedule listing all
international treaties that Australia is currently negotiating or which
are under review. State and Territory representatives have the
opportunity to seek further details, offer views and comments, and
flag those matters on which they wish to be consulted or to improve
the consultative mechanism.
3.2

The Committee particularly notes the consultative mechanism between officials via
the Commonwealth-State-Territory Standing Committee on Treaties (SCOT) and
ministerial oversight by the Treaties Council of the Council of Australian
Governments.15

3.3

Staff of the Department of Premier and Cabinet attended a hearing of the Committee
and confirmed the consultation mechanisms outlined in the Commonwealth
Department of Foreign Affairs and Trade website relating to treaties.16

3.4

As further outlined on the Commonwealth Department of Foreign Affairs and Trade
website, State government officials are regularly invited to assist in treaty negotiations
as advisors or observers:17

15

The conduct of these consultations is governed by agreed “Principles and Procedures for
Commonwealth-State Consultation on Treaties” which can be viewed at the COAG website at:
http://www.coag.gov.au/meetings/140696/attachment_c.htm (accessed 17 May 2007).

16

Dr John Phillimore, Director, Intergovernmental Relations, Department of Premier and Cabinet, and Ms
Ruth Young, Principal Policy Officer, Office of the Director General, Department of Premier and
Cabinet, Transcript of Evidence, Wednesday, 18 October 2006. See Appendix 1.

17

http://www.dfat.gov.au/treaties/making/making3.html, (accessed 17 May 2007).

8
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Since expert, technical views are often needed by officials at
international negotiations, representatives from the States,
Territories, industry groups and other NGOs often serve as advisers
to Australian delegations. These advisers are in a position to report
back to their organisations on the room for manoeuvre for Australian
initiatives and positions. This process is particularly heavily
employed when key new multilateral regimes are being negotiated in
areas like the environment, trade, human rights and the law of armed
conflict.
3.5

The Commonwealth Department of Foreign Affairs and Trade website thereafter
advises that:18
… all treaties (except those the Government decided are urgent or
sensitive) are tabled in both Houses of Parliament for at least 15
sitting days prior to binding treaty action being taken. A treaty is
generally tabled after it has been signed for Australia, but before any
treaty action is taken which would bind Australia under international
law.

3.6

According to the same website:19
Treaties are tabled in the Parliament with a National Interest
Analysis which notes the reasons why Australia should become a
party to the treaty. Where relevant, this includes a discussion of the
foreseeable economic, environmental, social and cultural effects of
the treaty action; the obligations imposed by the treaty; its direct
financial costs to Australia; how the treaty will be implemented
domestically; what consultation has occurred in relation to the treaty
action and whether the treaty provides for withdrawal or
denunciation. …
Treaties which affect business or restrict competition are also
required to be tabled with a Regulation Impact Statement …

3.7

Once tabled in the Commonwealth Parliament, the proposed treaty along with the
National Interest Analysis and any Regulation Impact Statement are referred for
inquiry to the Commonwealth Parliament Joint Standing Committee on Treaties
(JSCOT) which has its secretariat in the Senate. In addition, there is a detailed online

18

http://www.dfat.gov.au/treaties/making/making2.html, (accessed 17 May 2007). This was confirmed in
evidence to the Committee: Dr John Phillimore, Director, Intergovernmental Relations, Department of
Premier and Cabinet, and Ms Ruth Young, Principal Policy Officer, Office of the Director General,
Department of Premier and Cabinet, Transcript of Evidence, Wednesday, 18 October 2006 at p 4, Ms
Young. See Appendix 1.

19

Id.
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Treaties Database containing all publicly available data on treaties to which Australia
is bound, or proposes to accede.20
3.8

According to the JSCOT website, that Committee performs the following review
functions:21
The Treaties Committee has been appointed by the Commonwealth
Parliament to review and report on all treaty actions proposed by the
Government before action which binds Australia to the terms of the
treaty is taken. …
The Committee advertises its reviews in the national press and on its
web-site, inviting comments from anyone with an interest in the
subject matter of the proposed treaty action. The Committee routinely
takes evidence at public hearings from government agencies and also
may invite people who have made written submissions to appear. At
the completion of its inquiries the Committee presents a report to
Parliament containing advice on whether Australia should take
binding treaty action and on other related issues that have emerged
during the review.

3.9

In addition, the Chair of JSCOT, Hon Andrew Southcott MP informed the Committee
by a letter of the following practice of JSCOT:22
When treaties are tabled in the Commonwealth Parliament, the
Committee writes to the Premiers/Chief Ministers of each State and
Territory and to the Presiding Officers of State and Territory
Parliaments inviting submissions. Similarly, the Committee provides
two copies of each report it tables to the Premiers/Chief Ministers of
each State and Territory and to the Presiding Officers of State and
Territory Parliaments. …
The Committee also writes to members of the Commonwealth and
State/Territory Standing Committee on Treaties (SCOT) when treaties
are tabled in the Commonwealth parliament inviting submissions. It
is my understanding that SCOT meets twice a year to discuss treaties
listed on the treaties schedule and that this often provides an
opportunity for State/Territory consultation prior to a treaty being
tabled in the Commonwealth Parliament.

20

http://www.austlii.edu.au/au/other/dfat/, (accessed 17 May 2007).

21

http://www.aph.gov.au/house/committee/jsct/ppgrole.htm, (accessed 17 May 2007).

22

Letter from Hon Andrew Southcott MP, Chair of JSCOT, 15 February 2007, p1.

10
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3.10

The Committee’s inquiries regarding the extensive involvement of the Government of
Western Australia in the Commonwealth treaty-making process on the one hand, and
the cursory reference to the State Parliament on the other, builds on those of previous
committees of the Legislative Council, including:
•

Western Australia, Legislative Council, 35th Parliament Standing Committee on
Constitutional Affairs, Report 38, A Seminar on the Role of Parliaments in Treaty
Making Canberra 24 and 25 June 1999; and,

•

Western Australia, Legislative Council, 36th Parliament Standing Committee on
Uniform Legislation and General Purposes, Report 23, The Work of the
Committee during the Second Session of the Thirty-Sixth Parliament - August 13
2002 to November 16 2004, November 2004.23

The recommendations of these earlier inquiries are set out in Appendix 2 to this
Report.
3.11

To date, the Government has not tabled a response to the recommendations made in
either of the above reports. In addition, the consultation period during which JSCOT
accepts submissions on those treaties that Committee is scrutinising remains
insufficient for any committee of the Legislative Council to participate meaningfully.

3.12

In light of the foregoing, the Committee makes the following findings:
Finding 5
There is a wide range of publicly available information relating to treaties
to which the Commonwealth Government has acceded, or proposes to
accede.
Finding 6
The Western Australian Government is consulted extensively by the
Commonwealth Government in the treaty-making process and the process
of implementing treaty obligations.

23

At p 31-37.
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Finding 7
Noting that the majority of treaties to which the Commonwealth
Government proposes to accede are only tabled in the Commonwealth
Parliament 15-20 sitting days prior to execution, any period of notice
subsequently given to the Legislative Council by the Commonwealth
Parliament Joint Standing Committee on Treaties of that committees’
inquiries into treaties so tabled is not sufficient for any committee of the
Legislative Council to participate meaningfully in such inquiries.
3.13

The President of the Legislative Council, Hon Nick Griffiths MLC advised the
Committee that, on occasion a practice has arisen, of tabling the invitations for
submissions, and the final reports received by him from JSCOT in the Legislative
Council.24

3.14

Once the Commonwealth has acceded to a treaty, in the event that a bill is introduced
to the Western Australian Parliament in order to bring the State’s laws into conformity
with Australian treaty obligations, it is entirely appropriate for that bill to be
scrutinised by a committee of the Western Australian Parliament. However, given
that such a bill would only be proposed by the State Government after extensive
consultation in the treaty-making process, the utility of such scrutiny would be an
open question.

3.15

Western Australia is currently the only State in the Commonwealth of Australia in
which a parliamentary committee includes the scrutiny of treaties in its terms of
reference.25

3.16

In light of the foregoing, the Committee makes the following finding:
Finding 8
Western Australia is currently the only State in which a parliamentary
committee is charged with the scrutiny of treaties to which the
Commonwealth Government has acceded or proposes to accede.

24

Hon Nick Griffiths MLC, President of the Legislative Council, Meeting with the Standing Committee on
Uniform Legislation and Statutes Review, 2 May 2007. See also: Parliament of the Commonwealth of
Australia - Joint Standing Committee on Treaties Report No. 72 - Treaties Tabled on 29 November 2005
(February 2006) (Tabled Paper No. 1367, tabled on 4 April 2006).

25

Letter from Mr Russell Grove, Clerk of the NSW Legislative Assembly, 4 October 2006; Letter from
Hon JJ Snelling, Speaker of the SA House of Assembly, 4 October 2006; Letter from Hon Don Wing
MLC, President of the Legislative Council of Tasmania, 5 October 2006; Letter from Hon Mike
Reynolds MP, Speaker of the Queensland Legislative Assembly, 19 October 2006, p1; Letter from Mr
RW Purdey, Clerk of the Victorian Legislative Assembly, 19 October 2006; Letter from Hon Wayne
Berry MLA, Speaker of the ACT Legislative Assembly, 26 October 2006; Letter from Hon Dr Meredith
Burgmann MLC, President of the NSW Legislative Council, 26 October 2006; Letter from Hon Robert
Smith MLC, President of the Victorian Legislative Council, 20 February 2007.
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3.17

Notice of the tabling of a proposed treaty by the Commonwealth Government in the
Commonwealth Parliament calling for submissions and subsequent Committee reports
on such treaties are provided by the Chair of JSCOT to the Premiers and Chief
Ministers of each State and Territory in addition to the relevant Presiding Officers in
all the State and Territory parliaments. In Victoria, these notices and reports are
routinely tabled in both houses. In Queensland the JSCOT notices and reports are
tabled in the Legislative Assembly.26

3.18

In light of the foregoing, the Committee makes the following finding:
Finding 9
In relation to other State and Territory parliaments, notice of treaties and
any subsequent reports published by the Commonwealth Parliamentary
Joint Standing Committee on Treaties are tabled only in the parliaments of
Queensland and Victoria. Such tabling of notice and reports does not
occur in any other State or Territory parliament.

4

RECOMMENDATIONS FOR FUTURE ACTION

4.1

In light of the Committee’s findings above, the Committee makes the following
recommendations:

Recommendation 1: The Committee recommends that the Responsible Minister table
in the Legislative Council notice of all treaties tabled in the Commonwealth
Parliament, and any subsequent reports on treaties received by the State Government
from the Chair of the Commonwealth Parliament Joint Standing Committee on
Treaties together with any other relevant information (which may include the treaties
themselves). The Committee observes that presently the Responsible Minister is the
Leader of the House, representing the Minister for Federal-State Relations.

26

Letter from Hon Mike Reynolds MP, Speaker of the Queensland Legislative Assembly, 19 October 2006,
p1; Letter from Mr RW Purdey, Clerk of the Victorian Legislative Assembly, 19 October 2006; Letter
from Hon Robert Smith MLC, President of the Victorian Legislative Council, 20 February 2007.
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Recommendation 2: The Committee recommends that, when introducing a Bill to the
Legislative Council which gives legislative effect to any treaty obligation acceded to by
the Government of the Commonwealth of Australia, the Government of the State do
provide details of any National Interest Analysis and any Regulation Impact Statement
relating to the treaty together with any report on the treaty published by the
Commonwealth Parliament Joint Standing Committee on Treaties as part of the
Explanatory Memorandum to the Bill.

Recommendation 3: The Committee recommends that the House do amend the
Committee’s terms of reference at clause 8.3 by deleting sub-clause (c) which reads:
to examine the provisions of any instrument that the
Commonwealth has acceded to, or proposes to accede to,
that imposes an obligation on the Commonwealth to give
effect to the provisions of the instrument as part of the
municipal law of Australia;
and re-number the remaining sub-clauses accordingly.

__________________________
Hon Simon O’Brien MLC
Chairman
20 June 2007

14
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Hearing commenced at 9.50 am
PHILLIMORE, DR JOHN
Director, Intergovernmental Relations,
Department of the Premier and Cabinet, examined YOUNG, MS RUTH
Principal Policy Officer, Office of the Director General,
Department of the Premier and Cabinet, examined -

The CHAIRMAN: On behalf of the committee I welcome you to our hearing today. You will
have signed a document titled "Information for Witnesses". Have you read and understood that
document?
The Witnesses: Yes.
The CHAIRMAN: These proceedings are being reported by Hansard. A transcript of your
evidence will be provided to you. To assist the committee and Hansard, if you quote from any
document could you please identify the document fully with its full title and description for the
record. Please try to talk into the microphones and avoid covering them with papers or make noise
near them.
I remind you that your transcript will become a matter for the public record. If for some reason you
wish to make a confidential statement during today's proceedings, you should request that the
evidence be taken in closed session. If the committee grants your request, any public and media in
attendance will be excluded from the hearing. Please note that until such time as the transcript of
your public evidence is finalised, it should not be made public. I advise you that premature
publication or disclosure of public evidence may constitute a contempt of Parliament and may mean
that the material published or disclosed is not subject to parliamentary privilege.
I have some questions. Does Dr Phillimore want to make an opening statement?
Dr Phillimore: The only opening statement is in terms of my colleague and why we are here. As
mentioned, I am the director of the intergovernmental relations unit. That used to be called the
office of federal affairs. In May - but officially in July - it moved back into the policy division and
became the intergovernmental relations unit. I was made the director. Ruth Young on my right was
in the office of federal affairs - the intergovernmental relations unit - and has been dealing with
treaties for about three years in the office before that. In June she moved to the office of the
director general for a one-year appointment. Given today's hearing I thought it was advisable to
have someone who has been on the ground working on treaties for the past three or four years,
which is why I have asked Ruth to appear. We do have another officer who now works on treaties.
Unfortunately for us, but fortunately for her, she is in Canada on holiday. That is why she is not
here. Ruth has been attending various meetings of standing committees on treaties for the past three
years. That is why she is here. I have been in my position since about May. My knowledge may
be slightly sketchy. Where I fall over I will ask Ruth to take over.
The CHAIRMAN: Excellent. One of our terms of reference laid down by the house provides that
this committee is to examine the provisions of any instrument that the commonwealth has acceded
to, or proposes to accede to, that imposes an obligation on the commonwealth to give effect to
provisions of the instrument as part of the municipal law of Australia. That term of reference has
given rise to the dialogue were are now having. Could you advise the committee about the current
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process for commonwealth consultation about treaties with the Western Australian government?
By that I basically mean the sequence of events that happens in the course of that process.
Dr Phillimore: Sure. No problem. As you would be aware - because I have read various
committee reports in the past - changes occurred in 1996. Those changes were as a result of a
COAG meeting to the treaties process. A treaties council was established. As you would know, it
has met only once, which was in 1997. That comprises the Premiers, the Prime Minister and the
Chief Ministers. There is also a Joint Standing Committee on Treaties established by the federal
Parliament and there is a Standing Committee on Treaties, which is effectively an officials' group
that meets once every six months. Ruth has been our representative on that committee for the past
three years.
The Department of the Premier and Cabinet is the main contact for the commonwealth government
when it comes to treaties. Every six months the Standing Committee on Treaties will meet. Prior to
that, we are sent a schedule of treaties for us to look at and to consider whether or not any of those
treaties are of interest to us. We will then distribute that to agencies and find out whether there are
any agencies within the government that are interested in those treaties and wish to seek more
information. At the six-monthly meeting we receive more information on those that various states
and territories have asked about. Those are the formalities for every six months. In between those
six-monthly meetings, there is regular e-mail exchange. There are also letters, which I understand
your committee also receives from the Joint Standing Committee on Treaties. Dr Andrew Southcott
is the chair of that committee. He sends us the letters that your committee also receives notifying
that certain treaties have been laid on the table in the federal Parliament. There is a certain time
period for responses to be received. We get those letters and we distribute them rapidly to agencies
and ministers seeking any advice from them as to whether or not they have comments to make on
those treaties. If we have any comments to make, we forward them to the Joint Standing
Committee on Treaties. Whether they take note of those comments is up to them, and not up to us.
Whether the Prime Minister and the federal government take any notice of the Joint Standing
Committee on Treaties is up to them. It is not compulsory. It is not mandatory to take the advice of
the Joint Standing Committee on Treaties. Effectively, the state's role and the Department of the
Premier and Cabinet's role is to receive notification from the Joint Standing Committee on Treaties
and then distribute that rapidly around our agencies, get responses back, and then respond to the
Joint Standing Committee on Treaties. In addition, every six months we have the meeting of the
Standing Committee on Treaties where we try to find out which treaties are of interest to us. Those
are the formalities. Ruth will advise if there is anything more I have forgotten.
Ms Young: There is also the point of the time in which a treaty is negotiated. The commonwealth
will consult with the states and territories. The treaties that the states have a major interest in is
through SCOT, the Standing Committee on Treaties. It provides information and invites us to make
comment. If the commonwealth agrees, we can also nominate a state and territory representative to
be part of the delegation to negotiations. That happens mainly with free trade agreements. It can
happen with other things, such as the draft declaration on indigenous people and the Kyoto Protocol
negotiations. There has been state and territory representation.
[10.00 am]
The CHAIRMAN: We are familiar with JSCOT - to lapse into the idiom - but who are the
members of the Standing Committee on Treaties?
Ms Young: It is chaired by an official from the Department of the Prime Minister and Cabinet. It
comprises a representative from each of the first ministers' departments.
Dr Phillimore: Does it have a DFAT representative on it as well?
Ms Young: There is somebody from the Attorney General's department. The executive director
from the treaties secretariat comes from the Department of Foreign Affairs and Trade.
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The CHAIRMAN: With regards to the representative from each Premier's office, is that you in the
case of Western Australia?
Ms Young: For the past three years it has been me.
Dr Phillimore: Every state government has an intergovernmental relations unit or some variation
thereof. The person invariably comes from that unit.
The CHAIRMAN: Is the state government consulted about every treaty that the commonwealth
considers?
Ms Young: No, only treaties that the commonwealth considers the states would have an interest in
or those treaties that the states have seen on the treaties schedule and in which they think they have
an interest.
The CHAIRMAN: In effect, by virtue of receiving the treaties schedule prior to the JSCOT sixmonthly meetings, the state becomes aware of treaties, but it is not necessarily formally consulted;
is that right?
Ms Young: That is right.
Dr Phillimore: One of the issues, of course, is what does "consultation" mean? We will probably
get into that in a minute. The federal government may well say that the states and territories have
been consulted because a certain treaty was on the list of the treaties schedule. Even if the only
information we receive is the title of the treaty and the treaty schedule, that is sometimes deemed to
be consultation.
The CHAIRMAN: Who decides what treaties Western Australia is formally consulted about?
Dr Phillimore: Depending on one' s interpretation of "consultation", the federal government
provides us with a list and we would then seek advice from our agencies. We might be interested in
a treaty on agriculture, but we may not be interested in the Namibian war graves treaty, which came
out quite recently. In that sense, the impetus begins with the federal government and then it is up to
us and the other states and territories to determine whether we want further information.
The CHAIRMAN: It seems to me from the description you have given that by virtue of receiving
the list of treaties that JSCOT is about to consider the state has the capacity to self-initiate
consultation on any treaty.
Ms Young: That is true, but there is a short period of time at that stage. If a state was interested in
a particular treaty, it would have done work on it before then.
Hon DONNA FARAGHER: So, you see the schedule and determine what might be of interest.
Does that list then go back to JSCOT and then JSCOT formally writes to you, or can it come to you
about other treaties that you might not have identified?
Ms Young: No. We receive the treaties schedule from the Department of Foreign Affairs and
Trade, the treaties secretariat. The commonwealth initially outlines the things it thinks will be of
interest to the states and territories. If we think something else is of interest to us and we want more
information, we request it from the Department of the Prime Minister and Cabinet, which chairs the
Standing Committee on Treaties. At that stage JSCOT is quite separate to the process. This is all
before the treaties get to the JSCOT inquiry stage.
Dr Phillimore: The treaty schedule goes to the officers' committee, which is SCOT. JSCOT
comes into it a little bit later on.
Hon DONNA FARAGHER: When it goes to JSCOT and it writes to you, it may write to you
about a treaty that you have not identified through the schedule?
Ms Young: That is right.
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Dr Phillimore: It is also true to say - Ruth can correct me if I am wrong - that, as Ruth mentioned,
occasionally the federal government determines that certain treaties are of no interest to the state or
it believes that it is inappropriate for us to be involved in a certain treaty. In that case it will not
consult full stop. For example, I was looking on the web site last night to determine the most recent
JSCOT reports and the most recent one, which was dated yesterday, was about a whaling issue. I
looked at the consultation section and it said that that matter was of no concern to the states so there
would be no consultation with the states and territories on that whaling agreement.
The CHAIRMAN: Are the JSCOT reports made public?
Ms Young: Yes.
Dr Phillimore: JSCOT has a very good web site - I recommend it to anyone - because it lists all
the treaties as far back as 1996, if not beyond. It also has the national interest analyses associated
with those. If one wants to be vigilant and look at the treaties schedules and the treaties that have
been tabled in Parliament, it is quite possible to do that.
The CHAIRMAN: Has your department examined the options for informing our Parliament of
proposed treaties?
Dr Phillimore: Not specifically, no.
The CHAIRMAN: We understand that the President of the Legislative Council receIves
communication about treaties. Is that information provided by your department?
Ms Young: No, it must come from JSCOT directly.
Dr Phillimore: It is my impression that it comes from the chair of JSCOT, Dr Southcott. He
writes to all the Premiers asking them for comments. I assume that after the conference they had a
few years ago, they now write to all the Presiding Officers of the various Parliaments. It would
come directly from JSCOT.
Hon MATT BENSON-LIDHOLM: I am also interested in investigating the timeframes within
which we must express an interest. Are there any issues in that regard? Is that a concern in any
context?
Ms Y oung: Yes, it can be. The treaty about which there was the most concern was the proposed
Australia-United States free trade agreement. There was a very short time period for that. A
number of Premiers expressed concern about that timeframe. You are given 15 sitting days,
possibly 20 if it is deemed to be sufficient public interest to have 20 days rather than 15 days.
The CHAIRMAN: Fifteen sitting days in the federal Parliament is not a very long time. I
understand that the federal Parliament often sits four days a week, sometimes even five. Certainly it
sits four days a week for blocks of three or four weeks at a time. It could be a short timeframe.
Ms Young: That is right.
The CHAIRMAN: Conversely, if a treaty was being considered just before Christmas, it might be
a very long time.
Dr Phillimore: There is also the capacity for the Minister for Foreign Affairs, Alexander Downer,
to truncate that period if it is considered an urgent matter. The JSCOT terms of reference are
worded in such a way to make it fewer than 15 days if the minister deems it necessary because of a
treaty breach or because a treaty needs to be looked at quickly.
The CHAIRMAN: By the time a treaty is tabled there is a finite period. Most treaties are worked
up over an extended period of time. How much time does the Premier and government have
realistically to contribute in that development process if there is a direct state interest?
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Ms Young: It varies considerably. It would depend on the type of treaty. I mentioned the
Australia-United States free trade agreement. That was done within 12 months, possibly a bit more.
There was not a lot of time. Some treaties can take years. It is hard to say.
Hon SHEILA MILLS: How much notice do the federal people take of input from the states? Is it
merely window dressing; that is, once a state has been consulted, is it goodbye Charlie?
[10.10 am]
Ms Young: Again, it varies to a certain extent, depending on the commonwealth department that is
involved. With human rights treaties, you will find that the views of the states and territories are
often taken into account. Sometimes, with free trade agreements, there ·might be other things that
come into play. We often do not have all the information. We often are not privy to the negotiating
text; so, again, it varies.
Hon SHEILA MILLS: If they choose to not take notice of what a state or a territory considers to
be a vital issue, there is no avenue for you to move on from that then?
Ms Young: No. The only thing that could be done is that when it got to the JSCOT inquiry, the
Premier could voice his dissatisfaction, if that had occurred.
Hon SHEILA MILLS: Would there be any role in this process for the recently formed federal
council, which is what it calls itself now, I think?
Dr Phillimore: Council for the Australian Federation?
Hon SHEILA MILLS: Yes.
Dr Phillimorc: No, apart from just broad public pressure. The only formal role that Premiers and
Chief Ministers have in the treaty process is with the Treaties Council. However, as I mentioned in
my opening remarks, the Treaties Council has only ever met once in 1997, and there seems to be no
indication that the commonwealth wants to reconstitute that Treaties Council, despite the fact that it
was its creation. There have been several times when Premiers have asked for that Treaties Council
to meet since that time, but each time the Prime Minister, who chairs the meeting, has chosen not to
reconvene the meeting.
Ms Young: Again, with the negotiations for the Australia-United States Free Trade Agreement,
there were a number of occasions when various Premiers who were not happy with the way the
consultations were going wrote to the Prime Minister directly.
Hon SHEILA MILLS: Did he pay any attention?
Ms Young: He seemed to, sometimes.
Dr Phillimore: It is not as if state governments or Premiers have any formal role in the approval
process, if you like, for the treaties. It is more through pressure and through public discussion than
through any other formal meetings.
Hon MATT BENSON-LIDHOLM: Does that apply to formulation issues as well? I am thinking
particularly of the illegal fishing problems along our north-west coast. The local minister has had
some input into the development of some sort of a relationship between the state government and
the federal government through his portfolio in relation to the development, I believe - I might be
wrong - of some sort of understanding at least. Is there a role in that context for a minister or the
state government through the Premier?
Dr Phillimore: Certainly, there are ministerial councils. Ministers have relationships with their
federal counterparts as a matter of course. Ministerial councils can also be involved in those
relationships, and you can get resolutions of ministerial councils. In fact, ministerial councils are
talked about in some of the literature as having a role in the treaties process as well. It is normally
SCOT - the Premier and Cabinet, the central agency people - but there is no reason, at least on some
occasions, that ministerial councils cannot be the primary source of advice for officials from states
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and territories on particular treaties. In the case of the illegal fishing, I am not aware of any changes
in treaties which have come through our office and which are a result of those negotiations that
have been happening between the states, the territories and the commonwealth government.
However, if treaty changes were, if you like, negotiated at that political level as a result of those
discussions, and that was then reflected back in treaties, I guess that would come back through us.
However, I am not aware of anything at that stage.
Hon SHEILA MILLS: Correct me if I am wrong: that is a memorandum of understanding, which
is a completely different instrument, is it not, from a treaty?
Dr Phillimore: That is right. MOUs and IGAs are different from treaties. Therefore, those things
with Indonesia, for example, about the rights of traditional fishermen or whatever would not
necessarily be done through treaties; they may well be done through MOUs, in which case we
would not ever see them.
The CHAIRMAN: We have been conducting some preliminary inquiries with other jurisdictions
around the country as to how they deal with these matters. One option that we saw from one state is
that the Premier in that state tables in the Legislative Assembly, as and when received, advice from
the commonwealth Parliament's Joint Standing Committee on Treaties concerning proposed treaty
actions under negotiation. That is tabled in both houses of the Parliament together with the national
interest analyses that relate to each of the proposed treaty actions under review, reports at least
annually to the Parliament on any substantive issues for the state arising out of particular treaties
during the reporting period, and the adequacy of the treaty-making and consultation process from
that state's perspective. Therefore, there is some relay of information from the Premier's office,
through the Premier to the Parliament. Can you see any impediments in the Premier of Western
Australia tabling for the information of members, or circulating for the information of members, the
sort of information that comes out of JSCOT about what it is doing and how it might affect the
state?
Dr Phillimore: It is difficult to say without knowing exactly what the other state does. I do not
necessarily see an impediment, but I do not necessarily see that there is any actual added value
being provided because, from your description, it sounds to me to be like exactly what you get by
going to the web site and finding what JSCOT has actually plonked on the web site. The national
interest analyses and what treaties have been tabled are available. In fact, my impression is that if
your committee gets the same letters that we get - I think you probably do - from Dr Southcott, then
you have that information anyway. Sorry, not you; but if the President of the Council and the
Speaker of the Assembly get the same information that we do, I assume that is all that has been
tabled by the other state. In terms of the second part of the question, which is maybe reporting on
the adequacy of the information on the consultation process, of course in our annual report there are
references to what the intergovernmental function does within the department, and that occasionally
refers to any major treaties that have been negotiated during the year, and of course there are always
options at estimates. However, I cannot answer on behalf of the Premier as to whether he would be
prepared to do that. In terms of the first part of that - I am not sure which state it is - I guess it could
be done, but it is not doing anything that anyone could not do themselves through knowing what
JSCOT is doing from the web site.
The CHAIRMAN: Let us advance that just one step further. What if the schedule of treaties or
proposed treaties considered by the Joint Standing Committee on Treaties Dr Phillimore: That is a different matter.
The CHAIRMAN: - were to be provided to the Parliament? Would that be problematic?
Dr Phillimore: That would be. Ruth can explain why.
Ms Young: That is provided to us for government use only, and in confidence. If we gave it to
anybody else, they would withdraw it.
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Dr Phillimore: As we mentioned before, that comes from the Department of Foreign Affairs and
Trade effectively, so that is, if you like, a departmental document, not a parliamentary document.
We get it and we retain it within government to ensure that it is only for departments that have an
interest in these treaties. Often, they may be, for all we know, speculative. The treaties may be a
long way from ever being tabled in Parliament. It might be the early stage of negotiations.
Therefore, I am sure that if any state chose to suddenly circulate those more widely, the federal
government would just say, "Sorry."
The CHAIRMAN: Would it be the case in some instances that if that sort of information were just
cast out into the public domain for debate, it could prejudice Australia's interests?
Dr Phillimore: I am sure the commonwealth government could argue that. I mean, it is not for us
to say yes or no.
Ms Young: That is certainly the reason we are given for why we are not given access to
negotiating documents.
Hon DONNA FARAGHER: When you receive the schedule, what is the timeframe in terms of
your responding to those that you have an interest in? As you mentioned, some may not occur for a
number of years; some are speculative. Is there a timeframe for you to get back to DF AT with
regard to those which are on the schedule and which you may have an interest in?
[10.20 am]
Ms Young: There is nothing formally set down. It is usually distributed to the states about a
couple of months before the next meeting of the Standing Committee on Treaties, so there is a bit of
backward and forward in the states also, communicating amongst themselves. We have one list that
we send through requiring information. If we sent through a list of 50 we would not get the
information so we actually tend to limit ourselves to the ones of importance.
The CHAIRMAN: In summary, the JSCOT information is fairly readily available to those who
have an interest, or may want to develop an interest in such matters, whereas the SCOT material is
restricted to the Premier and other ministers and to the departmental officials with a need to know?
Ms Young: That is right.
The CHAIRMAN: Ms Young, how much as a proportion of your job is taken up with the SCOT
work? Is it a large part of your job, or its entirety?
Ms Young: It can be. I keep saying it depends, but it does depend. For example, if you took
negotiation with the United States on the free trade agreement, that basically became almost 100 per
cent for a short period of time. At other times, if there is a particular treaty that the states have been
asked to make comment on with a timeline, it could be up to 50 per cent. If I were going to
average, I would probably say it was about one day a week every year.
The CHAIRMAN: How often did you say that SCOT meets?
Ms Young: Twice a year.
The CHAIRMAN: Only twice a year?
Ms Young: However, there is a lot of informal The CHAIRMAN : Yes, a lot of communication in between.
Ms Young: That is right.
The CHAIRMAN: That probably covers all that we need to cover this morning. I would like to
thank you for giving us all of that information and that overview of what happens. Thank you very
much for your attendance and your assistance, which is appreciated.
Dr Phillimore: No problem.
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The CHAIRMAN: There will be some follow-up communication from our committee staff, of
course. As I have indicated, the transcripts will be provided if you need to make any alterations to
those. Plus, of course, there may be some other incidental correspondence, and we look forward to
communicating with you further as the need arises.
Dr Phillimore: Thanks very much.
The CHAIRMAN: Thank for being here.
Ms Young: Thank you.
Hearing concluded at 10.23 am
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APPENDIX 2
RECOMMENDATIONS OF PREVIOUS LEGISLATIVE COUNCIL
COMMITTEES REGARDING TREATIES
1

35TH PARLIAMENT STANDING COMMITTEE ON CONSTITUTIONAL AFFAIRS,
REPORT 38, A SEMINAR ON THE ROLE OF PARLIAMENTS IN TREATY MAKING
CANBERRA 24 AND 25 JUNE 1999, P 9.
Recommendation 1: That Western Australian Federal members be
encouraged to seek membership of JSCOT in order that the State’s
interests are represented.
Recommendation 2: That treaties be scrutinised at the state level at
the earliest opportunity. More particularly, treaties and related
information should be tabled in State Parliaments and State
Parliamentary Committees should be given the role of investigating
treaty matters.
Recommendation 3: That the appropriate procedures be followed by
the House for appointing a committee to investigate treaty matters
and report to the State Parliament on the impact on the State of
treaties and proposed treaties.

2

36TH PARLIAMENT STANDING COMMITTEE ON UNIFORM LEGISLATION AND
GENERAL PURPOSES, REPORT 23, THE WORK OF THE COMMITTEE DURING THE
SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT - AUGUST 13 2002 TO
NOVEMBER 16 2004, NOVEMBER 2004, P 36-37.
Recommendation 3: The Committee recommends that the Minister
for State and Federal Relations do liaise with relevant Minsters of
other Australian jurisdictions, in particular the Commonwealth
Minister for Foreign Affairs and Trade, with a view to ascertaining
whether the period provided to state parliamentary committees for
consultation on proposed treaties can be extended to enable
sufficient and proper state parliamentary scrutiny to occur.
Recommendation 4: The Committee recommends that in the next
Parliament, subject to an extension of time for consultation in
relation to treaties being achieved, an express treaty reviewing
function be given to a relevant parliamentary committee with
sufficient resources to undertake the work.
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