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EXECUTIVE SUMMARY AND RECOMMENDATIONS
EXECUTIVE SUMMARY
1

On July 2 2003, the Minister for Local Government and Regional Development
requested that the Committee undertake an investigation into the events surrounding
the appointment of the current Chief Executive Officer of the City of Joondalup, Mr
Denis Smith.

2

On July 23 2003, the Committee resolved to conduct an inquiry into the matters raised
in the Minister’s request.

3

Given the function of the Committee to undertake inquiries into systemic issues
relating to public administration and financial management in Western Australia, the
Committee resolved to treat the events surrounding the appointment of Mr Denis
Smith by the City of Joondalup as an illustrative practical case study as part of a
broader inquiry into those provisions of the Local Government Act 1995 dealing with
the appointment of local government chief executive officers and the administrative
practices adopted by local governments to give effect to those provisions generally.

4

It is clear from the evidence gathered over the course of the inquiry that the Council of
the City of Joondalup is bitterly divided by matters relating to the appointment and
continuing employment of the City’s Chief Executive Officer. This bitterness is
clearly adversely impacting upon the efficient functioning of the Council and the day
to day operations of the City of Joondalup.

5

Although there is evidence that the origins of this conflict predate the appointment of
Mr Smith as CEO, it is clear that the circumstances surrounding the employment of
Mr Smith have now become almost the sole focus of the conflict. The Committee
believes that the current conflict may have been lessened to a significant degree if
certain best practice administrative procedures had been adopted, or more rigidly
applied, by the City of Joondalup in the process of the selection and appointment of its
Chief Executive Officer.

6

Furthermore, the Committee is concerned that the current provisions of the Local
Government Act 1995, whilst presently providing an extremely high level of
autonomy for local governments, is not sufficiently detailed or prescriptive enough
with respect to the processes that should be followed by local governments in
undertaking what is arguably a Council’s single most important function; that of
appointing its Chief Executive Officer.

7

The Committee has therefore made a number of recommendations for the
implementation of various best practice administrative procedures across local
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government in Western Australia, and for the amendment of the Local Government
Act 1995 to provider clearer guidance for local governments.
8

Finally, the Committee has made a number of observations regarding the powers and
role of the Minister for Local Government and Regional Development and the
Department of Local Government and Regional Development under the Local
Government Act 1995, and expresses its concern at the current overly-conservative
and restrictive interpretation of these powers with respect to intervention in local
governments where there is clear evidence of administrative inefficiency and
dysfunction.

9

In the last week the Minister has introduced three new elements:
i)

Introduced legislation to the Parliament to change the Local Government Act
1995 to ensure that Chief Executive Officers positions are advertised
(Hansard Thursday, 4th December 2003.)

ii)

Suspended the Joondalup City Council and appointed Commissioners.
(Hansard Friday 5th December 2003).

iii)

Announced proposed legislation to establish a new system for dealing with
complaints of improper behaviour by elected local government officials.
(Hansard, Thursday 11th December 2003).

RECOMMENDATIONS
10

Recommendations are grouped as they appear in the text at the page number
indicated:

Page 73
Recommendation 1: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association undertake a review of the procedures adopted by local
governments in executing official documents and applying their common seal, with a
view to establishing clear best practice guidelines.
Page 118
Recommendation 2: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association should give consideration to developing a general best
practice recruitment process for local government which is aligned, where practical
given the unique situation of local governments, to that currently applying in the State
public sector for the recruitment of Senior Executive Service staff.

ii
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Page 126
Recommendation 3: The Committee supports the proposed amendment to section 5.36
of the Local Government Act 1995, and recommends that it be mandatory for vacant
local government chief executive officer positions to be advertised in at least one
statewide circulation newspaper, and that in the case of large local governments also
one nationwide circulation newspaper. Furthermore, there should be an express
exception to this requirement for those circumstances where there is an extension or
renewal of an existing contract between a local government and its Chief Executive
Officer.
Page 128
Recommendation 4: The Committee recommends that:
(a) the Government give consideration to amending the Local Government Act 1995 to
require local governments, prior to advertising a vacant Chief Executive Officer
position, to obtain advice from the Salaries and Allowances Tribunal as to an
appropriate range in which to negotiate a remuneration package for the position;
(b) the Government give consideration to amending the Local Government Act 1995 to
permit local governments to advertise a Chief Executive Officer position with a
remuneration package within a specified negotiable range as determined by the relevant
Council after its consideration of the advice from the Salaries and Allowances Tribunal;
and
(c) Councils be required to follow a public and accountable process, to be developed by
the Department of Local Government and Regional Development and the Western
Australian Local Government Association, which may require the re-advertising of the
position, in circumstances where a Council wishes to appoint a candidate to the
advertised position on a total remuneration package in excess of the advertised range.
Page 132
Recommendation 5: The Committee supports the preparation by the Western
Australian Local Government Association of a ‘Guide for Employing Local
Government Chief Executive Officers’, to be distributed to all local governments in
Western Australia along with details of the Western Australian Local Government
Association’s existing recruitment and selection service for local governments.
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Page 145
Recommendation 6: The Committee does not support the reintroduction of minimum
academic and experience qualification requirements in the Local Government Act 1995
for local government chief executive officers. The Committee, however, recommends
that, in conjunction with any amendment to the Local Government Act 1995
introducing a prescribed mandatory advertising requirement for vacant local
government chief executive officer positions, a further requirement be prescribed that
any such advertisement must contain a statement indicating that minimum selection
requirements have been established for the position by the relevant local government
Council and that these minimum selection requirements are contained in a publicly
available document.
Page 146
Recommendation 7: The Committee recommends that any guidelines prepared by the
Department of Local Government and Regional Development and/or the Western
Australian Local Government Association relating to the employment of local
government chief executive officers should state that a Council must satisfy itself as to
the existence of any academic qualifications and experience claimed by an applicant in
those circumstances where the Council has determined the minimum academic
qualifications and experience required for the position.
Page 147
Recommendation 8: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association liaise on the development of a suitable education campaign or
guidelines for local governments on the specific requirements of section 5.36(2)(b) of
the Local Government Act 1995.
Page 147
Recommendation 9: The Committee recommends that the Department of Local
Government and Regional Development, the Western Australian Local Government
Association, and Local Government Managers Australia (WA Division Inc) undertake
consultation and jointly develop a model contract of employment for local government
chief executive officers. Furthermore, a formal process must be put in place by
Councils to ensure that any variations to such a model contract of employment for
chief executive officers are public, accountable and consistent with the Local
Government Act 1995.
Page 153
Recommendation 10: The Committee recommends that the Local Government Act
1995 be amended to provide that copies of the employment contracts of local
government chief executive officers are to be available to all electors of the relevant
local government area, subject to the deletion from the contract of any bank account
information and private contact details.

iv
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Page 161
Recommendation 11: The Committee recommends that all Western Australian local
governments should note and endeavour to implement the recommendations of the
New South Wales Independent Commission Against Corruption’s Report on
investigation into Mr Glen Oakley’s use of false academic qualifications, and that they be
noted in any guidelines developed for the employment of local government chief
executive officers.
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CHAPTER 1
INTRODUCTION AND BACKGROUND
THE MINISTER’S REQUEST
1.1

On July 2 2003, the Minister for Local Government and Regional Development;
Heritage; the Kimberley, Pilbara and Gascoyne; Goldfields-Esperance (Minister),
wrote to the Committee requesting that the Committee undertake an investigation into
the events surrounding the appointment of the current Chief Executive Officer (CEO)
of the City of Joondalup, Mr Denis Smith.

1.2

In his letter to the Committee, the Minister stated:
“The issue of the appointment process for the CEO and in particular
the debate surrounding his qualifications is proving to be debilitating
and distracting for the City, and one that needs to be cleared up as
soon as possible.
As Minister for Local Government, I am advised that there is no scope
for me to directly intervene in this matter under the Local
Government Act 1995.
Therefore, I seek your support in establishing an investigation into the
matter, in order to ascertain the facts surrounding the appointment,
assess what opportunities are available for the public release of
appropriate information to the ratepayers and wider community of
Western Australia, and to recommend any changes that need to be
made to the Act to empower the Minister for Local Government to
bring such matters to resolution."1

1.3

The Minister expanded further upon the reasons behind his request at a hearing before
the Committee after the inquiry was commenced:
“The departmental advice to me was that the community concerns
could not be tackled by ministerial action or further departmental
investigation or justify a panel of inquiry into the affairs of the City of
Joondalup. The realisation through the level of contact with our office
and the level of media interest in the issue and community concern in
the City of Joondalup that there were unmet expectations from that

1

Letter from Hon Tom Stephens MLC, Minister for Local Government and Regional Development;
Heritage; the Kimberley, Pilbara and Gascoyne; Goldfields-Esperance, July 2 2003, p1.
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pressure of concern about the issues to say it is time for the
information that the community is seeking, that question, to be
available to a body that could make the information available to the
community, if it chooses. That is, the qualifications of the CEO could
be made available to the public through the powers that you have as a
committee, if you choose to use those powers. Secondly, you can have
a look at the Act and see whether in your view as a committee the
Local Government Act is adequately delivering upon the legitimate
expectations of communities like those within the City of Joondalup;
namely, in a situation where the minister has not been able to deliver
the level of information that the community is seeking, nor a radical
intervention in the affairs of the City of Joondalup, despite the
controversies in which it has indulged.”2
1.4

On July 23 2003, the Committee resolved to conduct an inquiry into the matters raised
in the Minister’s letter of July 2 2003.

1.5

Mindful of the restrictions imposed by the Legislative Council on the Committee
inquiring into the merits of individual cases (paragraph 2.3(c) of the Committee Terms
of Reference), before finalising the Inquiry Terms of Reference the Committee wrote
to the Minister on July 23 2003 to seek clarification of the legislative and
administrative impediments preventing the Minister from conducting his own review
of the CEO appointment process undertaken by the City of Joondalup, and by local
governments generally.

1.6

Based on its consideration of correspondence received from the Minister dated July 28
2003, the Committee adopted the following Inquiry Terms of Reference on August 18
2003:
“The Committee -

2

2

•

noting recent controversy in the City of Joondalup regarding
the existence or otherwise of tertiary qualifications acquired
by the Chief Executive Officer;

•

after considering the Minister for Local Government’s
reasons for not ordering an inquiry into the matter by an
exercize of his powers under the Local Government Act 1995;

•

noting that the provisions of the Act relating to the power of a
local government to appoint a chief executive officer and the

Minister, Transcript of Evidence, October 2 2003, pp3-4.
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means for ascertaining the suitability of applicants for
appointment
may not provide a desirable level of
transparency of the process employed
resolves to conduct an inquiry into the matters more particularly
listed as follows Whether amendments should be recommended to the Local
Government Act 1995 that 1.

clarify the power and processes of a local government to
appoint a chief executive officer;

2.

allow for regulations which establish matters that must be
considered in relation to each applicant for appointment;

3.

allow for regulations which establish minimum qualifications
or experience required of any person for appointment and the
standard of proof that must be met by an applicant who
claims such qualifications or experience;

4.

permit individual councillors to verify the accuracy of any
information provided during a selection process;

5.

provide for transparency in the terms, conditions and
contracts of employment for chief executive officers;

6.

give proper effect to any recommendations arising from the
inquiry, including whether there are adequate powers of
redress.”

1.7

The Committee placed an advertisement in The West Australian newspaper on
Saturday, August 23 2003, setting out the Inquiry Terms of Reference and inviting the
public to make written submissions to the Committee in relation to the inquiry. The
deadline for the lodgement of written submissions was Wednesday, September 10
2003.

1.8

The Committee wrote to the following stakeholder groups inviting written
submissions on the inquiry:
•

all of the Western Australian local governments;

•

Western Australian Local Government Association (WALGA);

•

Local Government Managers Australia (WA Division Inc) (LGMA);
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•

CEO Diversity Forum;

•

Australian Services Union; and

•

all of those individuals/groups who had previously written to the Committee
in relation to matters connected with the inquiry.

1.9

A list of the written submissions received by the Committee is at Appendix 1.

1.10

The Committee held a series of public and partly private hearings on October 2, 3, 7
and 27, and on November 17 2003. A list of the witnesses who appeared before the
Committee at these hearings is set out at Appendix 2.

1.11

On December 5 2003, the Minister suspended the City of Joondalup Council, with the
approval of the Governor, and appointed in its place five commissioners to govern the
City of Joondalup in the interim. An Inquiry Panel will be appointed by the Minister
under Part 8 of the Local Government Act 1995 (Act) to make a recommendation as to
whether the Council should be dismissed.

4

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

CHAPTER 2
THE AUTONOMY OF LOCAL GOVERNMENTS AND THE ROLE
OF CHIEF EXECUTIVE OFFICERS
THE AUTONOMY OF LOCAL GOVERNMENTS
2.1

The Act introduced a much greater level of autonomy to individual local governments
in 1995 than had existed under the previous legislation. The intent of the Act, as
expressed in the Second Reading Speech on the Local Government Bill 1995, was to:
“… take local government in Western Australia into a new era as the
current prescriptive legislation gives way to legislation which will
provide a broad framework for the operations of local governments.
…
A major change introduced in the Bill is devolution to the local level
of authority and decision making in many areas of local government
activity. … Local governments will also have increased functional
autonomy. In contrast with the specific powers in the current Act,
local governments will have general powers to make laws and
provide services and facilities for the good government of people in
their district.”3

2.2

The word ‘autonomy’, and its importance with respect to local government in Western
Australia (WA), was stressed in a large number of the submissions to the Committee
received from local governments.4 As was stated in the submission of Mr John
Bonker, CEO of the Town of Victoria Park:
“In my 40 years in WA local government, the new 1995 Act at last
recognised local government as being a valid partner in the system of
governance in that it gave it general competency powers. This
competency and a council’s autonomy ought not be further

3

Hon George Cash MLC, Leader of the House, representing the Minister for Local Government, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), November 14 1995, p10390.

4

See, for instance, the following submissions: Submission No 15 from Shire of Dardanup, September 10
2003, p1; Submission No 20 from Mr John Bonker, CEO, Town of Victoria Park, September 10 2003,
p3; Submission No 22 from Mr Maxwell N Williams, CEO, Shire of Mundaring, September 8 2003, p1;
Submission No 23 from Shire of Capel, undated, p1; Submission No 32 from Shire of Cuballing,
September 23 2003, p1; and Submission No 33 from Shire of Gnowangerup, September 23 2003, p1.
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diminished by the imposition of prescriptive detail to prevent the
possible recurrence of an isolated event."5
2.3

The Committee is also concerned to ensure that local governments retain their
independence and are not subject to undue regulation or interference from the State
Government.

DIFFERENCES BETWEEN LOCAL GOVERNMENTS IN WESTERN AUSTRALIA
2.4

It was also drawn to the Committee’s attention on numerous occasions that there are
vast differences between individual local governments in WA, in terms of size of
district, number of councillors and staff, ratepayer base, and additional funding
sources.

2.5

Western Australia has 142 local governments, with the resident populations of local
government areas ranging from an estimated 141 people in the outback Shire of
Murchison to almost 180,000 in the metropolitan City of Stirling.6

2.6

As stated in its 2003-2004 Budget Summary, the City of Joondalup is the second
largest local government in WA based on budgeted expenditure and population.7 The
City of Joondalup’s operating expenditure for 2003-2004 is $68.6m.8

2.7

A common sentiment expressed to the Committee in submissions received from local
governments was that the Committee should bear in mind that the Act or regulations
should not be amended to include prescriptive, mandatory, ‘one size fits all’
provisions that fail to take into account the vast differences between local
governments.9

2.8

As the Minister stated to the Committee:
“… councils like Sandstone, Yalgoo and Murchison are best placed to
work out what type of qualifications they need for the [CEO] position,
or can adequately attract into their area, rather than have a
mandatory provision that might be suited for the City of Perth or the

5

Submission No 20 from Mr John Bonker, CEO, Town of Victoria Park, September 10 2003, p3.

6

“Western Australia’s System of Local Government”, Department of Local Government and Regional
Development, at Internet site: http://www.dlgrd.wa.gov.au/locgovindex.html , (current at December 2
2003).

7

City of Joondalup, 2003-2004 Budget Summary, at Internet site:
http://www.joondalup.wa.gov.au/central/pubdocs/Budget0304.pdf , p4.

8

Ibid, p5.

9

See, for instance, the following submissions: Submission No 11 from City of Belmont, September 9
2003, pp1-2; Submission No 19 from Mr R P Hooper, September 9 2003, p2; Submission No 27 from
Town of Northam, September 12 2003, p1; and Submission No 30 from Tambellup Shire Council,
undated, p1.
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City of Joondalup. The Act does not have a role in making a
requirement mandatory. It is a situation of horses for courses.”10
2.9

Similarly, WALGA noted in its submission that:
“Local Governments should not be constrained by processes or
requirements which are better suited to large scale, centralised State
or Federal government agencies.”11

2.10

It was also argued that the introduction of too prescriptive an administrative regime
for the selection and appointment of a CEO may prove cost prohibitive for smaller
councils, particularly if they require legal advice to interpret complex legislation.12

2.11

The Committee has taken these arguments into account in its consideration of the
matters raised by this inquiry, and in the framing of its observations, findings and
recommendations.

THE ROLE AND FUNCTIONS OF A LOCAL GOVERNMENT CHIEF EXECUTIVE OFFICER
Functions of a CEO
2.12

The functions of a local government CEO are set out in s 5.41 of the Act as follows:
“5.41. Functions of CEO
The CEO's functions are to 
(a)

advise the council in relation to the functions of a local
government under this Act and other written laws;

(b)

ensure that advice and information is available to the council
so that informed decisions can be made;

(c)

cause council decisions to be implemented;

(d)

manage the day to day operations of the local government;

(e)

liaise with the mayor or president on the local government's
affairs and the performance of the local government's
functions;

10

Minister, Transcript of Evidence, October 2 2003, p2.

11

Submission No 7 from WALGA, September 8 2003, p1.

12

See, for instance, Submission No 33 from Shire of Gnowangerup, September 23 2003, p1.
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(f)

speak on behalf of the local government if the mayor or
president agrees;

(g)

be responsible for the employment, management supervision,
direction and dismissal of other employees (subject to section
5.37(2) in relation to senior employees);

(h)

ensure that records and documents of the local government
are properly kept for the purposes of this Act and any other
written law; and

(i)

perform any other function specified or delegated by the local
government or imposed under this Act or any other written
law as a function to be performed by the CEO.”

The Essential Attributes, Qualifications and Skills of an Effective Local Government
Chief Executive Officer
2.13

In his submission to the Committee, Mr V K (Ken) Zakrevsky JP noted that rapid
advances in education and technology make it essential that local government CEOs
have relevant qualifications and experience to deal with increasingly complex issues
facing local governments.13 Mr Zakrevsky suggests that a minimum qualification for
a CEO would be a relevant accredited tertiary qualification “suitable for the major
field of activity affecting the municipality”, supported by five years relevant
experience.14 He notes that an accredited business degree would be very desirable for
such a position.

2.14

Applicants for local government CEO positions should, according to a submission by
Mr Ray Hooper, demonstrate an ability to achieve the vision and objectives of the
particular local government for the betterment of the community.15 This may or may
not, according to Mr Hooper, require the applicant to possess formal academic
qualifications.

2.15

Mr John Bonker, CEO of the Town of Victoria Park, notes in his submission that
academic qualifications are a far less important criterion for appointment as a local
government CEO than, for example, ability, personality, reputation and experience.16

2.16

The Shire of Capel’s submission notes that:

13

Submission No 13 from Mr V K Zakrevsky JP, September 9 2003, p3.

14

Ibid.

15

Submission No 19 from Mr R P Hooper, September 9 2003, p2.

16

Submission No 20 from Mr John Bonker, CEO, Town of Victoria Park, September 10 2003, p2.
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“… local government is a people industry and one of the critical
ingredients of being a good chief executive officer, especially in the
country areas is to have good people skills and a genuine interest in
the well being of the community."17
2.17

The Committee asked a number of the witnesses what essential attributes and skills
they regard as necessary for a CEO at a large metropolitan local government.

2.18

Cr Allison Walker of the City of Joondalup stated:
“I would expect that a person of that position would have some kind
of tertiary qualifications in business management, for example. I
would probably expect him to have a degree. I would also expect him
to have very high communication and mediation skills because I
believe that those qualities would be paramount to being a CEO in a
city such as Joondalup. I believe that he should probably have some
environmental qualifications as well. He should probably also have
qualifications in community development or social sciences.”18

2.19

Mayor Katherine Jackson, of the City of Melville, saw the position of CEO as
requiring a broad range of skills and experience:
“In terms of qualifications, a CEO of this type of organisation should
have some experience. It can be debated whether they should have a
bachelor of this or a degree in that. However, they should have some
experience in human resources, accounting and in local government
law. Town clerks used to hold a town clerk’s certificate. There is no
such thing now. There is no measure of what qualifications the CEO
of a local government should have. The CEO should have some sort
of quality and business management skills and certification in
auditing and town planning. It is a very broad job. The CEO must
have an understanding of all these spheres of government.”19

2.20

Mr Denis Smith, CEO of the City of Joondalup, expressed the view as to the
following desirable attributes of a local government CEO:
“I would expect that the CEO most certainly should be commercially
and professionally acuminate in the sense of having a clear
understanding of what is required through best practice from both an
administrative and a managerial point of view. A CEO should be able

17

Submission No 23 from Shire of Capel, undated, p2.

18

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2001, p4.

19

Ms Katherine Jackson, Mayor, City of Melville, Transcript of Evidence, October 7 2003, p3.
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to move local government out of the forum of the 1970s and 1980s
and take it through as a commercial entity. I would expect that a CEO
in those positions should have experience in both private enterprise
and either a government instrumentality or in what one would deem
to be local government; that is, a fairly large local government
authority.”20
The Inter-relationship Between a CEO and Elected Members
2.21

The President of WALGA, Mr Clive Robartson, noted the following demands on a
CEO of a large metropolitan local government:
“Certainly the role of the CEO in this environment today is very
demanding. … It is an extremely demanding one in a very large local
government such as Joondalup. It takes a considerable amount of
time. I believe it can be readily likened to a director general of a state
department and yet also has the need to be liaising and working with
a group of elected members and all the pressures that are associated
with those sorts of roles, some of which can, of course, be of a
political nature. It places an incredible demand, both in workload and
emotionally, on a chief executive officer of a very large local
government. I think those sorts of things need to be recognised both
by government and local government - the local government involved
- and also by the community.”21

2.22

The Director General of the Department of Local Government and Regional
Development (Department) also noted the potential for conflict between a CEO and
elected members:
“… with regard to the relationship between elected members and the
administration, it can be at times a difficult relationship, both in terms
of understanding each other’s roles and in dealing with a change in
the comfort zone. A CEO can be working really well with a particular
group of elected members. However, every two years there is a
change in the composition of the council, and that requires people to
form new working relationships with the mayor and the councillors,
and sometimes that can take a bit of time to work through.”22

2.23

Mayor Katherine Jackson, of the City of Melville, observed that:

20

Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p8.

21

Mr Clive Robartson, President, WALGA, Transcript of Evidence, October 3 2003, p6.

22

Ms Cheryl Gwilliam, Director General, Department, Transcript of Evidence, October 2 2003, p10.
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“Currently the CEO has enormous sway over elected members:
(a)

he is elected (employed) by the Council therefore needs to
recruit a faction to support him in his initiatives.

(b)

he has control over the budget so he has the ability to make
those elected members who support him very comfortable by
being generous with applications for their allowances.

(c)

he can ensure work is carried out in their ward which makes
the elected member look good at election time.

(d)

elected members can have a very difficult life if they do not
fall in line with the CEO.”23

THE LEGISLATIVE REQUIREMENTS AND PROCEDURES FOR THE APPOINTMENT OF CHIEF
EXECUTIVE OFFICERS BY LOCAL GOVERNMENTS IN WESTERN AUSTRALIA
Relevant Provisions of the Act
2.24

The Second Reading Speech on the Local Government Bill 1995 stated:
“The town or shire clerk will now be known as the CEO. A specified
qualification will no longer exist for someone to hold the office. This
provision will deregulate the labour market for CEO positions and
provide councils with the autonomy to appoint the most suitable
candidate. Similar to public sector management reforms elsewhere,
the Bill provides for CEOs and designated senior staff to be employed
under a performance-based contract which can be for a short term of
not more than five years. Transitional arrangements will allow for
CEOs and senior employees who are not on contract to continue their
current employment arrangements when the new Act commences. As
well as providing accountability the contracts will act to protect staff
because their performance will be assessed against specified criteria
and both council and staff will have the same expectations about
performance.”24

2.25

Sections 5.36 to 5.40 of the Act establish the general procedures and guiding
principles for the employment and ongoing performance review of the staff of a local
government:

23

Submission No 36 from Ms Katherine Jackson, October 22 2003, p2.

24

Hon George Cash MLC, Leader of the House, representing the Minister for Local Government, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), November 14 1995, p10394.
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“5.36. Local government employees
(1) A local government is to employ —
(a)

a person to be the CEO of the local government; and

(b)

such other persons as the council believes are
necessary to enable the functions of the local
government and the functions of the council to be
performed.

(2) A person is not to be employed in the position of CEO unless the
council —
(a)

believes that the person is suitably qualified for the
position; and

(b)

is satisfied with the provisions of the proposed
employment contract.

(3) A person is not to be employed by a local government in any other
position unless the CEO —
(a)

believes that the person is suitably qualified for the
position; and

(b)

is satisfied with the proposed arrangements relating
to the person’s employment.

(4) Where a local government advertises the position of CEO, the
local government is to state in the advertisement the salary and the
total value of all remuneration and benefits payable to the CEO.
5.37. Senior employees
(1) A local government may designate employees or persons
belonging to a class of employee to be senior employees.
(2) The CEO is to inform the council of each proposal to employ or
dismiss a senior employee and the council may accept or reject the
CEO’s recommendation but if the council rejects a recommendation,
it is to inform the CEO of the reasons for its doing so.
(3) Where a local government advertises the position of a senior
employee, the local government is to state in the advertisement the

12
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salary and the total value of all remuneration and benefits payable to
the senior employee.
5.38. Annual review of certain employees’ performances
The performance of each employee who is employed for a term of
more than one year, including the CEO and each senior employee, is
to be reviewed at least once in relation to every year of the
employment.
5.39. Contracts for CEO’s and senior employees
(1) The employment of a person who is a CEO or a senior employee is
to be governed by a written contract in accordance with this section.
(2) A contract under this section —
(a)

in the case of an acting or temporary position, cannot
be for a term exceeding one year;

(b)

in every other case, cannot be for a term exceeding 5
years.

(3) A contract under this section is of no effect unless —
(a)

the expiry date is specified in the contract;

(b)

there are specified in the contract performance
criteria for the purpose of reviewing the person’s
performance; and

(c)

any other matter that has been prescribed as a matter
to be included in the contract has been included.

(4) A contract under this section is to be renewable and subject to
subsection (5), may be varied.
(5) A provision in, or condition of, an agreement or arrangement has
no effect if it purports to affect the application of any provision of this
section.
(6) Nothing in subsection (2) or (3)(a) prevents a contract for a
period that is within the limits set out in subsection 2(a) or (b) from
being terminated within that period on the happening of an event
specified in the contract.
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5.40. Principles affecting employment by local governments
The following principles apply to a local government in respect of its
employees —

2.26

(a)

employees are to be selected and promoted in
accordance with the principles of merit and equity;

(b)

no power with regard to matters affecting employees
is to be exercised on the basis of nepotism or
patronage;

(c)

employees are to be treated fairly and consistently;

(d)

there is to be no unlawful discrimination against
employees or persons seeking employment by a local
government on a ground referred to in the Equal
Opportunity Act 1984 or on any other ground;

(e)

employees are to be provided with safe and healthy
working conditions in accordance with the
Occupational Safety and Health Act 1984; and

(f)

such other principles, not inconsistent with this
Division, as may be prescribed.”

Also relevant in terms of public access to the employment contract for a local
government CEO are ss 5.92, 5.94 and 5.95 of the Act, as follows:
“5.92 . Access to information by council, committee members
(1) A person who is a council member or a committee member can
have access to any information held by the local government that is
relevant to the performance by the person of any of his or her
functions under this Act or under any other written law.
(2) Without limiting subsection (1), a council member can have access
to —

14

(a)

all written contracts entered into by the local
government; and

(b)

all documents relating to written contracts proposed
to be entered into by the local government.”
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“5.94 . Public can inspect certain local government information
Any person can attend the office of a local government during office
hours and free of charge inspect, subject to section 5.95, any of the
following in relation to the local government, whether or not current
at the time of inspection —
…
(t)

contract under section 5.39 and variation of such
contract;

…
in the form or medium in which it may for the time being be held by
the local government.
5.95 . Limits on right to inspect local government information
…
(5) A person’s right to inspect information referred to in section 5.94
does not extend to the inspection of information referred to in
paragraph (t) of that section if —
(a)

the information relates to a matter other than the
salary or the remuneration or benefits payable under
the contract; and

(b)

in the CEO’s opinion, the information should not be
available for inspection by members of the public
because of the private nature of the information.”
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CHAPTER 3
CASE STUDY: THE APPOINTMENT OF MR DENIS SMITH AS
THE CHIEF EXECUTIVE OFFICER OF THE CITY OF JOONDALUP
3.1

The employment of Mr Denis Smith as CEO of the City of Joondalup has been used
by the Committee as a case study in this inquiry. There is an enormous amount of
documentation relevant, to significantly varying degrees, to this issue that spans
almost a twenty year period. The City of Joondalup’s submission alone is
accompanied by three lever arch files containing 137 documents. To assist the reader,
and to avoid going into the minutiae of the events of the past three years, a chronology
of events is included at Appendix 3.

3.2

Mr Denis Smith commenced in his current position as CEO of the City of Joondalup
in October 2001. Shortly before Mr Smith commenced, the then Acting CEO, Mr
John Turkington, wrote the following in a letter to the Department:
“The City of Joondalup is pleased to announce the appointment of a
new Chief Executive Officer as of 22 October 2001.
Mr Denis Smith has been appointed to the position following an
exhaustive recruitment search to find the calibre of person needed to
fill such a position. Mr Smith has spent 20 years in local government,
most recently as Chief Executive Officer at Warringah Council, near
Manly in NSW.
Mr Smith also has eight years experience in the private sector.
A planner by profession, Mr Smith has also been involved in some of
the biggest projects in NSW in the 1980s, including Darling Harbour
and the freeways going from Sydney to Melbourne and Brisbane.”25

3.3

The “exhaustive recruitment search” referred to above can be seen to have
commenced at a City of Joondalup Council Meeting on December 19 2000, at which
the Council resolved to extend the term of the contract of employment of the then
CEO, Mr Lindsay Delahaunty, from July 4 2001 to September 4 2001. At the same
time the Council resolved to request the Minister to task the Salaries and Allowances
Tribunal to assess an appropriate remuneration level for the CEO.26

25

Letter to CEO, Department, from Mr John Turkington, Acting CEO, City of Joondalup, October 18 2001,
p1.

26

Minutes of Meeting of Council, City of Joondalup, December 19 2000, p188.
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3.4

Mr Delahaunty’s contract with the City of Joondalup (formerly the City of
Wanneroo), was for a five year term commencing in July 1996. The total amount of
the remuneration package (salary, motor vehicle and superannuation) was $150,000
per annum, with an annual salary review based on market surveys and a $5,000 annual
performance based increment.27

3.5

The Committee understands that there was a perception amongst certain councillors
that Mr Delahaunty was being paid an excessive amount as CEO. As Mayor Carlos (a
councillor at the relevant time) told the Committee:
“In 2000, I learnt that chief executive officers of councils were paid
an enormous amount of money. I learnt that the CEO of Joondalup
was paid the same as the Premier of this State. At that time, we spoke
to the minister of the day and received approval to review the CEO’s
salary. We received a document from the Salaries and Allowances
Tribunal suggesting a base salary of $147 000. With that in mind, the
mayor of the day and I had discussions with the CEO at the time, Mr
Delahaunty. My view was that we were overpaying our CEOs.”28

3.6

Former Mayor Bombak told the Committee that:
“There was also the issue of a performance bonus. I know that the
current mayor, Councillor Carlos had a problem with this because
each year a performance bonus of $5 000 was tacked onto the base
salary. It seemed unfair to me - we did get advice on it and it is open
to interpretation - whether each year it should have been tacked on to
the base salary; however it was. During the performance review I was
asked to sign off that it was a successful performance review; in fact,
I was being pressured into signing off on it because then Mr
Delahaunty would receive that $5 000 bonus on top of the base
salary.”29

3.7

Mr Delahaunty provided the following evidence to the Committee:
“Mr Bombak and some other councillors were of the view that my
contract provisions were too favourable for the position. When
discussions on renewal were undertaken, it was seen as an
opportunity to reduce the remuneration amount. A subcommittee
consisting of Mayor Bombak, Councillor Carlos and Councillor

27

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 1: Agreement between the City of Wanneroo and Mr Lindsay Delahaunty, undated.

28

Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October 3 2003, p1.

29

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p2.
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Barnett was authorised by the city to negotiate an extension of my
contract with me. The committee had trouble working together. … I
had suggested that we review the position description and have the
position re-evaluated by a Sydney-based professional firm, Mercer
Cullen Egan Dell, which had worked with the council for many years.
I had given my word that I would accept the result and suggested that
council do likewise. Evaluations were received first from Mercer
Cullen Egan Dell and then from the Hay Group Pty Ltd, which is a
Melbourne-based firm to whom Mr Bombak spoke personally on a
visit to Melbourne. An approach was then made to the Salaries and
Allowances Tribunal. All evaluated the position description higher
than my existing package. These results were unacceptable to Mr
Bombak, who even questioned the Salaries and Allowances Tribunal
findings with Mr Brian Moore, then Executive Officer of the
tribunal.”30
3.8

At a Council Meeting on March 13 2001, a motion was put, but lost at the vote, that
the Council should offer Mr Delahaunty a renewal of his contract on the following
terms:
“A package consisting of:

30

•

A salary component valued at $146,808 per annum.

•

A vehicle valued at $11,500.

•

Superannuation valued at 15% in accordance with the
Council’s current matching contribution policy.

•

A term of three years from 5 September 2001.

•

All other entitlements to be treated as continuous
employment, for example, annual leave, sick leave and long
service leave.

•

There be an annual performance review at which the CEO
may be given a salary increase of up to the preceding year’s
CPI increase.

Mr Lindsay Delahaunty, CEO, City of Stirling, Transcript of Evidence, October 27 2003, pp2-3.
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The balance of the terms and conditions of the offer be on
such terms as the City’s solicitors recommend for a senior
executive contract.”31

After the above motion was lost, the Council then proceeded to note that, following
negotiations with Mr Delahaunty, it had not succeeded in reaching an agreement as to
a new contract of employment for the CEO and that, in light of this, the Council had
resolved that:
“1.

The City not enter into a further contract with Mr Delahaunty
extending his existing contract of employment.

2.

the Council further consider, at its next meeting, the most
appropriate means by which the most suitable candidate for
the position of Chief Executive Officer after 4 September
2001 could be identified.

3.

Mr Lindsay Delahaunty be invited to apply for the position of
Chief Executive Officer once the selection process has been
determined.”32

At a Council Meeting on March 27 2001, the selection process for a new CEO was
discussed in detail. Officers of the City of Joondalup had recommended the
engagement of a recruitment consultancy firm to assist with the selection of a new
CEO, and had put forward the names of five firms. It was anticipated that the period
required for the recruitment, selection and appointment of a new CEO would take
approximately six months. As the anticipated cost of hiring a recruitment consultant
was less than $50,000, the Council was not required to undertake a tender process to
appoint a recruitment consultant.33

THE COUNCIL’S CEO SELECTION COMMITTEE
3.11

The Council established a selection committee for the CEO (CEO Selection
Committee), comprising the Mayor and seven councillors (with each of the councillor
members also having a deputy to act in their absence).34 Professional advice was to be
provided to the selection committee by the Manager Human Resources, Mr Mark

31

Minutes of Meeting of Council, City of Joondalup, March 13 2001, p14.

32

Ibid, March 13 2001, p15.

33

Ibid, March 27 2001, p13.

34

Ibid, March 27 2001, p17.
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Loader, with the larger part of the recruitment process outsourced to an external
human resources consultant.35
3.12

It is important to note that the CEO Selection Committee was not delegated any power
to itself appoint a CEO. Its role was to shortlist and interview suitable candidates for
the position and make a recommendation to the Council. The Council itself was
required to make the final decision as to who it would appoint as CEO.

3.13

Five human resource consultancy firms were approached by the City of Joondalup,
and were each provided with a brief comprising a copy of the current Position
Description for CEO, a draft Strategic Plan for the City of Joondalup, and relevant
Council resolutions. Following presentations given by three human resource
consultancy firms at a briefing session for Council members on April 3 2001, the
Council, at its meeting on April 10 2001, engaged Recruiters Australia Ltd “… to
assist the City in the process to recruit select and appoint a new Chief Executive
Officer”.36 Although many of the recruitment consultants approached by the Council
estimated their costs to be a percentage of the successful applicant’s employment
package (varying from 10% to 20%), the firm eventually chosen by the Council,
Recruiters Australia Ltd, quoted a maximum total estimated fee of $20,000.37

3.14

Council estimated its own costs for the whole recruitment process, excluding legal and
related costs, to be:38
•

$7,500 for advertising nationally.

•

$20,000 relocation costs.

•

$5,000 interstate visits.

•

$2,500 local advertising.

•

$3,000 incidental costs.

3.15

Recruiters Australia Ltd provided the City of Joondalup with a “Recruitment
Proposal” prior to its appointment by the Council. The Recruitment Proposal set out
the proposed process to be employed in the recruitment of suitable candidates for the
position of CEO. Recruiters Australia Ltd proposed a fixed fee arrangement with the
City of Joondalup based on a “two tiered approach” as follows:

35

Ibid, March 27 2001, p17.

36

Ibid, April 10 2001, p28.

37

Ibid, March 27 2001, p16.

38

Ibid, April 10 2001, p28.
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“TIER ONE
Advertised Recruitment: A flat fee of $16,000 to be applied.
TIER TWO
Should advertised response not deliver the caliber [sic] of candidate
required for the position then Executive Search processes be
commenced on authorisation by the client.
Additional fee structure (if required) $4,000.
Maximum total fee for Advertised/Search assignment $20,000.”39
3.16

It was therefore the stated intention of Recruiters Australia Ltd, at the time of its
appointment as recruitment consultant by the City of Joondalup, to conduct the
assignment for the recruitment of a CEO by way of a wide-ranging advertising
campaign initially, with the option of an additional “head-hunting” executive search
campaign in the event that the advertising campaign was not successful.

3.17

The Committee also notes with interest the following statements contained within the
“Terms and Conditions” section of Recruiters Australia Ltd’s Recruitment Proposal:
“As a result of interviews conducted with all individuals to be
considered for positions, we will endeavour to provide correct and
accurately stated individual employment history and qualifications
that we will record. Through this process, we will rely on the
information that is supplied to be accurate. No responsibility can be
accepted for incorrect information supplied. It is you, the client
organisation who will make the final decision to recruit the
individual.
When you conduct a final interview, you must satisfy yourself as to the
person’s suitability based on their employment history, relevant
qualifications, and fit with the job specification.”40

3.18

On April 6 2001, the City’s Manager Human Resources wrote to the law firm Clayton
Utz seeking advice as to whether the Act contained any mandatory requirement to
advertise the CEO position. That letter states:

39

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 9: Recruitment Proposal, Recruiters Australia Ltd, March 2001, p14.

40

Ibid, p15.
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“The City is engaging a recruitment consultant that will assist the
City in the search for a CEO. It could be possible that the Consultant
may use Headhunt in conjunction with or without a public
advertisement. We would like to ensure that the City does not
contravene to the [sic] section 5.36 and 5.37 of the Act while not
advertising CEO or any other Senior Employees’ employment.”41
3.19

In a legal opinion dated April 10 2001, the law firm of Clayton Utz advised the City’s
Manager Human Resource Services that:
“… there is no obligation imposed upon the City to advertise the
position of the Chief Executive Officer nor any other senior
employee.”42

3.20

In an “Action Plan and Report” dated April 26 2001, Recruiters Australia Ltd advised
the City of Joondalup that it was developing draft advertisements in preparation for a
proposed meeting with the CEO Selection Committee on May 21 2001.43

3.21

At a Special Meeting of Council on May 7 2001, the Council established a new CEO
Selection Committee following local government elections. The Mayor and seven
Councillors were appointed as delegates (along with a deputy for each delegate other
than the Mayor) to the CEO Selection Committee.44 All Councillors were thus
appointed as either a delegate or deputy to a delegate of the CEO Selection
Committee, and as each delegate and their respective deputy were to come from the
same ward all wards in the City of Joondalup were represented on the CEO Selection
Committee. The deputies were also permitted to sit in on the CEO Selection
Committee meetings as observers whenever they were not required to take the place of
their delegate.

3.22

During May 2001 the company Crestline Pty Ltd purchased the business
“Management Recruiters Australia” from Recruiters Australia Operations Pty Ltd. On
June 29 2001, the City of Joondalup accepted Crestline Pty Ltd trading as
Management Recruiters Australia as the assignee for Recruiters Australia Operation

41

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 10: letter from Mr Mark Loader, Manager Human Resource Services, City of
Joondalup, to Clayton Utz, Lawyers, April 6 2001, p1.

42

Letter from Clayton Utz, Lawyers, to Mr Mark Loader, Manager, Human Resource Services, City of
Joondalup, April 10 2001, p1.

43

Action Plan and Report, Recruiters Australia Ltd, April 26 2001, p1.

44

Minutes of Special Meeting of Council, City of Joondalup, May 7 2001, p2.
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Pty Ltd for the supply of consultancy services for the recruitment and selection of a
CEO.45
3.23

The Agreement Between City of Joondalup and Management Recruiters Australia for
the Supply of Consultancy Services for the Recruitment and Selection of a Chief
Executive Officer for City of Joondalup, entered into on July 2 2001, relevantly states
the following with respect to the scope of the consultancy arrangement:
“6)

SCOPE OF THE CONSULTANCY

a)

Specific Scope:

The Specific Scope of the Consultancy under this Contract includes
but not limited to:
i) The recruitment of a competent Chief Executive Officer for the
Client through a thorough and intensive process complying with the
relevant legislation including but not limited to Local Government Act
1995.
ii) conducting the search of the best fit candidate for the City of
Joondalup to be its Chief Executive Officer, through public
advertisement and data base searching and head hunting.
…
vii) To undertake relevant checks including police clearance,
financial ability, medical fitness, psychological testing and other
relevant issues as required for a person to have checked for the
position of the Chief Executive Officer of a large organisation.
… .”46
THE TYPE OF CANDIDATE SOUGHT BY THE CITY OF JOONDALUP FOR THE CEO POSITION
3.24

Mr Warren Reynolds, the recruitment consultant of Management Recruiters Australia
who assisted the City of Joondalup in the selection process that resulted in the
appointment of Mr Smith as the CEO of the City of Joondalup, summarised the
general selection criteria for the position of CEO, as developed by the City of
Joondalup in consultation with Management Recruiters Australia, as follows:

45

Letter to Crestline Pty Ltd from Mr Ray Fischer, Executive Manager Strategic Planning, City of
Joondalup, dated June 29 2001, p1.

46

Agreement Between City of Joondalup and Management Recruiters Australia for the Supply of
Consultancy Services for the Recruitment and Selection of a Chief Executive Officer for City of
Joondalup, July 2 2001, p8.
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“The basic intent of the essential criteria was experience. The
candidate the City of Joondalup wanted needed to have experience in
a similar-sized environment and with a similar-sized population base.
Similar geographic characteristics were very important. The
candidate needed experience in managing at a general management
level an organisation such as the City of Joondalup. He also needed
experience in planning and project management, as a number of
major projects were to be done. They were the key issues, along with
the personality and the ability to communicate effectively with the
council and manage staff effectively. The secondary criteria perhaps
included qualifications in some form or another, but they were not
mandatory. They were perhaps desirable, but that is all.”47
3.25

Mr John Bombak, who was Mayor of the City of Joondalup at the relevant time,
summarised the type of candidate that the City was hoping to attract to the position of
CEO in the following terms:
“…in essence we wanted someone who was a go-getter, could bring
money to the City of Joondalup and was approachable. … we wanted
someone who had [a] planning background and who was perhaps
from private enterprise; someone who had that bent and could deliver
on major projects. … In essence, we wanted someone who could
deliver on major projects.”48

3.26

As at May 21 2001, the Council was still apparently anticipating appointing a new
CEO on a salary package equivalent to, or slightly less than, an evaluation that had
recently been undertaken by the Salaries and Allowances Tribunal into the City’s
CEO position. The anticipated annual base salary package was approximately
$180,000, made up as follows:49
•

Salary of $146,808

•

Motor Vehicle of $11,500

•

Super (15%) of $22,021

3.27

At its meeting on May 21 2001 the CEO Selection Committee also considered
position and candidate outlines prepared by Management Recruiters Australia.

47

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, p2.

48

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p9.

49

“Employment Conditions”, document attached to Minutes of Meeting of CEO Selection Committee, City
of Joondalup, May 21 2001, p1.
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Notably, the document entitled “The Candidate” sets out relevant qualifications and
experience for candidates and notes:
“Qualifications:
It is likely the successful candidate will possess tertiary qualifications
in an appropriate business discipline, supported by extensive
experience at senior executive level, directing the business and
financial operations of a large and diverse organisation.”50
3.28

In his evidence to the Committee Cr Baker pointed out that:
“There was no mandatory requirement whatsoever, howsoever
described, that the successful applicant would possess any tertiary
qualifications.”51

3.29

Current Mayor Carlos, who was at this time a Councillor on the CEO Selection
Committee, told the Committee that the issue of academic qualifications for the CEO
candidates was discussed by the CEO Selection Committee:
“It is my recollection that we did discuss the desirability of having
academic qualifications. I came out of the mining industry, and it was
an essential criterion for senior management positions within the
mining industry. I was insistent on that. However, the document that
was raised as the specification by the human resources manager had
the word “desirable” and not “essential”.”52

3.30

The Council’s CEO Selection Committee met on June 11 2001 and considered a
proposal from Management Recruiters Australia for those interstate candidates “who
have expressed an interest in the position” (approximately 30 in number) to be
interviewed in Adelaide, Melbourne, Sydney and Brisbane in the week commencing
June 25 2001. Based upon the Selection Committee’s recommendation, on June 12
2001 the Council authorised Mr Reynolds from Recruiters Australia and the City’s
Manager Human Resources to travel interstate and conduct preliminary interviews
with candidates, at an estimated cost of $10,000.53

50

“The Candidate”, document attached to Minutes of Meeting of CEO Selection Committee, City of
Joondalup, May 21 2001, p1.

51

Cr Chris Baker, City of Joondalup, Transcript of Evidence, October 3 2003, p13.

52

Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October 3 2003, p4.

53

Minutes of Meeting of Council, City of Joondalup, June 12 2001, pp129-130.
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HEADHUNTING RATHER THAN ADVERTISING THE CEO POSITION
3.31

One of the key criticisms levelled at the City of Joondalup during the course of
inquiry was that the City did not advertise its CEO position when it became vacant in
2001. The concerns are that this failure to advertise led to a less than transparent
“headhunting” process in which candidates were not required to submit formal written
applications and supporting documentation to the City for a proper assessment.

3.32

The Committee considers that it is clear from the evidence that there was no single,
identifiable, decision made by either the Council or the CEO Selection Committee not
to advertise.

3.33

Current Mayor Carlos told the Committee that he believed that one of the reasons that
the CEO position was not advertised was to avoid having to state the remuneration
package in the advertisement:
“We were given a presentation by Management Recruiters Australia
before its officers went around Australia looking for candidates. My
recollection of one of the things that we were told is that they did not
believe it was necessary to advertise, because in advertising we would
have had to state the salary of the position. I understood that this was
one of the reasons we did not advertise.”54

3.34

In an email to Mr Reynolds of Management Recruiters Australia dated April 17 2001,
the City’s Manager Human Resources noted that:
“In order to keep the process as transparent as possible it is probably
in the best interest of all concerned that the position be advertised at
the national level through the appropriate outlets.”55

3.35

A draft agenda for a meeting between Mr Reynolds and Mayor Bombak held on April
20 2001 includes an item titled “Executive Search and Advertising Strategy”, with
references to The West Australian and The Financial Review newspapers and the Seek
website.56

3.36

According to the minutes of a meeting of the CEO Selection Committee on May 21
2001, a draft advertisement for the position of CEO was distributed by Recruiters
Australia Ltd to the CEO Selection Committee. The draft advertisement itself states
that it was intended that the advertisement would be inserted in the Professional

54

Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October 3 2003, p3.

55

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 14: Email from Mr Mark Loader to Mr Warren Reynolds, dated April 17 2001, p1.

56

Ibid.
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Appointments section of The West Australian on Saturday, May 26 2001. It is noted
that the draft advertisement did not specify any requirement or preference for
candidates to hold any particular type or level of academic qualifications.
3.37

One version of the draft advertisement does not state a salary range for the position,
instead noting that:
“A highly competitive and flexible remuneration package reflective of
the dynamic responsibilities associated with the position will be
offered to the successful candidate.”57

3.38

However, another version of the draft advertisement prepared by Management
Recruiters Australia for consideration by the CEO Selection Committee referred to a
flexible remuneration package of between $170,000 and $210,000.58

3.39

The CEO Selection Committee considered the requirements of s 5.36(4) of the Act
and instructed the Manager Human Resources to obtain a legal interpretation of the
Act with respect to the question as to whether an advertisement for a CEO needs to
state the exact salary to be paid or could simply set out a negotiable salary range.59

3.40

In furtherance of the CEO Selection Committee’s instructions, the City’s Human
Resources Manager sought advice, by a letter dated May 29 2001, from Clayton Utz,
solicitors as to whether the City, if it chose to advertise the CEO position, was
required to state a specific salary in the advertisement or could simply state a salary
range. In particular, Mr Loader asked:
“What is not clear is whether the City is able to place in the
advertisement the salary range and other details up to what extent
leaving areas to negotiate the best-fit candidate for the organisation.
For instance, is the City able to say in the ad the salary component
can range from $160,000 to $180,000 which will then allow the
parties to negotiate the final salary component and would include
superannuation and private usage of vehicle as per Council’s policy
to satisfy the provisions of sec 5.36(4)?”60

3.41

The Committee has been advised that the legal opinion subsequently received by the
City from Clayton Utz confirmed the Council’s suspicion that, if the CEO position

57

Draft Advertisement, attached to Minutes of Meeting of CEO Selection Committee, City of Joondalup,
May 21 2001.

58

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 24: Management Recruiters Australia Assignment Specification, May 2001, p12.

59

Minutes of Meeting of CEO Selection Committee, City of Joondalup, May 21 2001, pp1-2.

60

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 27: Letter from Mr Mark Loader to Clayton Utz, dated May 28 2001, p1.
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was advertised, the total value of all remuneration and benefits had to be specified in
the advertisement and that this could not be done by way of a stated salary range.61
3.42

At a meeting on June 11 2001, the CEO Selection Committee once again considered
the issue of advertising the position. The minutes of that meeting note the following:
“Mr Loader advised the meeting that he had received the legal
opinion requested from the last meeting which provided that there
was no legal requirement to advertise but under the Local
Government Act if the position of CEO was advertised then the City
was bound to advertise the remuneration package and salary
component. Mr Loader also advised that he had contacted the
Department of Local Government and while they agreed with the
opinion it was considered best practice and good government to
advertise the position. It was noted that the recruitment consultant
had prepared a draft advertisement.
…
Mr Reynolds was asked to explain what he meant by searching for
applicants. He advised the meeting that there were a number of
initiatives that are normally adopted in this process and advised the
meeting of that process. He also informed the meeting that no officer
or councillor had referred any applicants to him for consideration.
The meeting agreed that should the recruitment consultant not find
suitable applicants then the City would advertise the position.
However this would be determined at a full council meeting.”62

3.43

The above discussion appears to be the closest that either the CEO Selection
Committee or the Council came to a ‘decision’ not to advertise.

3.44

On June 12 2001, Mr Loader sought advice in the following terms from the
Department on the issue of advertising the CEO position:
“Some of the Councillors do not wish to advertise the position and
some of the councillors do. It would be much appreciated if you, from
a department’s view, can offer any advice as to the merits of

61

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, p15.

62

Minutes of Meeting of CEO Selection Committee, City of Joondalup, June 11 2001, p2.
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advertising or not and to confirm in your view that the City does not
have to, under the provision of the act, advertise the position.”63
3.45

The resulting advice from Mr John Lynch, Executive Director of the Department, was
as follows:
“The LGA 1995 does not require that a vacant CEO position be
advertised -- refer section 5.36. However good practise would dictate
that such positions should be advertised unless there are exceptional
circumstances. This will ensure that the local govt obtains, and is
seen by the community to be obtaining, the best possible field of
applicants.”64

3.46

At the next meeting of the CEO Selection Committee on July 16 2001, the minutes of
the meeting record the following:
“Mr Loader read out the legal opinion from Clayton Utz which
indicted [sic] there was no legal requirement to advertise the
position. Mr Loader also restated that he had contacted the
Department of Local Government and while they agreed with the
opinion it was considered best practice and good government to
advertise the position.”65

3.47

Mr Reynolds provided evidence to the Committee that the option of advertising the
CEO position widely was “significantly discussed in numerous meetings”.66 Mr
Reynolds went on to state that:
“There was significant discussion during that period about whether
they should go through the advertising process or the exercise of
headhunting candidates for the role. In the end they decided that they
wanted to go through the process of headhunting. The cost of
recruiting and advertising on a national basis is significant. We
could reasonably expect that going into the press nationally to find a
candidate of this calibre would not unusually cost between $15 000
and $25 000 simply in advertising alone. They wanted to reduce

63

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 33: Email from Mr Mark Loader to Department, dated June 12 2001, p1.

64

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 33: Email from Mr John Lynch, Department, to Mr Mark Loader, dated June 12
2001, p1.

65

Minutes of Meeting of CEO Selection Committee, July 16 2001, p3.

66

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, p2.
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costs, and advertising is a very expensive process these days without
necessarily attracting the kind of people you want.
In the end, they decided that they wanted to go through a proactive
service that was to approach people, which we then undertook on
their behalf after a very thorough brief was written.”67
3.48

Hon Ed Dermer sought to clarify with Mr Reynolds as to who had made the final
decision not to advertise:
“Hon ED DERMER: You mentioned earlier that you estimated the
cost of a normal advertising campaign as being between $15 000 and
$25 000, so you decided not to do that.
Mr Reynolds: I did not decide that. They decided that.
Hon ED DERMER: Was that Mr Loader again, or the councillors?
Mr Reynolds: No, the full council decided. That was discussed at
great length.
…
Hon ED DERMER: So it was their decision not to advertise?
Mr Reynolds: Correct.
Hon ED DERMER: Was there a recommendation from your
company for the council to not advertise?
Mr Reynolds: Given the cost involved in advertising and the result,
my personal belief is that the council would have achieved, and I still
believe that it did achieve, a great deal more through the headhunting
process than it would have achieved through advertising.”68

3.49

Former Mayor Bombak advised the Committee that:
“At the end of the day, it was resolved that we could go down the path
of headhunting. I do not know what there was to be gained by
advertising, particularly within the State. I had a fair idea of who was
around and who was available, and so did management recruiters.

67

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, p2.

68

Ibid, pp3-4.
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My concern was that we did not want another bureaucrat … . We
wanted someone who could deliver. That is about the size of it.”69
3.50

The Committee noted with interest the following evidence of Mr Reynolds in response
to questioning from Hon Ken Travers:
“Hon KEN TRAVERS: Did you find it difficult to get candidates
from Western Australia to come forward?
Mr Reynolds: Yes.
Hon KEN TRAVERS: Did they ever express a reason?
Mr Reynolds: Yes.
Hon KEN TRAVERS: Are you able to tell us?
Mr Reynolds: Yes. Quite frankly, a significant number of chief
executive officers in this State would not work for or with that council.
It is really simple. A significant number of candidates Australia-wide
would not work for that council, and they made that statement.”70

3.51

Cr Baker also expressed the view to the Committee that there would be limited
benefits in advertising for possible candidates in the local market:
“I do recall general discussions about the merits of headhunting as
opposed to putting an ad in The West Australian newspaper. We
wanted an applicant who was very good and if it meant going
interstate, so be it. From my perspective they did not need to know the
Local Government Act because they could pick it up in a space of
three or four weeks by studying it. There are similar provisions in
every Act in every State and Territory. That is my recollection. I do
recall that it was understood that the recruitment agency would
headhunt and they would headhunt, for example, CEOs of large
companies, corporations and what have you. I think that was the
intention; that we wanted to headhunt rather than advertise. We
wanted someone who was different and someone with a business
background … .”71

69

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p9.

70

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
(Private Session), October 3 2003, pp4-5.

71

Cr Chris Baker, City of Joondalup, Transcript of Evidence, October 3 2003, p13.
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THE “HEADHUNTING” PROCESS
3.52

On June 8 2001, Management Recruiters Australia provided the City of Joondalup
with a list of over 100 potential candidates from around Australia, who presently held
senior managerial positions within a variety of private and public sector
organisations.72

3.53

Mr Reynolds provided the following advice to the Committee as to how Management
Recruiters Australia conducted its “headhunting” process to identify suitable
candidates for the CEO position, and in particular Mr Smith:
“Mr Reynolds: The headhunting process is one of undertaking
research. It is a very common process in executive recruitment, and
one that we have been involved in for probably 15 years at a senior
executive level throughout Australia and overseas. The first thing is to
identify similar types of environments. Then you identify the people
within those environments and make approaches to those people to
see whether they have an interest in the job.
The CHAIRMAN: How did you first get in contact with Mr Smith?
Mr Reynolds: I think one of my staff initially made an approach to
him. I then made an approach to him. That was a result of
information that came out of our research department identifying him
as a candidate, along with many other people. There may have been
150 people identified by the initial research.”73

3.54

Then CEO of the City of Joondalup at the relevant time, Mr Lindsay Delahaunty, told
the Committee that:
“I became aware of the recruitment method when CEO colleagues
from other States rang me and advised that they had been
approached, and that they found the experience bizarre for the local
government industry.
…
With regard to the word “bizarre” - I apologise for the terminology I received at least three phone calls about that and I have had various
discussions with individuals since because in my role as national

72

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 30.

73

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, pp2-3.
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president [of Local Government Managers Australia] I have a fair bit
to do with other States. These people were rung on their mobile
phones by an anonymous person and asked whether they were
interested in a position that was vacant in Western Australia and
given a very brief description of it. They felt it was a very ad hoc way
of approach. They were also concerned how those individuals might
have got their contact details.”74
3.55

Mr Smith provided the Committee with the following details as to how he was
“headhunted” by Management Recruiters Australia:
“In June 2001, when I was employed as general manager of
Warringah Council, I received a telephone call from a person at
Management Recruiters Australia inquiring if I would be interested in
a position as CEO with one of the largest local government
authorities in Western Australia. I am not sure of the person’s name
at the time. It was not Warren Reynolds; it was one other of his staff. I
was not given the name and I was not provided with any details. I was
advised that they were at the time seeking out a number of people who
may be interested in applying or being considered for the position.
Management Recruiters did not advise me that the position was to be
advertised. In fact, I asked that question, and I was advised the
position was not going to be advertised. I found it difficult to
understand how you could be considered for a position without seeing
either an advertisement or documentation relating to it. That is how I
first became aware of it.”75

THE CEO SELECTION COMMITTEE’S INTERVIEWS WITH THE SHORT-LISTED
CANDIDATES
3.56

The Committee notes the following relevant sections of the “recruitment methodology
and practices” for short-listing candidates as set out in the March 2001 Recruitment
Proposal provided by Recruiters Australia Ltd to the City of Joondalup:
“Screening Applicants
All applicants for positions will be required to submit their
applications in writing. …
Upon receiving written applications, we will screen all applicants
with regard to their qualifications and attributes for the position for

74

Mr Lindsay Delahaunty, CEO, City of Stirling, Transcript of Evidence, October 27 2003, pp3 and 11.

75

Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, pp6-7.
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which they have applied. The screening will be conducted against
pre-determined selection criteria as specified in the Assignment
Specification.
In conducting the initial screening of applicants to determine those
who will be interviewed. The following technique will be utilised:
a.

Applicants who fail to meet the requirements stipulated in the
Assignment Specification will be informed that they have been
unsuccessful in their application.

b.

Those applicants who broadly meet the requirements
stipulated in the Assignment Specification will be considered
as “maybe” applicants, to be held for secondary
consideration.

c.

Those applicants who closely meet the requirements
stipulated in the Assignment Specification will be deemed
appropriate for initial Consultant Interviews. We will then
meet with you to confirm the medium list interviews.

Consultant Interviews
Based on the volume of interviews to be conducted, a standard
structured interviewing format that is based on behavioural
techniques has been formulated that will enable the Consultant to
gather vital information with regard to the applicant’s employment
history/work record, education and overall suitability.
The information gathered during the interview process will be
transposed onto a standard interview report which will highlight the
key areas relating to the overall total suitability for the position
concerned.
Based on the applicant’s answers and reactions to the Structured
Interview Questions, an Interview Report Summary will be completed
for each applicant.”76
3.57

Noting the above recruitment methodology and practices, the Committee also notes
with interest the following paragraph of the May 2001 Assignment Specification
prepared by Management Recruiters Australia for the City of Joondalup, under the
heading “The Candidate”:

76

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 9: Recruitment Proposal, Recruiters Australia Ltd, March 2001, pp9-10.
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“Qualifications:
It is likely the successful candidate will possess tertiary qualifications
in an appropriate business discipline, supported by extensive
experience at senior executive level, directing the business and
financial operations of a large and diverse organisation.”77
3.58

Following interviews with the most promising candidates conducted by Mr Reynolds
and Mr Loader, nine candidates were recommended to the CEO Selection Committee
from which short-listed candidates would be selected by the CEO Selection
Committee for interview by the Councillors themselves. Short summaries and a
generic curriculum vitae were prepared by Management Recruiters Australia for each
of the nine candidates. A copy of the document prepared by Management Recruiters
Australia in relation to Mr Denis Smith is attached to this report at Appendix 4. The
“Summary” of this document states:
“Denis is an outstanding Executive with an excellent education and
first class experience. He has a strong communication style and
demonstrates an excellent understanding of both Local Government
and commercial enterprise. Based on his personal style, his
experience and his education I have no hesitation in recommending
him for your consideration for the CEO’s position with Joondalup.”78

3.59

At a meeting on July 24 2001 the Council authorised the CEO Selection Committee to
conduct interviews for the position of CEO and for the travel costs of interstate
candidates attending the interviews to be met by the Council. At the same time, Mr
John Turkington, Director Resource Management was also appointed Acting CEO by
the Council from September 5 2001 until the commencement of duties of the yet-tobe-appointed CEO.79

3.60

Interviews for the position of CEO were conducted on August 11 2001. Six shortlisted candidates were invited to the interviews, although only five of the candidates
attended.80 Each short listed candidate was given an opportunity to make a 20 minute
presentation on themselves and what they could do for the City of Joondalup, and this
presentation was followed by the asking of a series of predetermined questions (which
had been provided to the candidates before the interview) by four Councillors.81
Every candidate was asked the same questions, based upon a questionnaire created

77

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 24: Assignment Specification, Management Recruiters Australia, May 2001, p9.

78

Denis Smith: Confidential Report, Management Recruiters Australia, July 2001, p8 (See Appendix 4).

79

Minutes of Meeting of Council, City of Joondalup, July 24 2001, pp114-115.

80

Ibid, August 14 2001, p107.

81

Minutes of Meeting of CEO Selection Committee, August 11 2001, p2.
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with the input of the Councillors. None of these questions related to qualifications
held by the candidates.82
3.61

The Committee considers that, given the above-stated contents of the Recruitment
Proposal, Assignment Specification, and Confidential Report on Mr Smith prepared
by Management Recruiters Australia, it may have been reasonable for the Council to
assume that the issue of the verification of the candidates’ qualifications and
experience had been addressed by Management Recruiters Australia at the shortlisting stage, particularly as Mr Smith had been described as having “an excellent
education and first class experience”.

3.62

The Committee also notes, however, the following disclaimer contained within the
“Terms and Conditions” section of Recruiters Australia Ltd’s Recruitment Proposal:
“When you conduct a final interview, you must satisfy yourself as to
the person’s suitability based on their employment history, relevant
qualifications, and fit with the job specification.”83

3.63

There was conflicting evidence provided to the Committee as to whether Councillors
who attended the interviews with the short-listed candidates were able to ask any
additional questions and, if so, what types of questions were asked.84

THE MATERIAL BEFORE THE CEO SELECTION COMMITTEE
3.64

The material before the CEO Selection Committee at the time of the interviews was
limited to the generic curriculum vitaes and candidate summaries as prepared by
Management Recruiters Australia.85 As Cr Baker told the Committee:
“My recollection is that Management Recruiters Australia prepared a
CV for each candidate. It was a Management Recruiters CV. I never
saw a CV prepared by Mr Smith himself at any stage during the
recruitment process. The CV that I saw was the CV that had been

82

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 46.

83

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 9: Recruitment Proposal, Recruiters Australia Ltd, March 2001, p15.

84

See, for instance, the evidence of: Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October
3 2003, p12; Mr John Hollywood, Deputy Mayor, City of Joondalup, Transcript of Evidence, October 3
2003, p8; Cr Chris Baker, City of Joondalup, Transcript of Evidence, October 3 2003, p12; Mr Denis
Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p7; and Submission No 41 from
Minter Ellison on behalf of the City of Joondalup, November 2003, p21.

85

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, p2.
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prepared by Recruiters Australia on its letterhead as part of its
package. I certainly saw nothing from the hands of Mr Smith at all.”86
3.65

Hon Dee Margetts pursued this issue further with Cr Walker:
“Hon DEE MARGETTS: You mentioned that the information in
your folders was edited. I have successfully placed a number of
employees over time. I get a real feel for the applicants in the way
they present their work and the way they express their reasons for
wanting to get the job etc. How much material in the folder had the
applicants written themselves? Was anything written and presented
entirely by the applicant in the information you were given?
Cr Walker: Not that I am aware of.
Hon DEE MARGETTS: I find that extraordinary. It is important to
read between the lines when interviewing people. It is important to
read the way they express things and talk about their background
experiences and why they are interested in the job.
…
Hon DEE MARGETTS: … I am getting to the point of the witness’s
inability to find out how that person expressed himself in writing,
considering the importance of how often a CEO in a large shire ends
up as the person who communicates with the rest of the world. Did
you ever get to judge how that person communicated in writing?
Cr Walker: Not that I am aware of.”87

3.66

Cr Walker stated that, in hindsight, she would have liked to have been provided with
more information about each of the candidates and the claims made in their generic
curriculum vitaes:
“One of the things I would have liked would have been for me to be
able to see the documents and things that were alluded to in the CV. I
would have liked to see the original CV rather than a generic one
made by the recruiters. I would have liked to be able to go back to
find out more about those people before I put any of them into such a
high-profile position. As I said in my submission, I do not understand
how the management recruiters or our human resources man could

86

Cr Chris Baker, City of Joondalup, Transcript of Evidence, October 3 2003, p15.

87

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, pp4-5.
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possibly have missed 30 years of controversy that surrounded this
person. I do not understand how it could have happened. When we
received the signed contract back to say that he had agreed, that it
had been sealed and the whole bit, at that point we were told that we
still had to keep it confidential until he started. In hindsight, if it had
been announced in August, or whenever it was, that Mr Smith would
be starting in October, we might have started getting the flood of
information that we got after he started, which was telling us of all
the controversy and all the rest of the stuff that was happening.”88
3.67

This issued was also raised with Mr Reynolds, who explained that it was very unusual
at the level of recruiting a CEO for an organisation that the selection panel would wish
to see anything written by the candidates:
“I have seen it happen but it is very rare that a written document is
presented by a chief executive for a role. Probably, on the odd
occasion, it might be a prospectus that someone wrote a part of or
something similar - some document that they have presented - but it is
very rare that I have seen a written document presented during the
interview process in relation to that. If they did, could you prove that
the document was written by them? Could it not be written by any
one of a number of people and have that person’s name on it? I could
write a report or have someone tidy it up in terms of communication,
and present it to you as a document that I wrote…. Anybody can do
that. So in the case of a written document that people present during
an interview process, very rarely have I seen that done. Perhaps the
communications industry is one area in which someone might look at
it. A copywriter in advertising is where someone might show
examples of their work when that is a major issue, but certainly not at
this level.”89

3.68

Cr O’Brien provided the following summary of the interview process and how each
interviewee was scored:
“… as the process developed there were a series of questions, as has
already been indicated - there were 14 in all. I have submitted a copy
of those questions in the documents I have submitted, and also my
notes of the answers to those. They were asked of each of the
candidates. There was a score sheet by which we appended points
from one to five in regard to each of those questions for each of the

88

Ibid, p6.

89

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, p9.
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candidates. As a result of those score sheet totals, my recollection of
it is that candidate A attracted 778 points, candidate B 788 points.
The A and B candidates were very close. Candidate C attracted 713
points. This is an aggregate by all of the panel. Candidate D attracted
624.5 points, and candidate E attracted 523.5 points. At the day of the
interviews there were six selected to come in for interviews. Of those,
one did not turn up at all, so we interviewed five on the day. Then at
the conclusion, each of those on the panel from the set questions
could ask any questions they wished. … That was the process that
occurred. It was a scoring system. Then there was a decision of the
council on the recommendation of the committee to instruct the
recruiting company to go back to those three and make an offer to
candidate A; if candidate A did not take up the offer, to go to
candidate B; if A and B did not take up the offer, to go to candidate C.
It just turned out that Denis Smith was candidate A, and candidate A
took up the contract, was contracted for a five-year contract and that
is the position we are in at the present time.”90
3.69

On August 14 2001, Management Recruiters Australia provided a report to the
Council on the discussions that Mr Reynolds had undertaken on Monday, August 13
2001, with each of the top three ranked candidates following the interviews conducted
by the CEO Selection Committee on Saturday, August 11 2001.91 Although Mr Smith
had been ranked second at the interview stage by the CEO Selection Committee,
based on Mr Reynolds’ discussions with the final three candidates on August 13 2001,
Mr Reynolds recommended Mr Smith to the Council as the “candidate of choice”.92

THE QUALIFICATIONS HELD BY MR DENIS SMITH
3.70

As indicated by the evidence referred to above, the combined generic curriculum vitae
and candidate summary report on Mr Smith prepared by Management Recruiters
Australia for the CEO Selection Committee was the only document before the Council
at the time that it decided to appoint Mr Smith as CEO that set out in detail Mr
Smith’s experience and ‘qualifications’. This document stated the following with
respect to Mr Smith’s academic qualifications:
“Formal Education
Tertiary

90

Cr Mike O’Brien, City of Joondalup, Transcript of Evidence, October 3 2003, p11.

91

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 50: Letter from Management Recruiters Australia to City of Joondalup, dated
August 14 2001.

92

Ibid, p2.
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University of Technology Sydney

Bachelor
of
(Management)

Business

NSW Institute of Technology

Post Graduate Diploma
Environmental & Pollution
Studies
Diploma in Town & Country
Planning

Royal Melbourne Institute of Technology Certificate of Qualification
of Town & Country Planner,
Ordinance No 4
NSW Institute of Technology

3.71

Land
&
Surveying”93

Engineering

The qualifications section of Mr Smith’s own curriculum vitae as supplied to
Management Recruiters Australia (a copy of which is attached to this report at
Appendix 4), and on which Management Recruiters Australia’s report to the CEO
Selection Committee was based, is slightly different to those provisions of
Management Recruiters Australia’s report set out above, and states:
“Qualifications
(a)

Accredited mediator
Australian Commercial Dispute Centre

(b)

Post-graduate qualification,
(Management)

Bachelor

of

Business

University of Technology, Sydney
(c)

Post-graduate Diploma Environmental and Pollution
Studies
Faculty of Science, NSW Institute of Technology

93

(d)

Diploma in Town and Country Planning

(e)

Certified Town and Country Planner

Denis Smith Report 2001, Management Recruiters Australia, July 2001, p3.
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in conjunction with the Royal Melbourne Institute of
Technology
Certificate of Qualification of Town and Country Planner,
Ordinance No 4 (NSW)
(f)

Land and Engineering Surveying
NSW Institute of Technology”94

3.72

The discrepancy between these two documents did not come to light until this year,
and only came to public attention due to a New South Wales court case. Throughout
2002, the New South Wales District Court conducted hearings in the case of Jones v
Sutton,95 a defamation action bought by one Councillor of the Warringah Council (the
Council at which Mr Smith had been General Manager immediately prior to his
employment at the City of Joondalup) against another Councillor of the same Council.
Mr Smith was subpoenaed to give evidence in this case, and he did so at a hearing in
Sydney on November 12 2002.

3.73

Whilst on the witness stand Mr Smith stated that he did not hold a degree.

3.74

In her judgment, New South Wales District Court Judge Gibson was critical of Mr
Smith’s inability on the witness stand to verify his claimed academic qualifications as
stated in the curriculum vitae that he had used to secure his position as General
Manager at Warringah Council. Her Honour stated:
“A series of attacks were made on the credit of Mr Smith.
Individually, these were minor matters, but in total they had some
significance. The plaintiff submitted I should totally disregard
Exhibit 11 which records that the University of Technology at Sydney
and the New South Wales Institute of Technology have no record of
any student or graduate with the General Manager’s name in any of
the courses leading to the qualifications listed in the 1993 job
application which document was tendered by the defendant. The
explanation that he might have participated in some kind of
continuing education course or other non-degree/non-diploma course
does not explain why he claimed in his curriculum vitae that he
obtained specific diplomas, certificates and degrees in specific years.

94

Mr Denis Smith, Condensed Curriculum Vitae - Denis Smith, June 18 2001, p2.

95

No. 4496 of 2001 (December 6 2002).
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This is not a simple mistake but an inability to record accurately his
entire claimed university career.”96
3.75

Mr Smith’s evidence in the New South Wales District Court attracted almost
instantaneous media attention in WA. In response to this media attention, Mr Smith
met with the Mayor and Manager Human Resources in November 2002. Former
Mayor Bombak advised the Committee that at this meeting he was presented with
copies of various documents that were identified by Mr Smith as his academic
qualifications:
“The CHAIRMAN: What documentation has been provided to you
by Mr Smith regarding his qualifications and experience since his
appointment to the position of CEO?
Mr Bombak: When this issue blew up he sat me down, he came into
my office and laid out all his qualifications on the table for me to
view.
…
Hon DEE MARGETTS: … what documents?
Mr Bombak: All his certificates and whatever he laid out. I do not
have an inventory of those. Quite a number were laid out in front of
me.
Hon ED DERMER: Any academic records?
Mr Bombak: Is that not what I am referring to?
Hon ED DERMER: An academic record is a statement from a
university showing a person has achieved a degree or a diploma.
Mr Bombak: I saw certificates and whatever - whatever was thrown
in front of me. I did not take an inventory of it, but certainly there
were old documents, old certificates.
Hon KEN TRAVERS: Did you check it against his CV?
Mr Bombak: No.”97

96

Ibid, per J C Gibson DCJ at para 191, p74.

97

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p10.
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In a subsequent memorandum to Mayor Bombak dated November 25 2002
(Appendix 4), which was later forwarded to all Councillors, Mr Smith set out the
academic qualifications and the documentation that he had shown the Mayor and the
Manager Human Resources to prove those qualifications.98 What is significant in this
memorandum as opposed to the two curriculum vitaes quoted above (and his 1993
curriculum vitae as submitted to the Warringah Council), is the absence of any claim
to have a degree or diplomas. However, despite this omission, there continues to be
references to “Post-graduate” qualifications. The memorandum sets out his
qualifications, and whether or not documentation verifying the qualification was
sighted by the Mayor, as follows:
“1.

Qualification in Land & Engineering Surveying, Sydney
Institute of Technology 1965-68. Qualification completed in
December 1968
Qualification Sighted

2.

Qualification as a Certified Town & Country Planner, Local
Government Examination Committee, NSW (in conjunction
with the RMIT). July 1971 - Examination Committee advised
that I had completed all necessary examinations to the
satisfaction of the Examination Committee. This was
completed over a three year period through RMIT. I was
then eligible to apply for certification as a Town & Country
Planner.
Qualification Sighted

3.

Local Government Town & Country Planning Examination
Committee granted an Interim Certificate of Qualification as
a Town & Country Planner, permitting me to practice as a
Certified Planner - 14 March 1972
Qualification Sighted

4.

Post-graduate qualification course, NSW Institute of
Technology, in Environmental and Pollution Studies - Faculty
of Science, 1973-74.
Qualification Sighted

98

44

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 2, Document No 85: Memorandum from Mr Denis Smith to Mayor John Bombak, dated November
25 2002.
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5.

Full Certificate of Qualification as a Town & Country
Planner, issued 30 November 1976, through the Local
Government Town & Country Planning Examination Board.
Qualification Sighted

6.

Certification as an approved Mediator from the Australian
Commercial Disputes Centre, March 1996.
Qualification Sighted

7.

Post-graduate qualification course in Business Management,
Centre of Management Studies, Executive Development Unit,
NSW University of Technology, 1990-92.
Details of attendance and other documentation submitted”99

3.77

As Mr Smith told the Committee:
“… the CEO position at Joondalup was never advertised. I was never
required to submit, and never have submitted, any formal application
for the position. In June 2001 Management Recruiters Australia
contacted me about a CEO position in Western Australia and asked
would I be interested. They would not even supply details of the
council, only that it was a large local government authority in
Western Australia. They asked whether I would be able to urgently
submit to them general details about my employment history. With my
wife’s assistance I set out a summary of my CV and I forwarded that
to Management Recruiters. That CV incorrectly referred to a
bachelor of business from the university of technology. It has been
suggested that I have endeavoured to blame my wife for this error you have only to read that in the media - when on my behalf the police
were informed during the course of the fraud investigation that my
wife typed the CV on my behalf. This information was provided not as
an excuse but as a fact - it was a real fact. I was asked the question
through the lawyers, who actually typed the document, and they were
advised. I take full responsibility that I was required to read and
ensure that the details of my CV were correct. I accept that if there
was any error or misunderstanding, it is my responsibility. I took
immediate steps in November of last year to rectify those situations

99

Ibid, pp1-2.
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position,

crystal

clear,

pertaining

to

3.78

The Committee has not viewed any documentation which verifies Mr Smith’s
academic qualifications.

3.79

The Committee questioned Mr Reynolds as to the discrepancy between the curriculum
vitae provided by Mr Smith to Management Recruiters Australia and the generic
curriculum vitae/candidate report that Management Recruiters Australia provided to
the CEO Selection Committee. Mr Reynolds provided the following responses:
“Hon KEN TRAVERS: …You provided a summary or your
standard format of the curriculum vitae …
Mr Reynolds: … On that particular case we typed those out. We
just retyped them word for word. Pretty close to word for word.
Hon KEN TRAVERS: Sorry. Word for word or close to it?
Mr Reynolds: They were close to it. I think there was one issue that
was slightly different.
Hon KEN TRAVERS: What was that issue?
Mr Reynolds: I think that might have been in how he described his
degree and how we saw it perhaps, in the initial typing.
Hon ED DERMER: Which degree is that?
Mr Reynolds: I think it was what he described as his business degree
- as being a Bachelor of Business.
Hon KEN TRAVERS: And he had a couple of words in front of it
which you Mr Reynolds: Well, we said post-graduate. Well, that was obviously
mistaken. It was typed out differently. However, the police
interpreted it in exactly the same way as we did as a matter of fact.
Hon KEN TRAVERS: But obviously his intent was to give the
impression that he had a Bachelor of Business degree.

100
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Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, pp4-5.
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Mr Reynolds: I do not think there can be any doubt about that.”101
3.80

Hon Dee Margetts attempted to elicit from Mr Smith an explanation as to the use of
the term “Post-graduate qualification”, used by Mr Smith in his November 2002
memorandum, in the following exchange during the inquiry’s hearings:
“Hon DEE MARGETTS: How can you have a postgraduate
qualification if you have no degrees?
Mr Smith: It is my understanding I applied to the institute of
technology to be admitted to undertake a postgraduate course in
business management. I had to use my qualifications as a town
planner, and what I had previously obtained through the faculty of
science for environmental and pollution studies. I made application at
the time. Also it was deemed that experience was relevant - my
experience at GHD, my experience with the Baulkham Hills council,
and also Campbelltown council was deemed relevant, and I was
permitted to undertake the course.
Hon DEE MARGETTS: What was the actual name of the course,
please?
Mr Smith: That is detailed on the memorandum.
Hon DEE MARGETTS: I would call a post-degree course a
postgraduate qualification, if I had graduated. If it were a diploma,
and I had not graduated, I would call it a diploma. Can you explain
how you call your qualification a postgraduate diploma, if you do not
have a degree?
Mr Smith: I think I just explained that, to the best of my ability. I am
not able to explain it any further. I have attempted to explain it to the
best of my ability.”102

3.81

The claimed academic qualifications of Mr Smith were regarded by at least one
Councillor (although not one of the Councillors involved in the meeting at which the
final decision to appoint Mr Smith was made) as a significant factor in his
appointment:
“Hon DEE MARGETTS: This is quite important. Given that you
were told that if you paid peanuts you would get monkeys, how

101

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, p8.

102

Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p9.
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influential was the argument that the best person would probably
have qualifications, such as a post-tertiary qualification in business
management or, as you said, an environmental or social policy
qualification? How much would a person having those qualifications
have influenced your decision to agree to up the ante that was offered
to a successful candidate?
Cr Walker: Personally, if I am looking to employ somebody and I
have five candidates in front of me and one says that he has a degree,
several diplomas and 25 years experience here there and everywhere,
the next says that he has three diplomas and several certificates and
25 years experience here, there and everywhere, the next says he does
not have any diplomas or degrees but has several certificates and 25
years experience here, there and everywhere, and the last two do not
have anything but a few years experience, I would be more likely to
choose the one who had the qualifications and the experience, or who
said that he had the qualifications and experience.”103
ISSUES RELATING TO MR SMITH’S CLAIMS AS TO EXPERIENCE
3.82

Late in the Committee’s deliberations in this inquiry, it was drawn to the Committee’s
attention that there may be some discrepancy in Mr Smith’s curriculum vitae, and
evidence to the Committee, with regards to Mr Smith’s claimed experience. If
proven, such a matter may be of some significance with respect to those City of
Joondalup Councillors who stated to the Committee that they placed reliance on Mr
Smith’s claimed experience over his alleged academic qualifications when they chose
to appoint him as CEO.

3.83

Mr Smith’s own curriculum vitae, as provided to Management Recruiters Australia,
states, inter alia, that Mr Smith held the position of “General Manager (Acting)”, as
well as Director of Planning, Environment and Development, at Coffs Harbour City
Council between January 1994 and January 1998.104

3.84

Management Recruiters Australia’s combined curriculum vitae and report on Mr
Smith to the City of Joondalup is clearly incorrect when it states:
“Prior to joining Warringah he was employed as Chief Executive
Officer and Acting Director of Environment, Planning and
Development for the Coffs Harbour City Council.”105

103

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, p12.

104

Curriculum Vitae (Condensed) of Mr Denis Smith, June 18 2001, p1.

105

See Appendix 4, Confidential Report on Denis Smith, Management Recruiters Australia, July 2001, p7.
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3.85

It is unclear whether this matter led to any confusion amongst the City of Joondalup
Councillors, as Mr Smith’s description of the position is correctly stated on an earlier
page of the same document.106

3.86

In evidence to the Committee, Mr Smith advised that:
“Between 1994 and 1998 I was at Coffs Harbour City Council. I held
the position of director of planning, environment and development
and also, by resolution of the council, I held the title of general
manager, acting. Those resolutions have also been provided to the
appropriate councillors at the City of Joondalup.”107

3.87

Mr Smith also advised the following in response to questioning from Hon Ken
Travers:
“Hon KEN TRAVERS: All right. You mentioned earlier in your
evidence that the general manager position was a decision of the
council at Coffs Harbour. Again, I am not sure about this. The
wording changes in various documents between chief executive
officer and general manager. I take it that they are one and the same
position. Was that a decision of the council?
Mr Smith: I indicated that there was a title called “general manager
acting”. That was by formal resolution of council. A copy of that
resolution has been provided to the council.
Hon KEN TRAVERS: To the City of Joondalup?
Mr Smith: That is correct.
Hon KEN TRAVERS: How long did you hold that position?
Mr Smith: That position was held for the whole time that I was there.
Hon KEN TRAVERS: Right. That has been provided to the council?
Mr Smith: That is correct.”108

3.88

Correspondence has since been received by the Committee from the former General
Manager of Coffs Harbour City Council at the relevant time which disputes the above
evidence regarding Mr Smith’s claim to the title of General Manager (Acting). Under

106

Ibid, p4.

107

Mr Denis Smith, CEO, City of Joondalup, Transcript of evidence, October 7 2003, p6.

108

Ibid, p12.
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separate cover, these allegations were also sent by the former General Manager to The
Sunday Times newspaper, and the allegations were published on Sunday, December 7,
2003.109 The Committee has sought clarification from the Coffs Harbour City Council
as to the matters raised, but as at the date of this report has yet to confirm the
allegations raised. The Committee therefore makes no comment on these allegations.
3.89

Late in the Committee’s deliberations a response to Committee’s inquiries as to Mr
Smith’s employment status was received from Coffs Harbour City Council, dated
December 11 2003, and is appended at Appendix 4.

INVESTIGATION BY THE PUBLIC SECTOR INVESTIGATIONS UNIT OF THE COMMERCIAL
CRIME DIVISION OF THE WESTERN AUSTRALIA POLICE SERVICE
3.90

During the first half of 2003 an investigation was conducted by a detective from the
Public Sector Investigations Unit of the Commercial Crime Division of the WA Police
Service into the specific issue of whether Mr Smith held the qualifications of Bachelor
of Business and a Post Graduate Diploma in Environmental and Pollution Studies
from the University of Technology in Sydney.110 The investigation was undertaken on
the basis of complaints that Mr Smith may have obtained his position at the City of
Joondalup by means of fraud.

3.91

Mr Smith declined to be interviewed by the detective.111
following in his evidence to the Committee:

Mr Smith noted the

“The police fraud squad, which is the appropriate authority to
investigate this matter, has seen all relevant information. Yes, it was
given the original documents. They were taken to the fraud squad.
The original documents were also certified by Blake Dawson Waldron
as lawyers, and the fraud squad had the ability to be able to vet any
documentation that it wished to see. All my original documentation
was given to the lawyers for the fraud squad to investigate, including
the memorandum that we referred to before. The very purpose of the
memorandum was to be transparent and candid about my
position.”112

109

”Former boss says Smith misled probe”, by Mr John Flint, The Sunday Times, December 7 2003, p4.

110

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 3, Document No 135: Letter from the Commissioner of Police to Cr Allison Walker, dated July 31
2003.

111

Ibid, p1.

112

Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p5.
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The investigation established the following facts:113
•

Mr Smith is the holder of a Post Graduate Diploma in Environmental
Pollution Studies.

•

Mr Smith is not the holder of a Bachelor of Business Degree.

•

Mr Smith completed a Management Skills Course in the Faculty of Business
of the University of Technology in 1989. This qualification was described on
his curriculum vitae (as provided to Management Recruiters Australia) as
“Post-graduate qualification, Bachelor of Business (Management)”.

•

Mr Smith alleged that he did not personally type his curriculum vitae, but that
his wife had typed it.

The investigation concluded that there had been “an apparent misrepresentation” by
Mr Smith, but that there was no evidence to suggest that Mr Smith had obtained a
benefit through fraudulent means. In that respect, the Commissioner of Police noted
that:
“1.

Formal educational qualifications were not essential criteria
for the position gained by Mr Smith, therefore those involved
in the recruitment and interviewing of Mr Smith did not view
formal educational qualifications as an essential determinant
for selection prior to interview.

2.

The lack of essentiality of the formal educational
qualifications is corroborated by the fact that neither the City
of Joondalup (during the interview process) nor its agent
(during the short-listing of candidates and their interviews in
New South Wales) asked Mr Smith about his qualifications,
their relevance to his performance in the position, sighted a
copy of them or verified their existence or authenticity.”114

3.94

The conclusion of the police was that Mr Smith could not, as a question of fact or law,
be said to have obtained his current position through his apparent misrepresentation if
the matter was never material to his gaining employment.115

113

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 3, Document No 135: Letter from the Commissioner of Police to Cr Allison Walker, dated July 31
2003, p1.
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STEPS TAKEN BY THE CITY OF JOONDALUP TO VERIFY MR SMITH’S EXPERIENCE AND
QUALIFICATIONS PRIOR TO HIS APPOINTMENT
3.95

When queried by the Committee as to what steps the City of Joondalup took to verify
Mr Smith’s qualifications, the City’s Manager Human Resources, Mr Loader,
responded as follows:
“Everybody is making a big deal about qualifications. At the time the
councillors, and particularly the committee, did not, never did,
discuss qualifications at a tertiary level. It was not discussed. There
was no emphasis placed on it for me or indeed Warren Reynolds to
check the qualifications. However, I do know that part of the brief and
the contract that we had with Management Recruiters - as far as I
was concerned that was their job. We paid them $20 000, not $30 000
as the paper says - $20 000 plus GST to check these qualifications
plus other things. So there was no talk about the city having to check
what the recruitment company had provided to us - none
whatsoever.”116

3.96

The Committee notes that the final page of the combined generic curriculum vitae and
candidate summary report on Mr Smith prepared by Management Recruiters Australia
for the CEO Selection Committee states as follows:
“Summary
Denis is an outstanding Executive with an excellent education and
first class experience. He has a strong communication style and
demonstrates an excellent understanding of both Local Government
and commercial enterprise. Based on his personal style, his
experience and his education I have no hesitation in recommending
him for your consideration for the CEO’s position with Joondalup.
References
The contents of this report have been compiled from verbal
information supplied during interview and in writing by the
candidate. In preparing this report and in subsequent reference
checks, we will endeavour to ensure the accuracy of this information
and will verify it where possible. However, it is important to note that
Denis Smith’s references have not been checked at this time, and
accordingly our recommendation is made without their benefit.

116
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Mr Mark Loader, Manager Human Resources, City of Joondalup, Transcript of Evidence, October 7
2003, p6.
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To preserve confidentiality, we request that you do not attempt to
contact any referees, past or present employers of the candidate
without the express permission of the candidate or Management
Recruiters Australia.”117
3.97

Mr Warren Reynolds of Management Recruiters Australia conducted reference checks
with Mr Smith’s three nominated referees August 16 and 17 2001.118 Mr Reynolds
advised the Committee that:
“… two candidates came out in the end of the exercise very close in
[the Council’s] judgment, and they chose to pursue Denis Smith. At
that point they asked us to do reference checks on that candidate,
which we did…. All three of those reference checks were quite
outstanding in their response, …. That is as simple as that. Those
reports were then presented back to Joondalup and they made their
final decisions and negotiated a salary directly with him.”119

3.98

Mr Reynolds provided the following evidence to the Committee when queried as to
whether any attempt was made to verify Mr Smith’s academic qualifications:
“It was for [the City of Joondalup] to decide what they wanted to
check on and what they did not want to check. At no stage were we
asked to check on his qualifications. We checked his references, as
requested and as stipulated in our contracts.”120

3.99

This issue was expanded upon further by Mr Reynolds in response to questions asked
by Hon Dee Margetts:
“Hon DEE MARGETTS: You stipulated in your contract that you
would not check on the qualifications?
Mr Reynolds: That we needed to be asked to check on particular
things, just like we needed to be asked if they wanted us to do
medicals. That is another issue. If you want medicals done, you have
to ask to have medicals done and we will do it. This was more
perhaps described as a joint venture between the human resource

117

Denis Smith Report 2001, Management Recruiters Australia, July 2001, p8.

118

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document Nos52-54: Reference Checks, Management Recruiters Australia, August 16 & 17 2001.

119

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, p3.
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Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, p3.
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All these issues were

Hon DEE MARGETTS: Yet you directed members of that committee
that they were not to make their own checks of the verification of
those documents?
Mr Reynolds: Correct, but they could have had the human resource
department do it and they could have asked us to do it. There was no
problem with that. That was not what they were told not to do. They
were told not to do reference checking and go out and breach that
person’s confidentiality, or any of the other candidates. They were
absolutely told not to do that.
…
Hon DEE MARGETTS: I am still very worried about this concept
that your contract did not provide you to do what many ordinary
people would consider to be part of your professional job; that is, to
verify any information provided to that council, especially if you are
providing the selection committee with only a summary of that. Can
you advise whether if the council had asked you to do that, you would
consider that outside your contract and advise them that they would
have to pay you more?
Mr Reynolds: No. If they had asked me to do it, and they felt it was
of relevance, I would have done it but I would have done it in the
appropriate way, which was to ask Denis to provide proof of his
documents or give us permission to go to the universities, which we
need to do.”121
3.100

Mr Reynolds went on to state that:
“Frankly, the tertiary qualifications of the candidate are somewhat
irrelevant in the process. That had been discussed earlier, in the
briefing session: that candidates’ qualifications from 20 years ago
are hardly relevant when one is looking at the past 10 years of their
experience.”122

121

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, pp10 and 14.

122

Ibid, p3.
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Cr Allison Walker provided the following evidence as to her understanding as to who,
if anyone, would undertake verification of any qualifications claimed by the
successful candidate:
“Hon ED DERMER: I want to make sure I understand correctly. Mr
Reynolds and the other officers from the recruiting agency told the
selection committee that they would check the validity of claims on
résumés about qualifications and experience. Is that correct?
Cr Walker: As far as I am aware, yes. It was a little piece printed on
the bottom of the very last page of each document. It said,
“Everything in here has not been checked. However, it will be
checked before the person is finally seated in the position.”
Hon ED DERMER: Did they ever explain what process they would
use to check?
Cr Walker: No, they did not. When I spoke to Mr Reynolds about that
after this controversy started to boil over, he said that it was not up to
them to do that; it was up to the human resources man at the council.
It became a pass-the-buck situation.
Hon ED DERMER: Is it correct that an undertaking to do that was
written on the document, but that he later denied it was his
responsibility?
Cr Walker: He said to me later, over the telephone, that it was the
responsibility of HR.
Hon ED DERMER: Did you remind him what was written on the
document?
Cr Walker: Yes, I did.
Hon ED DERMER: What did he say then?
Cr Walker: He said that they would never do that, and that our HR
department should have done it.
Hon ED DERMER: Notwithstanding the fact it was written on the
document.
Cr Walker: Notwithstanding that.
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Hon ED DERMER: Did Mr Reynolds or anyone else in the
recruiting agency ever report to either the selection committee or the
full council that they had done checks on Mr Smith?
Cr Walker: Not that I am aware.
Hon ED DERMER: Did you miss any meetings at which that might
have been discussed?
Cr Walker: I missed one meeting. I was ill.
Hon ED DERMER: Okay. To the best of your knowledge, they never
reported to confirm that they had completed the checks.
Cr Walker: To the best of my knowledge, no.
Hon ED DERMER: Did the HR officer in the council ever report
that he had completed any checks?
Cr Walker: Not that I am aware. He might have reported to the
mayor privately, but I am not aware that he reported to the
council.”123
3.102

Hon Dee Margetts raised the issue during a hearing with WALGA as to whether
WALGA would regard it as best practice that members of the CEO Selection
Committee were instructed by Management Recruiters Australia not to make
independent inquiries as to the veracity of a particular candidate’s claims:
“Hon DEE MARGETTS: … This morning we received evidence that
members of the selection panel were told they were forbidden from
making inquiries of their own to verify any aspects of the
applications. We also heard evidence that members of the selection
panel and the council were asked not to reveal the successful
applicant until after that applicant had started work for the council.
With regard to the verification, it may well be useful not to have
everyone going off in different directions. What is your best advice to
members of the panel who have been directed by an advisory body not
to seek further information, and who believe that that is an
inappropriate direction to have been given?
Ms Burges: First of all, I do not understand why they would be given
that direction because the selection and recruitment panel has been
asked to do job, and it has a responsibility to do that job. I do not

123
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Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, pp6-7.
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understand why it would be told it could not either have access to the
information or find out about that information. The advice I would
give that group is that that is not a best-practice process. If they have
any doubts about how to run a selection process, they should attend
our corporate governance module or training and development
course or they could contact our human resources unit so that they
could access the HR manual of best practice to better understand it. I
do not understand why they could not have access to that information.
Hon DEE MARGETTS: It might be a bit late in this case.”124
THE COUNCIL’S KNOWLEDGE OF UNFAVOURABLE MEDIA REPORTS CONCERNING MR
SMITH PRIOR TO HIS APPOINTMENT AS CEO
3.103

On September 22 2001, one month prior to Mr Smith’s commencement date as CEO
at the City of Joondalup, The West Australian newspaper published an article claiming
that Mr Smith had a “chequered history” in local governments in New South Wales.125

3.104

In response to the newspaper article, then Cr Carlos sent an email to all Councillors on
September 23 2001 stating, inter alia:
“Who was aware of these allegations and why was this information
withheld from Councillors?
Below are some extracts from NSW Parliament for your information
and deliberations. I discovered these extracts by searching the web
today. Why was Recruiters Australia paid $22,000 and they did not
find the same information and have it presented to Council."126

3.105

Cr O’Brien advised the Committee that he had undertaken some research into Mr
Smith’s background on September 22 2001 (immediately following the publication of
the above newspaper article):
“It may be pertinent to mention the Hansard of the New South Wales
upper House. On 30 November 2000, Ms Lee Rhiannon asked the
following question -

124

Ms Ricky Burges, CEO, WALGA, Transcript of Evidence, October 3 2003, p10.

125

Peta Rasdien, “New Joondalup chief is target of bribe claims”, The West Australian newspaper, Saturday,
September 22 2001, p40.

126

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vol 2, Document No 70: Email from Cr Don Carlos to Councillors, City of Joondalup, dated September
23 2001, p1.
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“I direct my question to the Minister for Mineral Resources,
representing the Minister for Local Government. Is the
Minister aware that despite Warringah Council’s financial
crisis, loss of planning powers and allegations of corruption,
Liberal Mayor Peter Moxham recently granted the General
Manager, Mr Denis Smith, a 5 per cent salary increase,
thereby taking his package to $205,682 per annum? In view
of the serious mismanagement of Warringah Council, will the
Minister send a clear signal to Warringah Council that it
should replace its general manager?”
It seems that a campaign was going on in New South Wales at that
stage. … I did this research on 22 September 2001, before any
matters of this sort came to us. It was at the time of the appointment,
and I was probably, as usual, chasing things up and doing a bit of
homework. I also researched the minutes of the Warringah council. It
was certainly a divided council. It was a nine-person council, with,
from my understanding, five members from the conservative elements
- probably the Liberal Party, two people with Labor Party
sympathies, one Greens member and one Independent. Consistently
when you read the minutes of that council, you can see that Denis
Smith must have had a heavy job to do with a council that was divided
into those sorts of factions. I do not know whether he has walked into
some semblance of similar things developing in Joondalup.”127
3.106

Mr Smith subsequently issued a detailed four-page public statement to address the
matters raised in The West Australian article. Mr Smith’s statement noted that the
article was based on allegations that had been made in the New South Wales
Parliament under the protection of parliamentary privilege. Mr Smith further noted
that:
“There has never been an investigation carried out by the [NSW]
Department of Local Government on me during my time in local
government that has been found to have any substance and the
Department has dismissed any allegations on me as being baseless or
unfounded.
If there were any evidence of wrongdoing, the
Department would be diligent in executing its duty and taking the
appropriate actions.”128

127

Cr Mike O’Brien, City of Joondalup, Transcript of Evidence, October 3 2003, p14.

128

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vol 2, Document No 73: Statement by Denis Smith, undated, p4.
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Some of the Councillors from the City of Joondalup provided the following responses
when asked about their recollection of any unfavourable NSW media reports
concerning Mr Smith prior to his appointment as CEO of the City of Joondalup:
“The CHAIRMAN: At any time during the selection process were
you aware of the significant number of New South Wales media
reports of a controversial nature concerning Mr Smith from the mid
1980s up until 2001?
Mr Hollywood: No. My first recollection of this was about a year
ago. I cannot recall any controversy up to his selection.
Cr Mackintosh: Same answer.
Cr Kenworthy: Same.
Mr Bombak: I had not heard anything….
…
Cr Baker: … I did not know who Mr Smith was. I did not know what
he looked like until I saw him in the interview room. ….
Mr Hollywood: About a month after we had appointed Mr Smith, I
received what I thought at the time was a scurrilous e-mail from
someone in Warringah giving me a list of things that had happened,
but I deleted that at the time because I thought it was not relevant. I
did receive something, but at the time I took no notice of it.”129

3.108

Mr Reynolds provided the following answer to the Chairman’s question on this issue:
“The CHAIRMAN: At any time during the selection process, were
you aware of the significant number of New South Wales media
reports of a controversial nature concerning Mr Smith’s activities
from the mid 1980s to 2001?
Mr Reynolds: No, I was not.”130

3.109

There is, however, some documentary evidence, although after the fact, that the CEO
Selection Committee may have been advised of some of the controversy surrounding
Mr Smith in NSW. An email purported to be from Cr Mackintosh to other City of

129

Cr Chris Baker, Cr Gerry Kenworthy, Cr Carol Mackintosh, Mr John Hollywood, Deputy Mayor, and Mr
John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p15.

130

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, p3.
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Joondalup Councillors dated September 23 2001, apparently in response to the article
that had appeared in The West Australian newspaper on the previous day, relevantly
reads:
“Do not hang a person before he is convicted.
…
If you all recall, Recruiters Australia did tell us that there had been
some unsubstantiated lies and innuendoes about Mr Smith, but he was
by far the very best candidate and an excellent CEO.
Mr Smith is our chosen candidate, and I have every faith he will do a
good job (or will try and live up to our expectations).
This whole article stinks of “sour grapes”, so let us not condemn the
man before he has even had a chance to show us what he is capable
of.”131
3.110

When the Committee provided Mr Reynolds with a copy of this email for his
response, he advised:
“I do not recall discussing any issues with the Council in relation to
unsubstantiated lies or innuendoes prior to Mr Smith’s appointment
but there was a discussion that took place post appointment in
relation to queries brought up by one Councillor in relation to
statements that had been made I believe in parliament in New South
Wales. I do not recall the date that these happened but I do feel that
they were certainly post his appointment to the role of CEO.”132

3.111

The Committee discussed with Mr Reynolds the various methods that may have been
adopted by Management Recruiters Australia that could have brought to light Mr
Smith’s controversial history in NSW:
“Mr Reynolds: We could perhaps have done a search of Hansard,
for instance. That is a possibility. I will pose a question to you: if
you found that there were some questions about a person’s
background but that he had never been charged for an act,
investigated by the police or found guilty of any act, would you allow
that to be a criteria in employment under equal opportunity?

131

Email, Cr Mackintosh, City of Joondalup, to other City of Joondalup Councillors, September 23 2001,
p1.

132

Letter to the Committee from Mr Warren Reynolds, Management Search Australasia, December 10 2003,
p1.
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Hon KEN TRAVERS: No, but if you noticed that you were dealing
with a divided council and found a bloke who had a history of having
councils become divided under his leadership, it might provide a
question mark about whether that was a good decision.
Mr Reynolds: One might, but would I break equal opportunity laws
to present unsubstantiated evidence to a guy? No, I would not.
Hon KEN TRAVERS: I am not asking you to do that. You indicated
that you thought there might have been some things that you could
have done. I am intrigued as to what they would be.
Mr Reynolds: That is probably the only thing you could do, but you
have to be very careful how you use that information. It is not
information that can be used willy-nilly. We have to be very careful.
If I lost a candidate his job in his current environment or took away
from him an opportunity to find employment with a new employer,
based on unsubstantiated information, that candidate would have
every right to sue me.
…
Hon DEE MARGETTS: If you were looking at a controversial
candidate, there is the ability to check Hansard to see how often a
person’s name is reflected in questions or comes up in speeches.
There is also the ability - very, very easily - to get someone to do a
media check of how that person has been reflected over time in the
media in a particular area. How professional is it from the point of
view of your researchers for you to go out and find someone - we are
not talking about somebody who has applied for the job and you have
asked them for details - but how professional is it from your
company’s point of view that you can go out and find someone and
ask them to be part of a selection process without doing those basic
and relatively cheap checks of getting a media search or Hansard
search?
Mr Reynolds: One has got to ask the relevance of that legally.
…
Hon DEE MARGETTS: …. How professional is it that you have
gone out, looked for people, but have not done the basics? If it is a
high-profile person, the basic check is about that person’s profile.
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Mr Reynolds: I do not think that doing certainly a check on
newspapers is relevant unless there was some particular case where
someone had been actually committed for fraud.”133
THE REMUNERATION PACKAGE FOR THE CEO POSITION
3.112

The matter of the selection and appointment of the CEO for the City of Joondalup was
referred from the CEO Selection Committee back to the Council for determination on
August 14 2001. Management Recruiters Australia prepared a report on the three
preferred candidates for the consideration of the Council.134 Upon considering the
report, the Council resolved that:
“1.

Council AUTHORISES Mr Warren Reynolds to undertake
further discussions with Candidates A, B and C in that order
of preference (as identified in the confidential report of Mr
Reynolds marked Appendix 1) with a view to finalising an
appointment to the position of Chief Executive Officer;

2.

remuneration package for the position be in the range of
$220,000 to $230,000.”135

3.113

As can be seen above, over the course of the selection process, the estimated total
value of the remuneration package under consideration by the CEO Selection
Committee and the Council for the CEO position appeared to increase over the course
of the selection process from initially approximately $180,000 (as recommended by
the Salaries and Allowances Tribunal review) to a final package which was agreed
upon by Council on August 14 2001 of between $220,000 to $230,000.

3.114

It should be noted, however, that the Committee received evidence from Mr
Delahaunty, former CEO of the City of Joondalup and current CEO of the City of
Stirling, that indicated that, based on Salaries and Allowances Tribunal and
independent market assessments, existing CEOs would generally be paid more than
the recommended base $180,000 remuneration package:
“Hon KEN TRAVERS: You make the comment that the Mercer
Cullen Egan Dell and the Salaries and Allowances Tribunal’s
comparison of your salary came out higher than your then salary.
What was your total remuneration package at the time?

133

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence
(Private Session), October 3 2003, pp6 and 10.

134

Minutes of Meeting of Council, City of Joondalup, August 14 2001, pp107-108.

135

Ibid, p108.

62

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

SIXTH REPORT

CHAPTER 3: The Appointment of the CEO of the City of Joondalup

Mr Delahaunty: It was in the vicinity of just under $200 000.
Hon KEN TRAVERS: Right. The advice we have received was that
the recommendation from the Salaries and Allowances Tribunal was
around $180 000.
Mr Delahaunty: I read that advice. The figure quoted in the salary
base was misunderstood by the council at the time. I think it was
queried and that Mr Brian Moore had to clarify that. He said that if
you appointed a new CEO, this is the salary package but, in actual
fact, it was an increased salary package if it was a renewal situation
and the CEO had at least three years experience in the role
previously. That document is available and I am more than happy to
make it available to the committee to read. Mr Moore sought the
opportunity to talk to the committee negotiating with me to clarify the
issue because it did upset him at the time. I arranged for him to come
to a meeting but Mr Bombak rang Mr Moore and said he did not need
him at the meeting.
Hon KEN TRAVERS: Apart from being a CEO in that organisation,
if a person is a CEO in an equivalent organisation, the salary would
be $200 000 or so rather than $180 000?
Mr Delahaunty: The remuneration package will vary from local
government to local government. When I mention Mercer Cullen
Egan Dell, it is a respected company based in Sydney. It is one of the
only companies in Australia that deals with exclusive surveys in local
governments. We continue to use them. They used to be known as a
company called OCR, and were commonly known. The funny part
about this is when the Salaries and Allowances Tribunal sought
information, Mercer Cullen Egan Dell is a firm that it uses regularly
for sizing in its area. A position description needs to give details of
the main points of a position. That can then be fed through a software
package to give a range, from an Australia-wide point of view, as to
the pegging of the remuneration package.”136
3.115

In May 2001, a draft advertisement prepared by Management Recruiters Australia for
consideration by the CEO Selection Committee referred to a flexible remuneration
package of between $170,000 and $210,000.137

136

Mr Lindsay Delahaunty, CEO, City of Stirling, Transcript of Evidence, October 27 2003, p8.

137

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 24: Management Recruiters Australia Assignment Specification, May 2001, p12.
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3.116

As stated above, a legal opinion received by the City from Clayton Utz confirmed
that, if the CEO position was advertised, the total value of all remuneration and
benefits had to be specified in the advertisement; the City could not get away with just
stating a possible salary range.138

3.117

Cr Walker provided the following evidence in relation to the Council’s decision to
increase the remuneration package that they were prepared to offer the candidates:
“Hon KEN TRAVERS: According to some of the submissions, the
selection panel, of which you were a member, originally set a salary
for the chief executive officer of just under $180 000.
Cr Walker: Correct.
Hon KEN TRAVERS: The final salary that was agreed to Cr Walker: It was considerably more than that, yes.
Hon KEN TRAVERS: At what point was the decision made, and how
was it made, to increase the salary from $180 000 to $225 000?
Cr Walker: From memory, we checked with Mercer Cullen Egan Dell
and some other organisations that handle those kinds of things. They
said that CEOs of the calibre we were looking for would expect to be
paid considerably more than what we were offering. The term was,
“If you pay peanuts, you will get monkeys”. We were encouraged that is a good word - to increase the amount we were offering. Some
candidates did come in at around that figure and under.”139

3.118

Mr Reynolds advised the Committee that the remuneration package for the CEO
position was not determined up front like the position selection criteria, but was only
negotiated at the end of the exercise once the quality of the various candidates had
been ascertained.140

3.119

Cr Kenworthy told the Committee that:
“… we found that we had looked at salary tribunals and things like
that and they came up somewhere around the $180 000 mark. When
we went to the market and realised what people were earning,

138

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, p15.

139

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, pp8-9.

140

Mr Warren Reynolds, Managing Director, Management Search Australasia, Transcript of Evidence,
October 3 2003, p2.

64

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

SIXTH REPORT

CHAPTER 3: The Appointment of the CEO of the City of Joondalup

especially on the east coast, we found we had to up the ante to stay in
the game.”141
3.120

Former Mayor Bombak told the Committee that he recalled that the total remuneration
package to be offered to the successful candidate had been “left open until the end”:
“… although we did get advice from the Salaries and Allowances
Tribunal. I think you will find that if you check the records that we
really had to go to the open market and pay over and above what the
Salaries and Allowances Tribunal recommended to secure the
candidate that we wanted. I think we left that open until the last
minute. In fact, right on the death knock, when it came down to the
two candidates, one was talking more money than the money that
Denis did receive. I think that is what took that person out of the
equation in the end.”142

3.121

The remuneration packages sought from the City of Joondalup by each of the final
three candidates, although varying in complexity, were of a similar total amount.143
Candidate A had sought a package of approximately $222,000. Mr Smith indicated
that he was seeking a negotiable package of approximately $225,000. The third
candidate sought to negotiate a package of between $220,000 and $225,000.

3.122

The City of Joondalup’s submission also notes that, had the former City of Joondalup
CEO, Mr Lindsay Delahaunty, been reappointed on the same terms as he was
immediately prior to the expiration of his contract he would have received a projected
total remuneration package of $222,199.144

THE CEO EMPLOYMENT CONTRACT
3.123

At its meeting of August 28 2001, the Council resolved as follows:
“MOVED Cr Rowlands, SECONDED Cr Kimber that:
1

Council APPOINTS Candidate A to the position of Chief
Executive Officer of the City of Joondalup on a 5 year
performance based contract on a commencing total annual
remuneration package of $225,000;

141

Cr Gerry Kenworthy, City of Joondalup, Transcript of Evidence, October 3 2003, p13.

142

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p9.

143

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Document
Vol 1, Document No 50: Memorandum from Management Recruiters Australia to the City of Joondalup,
August 14 2001, pp1-2.

144

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, p29.
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2

the Mayor, Deputy Mayor and Mr John Turkington, Director
Resource Management be authorised to finalise the contract
documentation;

3

Council APPROVES the payment of up to $20,000 towards
the cost of relocation expenses subject to a written agreement
requiring:
(a)

100% of the Council’s contribution to be repaid if
Candidate A does not complete 12 months of service;

(b)

50% of the Council’s contribution to be repaid if
Candidate A does not complete 24 months of service;

4

Council AGREES to provide a furnished apartment in
Joondalup for a period of 8 weeks at the City’s expense and a
further 8 weeks on the basis of the City contributing 50% and
Candidate A 50% of the rental costs;

5

the expenditure in items (3) and (4) be charged to Budget
Item CEO – Salaries.

The Motion was Put and CARRIED
It was requested that the votes of all members present be recorded:
In favour of the Motion: Mayor Bombak, Crs Hurst, Kenworthy,
Patterson, Rowlands, Hollywood, Baker and Kimber
Against the Motion: Crs Carlos, Nixon and Barnett”145
3.124

The Minutes of a meeting of Council which commenced on October 23 2001 and
continued on November 13 2001 note that the employment contract for the CEO
position (CEO Employment Contract) entered into between the City of Joondalup
and Mr Denis Smith was sealed under the Common Seal of the City of Joondalup on
August 29 2001.146

3.125

The above sets of minutes are the only public record of the drafting and execution of
the CEO’s Employment Contract. It is of concern that there is no public record of the
Council having considered any draft contract, or of the Council approving a final
contract. Furthermore, the resolution that “the Mayor, Deputy Mayor and Mr John
Turkington, Director Resource Management be authorised to finalise the contract

145

Minutes of Meeting of Council, City of Joondalup, August 28 2001, p52.

146

Ibid, October 23 2001 and November 13 2001, p15.
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documentation” is also ambiguous. Documentary evidence provided by the City of
Joondalup, as set out below, seems to indicate that by “finalise”, the Council may
have meant to simply execute the contract, which was in fact what happened the very
next day, on August 29 2001. Why, however, would a three member team be
appointed by the Council to merely execute a contract?
3.126

In a facsimile cover sheet message to Mr Smith on August 29 2001, the City’s
Manager Human Resources confirmed Mr Smith’s appointment by the Council as
CEO of the City of Joondalup. He also advised that a “signed and bound copy of the
contract” would be couriered to Mr Smith later that day.147

3.127

The CEO Employment Contract for Mr Smith itself (Appendix 4) states that the
Common Seal of the City of Joondalup was affixed “by authority of a resolution of
the Council” in the presence of Mayor John Bombak and Mr John Turkington, who
was at that date the Director Resource Management, on August 29 2001.148

3.128

In a letter to the Mayor of the City of Joondalup dated September 3 2001, Mr Smith
confirmed his acceptance of the CEO position and advised that he had executed the
CEO Employment Contract which had been received by him on that day. Mr Smith
further advised that he would be commencing in the position on October 22 2001, as
his current employer, the Warringah Council in New South Wales, had agreed on
August 31 2001 to terminate his employment contract with them.149

3.129

In an internal memorandum dated September 14 2001, the Manager Human Resources
advised the Councillors of the City of Joondalup of the following:
“Following the recent acceptance by [Mr Denis Smith] of the City’s
offer of employment the Mayor has given approval for the distribution
of the CEO’s contract to all Councillors.
Please find attached the signed contract. I would be grateful if you
maintain confidentiality as it is a sensitive issue at the moment.”150

The Involvement of the Council in Determining the Contents of the CEO Employment
Contract
3.130

The Committee took some time in its attempts to establish via the documentary and
oral evidence as to whether a final draft of the CEO Employment Contract was

147

Facsimile letter from Mr Mark Loader, Manager Human Resources, City of Joondalup, August 29 2001,
p1.

148

Agreement Between the City of Joondalup and Mr Denis Smith, August 29 2001, p12.

149

Letter from Mr Denis Smith to Mayor John Bombak, City of Joondalup, September 3 2001, p1.

150

Internal Memorandum, Mr Mark Loader, Manager Human Resources, City of Joondalup, to the Mayor
and Councillors, City of Joondalup, September 14 2001, p1.
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distributed amongst Councillors and approved by the Council prior to its execution.
The Committee found no public record in the Council’s minutes of meetings of such a
draft contract being distributed or approved.
3.131

The Committee received a significant amount of conflicting evidence on this subject,
from both Councillors and City of Joondalup officers.151

3.132

Documentation provided by the City of Joondalup indicates that at least some
Councillors and staff, and Management Recruiters Australia, had access to draft
copies of the CEO Employment Contract, and had proposed suggested amendments to
various versions of the draft contract as early as August 23 2001.152 As the City’s
Manager Human Resources, Mr Mark Loader, told the Committee:
“… the committee sought legal advice from Freehills at that time. The
original contract that I sent to Warren Reynolds was in fact the
previous CEO’s contract prepared by Kott Gunning, with a few minor
changes. That went to Freehills. It went to all the councillors. All the
councillors had a copy of that contract. At that time Mr Smith, sorry,
let me also say that they were invited to make comment to put in
changes that they felt were required to that contract. Some did. As I
recall, Councillor Kimber, the then Councillor Barnett and a few
others - I just cannot remember who - made changes. They were all
directed to Freehills for their consideration. After the contract was
signed, every councillor received a copy of the signed sealed
contract.”153

3.133

It is noted that Mr Smith signed a draft of his contract on the morning of the same day
as the evening Council meeting at which his appointment was actually approved by
the Council.154 All of this documentation, however, is far from clear as to the extent of
the circulation of each draft of the CEO Employment Contract, or even as to how
many drafts actually exist. There appeared to be a prevailing view amongst
Councillors that, apart from the amount of the remuneration package, the details of the

151

See, for instance: the evidence of Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October
3 2003, pp4-11; Cr Chris Baker, Cr Mike O’Brien, Cr Gerry Kenworthy, Cr Carol Mackintosh, Mr John
Hollywood, Deputy Mayor, and Mr John Bombak, former Mayor, City of Joondalup, Transcript of
Evidence, October 3 2003, pp14, 17-18; Mr John Bombak, former Mayor, City of Joondalup, Transcript
of Evidence, October 3 2003, p10; and Mr John Turkington, former Acting CEO, City of Joondalup,
Transcript of Evidence, October 27 2003, p4.

152

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vols 1 and 2, Document Nos 55-63.

153

Mr Mark Loader, Manager Human Resources, City of Joondalup, Transcript of Evidence, October 7
2003, p5.

154

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vol 1, Document No.59.
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contract were a matter for the City’s officers and lawyers to sort out.155 Such a view is
inconsistent with the obligations imposed upon Councillors by s5.36 of the Act, which
relevantly states:
“5.36. Local government employees
…
(2) A person is not to be employed in the position of CEO unless the
council 
…
(b) is satisfied with the provisions of the proposed employment
contract.”
3.134

The City of Joondalup submitted that the various drafts of the CEO Employment
Contract that predated the Council Meeting on August 28 2001 led to an inference that
the Council had approved a draft contract at that meeting and that the word “finalise”
should be interpreted as “execute”:
“The proposed contract of employment between the City and Mr
Smith had been finalised, subject of course to the formal resolution of
the Council, before the Council meeting on 28 August 2001. In that
context, the resolution of the Council that authorised the Mayor,
Deputy Mayor and Mr Turkington ‘to finalise the contract
documentation’ clearly relates to the execution of the contract, rather
than its drafting or obtaining agreement about particular terms.”156
A number of the Committee members were not satisfied with this explanation.

3.135

Although various drafts of the CEO Employment Contract have been provided to the
Committee which indicate that certain individual councillors and Mr Smith suggested
amendments to the contract (most notably to the performance review provisions),
there is no evidence to suggest that such proposed amendments were ever referred
back to the Council for approval. It is noted that even on the morning of August 28
2001, Mr Smith had signed a draft contract which contained “minor differences” from
the final contract.157

155

See, for instance: Cr Mike O’Brien, and Cr Gerry Kenworthy, Transcript of Evidence, October 3 2003,
p17.

156

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, p27.

157

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, p28.
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The Committee is not satisfied that there is sufficient documentary evidence, and
certainly there is no public record, to establish that the Council fulfilled its statutory
obligation of satisfying itself as to the terms of the final CEO Employment Contract
prior to the execution of the contract by Mr Smith and the City of Joondalup.

Signing and Affixing the Common Seal to the CEO Employment Contract
3.137

Although dated August 29 2001, the CEO Employment Contract was, according to
then Acting CEO Mr John Turkington, signed by Mr Turkington and affixed with the
common seal between September 5 2001 and September 14 2001. Mr Turkington
provided the following evidence to the Committee in a written submission:
“In my previous evidence (page 4) I stated that it was not until the
person had been appointed and the contract signed that I saw “the
contract” at all. I stand by that statement. In his evidence Mr
Douglas implies that, as I had been involved in preliminary drafts, I
was aware of the contents of the final document. In my evidence I
didn’t mention “draft” documents; I was focussed on “the contract”
which hit my desk when I was Acting CEO, the position I took over on
05/09/2001, after Lindsay Delahaunty had departed. The document
was signed by Smith and witnessed, and signed by Bombak. Neither
had dated it. This was unusual as normally the CEO signs before the
Mayor.
I was tired at the time and I said to myself ‘John, put it aside - this
needs a fresh set of eyes’. I came back to it the next day, absorbed it,
checked it, discussed it individually with Loader and then Bombak. A
day or two later I can’t recall, I re-read it, signed it, initialled each
page and because it wasn’t dated by either Smith or Bombak, I dated
it the date as shown at the top of the document, i.e. 29/08/2001. I then
had the CEO’s PA, Julie? (and I can’t recall her surname), get the
seal from the cabinet and I think it was her who sealed it. The seal
register was, in my recollection, for consistency dated
29/08/2001.”158

3.138

Mr Turkington advised the Committee that he had been anticipating the “sub group”
of himself, the Mayor and Deputy Mayor to meet, in accordance with the Council’s
resolution of August 28 2001, to meticulously examine the proposed CEO

158

Submission No 43 from Mr John B Turkington, former Acting CEO, City of Joondalup, December 10
2003, p10.
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Employment Contract, but this sub group never met.159 Mr Turkington notes that the
whole process seems to have been rushed without sufficient attention to detail:
“Had I seen “the contract” prior to all parties signing I’m sure that I
would have identified that important parts of the following clause
which was in the 28/08/2001 Council resolution “Council APPROVES the payment of up to $20,000 towards
the cost of relocation expenses subject to a written
agreement requiring:
(a)

100% of the Council’s contribution to be
repaid if Candidate A does not complete 12
months of service;

(b)

50% of the Council’s contribution to be
repaid if Candidate A does not complete 24
months of service;”

were omitted from the final contract which was signed. In my view
they should have been included in Clause 5.9.”160
3.139

It is noted by the Committee that the above Council resolution of August 28 2001,
although not appearing in the final CEO Employment Contract, does appear in a draft
of the contract prepared by Freehills and emailed to the City of Joondalup on 4:17pm
on August 28 2001, several hours prior to the Council meeting at which the resolution
was passed.161 Mr Smith did, however, provide a written undertaking to repay his
relocation expenses in the event of a failure to complete a minimum period of service
under the contract in accordance with the Council’s resolution of August 28 2001.
This written undertaking was provided by way of a facsimile apparently sent on the
morning prior to the Council meeting when the resolution was made (and prior to the
City’s receipt of the draft contract from Freehills with the resolution incorporated).162

3.140

In evidence to the Committee, Cr Caiacob of the City of Joondalup noted:
“The council appointed the CEO on 28 August 2001 and the common
seal was affixed on 29 August. Correspondence with the city shows
that, on 3 September 2001, the applicant received the documents on

159

Ibid, pp3 and 16.

160

Ibid, p15.

161

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vol 1, Document No 58, p8 of the draft contract (Clause 5.8 (b) and (c)).

162

Submission No 41 from Minter Ellison on behalf of the City of Joondalup, November 2003, Documents
Vol 1, Document No 59, p1.
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that day and executed the same and returned them. This was some six
days after the seal was applied. Even though there is no regulation
indicating when the common seal should be affixed, I maintain that,
for good governance and in the best interests of the city, the seal
should have been affixed after the successful applicant had signed the
employment contract. The Committee may see fit to regulate this area
of local government.”163
3.141

The Committee raised the issue of procedures for affixing the common seal at the City
of Joondalup with former Mayor Bombak:
“Hon KEN TRAVERS: What was the common practice when the
seal was normally affixed by the council? Was it normally the
common practice? I assume this is not the only document you have
affixed the common seal to.
Mr Bombak: I have never affixed the common seal.
Hon KEN TRAVERS: This would have been the only document that
you signed as the mayor affixing the common seal?
Mr Bombak: I never affixed the common seal. The common seal was
always executed by the staff. My signature would go on and then the
staff would stamp the thing later.
Hon ED DERMER: Did you normally see them stamp it?
Mr Bombak: No, never. I have never seen a stamped document.
Hon ED DERMER: You have never seen the actual physical
document?
Mr Bombak: The practice was that the CEO would sign and I would
sign. I never had seals in my office.
Hon KEN TRAVERS: So, normally when the seal was affixed the
CEO and yourself would sign any documents?
Mr Bombak: The CEO always signs first and I sign second. That is
the process throughout the City of Joondalup.

163
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Cr Michael Caiacob, City of Joondalup, Transcript of Evidence, October 7 2003, p2.
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Hon KEN TRAVERS: That is the normal process; the CEO would
sign it, you would sign it and then the common seal would be affixed,
but never in your presence?
Mr Bombak: Yes, on all the documents.”164
3.142

On the specific issue of when the common seal was affixed on the CEO Employment
Contract, former Mayor Bombak stated:
“… I smell a conspiracy here. A council resolution was brought down
on the 28th and documents were executed on the 29th when people
were in Sydney.”165

3.143

The Committee agrees that it does seem unusual to suggest that the common seal of
the City of Joondalup was affixed to the CEO Employment Contract on August 29
2001; prior to Mr Smith signing it. Mr Turkington told the Committee that it would
have been contrary to “normal and appropriate practice” to affix the common seal to
the contract on August 29 2001, prior to it having been signed by Mr Smith.166
Furthermore, the CEO at the time, Mr Delahaunty, would normally have been the
person to co-sign with the Mayor any contract entered into by the City of Joondalup,
particularly as the CEO had custody of the common seal. Accordingly, most of the
Committee prefers Mr Turkington’s detailed version of events.

3.144

Based on the evidence received by the Committee, there appears to be some confusion
as to the correct procedure for the signing of official documents and the use of the
Council’s common seal. This Committee is of the view that this is an issue that needs
to be reviewed by the Department and WALGA.

Recommendation 1: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association undertake a review of the procedures adopted by local
governments in executing official documents and applying their common seal, with a
view to establishing clear best practice guidelines.
3.145

It seems to the Committee that best practice in relation to the employment of a CEO
by a local government in compliance with the Act would entail the circulation of a
draft contract of employment to all Councillors and the formal approval and adoption
of the contract by the Council at a formal meeting, with the minutes of that meeting
providing a public record of the Council’s approval of the provisions of the draft

164

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, November 17 2003, p10.

165

Ibid, p11.

166

Submission No 43 from Mr John B Turkington, former Acting CEO, City of Joondalup, December 10
2003, pp12-13.
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contract. Furthermore, such approval should be accompanied by a clear resolution of
the Council that the Mayor, or some other person, is authorised to execute the
approved contract on behalf of the Council.
3.146

The appointment by the City of South Perth Council of a CEO in January 2003
demonstrates an appropriate way that a Council could proceed with such an
appointment in order to comply with the provisions of s 5.36 of the Act. The City of
South Perth Council Minutes of January 20 2003 note the following:
“SPECIAL MEETING OF COUNCIL
Minutes of the Special Meeting of the City of South Perth Council
for the Purpose of Appointment of the Chief Executive Officer
Held in the Council Chamber Monday 20 January 2003
commencing at 5.30pm
…
4. BUSINESS OF THE MEETING:
4.0 Appointment of the Chief Executive Officer
To consider the recommendation from the ‘CEO Selection Panel’ and
contractual documentation in relation to the position.
Note: Confidential documentation was circulated prior to the
meeting.
COUNCIL DECISION - MEETING CLOSED TO PUBLIC
Moved Cr Smith, Sec Cr Ozsdolay
That the meeting be closed to members of the public in accordance
with Section 5.23(2) of the Local Government Act in order to discuss
Confidential staff matters that are personal to the people concerned.
CARRIED (12/0)
…
COUNCIL DECISION - ITEM 4
The Mayor put the Amended Motion
That....
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(a) Mr Stephen Goode be appointed to the position of Chief Executive
Officer of the City of South Perth, for a period of five (5) years,
effective from a date to be agreed between the Mayor and Mr Goode;
(b) Council ratify the contents of the Confidential documentation
including Contract and Performance Criteria dated 17 January 2003
as circulated;
(c) the Mayor, on behalf of the City, be authorised to sign the contract
incorporating the Performance Criteria approved by Council in
resolution part (b) above and any other relevant documentation
necessary to give effect to resolution part (a) above; and
(d) subject to proof of a satisfactory medical.
CARRIED UNANIMOUSLY (12/0)”167
Key Features of the CEO Employment Contract
3.147

Clause 2.1 of the CEO Employment Contract establishes a five-year term for the
contract, commencing on November 1 2001 and expiring on October 31 2006. Clause
2.2 provides the parties with the ability to extend the term of the contract by
agreement.

3.148

Clause 3.1 of the CEO Employment Contract establishes the following duties of the
CEO:
“The CEO must:

3.149

(a)

exercise such powers and carry out such duties and functions
as are set out in the Position Description; and

(b)

exercise such powers and carry out such duties and functions
as are imposed in the Act, such other Acts, regulations or in
any other law with respect to the Position.”

Clauses 4.2 and 4.3 of the CEO Employment Contract relate to annual performance
reviews, and are set out as follows:
“4.2

Performance Reviews

The CEO’s performance under this Agreement will be reviewed
annually during the Term by a committee comprising the Mayor, and

167

Minutes of Meeting of Council, City of South Perth, January 20 2003, pp1-5.
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two other Councillors, one of whom shall be nominated by the CEO
and agreed upon by the Mayor and the CEO. The identity of the two
Councillors may vary from year to year.
4.3

Procedure

A performance review conducted under this clause 4 be in
accordance with the following procedure:

76

(a)

No later than 1st November each year, the Mayor shall give
the CEO a notice in writing initiating the review process;

(b)

Not later than 7 days later the Mayor and the CEO shall
agree on the third member of the Committee;

(c)

Not later than 14 days later the CEO will prepare and present
to the Mayor a report assessing the CEO’s own performance
measured against the Performance Indicators;

(d)

after presentation of his report the CEO will be available for
interview by the Committee;

(e)

within 28 days the Committee shall prepare a report, in
consultation with the CEO, to be signed by both the Mayor
and the CEO, such report to include:
(i)

any findings about the CEO’s performance during the
period the subject of the performance review;

(ii)

any proposal by the Committee to vary the
Performance Criteria as a consequence of the
performance review and any comments by the CEO
on any such proposal;

(iii)

any directions or recommendation made to the CEO
in relation to future performance by the CEO of the
CEO’s obligations under this document;

(iv)

details of the extent, if any, to which the CEO
disagrees with any statement in the report; and

(v)

if the Committee finds that the performance of the
CEO was unsatisfactory in relation to achieving the
Performance Indicators, the Committee may set out
time limits in which those Performance Indicators are
to be achieved.
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(f)

Should the CEO not agree with the findings he may activate
clause 11 Dispute Resolution.”

3.150

The Committee notes with concern that clauses 4.2 and 4.3 of the CEO Employment
Contract effectively mean that the CEO has the final say over the appointment of two
of the three members of the committee that reviews the CEO’s performance.

3.151

Clauses 5.1 to 5.9 of the CEO Employment Contract set out the CEO’s remuneration
package and additional benefits. Subject to annual performance and remuneration
reviews and associated incremental increases in the package, the CEO’s remuneration
package is equivalent to a value of $225,000 per annum, broken down as follows:
•

Cash salary

$193,518 per annum

•

Motor Vehicle

$16,000 per annum

•

Employer Superannuation contribution

$15,482 per annum

3.152

Additional benefits include a home telephone/answering/fax machine and mobile
phone for business and private use, computer equipment to enable the CEO to work at
home, and expenses for maintaining professional qualifications and membership of
professional bodies and for undertaking study tours. The City of Joondalup also
undertakes to pay any fringe benefits tax liability incurred under the CEO
Employment Contract.

3.153

Clause 6 of the CEO Employment Contract deals with the annual review and increase
of the CEO’s remuneration package. The review is to be carried out according to
clause 6(b) as follows:
“(1)

the review will be carried out as soon as practicable after the
performance review referred to in clause 4;

(2)

the information source for the remuneration review is the
market salary survey published by Mercer Cullen Egan Dell
Management Consultants;

(3)

the total remuneration package shall be varied in accordance
with the percentage increase movement in total remuneration
shown by the senior management survey of Mercer Cullen
Egan Dell;

(4)

if at any time during the Term an appropriate remuneration
survey is no longer provided by Mercer Cullen Egan Dell
then the City shall use such other information or survey as is
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provided by such other management consultants as the City
may reasonably appoint; and
(5)

the CEO shall not receive any increase in salary as a result of
a review under this clause, if the Committee established
under clause 4.2 has found that the CEO’s performance was
unsatisfactory provided that if any defects in the performance
of the CEO are rectified within the time period specified by
the City in the Report then the City shall pay the CEO the
reviewed salary from a date approved by the Council or the
date of the expiration of the time period specified in the
Report whichever occurs first.”

3.154

Legal advice received by the Department on the CEO Employment Contract indicates
that clauses 4 and 6 of the contract are confusing and unclear with respect to who or
what is to have the final approval of any increase in the CEO’s remuneration package
following a performance and remuneration review.168 Clause 4.3(e) contains a
reference to the performance review committee preparing a report on the CEO’s
performance, but no suggestion is made as to who shall receive and consider such a
report. However, clause 6(b)(5) refers to the “City” specifying time periods in the
performance review report in which the CEO is to rectify any defects in his
performance before being granted any increase in his remuneration package.

3.155

The Committee notes that, based on the legal advice to the Department, there is an
argument that, in the absence of any apparent contrary provisions in clauses 4 and 6 of
the CEO Employment Contract, there may be a role for the Council to consider, vary,
and approve the performance review report of the committee appointed under clause
4.2 of the CEO Employment Contract before the remuneration review commences.
Certainly, it would appear that the Council has interpreted the CEO Employment
Contract as providing for an automatic salary increase for the CEO on the
recommendation of the performance review committee.

3.156

The Committee also notes with interest that the legal advice to the Department
suggested that the perceived problems with clauses 4 and 6 of the CEO Employment
Contract could be addressed by way of either the institution of an inquiry under s 8.3
of the Act, or a letter from the Director General to the City of Joondalup expressing
her concern that the provisions of the contract “do not appear to properly accord with
and reflect” the provisions of the Act.169

168

Crown Solicitor’s Office legal opinion to the Department for Local Government and Regional
Development, November 25 2002, pp2-3.

169

Ibid, p4.
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City of Joondalup CEO Performance Review (December 2002)
3.157

In accordance with his contract of employment, Mr Denis Smith’s performance as the
CEO of the City of Joondalup is subject to an annual review. The first such
performance review took place on November 25 2002, and was conduct by the Mayor,
Mr John Bombak, the Deputy Mayor, Ms Judi Hurst, and Cr Peter Rowlands. In a
memorandum to all Councillors advising them of the outcome of this meeting, Mayor
Bombak stated:
“The members congratulated Mr Smith on his ability to confront
issues and provide positive solutions, as well as being complimented
on his communication skills and the way in which he briefed elected
members of Council prior to attending meetings. Mr Smith also
displayed a good understanding of the way the Administration was
being run, and encouraged multiskilling of staff throughout the
organisation.
There were no proposals by the review members to vary the
performance criteria as a consequence of the performance review. At
no stage were there any adverse findings found. The feedback was
positive, informative and complimentary.
There were no directions or recommendations made to the CEO in
relation to future performance. The committee did not find any
performance deficiencies and was satisfied that the CEO achieved the
Performance indicators set in his contract.”170

3.158

In February 2003, a report of the CEO to all Councillors advised that, following the
result of the CEO’s performance review in November 2002, the CEO’s new total
remuneration package applicable from November 1 2002 would be $236,920, which
comprises a superannuation levy and a $16,000 motor vehicle allowance.171

The City of Joondalup Council’s Continuing Support for Mr Smith as CEO
3.159

At a Council Meeting on October 9 2001, the Council passed the following motion in
response to the continuing media reports concerning various allegations made against
Mr Smith in the New South Wales Parliament (11 votes to 3):

170

Internal Memorandum to all Councillors, City of Joondalup, from Mr John Bombak JP, Mayor, City of
Joondalup, dated December 5 2002, p1.

171

Internal CEO Report on CEO Annual Performance Review, City of Joondalup, February 18 2003, p1.
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“… that the elected members of the City of Joondalup reaffirm their
decision to appoint Mr Denis Smith as the new Chief Executive
Officer of the City of Joondalup.”172
3.160

At a Council Meeting on December 17 2002, the following confidence motion was
passed by the Council:
“MOVED Cr Nixon, SECONDED Cr Baker that the elected
Council of the City of Joondalup hereby declare their strong
support for and full confidence in Mr Denis Smith and his
dedicated attitude, work ethic and values to the City of Joondalup.
Discussion ensued.
…
The Motion was Put and CARRIED (12/1)
In favour of the Motion: Mayor Bombak, Crs Baker, Barnett, Hurst,
Kadak, Kenworthy, Kimber, Mackintosh, Nixon, O’Brien, Rowlands,
Walker. Against the Motion: Cr Carlos.”173

3.161

At a Council Meeting on February 18 2003, the following confidence motion was
passed by the Council (with the three parts of the motion being voted on separately):
“That:
1

Cr Carlos be and is hereby formally censured for his ongoing
and repeated attacks on our CEO, current and former
Council staff and the Mayor, and for his ongoing attempts to
bring the City of Joondalup into disrepute;

[In favour: Mayor Bombak, Crs Baker, Hurst, Kenworthy, Kimber,
Mackintosh, Rowlands. Against: Crs Barnett, Carlos, Hollywood,
Kadak, O’Brien, Patterson, Walker.]
2

the Councillors of the City of Joondalup hereby again
reaffirm their full confidence in our City's CEO and
congratulate him on his many achievements including but not
limited to:

172

Minutes of Meeting of Council, City of Joondalup, dated October 9 2001, p12.

173

Ibid, dated December 17 2002, p248.
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(a)

that the City of Joondalup is one of the lowest taxing
local government bodies in Western Australia;

(b)

for the restructuring of the City's administration
resulting in substantial savings to our ratepayers;

(c)

his thoroughly professional administration of our
City;

[In favour: Mayor Bombak, Crs Baker, Barnett, Hollywood, Hurst,
Kadak, Kenworthy, Kimber, Mackintosh, O’Brien, Patterson,
Rowlands, Walker. Against: Cr Carlos.]
3

the Council AUTHORISES the CEO to seek and obtain legal
advice from Blake Dawson Waldron, Solicitors or another
recognised legal firm, in relation to the allegations made by
Cr Don Carlos in his Notice of Motion submitted to Council
on 18 February 2003, and other media articles concerning
the CEO published in the West Australian newspaper and the
Community News given the significant damage being caused
to the image and reputation of the City and its senior officers.
That Council places an upper limit of expenditure not
exceeding $5,000.

[In favour: Mayor Bombak, Crs Baker, Hurst, Kenworthy, Kimber,
Mackintosh, Rowlands. Against: Crs Barnett, Carlos, Hollywood,
Kadak, O’Brien, Patterson, Walker.]
Was Put and
3.162

CARRIED”174

Following the receipt of detailed legal advice from Minter Ellison, solicitors, the
Council made the following resolution at a Council Meeting on June 24 2003:
“MOVED Cr Brewer SECONDED Cr Kimber that Council:

174

1

NOTES AND ACCEPTS the advice and recommendations of
Minter Ellison contained in its report dated 24 June 2003 in
response to the resolutions of Council on 27 May and 17 June
2003;

2

NOTES AND ACCEPTS, in particular, the advice from
Minter Ellison in relation to:

Ibid, dated February 18 2003, p171.
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(a)

the nature and effect of legal professional privilege,
its relevant for the City in this context, and the
consequent need for confidentiality;

(b)

the nature of the claims made concerning the
selection and appointment of the Chief Executive
Officer (“CEO”);

(c)

the extent to which these matters were relied on by
the Council in the selection and appointment process;

(d)

the limitations of any non-judicial inquiry or
investigation and the fact that only a Court, with
powers to compel the production of evidence and to
test the credibility of evidence by taking evidence on
oath or affirmation, and through cross-examination,
would be able to make definitive findings of fact
about these matters;

(e)

the potential legal significance and effect of these
matters on the interests of the City, having regard to
precedent;

(f)

the costs, financial and otherwise, to the City of
pursuing or defending legal proceedings in respect of
these matters, the length of time that legal
proceedings may take, and the alternative priorities
for the City’s use of its resources for the good
governance of the City; and

(g)

the conclusion that the Council would be acting
lawfully and properly in deciding not to question or
pursue any further, issues relating to the selection
and appointment of the CEO, including his
qualifications;

DETERMINES that it is in the interests of the City, including
the good governance of the City, that:
(a)

82
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issues relating to the selection and appointment of the
CEO, including his academic qualifications, should
not be questioned or pursued any further;
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(b)

the Mayor and individual Councillors should make
no further public statements in relation to these
issues;

(c)

the Mayor and the CEO each act in a way that allows
them to carry out, and facilitates them in carrying
out, individually and jointly, their functions in the
best interests of the City;

(d)

a copy of these resolutions be provided to the
Department of Local Government and Regional
Development; and

(e)

Minter Ellison with City officers, provide an oral
briefing to senior officers of the Department of Local
Government and Regional Development – to the
extent that this can be done without affecting the
City’s legal professional privilege;

4

REITERATES its previously expressed strong support for and
full confidence in Mr Denis Smith as the City’s CEO (see
resolutions of 17 December 2002 and 18 February 2003);

5

AGREES that, in the interests of the City and to ensure that
the City’s legal professional privilege that applies to it is
retained, Minter Ellison’s report of 24 June 2003 is to remain
confidential and must not be disclosed except in the form of
the confidential oral briefing to the Department of Local
Government and Regional Development referred to in
paragraph 3(e).

The Motion was Put and

CARRIED (12/3)

In favour of the Motion: Crs Mackintosh, Caiacob, Gollant,
Kenworthy, O’Brien, Rowlands, Walker, Nixon, Brewer, Baker,
Kimber and Prospero Against the Motion: Mayor Carlos, Crs Hart
and Hollywood.”175
3.163

The Council reaffirmed the above terms of its resolution of June 24 2003 in a
subsequent resolution carried at a Council Meeting on September 9 2003.176

175

Ibid, dated June 17 and June 24 2003, pp50-52.

176

Ibid, dated September 9 2003, pp79-80.
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The Committee notes that the above resolutions, in combination with the 2002
performance review, may have significantly muddied the waters and restricted the
options available to the Council in the future with respect to Mr Smith’s employment
and any related legal proceedings.

PAYMENT OF MR SMITH’S LEGAL COSTS ASSOCIATED WITH THIS MATTER
3.165

The Minister has expressed concern to the Committee in relation to the Council’s
decision to approve the payment of Mr Smith’s legal costs in relation to this matter,
particularly as many of the issues for which legal advice was sought relate to events
occurring prior to Mr Smith’s appointment. The following evidence was received by
the Committee from the Minister and the Department at a hearing on October 2 2003:
“Hon KEN TRAVERS: … I refer to the transparency of the terms
and conditions of the contract of employment. Does the Local
Government Act authorise legal costs to be paid on behalf of a CEO
for matters that effectively go to actions that occurred prior to the
CEO’s appointment? Would that payment be considered an ex gratia
payment by way of an additional payment under the terms, conditions
and contract of employment? What is the department’s view about
paying a CEO’s legal costs for actions that occurred prior to his
appointment as a CEO?
Hon Tom Stephens: … on the face of it, I believe it was unwise for
the council to decide to resource a CEO with legal advice under
circumstances in which, potentially, the CEO could have been at odds
with the council itself. The council paid the CEO’s legal fees and, at
the same time, it had to resource itself for potential litigation between
the council and its CEO at one point.
Having said that it is unwise, my advice is that it is not illegal. In
those circumstances, it is simply another part of the problem at the
council and not something on which I can, on advice, act. The
department may be able to respond to the wider question.
Ms Gwilliam: It is a council decision. If the council makes the
decision, it is able to.
Hon KEN TRAVERS: I am intrigued. It strikes me that there are
circumstances in which councils are able to pay for advice for
councillors and employees. What would be the provision under which
that occurs? Is it effectively an ex gratia payment as it relates to an
activity that occurred prior to the appointment of the CEO?

84
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Mr Fowler: The Act is very general in this area. The powers of
council are to provide whatever it feels is appropriate for the good
government of the district. That is really the starting point. The Local
Government Act explains that. It is very much up to the council to
decide the scenarios for which it believes it should make payments of
that sort in the best interest of its community. Rightly or wrongly, that
is a matter left to the local government.
Hon KEN TRAVERS: Are you aware of any other examples in which
payments have been made, effectively for events that occurred prior to
appointment?
Ms Gwilliam: Yes, we are aware of one other case in which a
situation like that has occurred.
Hon KEN TRAVERS: Are you able to give us the details?
Mr Cole: A number of years back, the Shire of Augusta-Margaret
River paid the legal and travel costs for the CEO to attend a court
case that predated his appointment to the council. We investigated
that and were very critical of the council at the time.
Hon KEN TRAVERS: For doing that?
Mr Cole: Yes.”177
THE AMOUNT SPENT BY THE CITY OF JOONDALUP ON LEGAL ADVICE IN RELATION TO
THIS MATTER
3.166

In evidence to the Committee, Cr Walker stated the following:
“Lots of legal opinions are happening at the City of Joondalup. We
almost have to get a legal opinion to have a drink of water.
…
You asked me how council is now. Sometimes it feels like council is
being run by the lawyers rather than by the administration staff and
the councillors.”178

177

Minister; Ms Cheryl Gwilliam, Director General, Department; Mr Tim Fowler, Principal Legislation
Officer, Department; and Mr Stephen Cole, Director Capacity Building, Department, Transcript of
Evidence, October 2 2003, pp17-18.

178

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, pp 10 and 13.
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When asked by the Committee how much the City of Joondalup had spent on legal
fees in relation to this controversy, Mayor Carlos advised the Committee as follows:
“The exact amount I do not know but I would expect that it is well in
excess of $100 000. We approved last Tuesday night, behind closed
doors, a further amount for Mr Smith to go and get further legal
advice. That, I think takes his figure to well above $30 000, but I am
sorry that I do not know the exact amount.”179

3.168

At an ordinary meeting on May 27 2003, the Council of the City of Joondalup
resolved to appoint Minter Ellison, solicitors, as the City’s legal representatives and to
obtain detailed legal advice on a number of issues related to Mr Smith’s appointment,
qualifications, and continuing employment. A limit of $20,000 was placed on the
City’s expenditure with respect to obtaining this legal advice.180

3.169

At a Council Meeting on September 30 2003, the Council passed the following
resolution:
“MOVED Cr Baker, SECONDED Cr Mackintosh that Council:
1

APPOINTS Minter Ellison to represent the City and any
current or former elected members or employees other than
the CEO, who require representation, appearing before the
Standing Committee on Public Administration and Finance
Inquiry into the Local Government Act 1995;

2

AUTHORISES an amount of up to $5,000 for the CEO to
engage Blake Dawson Waldron to represent him in
connection to the Standing Committee on Public
Administration and Finance Inquiry into the Local
Government Act 1995.
The Motion was Put and CARRIED UNANIMOUSLY (12/0)

In favour of the Motion: Mayor Carlos, Crs Baker, Brewer, Caiacob,
Hart, Hollywood, Kenworthy, Mackintosh, Nixon, Prospero,
Rowlands, Walker.”181
3.170

At a Council Meeting on October 21 2003, the Council passed the following
resolution:

179

Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October 3 2003, p3.

180

Minutes of Council of City of Joondalup Ordinary Meeting, May 27 2003, Resolution C75-05/03.

181

Minutes of Council of City of Joondalup, September 30 2003, p80.
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“MOVED Cr Baker, SECONDED Cr Kimber that Council
APPROVES the request submitted by the CEO, seeking an additional
amount of $8,404.12 excluding GST for legal expenses associated
with his attendance at the Standing Committee on Public
Administration and Finance Inquiry, particularly in circumstances
where Councillors have had the benefit of legal representation,
including the Mayor.
…
The Motion Moved by Cr Baker and Seconded by Cr Kimber was Put
and CARRIED (9/5)
In favour of the Motion: Crs Baker, Brewer, Gollant, Kenworthy,
Kimber, Mackintosh, O’Brien, Prospero, Rowlands. Against the
Motion: Mayor Carlos, Crs Caiacob, Hart, Hollywood, Walker.”182
3.171

The Department provided the following response to a complainant concerning the City
of Joondalup’s expenditure on legal fees arising from this matter:
“With respect to your questions whether the Local Government Act
1995 (the Act) gives the City the capacity to make such payments, a
local government administers its district under various written laws
and in particular, the general competence powers given to it by the
Act.
For example, section 3.1(1) of the Act prescribes that the general
function of a local government is “to provide for the good government
of persons in its district”. The scope of the general function is wide;
section 3.1 (3) states that “a liberal approach is to be taken in the
construction of the general function”.
In addition, a local government may do all other things that are
necessary or convenient to be done for, or in connection with,
performing its functions under the Act (section 3.18).
Simply put, a local government can do anything that is necessary or
convenient for the good government of persons in its district, if they
are not prevented from doing so by the Act or any other written law
and they observe any restrictions imposed by the Act or other laws.

182

Ibid, October 21 2003, p29.
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While Council is not limited in what it can approve for payment it
must, in making decisions to do so, meet the requirements of the
above provisions. The decision whether the payment of legal
expenses of a local government employee constitutes the local
government acting “to provide for the good government of persons in
the district” is one for the Council to make. In making such decisions
elected members are accountable and must act in good faith.
In any inquiry of the governing body of a local government, it could
be called upon to justify how its decision to fund the legal expense of
the Chief Executive Officer fits within the provision of good
government for persons of the district.”183
GENERAL OBSERVATIONS OF THE COMMITTEE ON THE SITUATION AT THE CITY OF
JOONDALUP
3.172

It is apparent from the volumes of evidence gathered by the Committee during this
inquiry that the City of Joondalup Council is stricken with internal conflict. Whilst
the origins of this conflict predate the appointment of Mr Smith as CEO, it is clear that
the circumstances surrounding the employment of Mr Smith have now become almost
the sole focus of the conflict. To illustrate this conflict, the Committee notes the
following quotes:
a)

From former Mayor Bombak:
“I welcome this committee coming up with ways of improving the
process. During the process to find a new CEO, I felt intimidated and
that I was being coerced into doing things that were obviously
illegal.”184

b)

From former City of Joondalup CEO, Mr Delahaunty, in a memorandum to
former Mayor Bombak:
“Following extensive verbal advice over a long period of time to no
avail, I wish to formally express my real concern with a number of
areas pertaining to the way in which you conduct your role as Mayor
of this City.
… I feel over a protracted period of time you have overstepped your
authority. This had lead to interference in the day to day

183

Letter to a complainant from Ms Cheryl Gwilliam, Director General, Department, September 30 2003,
p1.

184

Mr John Bombak, former Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p3.
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management of the City and made my role as CEO difficult and
unnecessarily hindered at times.”185
c)

From Cr Walker:
“Council has become almost like a war zone. Every time I go there I
feel like I am under attack.”186

d)

And, finally, from the Minister:
“By and large, we are well served by local government. Most of the
144 local governments in this State are functioning in a manner of
which they can be very proud. There are isolated examples of areas of
great concern to their communities and to me, and also of concern
more widely to everyone involved in local government issues. There
are many people within local government who in the face of a
situation like the one at Joondalup feel that all of local government is
being done a disservice by the level of dysfunction that is on display
there and the level of determination to stay closed to the flow of
information that the community would expect. I hope that we would
not get a repeat of this sort of situation. However, I think that case
would be assisted greatly by your own inquiry and report.”187

3.173

Much of the concern expressed by the general public with respect to the current
situation at the City of Joondalup appears to stem from the unusually excessive air of
secrecy surrounding the issue of Mr Smith’s academic qualifications. This air of
secrecy has been exacerbated by the leaking to the media of ‘confidential’ Council
documents over the past few years, and continuing references to possible defamation
actions and Council “gag orders”. Despite an invitation extended by the Committee to
Mr Smith to make his academic qualifications public and put an end to the constant
media and public speculation, Mr Smith has declined to do so.

3.174

The following exchange between Hon Ed Dermer and Mr Smith, during a private
hearing, is illustrative of this continuing intrigue:
“Hon ED DERMER: Mr Smith, where I think you are mistaken is
when you say that the only concern about your qualifications remains
with Mayor Carlos. Coincidental to my work on this committee, I
reside in the City of Joondalup. I know from personal experience that
the concern is wider than Mayor Carlos. I put the proposition to the

185

Memorandum from CEO to Mayor, City of Joondalup, August 13 2001, p1.

186

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, p12.

187

Minister, Transcript of Evidence, October 2 2003, p9.
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spread of councillors who appeared before the committee on Friday
that perhaps as a council they should ask to see your original
documents as a way of bringing this whole controversy to a close.
The only councillor who responded positively to that was Councillor
Hollywood, but that is at least one other person. I think that you and
the city would be well served by making those certificates available
more broadly than to Mr Bombak and Mr Loader because they were
involved in the process. Earlier in our private discussion you said
that at the time all the councillors had been provided with a list and
you have made that very clear. I think that both you and the city
would be well served by making your certificates available perhaps to
all councillors who wish to see them, or you could take advantage of
our investigation and perhaps table the certificates with our
committee. There are various fully public, accountable and, perhaps
most importantly, transparent opportunities for you to put the whole
matter to rest. I am interested in your reaction to those thoughts.
Mr Smith: I think, Mr Chairman, I have already answered that in
public and the city has already received its advice. It has no lawful
right to request the documentation. Minter Ellison has advised it of
that in categorical terms. I produced the documentation at the time. I
do not see why I should continue to be subjected to further
victimisation as a result of Mayor Carlos. You say that there are
other councillors; there are not. The majority of councillors want to
get on with the work of the organisation. If the mayor put the matter
to bed, it would be over tomorrow. It would not be an issue.”188
3.175

Notwithstanding Mr Smith’s above expressed view, and the legal advice of the City of
Joondalup’s solicitors, the Committee believes that there is considerable interest from
not only a minority of City of Joondalup Councillors, but also many City of Joondalup
ratepayers and the Western Australian public generally, in confirming once and for all
the academic qualifications of the CEO of the second-largest local government in
Western Australia. It is unlikely that this widespread concern will be addressed unless
Mr Smith’s qualifications are publicly verified.

Issues Arising from the Situation at the City of Joondalup
3.176

From its examination of the situation at the City of Joondalup, the Committee has
identified the following systemic issues of concern in relation to the administration of
local governments, which will be considered in greater detail in the chapters to follow:

188

Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence (private session), October 7 2003, p6.
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•

The role of the Department and Minister in dealing with complaints about
administrative inefficiency and irregularities and general dysfunction within a
local government.

•

Whether local governments should be required to advertise vacant CEO
positions, and what information should go into the advertisement.

•

Whether the private sector recruitment practice of “head-hunting” is a suitable
procedure for the recruitment of a public sector officer.

•

The care and diligence required of local governments in examining contract
documentation when entering into agreements for the provision of services
with recruitment consultants.

•

Whether minimum academic qualifications and experience should be set for
local government CEOs.

•

Whether an applicant for a position as a local government CEO should be
required to provide original documentation in support of claimed
qualifications and experience prior to being offered a contract of employment.

•

The use of a committee of Council to undertake the selection and recruitment
of a CEO rather than an independent selection panel.

•

The role and processes of Councils, and individual councillors, in approving
the terms of CEO employment contracts, particularly those provisions relating
to performance and remuneration reviews.

•

Whether employment contracts for local government CEOs should be publicly
available.

•

Whether documentation associated with the employment of a local
government CEO should be able to be accessed by individual Councillors of
the relevant local government.

•

The advisory and support services provided by the Department, WALGA, and
other relevant bodies.

•

The approval of payments by Council to meet legal fees incurred by a CEO.
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CHAPTER 4
INQUIRY REPORT INTO THE CITY OF SOUTH PERTH (2002)
REPORT OF THE INQUIRY INTO THE CITY OF SOUTH PERTH (MARCH 2002)
4.1

A number of the matters of concern that have arisen in relation to some of the
administrative actions taken by the City of Joondalup in the appointment of its current
CEO are not new issues to local government in WA. There are some interesting
parallels between the events at the City of Joondalup in 2001 and those at the City of
South Perth in 2000.

4.2

In his March 2002 report on an investigation into the City of South Perth pursuant to
Division 2, Part 8, of the Act, Mr Greg McIntyre, comprising an Inquiry Panel
appointed under s8.16 of the Act, found that there had been a failure to provide good
government in the City of South Perth on a number of grounds, including the
procedure adopted for the appointment of its CEO, Mr David Moylan.

4.3

Mr McIntyre concluded that:
“The process adopted by Council in appointing the new CEO on 29
May 2000 was not adequate, and lacked a rational base, in that it was
contrary to appropriate advice, in the circumstances of the
significance of the statutory role which the appointee was to perform.
The process failed to have regard to the public interest in the process
being seen to be open and fair; failed to have regard to the City's
interest in ensuring that the Council and its staff and residents and
ratepayers could have confidence that the best person available had
been selected for the position, and failed to provide the selected
incumbent was in a position of confidence, in knowing that he or she
had been through an open, fair and transparent process of
selection.”189

4.4

In particular, Mr McIntyre found that:
“At the Council meeting on 29 May 2000 the Council (i) did not adopt
an appropriate procedure (ii) acted unlawfully and (iii) failed to act
upon a rational basis, in that it failed to act in accordance with the

189

GMG McIntyre, Report of the Inquiry into the City of South Perth, Government of Western Australia,
March 2002, pIV (also available at Internet site:
http://www.dlgrd.wa.gov.au/pub%5Cdocs%5CSouthperth%5Csthpthrep.pdf , current at December 9
2003).
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appropriate advice, when it failed to comply with its statutory
responsibility -

4.5

(a)

to be satisfied with the provisions of a proposed
employment contract before employing a person in
the position of CEO, pursuant to section 5.36(2)(b) of
the Local Government Act 1995.

(b)

to ensure that a written contract complying with
Section 5.39 of the Act was executed, or a process
was put in place for it to be executed, prior to Mr
Moylan commencing to perform the role of CEO”.190

Mr McIntyre found that on May 29 2000, the Mayor of the City of South Perth had
convened a Special Council Meeting to consider a report in which the Mayor put
forward three options for the employment of a new CEO, being:
a)

Advertising the position externally;

b)

Advertising the position internally; or

c)

The direct appointment of a named staff member as CEO.191

4.6

At the Special Council Meeting the Council resolved, by a majority, to implement the
third option.192

4.7

Of particular interest to the present inquiry, is the evidence provided to Mr McIntyre
regarding some of the discussions that took place at the Special Council Meeting
leading up to the Council’s decision. Mr McIntyre’s Report notes that the following
exchanges took place at this meeting:
“The Mayor and all councillors except for Councillor Macpherson
(who was on leave) attended the special council meeting on 29 May
2000 at 6.00pm. Mr Casey from KPMG also attended. Mr Casey
presented his report to councillors and answered questions. Mr Casey
gave evidence that he was asked by Councillor Cala what the
appropriate process for engaging the CEO should be. Mr Casey said
to the meeting that in his opinion it would be far better and more fair
and equitable if the position was advertised extensively to ensure the
best possible candidates for the role and that a proper selection

190

Ibid, pIV.
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Ibid, p60.
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Ibid, p62.
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process occur thereafter. Mr Casey's note of that conversation
indicates that he said “to ensure fairness/best possible field, far better
to advertise outside” He indicated that advertising should occur in
“The West Australian” and the “Weekend Australian” newspapers
“but would take time - perhaps up to two months allowing for
advertising, responses for applicants, interviewing, etc” …
The Mayor said during the meeting that in her opinion things had
advanced a lot since Mr Moylan had been associated with the
restructure and strategic planning and that it would be a shame if that
was now to be put on hold. The Mayor also said that Mr Moylan may
not stay if the position was going to be advertised externally.
The Mayor said during the meeting that one of the options available
to councillors was advertising internally and that she had canvassed
that with the Human Resources Manager. The Mayor read the email
responses from the various senior managers that had been given to
her by [the Human Resources Manager]. None of these people were
asked to supply a Curriculum Vitae and councillors had no written
details or material in support of any application these managers
might have made before them during the meeting.
….
At the meeting Councillor Wells brought a number of curricula vitae
that had been submitted by applicants for the position of CEO when it
had last become available in 1991. He drew councillor's attention to
the high quality of the applications.
Councillor Eisenmann spoke against the appointment. He indicated
concerns about Mr Moylan's ability and suggested that a twelve
month appointment would be appropriate but that if a longer
appointment was contemplated then the position should be advertised
externally. Councillor Eisenmann said that although Mr Moylan
might be the best candidate within the City he certainly was not the
best person that the City could get. Mr Eisenmann pointed out that the
process of gathering the indications of interest from other managers
in the City was a farce since councillors had already made up their
mind to appoint Mr Moylan to the position. Councillor Cala asked
whether it was unusual for an applicant for the position of CEO not to
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have a tertiary qualification and was told by Mr Casey that it was
unusual.”193
4.8

There was also evidence presented to Mr McIntyre of discussions between the Mayor
and the City of South Perth’s legal advisers on the issue of whether there was a
requirement to advertise the vacant CEO position. Mr Neil Douglas, one of the
lawyers who provided legal advice to the City of South Perth on a number of
occasions, told the Inquiry Panel that:
“I was asked to give advice about whether or not, as a matter of law,
the position could be filled without advertising, and I drew a
distinction between the legal position and the policy or the merits
position. As to the legal position, I was fairly confident that it did not
require advertising. I left that open for us to give formal legal advice,
because I was concerned to ensure that the city pay attention to the
other aspect of the matter, which is more important it seemed to me,
and that was the policy position; the advantages and disadvantages to
the city in advertising or not advertising. One thing I do recall about
the meeting was the discussion I had, and perhaps the only advice I
gave, relating to the advantages of advertising.
“What did you say about that?---That it would be in the public
interest generally if the process was seen to be open and fair; that it
would be in the city's interest to ensure that they had confidence that
the best person had the position, and that the incumbent was in a
position of confidence knowing that he or she had been through an
open and transparent process. I mean, that's something I give advice
to regularly for local governments, so it wasn't something new, and it
was a point that I think needed to be made at that time.”194

4.9

It appears that this legal advice was neither followed nor passed on to the other
councillors in a formal Council Meeting.195

4.10

The following summary by Mr McIntyre of part of Mr Douglas’ evidence as to his
discussions with the Mayor is also of interest to the present inquiry:
“Mr Douglas, … in his evidence, contradicted evidence of Mayor
Pierce, that he gave advice to her that it is often the case that
appointments of Chief Executive Officers are made without
advertising. Indeed, Mr Douglas’ evidence was that he did not know

193

Ibid, pp61-62.
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Ibid, p63.

195

Ibid.
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of any example when that had happened since the introduction of the
Local Government Act 1995. He also contradicted evidence of Mayor
Pierce that he had given advice that where a Council was in a
situation like the one in which the City of Perth found itself, where it
was engaged in a process of reform, and where it had somebody with
those skills and knowledge and required to pursue that process, the
council could be justified in making a direct appointment, without
advertising. I am satisfied that Mayor Pierce sought to gain support
for her own position by attributing advice to Mr Douglas which he
not only did not give, but which was contrary to the advice he gave.
Mr Douglas’ advice as he set it out in his evidence indicates the
appropriate position for Council to have adopted, if they were to
provide adequate government when dealing with the issue of
appointment of the statutory officer leading the administration of the
local government of the City for which they were responsible.”196
4.11

In his Report, Mr McIntyre noted the following with respect to the failure by the
Council of the City of South Perth to have a draft contract of employment before it at
the Council Meeting when it appointed Mr David Moylan as its CEO:
“The resolution that was passed at the meeting was that:
(a)

"the strategy identified within the Report, being
Option 3, as amended, be endorsed;

(b)

Her Worship the Mayor be instructed to conclude the
necessary negotiations identified in Option 3 as
amended;

(c)

the General Manager be instructed to continue with
the implementation of the organisational strategic
review and restructure; and

(d)

the special confidential report of Her Worship the
Mayor dated 29 May 2000 be received.”

Councillors’ Eisenmann, Cala and Wells voted against the
Resolution.

196

Ibid, pp63-64.
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The resolution put is clearly inadequate in form, in that it fails to
detail what Option 3 is and how it was amended. It is not possible to
determine from the resolution precisely what Council resolved to do.
Mayor Pierce produced a summary of how Option 3 was amended at
some time after the meeting on 20 May 2000. It is not clear precisely
when the document was prepared but, in any event, there is no
evidence that it was distributed to councillors. Most councillors
however, in their evidence, agreed that the document contained an
accurate summary of how Option 3 (set out in Mayor Pierce's report
of 29 May) was amended. The Mayor's note of how Option 3 was
amended [see page 333.001 of the bundle of documents] reads as
follows:
(a)

"Mr David L Moylan be appointed to the position of
Chief Executive Officer of the City of South Perth;

(b)

the Job Description to include performancemeasurement criteria, after negotiation of the
agreement with the appointee, and thereafter
embodied into the employment contract;

(c)

the remuneration package to be set at $135,000.00,
totally inclusive of all benefits with a contract period
of three years, subject to annual review;

(d)

the commencement date for the appointment is 1 June
2000".

This detail should have been included in the resolution that was
passed.
It is clear that there was no draft contract for councillors to consider
at the 29 May meeting. It is not clear whether any job description was
given to councillors at the meeting for them to consider but in any
event even if such a job description was supplied it is clear from the
resolution passed that it was the performance measurement criteria
that were to be negotiated and agreed with Mr Moylan and then
included into the employment contract. It is clear that no settled
performance measure criteria was placed before Council for it to be
consider.
The process adopted by Council in appointing the new CEO was
totally inadequate. Under the Act the CEO has very wide-ranging
powers and responsibilities. It is the most important position within a
98
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local government organisation. It is therefore extremely important
that a Council take all reasonable steps open to it to ensure that a
suitably qualified candidate is engaged. Pursuant to section 5.36(2) of
the Act a person is not to be employed in the position of CEO unless
the Council believes that the person is suitably qualified for the
position and the Council is satisfied with the provisions of the
proposed employment contract.
…
There ought to have been a draft contract there in front of the Council
before there was a decision made to employ him. The councillors are
ultimately responsible for contracting to employ the CEO. They would
expect proper advice being made available by the CEO, pursuant to s
5.41(b). Deputy Mayor Cook blames the Human Resources Manager,
Ms Britter, for not providing a contract. Ms Britter gave evidence of
the three occasions on which she raised with Mr Moylan, then CEO,
the necessity for him to give consideration to a draft contract she had
provided to him. He did not attend to taking that matter before
Council. Ultimately, it was not the responsibility of the Human
Resources Manager to finalise the terms of the contract of
employment of her superior, the CEO.
If the draft contract was not forthcoming, then the Council still have a
statutory responsibility to ensure that the process of employment is
being carried out pursuant to section 5.36(2)(b), that is, they have to
take some initiative to be satisfied with the proposed terms of the
employment contract. If the CEO is not presenting them with a
contract, then their responsibility is to halt the process of
employment, until they are given an opportunity to perform that
statutory responsibilities.
Under section 5.39 a CEO must have a written contract. At subsection 5.39(3) it provides that:
"A contract is of no effect unless the expiry date is specified,
the contract performance criteria have been specified and
any other matter that has been prescribed has been included."
That is the statutory obligation applying to a local authority. It does
not exclude remedies for breach of contract, which would be
available to an employee, under contract law, in circumstances where
a local authority sought to deny the effect of an agreement as to terms
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of a contract, which did not comply with the statutory requirements of
section 5.39.
The fact that no settled employment contract setting out the
remuneration package, terms and conditions of employment matters
was before the Council on 29 May 2000 and the fact that no settled
performance criteria were placed before Council at the meeting on 29
May 2000 is a breach of section 5.36(2) of the Act and is contrary to
the advice received by councillors from Minter Ellison. The fact that
no written contract complying with Section 5.39 of the Act was
executed, and no process was put in place for it to be executed, prior
to Mr Moylan commencing to perform the role of CEO, or at all, is
another default in the decision-making process adopted by the
Council.”197
4.12

In the Committee’s view the City of South Perth Inquiry Report illustrates that great
diligence and care is required to be taken by individual councillors, and a Council as a
whole, when appointing a CEO, particularly with respect to those requirements of the
Act relating to the advertisement of a CEO position, and the approval of the terms and
conditions of a CEO’s employment contract.

197

Ibid, pp62-64.
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THE POWER OF THE DEPARTMENT AND MINISTER TO
INVESTIGATE OR OTHERWISE INTERVENE IN THE ACTIVITIES
OF A LOCAL GOVERNMENT
5.1

On December 5 2003, the Minister exercised his powers under Part 8 of the Act to
suspend the City of Joondalup Council and announced the appointment of an Inquiry
Panel. The Committee notes that this Inquiry Panel is likely to canvas many of the
issues on which Committee has received evidence over the last five months.

5.2

The Minister’s action to suspend the Council came at the end of a two year period in
which the Minister and Department had declined, apparently on advice from within
the Department and the Crown Solicitor’s Office, to exercise their broad investigatory
powers. A demonstration of this reluctance to become directly involved in the
controversy was the Minister’s approach to this Committee to conduct this inquiry. In
light of these circumstances, the Committee makes a number of observations about the
role of the Department and the Minister in addressing the conflict at the City of
Joondalup leading up to the decision to suspend the City of Joondalup Council.

5.3

At a hearing on October 3 2003, Mayor Don Carlos of the City of Joondalup stated the
following to the Committee regarding the level of assistance that had been provided to
the Council by the Minister and Department in relation to the controversy surrounding
the appointment of Mr Smith as CEO of the City of Joondalup:
“Right from the very beginning I felt that the minister could have
acted on the letter that I sent to him on 20 November last year. I also
felt that he chose not to because we were coming up to an election in
May 2003. The Monday after the election was the second time on
which I have ever spoken to the minister. The minister rang me on the
Monday after the election and congratulated me on being elected
mayor. He said words to this effect: “I hope you solve the problem
with your CEO.” He left it up to me to do that. He said, “If you need
any assistance, please call the director general and she can advise
you on which way to go if you need any technical advice.” I had a
meeting on one occasion with Cheryl Gwilliam and two of her
colleagues. Both her colleagues were in the committee room
yesterday. They really left it up to me to solve the problem, even
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though I clearly said to them that I was having difficulty getting to the
truth. That is all I have ever said I wanted - the truth.”198
THE POWER OF THE MINISTER TO INTERVENE IN THE OPERATION OF A LOCAL
GOVERNMENT
5.4

The Minister stated the following at a hearing before the Committee:
“I put on record that I am very dissatisfied with the situation that has
emerged at Joondalup and the community of Joondalup is also quite
clearly dissatisfied. The City of Joondalup did not advertise the
CEO’s position and it was not, as a result, either open or accountable
when quizzed on the issue of the CEO’s qualifications. Neither of
these things are contrary to the Act. However, in my view both of
these were unwise things to do. The Local Government Act is aimed at
empowering councils to run their own affairs. My job as minister is
not to stop councils making poor policy decisions, but to ensure that
they do not act illegally. The Local Government Act is principally
aimed at ensuring that the minister intervenes when councils have
acted illegally.”199

5.5

The Committee notes the extremely broad wording regarding the Minister and
Director General’s powers of investigation under Part 8 of the Act, specifically the
following sections:
“8.2. Minister or Executive Director may require information
(1) The Minister or Executive Director may in a written notice require
a local government to provide information of a kind specified in the
notice concerning the local government or its operations or affairs.
(2) The local government is to provide the information within the time
specified in the notice.

8.3. Inquiries by, or authorized by, the Executive Director
(1) The Executive Director has authority to inquire into all local
governments and their operations and affairs.

198

Mayor Don Carlos, City of Joondalup, Transcript of Evidence, October 3 2003, p5.
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Minister, Transcript of Evidence, October 2 2003, p2.
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(2) The Executive Director may, by written authorization, authorize a
person to inquire into and report on any aspect of a local government
or its operations or affairs.
(3) The Minister may direct the Executive Director to authorize an
inquiry under this section.
…

8.16. Minister may institute an inquiry
(1) The Minister may by written notice appoint an Inquiry Panel
consisting of one person or 3 people to inquire into and report on any
aspect of a local government or its operations or affairs. …”
5.6

The Committee sought clarification as to why the Minister and Department had
apparently adopted a rather restrictive interpretation of their respective powers, as
evidenced by the Minister’s request of the Committee that it undertake this inquiry.
At a hearing on October 2 2003, the Chairman of the Committee raised this point with
the Minister and the Director General of the Department:
“The CHAIRMAN: The Local Government Act 1995 contains
extremely broad provisions enabling the minister or the Executive
Director of the Department of Local Government to inquire into any
aspect of a local government or its operations or affairs apart from
elections. They are contained in sections 8.3 and 8.16. …
In your advice to the committee about the reason you believe you
could not inquire into this matter, you stated that to commence an
inquiry you must first have reason to suspect that there has been a
breach of the Act or that a council has acted improperly. This seems a
very restrictive interpretation of an extremely broad power that I
would have thought also extended into investigating inefficient
administrative acts of local governments and cases of serious conflict
between councillors and councillors and staff, particularly when the
City of Joondalup appears to have spent a significant amount of
money in the past year obtaining legal advice in relation to the
matter. What is the basis for the highly restrictive interpretation of
your powers under the Act? I apologise for the length of the question.
Hon Tom Stephens: Thank you for the question. My interpretation
results from the advice I received from my department on the basis of
the advice it sought from the Crown Solicitors, who formed the view
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that that Act must be read as basically a permissive Act that allows
local governments to get on with the task of doing that which they do.
However, only when - in the view of the department and on the advice
of Crown Solicitors - acts of impropriety or breaches of the law are
suspected or prima facie evidence suggests improper or illegal
activity within any particular local government is the minister able to
move towards the panel inquiry, which can then lead to the stronger
steps available to the minister in dealing with local government. That
is the advice I have received. When I came to the job, I read the
statute broadly. I have been advised in the manner in which I have
described. That has left me with the situation with which I am now
faced.
Ms Gwilliam: The department administers the Local Government Act
1995 in terms of the intent of the legislation as passed through
Parliament, which is one of empowerment to local governments. It
provides general powers of competencies to local governments to run
their businesses. It is about elected members - the council - making
decisions for their districts. The power that the department has in the
Act is used in terms of recognising the rights of those local
government authorities to run their businesses. We intervene when we
believe there have been breaches of the Act. In terms of the
resourcing level, the intent of the Act and of this and the previous
Government - the Act has been in operation for eight years - has been
to recognise that local governments are autonomous. They are elected
by the people and are capable of running their businesses. Our
involvement is one of dealing with breaches. When we deal with
issues of community concern, we look at them carefully. When issues
relate to decisions made by councils, we do not comment. When it is
about a breach of the Act, we involve ourselves.”200
5.7

The Minister also outlined to the Committee some of the resource limitations faced by
the Department in dealing with complaints such as those made with respect to the City
of Joondalup over the past two years:
“Keep in mind that this Department of Local Government and
Regional Development has in the year 2003-04, 102 officers with a
total budget of $39 million, $28 million of which are grants that go
through that department - namely, the regional investment fund and
the like. Compare that to the local government authorities throughout

200
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Minister, and Ms Cheryl Gwilliam, Director General, Department, Transcript of Evidence, October 2
2003, pp4-5.
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our State, including the one that is the subject of this inquiry: there
are 500 employees at the City of Joondalup; and $63 479 000-worth
of revenue, and presumably expenditure as well, within that city. I
could go into Stirling, which has 784 employees; Wanneroo, 483; and
Melville, 434. It would be an unreasonable expectation to imagine
that this small Department of Local Government and Regional
Development can effectively be involved in the detailed investigation
of all of the issues that arise when unwise policy decisions emerge,
and the opportunity for the department to be involved in the many
inquiries that people raise about local government is limited.”201
5.8

The Committee notes that, as at July 2003, the Minister and Department had a range
of options available to them under the Act to deal with the situation at the City of
Joondalup, ranging from ordering the production of documents, to conducting
investigations and formal panel inquiries, right up to the extreme of suspending the
City of Joondalup Council. Whilst the Committee accepts that there was not sufficient
evidence available to the Minister to justify the suspension of the Council in July
2003, there was certainly a significant amount of evidence that would have supported
a greater use of the Minister’s and Department’s wide investigatory powers. In that
respect, the Committee makes the observation that the advice to the Minister, as at the
time he referred this matter to the Committee, regarding the scope of his powers, was
apparently flawed.

Actions Taken by the Department in Response to the Situation at the City of Joondalup
5.9

When asked by the Committee what action the Department had taken in response to
the current situation at the City of Joondalup, the Director General of the Department
advised as follows:
“The department has entered into discussions with the Joondalup City
Council’s elected members concerning responsibilities they have as a
council - their responsibilities regarding the employment process of
the chief executive officer. The department has urged the council to
consider legal advice on its options given the industrial relations
issues associated with the employment of the chief executive officer.
The agency has worked with the council to consider how the
functioning of the council can be improved so that the issue of the
appointment and qualifications of the chief executive officer does not
become a destabilising factor. The agency has worked with the
council in relation to the governance review that is in hand at the
moment. We have worked with the council concerning its
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Minister, Transcript of Evidence, October 2 2003, p3.
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responsibilities attached to the employment of the chief executive
officer to ensure due consideration of legal advice and that the
ongoing activities of the council can function through this governance
review.”202
Complaints to the Department relating to the City of Joondalup
5.10

The Department advised the Committee that over the course of the 2002-2003
financial year, out of a total of 236 complaints received by the Department for all local
governments, the Department had received 30 complaints relating specifically to the
City of Joondalup.203 The Department further advised that of these 30 complaints, as
at October 16 2003, 26 have been dealt with through advice or assessment (informal
inquiry), and that:
“Primarily these complaints relate to the controversy surrounding the
qualifications of the CEO and allegations concerning alleged failure
by councillors to declare financial interests.”204

5.11

On the specific issue of the appointment of Mr Smith as the CEO of the City of
Joondalup, the complaints received by the Department related to the following issues:
a)

The terms of the CEO contract and, in particular, the clauses of the contract
relating to the “committee” that is to carry out the annual performance review
of the CEO.

b)

The manner in which the City of Joondalup entered into agreement with Mr
Smith regarding the terms of his contract of employment, and whether these
terms were formally approved by Council prior to the contract being executed
by the parties.

c)

The qualifications held by Mr Smith, and whether he claimed qualifications
during the selection process that he did not, in fact, hold.

d)

The appropriateness of the selection process and the management of this
process.

e)

The manner in which the appointment of the recruitment consultants was
conducted.205
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5.12

The Department subsequently determined to conduct an assessment of the selection
and appointment processes followed by the City of Joondalup with respect to Mr
Smith. The Department, however, formed the view that it was not appropriate to
investigate the qualifications held by Mr Smith as it believed that the Minister did not
have any power under the Act to take action in relation to any findings of an inquiry
into Mr Smith’s qualifications.206 The Department determined that if the Council, or
any individual Councillor, felt that they had been deceived by any qualifications
falsely claimed by Mr Smith, then this was a matter for the Western Australia Police
Service to investigate.207

5.13

In a letter to the Mayor of the City of Joondalup dated April 29 2003, the Minister
stated:
“I am advised by my Department of Local Government and Regional
Development that it “is not investigating the qualifications of the City
of Joondalup’s CEO”.
However, in my capacity as Minister for Local Government and
Regional Development, I have been made aware, as has my
Department, of concerns regarding the processes utilised by the City
of Joondalup (the City) in the selection and appointment of the Chief
Executive Officer.
These concerns relate to the processes adopted by the City in the
management of the selection of the Chief Executive Officer, and the
execution of the contract.
It would not be correct to say that all investigations in references to
these matters have been completed. I am advised that the Department
continues to investigate details as to the nature of the various
requirements that were contained within the job specifications that
were advertised in recruiting your Council Chief Executive Officer.
In the meantime, please be advised that as Minister I consider
allegations of misrepresentation to Council in relation to
qualifications, or indeed any other matter, to be very serious. While
the Department of Local Government and Regional Development is
not currently investigating this aspect of the allegation because it is of
the view that there is no power under the Local Government Act 1995
for the Minister to act directly upon any findings, I consider this to be
of such importance that I will, in response to this advice, consider
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what amendments to the Local Government Act are necessary to deal
with any such concerns in the future.”208
5.14

It is interesting to note that, shortly after commencing its assessment, consideration
was given, to some extent, within the Department to conducting an “Authorised
Inquiry” under the Act. An internal Department draft memorandum states that:
“Upon initial assessment it appears that there are issues to be
examined which would be of benefit not only to the complainants, but
the City and the Industry in general, such as the appropriateness of
the terms of the CEO’s contract and the manner in which this
contract was entered into. It would also highlight the processes
utilised in the selection and appointment stages, an issue the
Department is currently reviewing and is intending to compile
guidelines on.”209

5.15

Both the Minister and Director General advised the Committee during a hearing that
its “preliminary assessment” was not an inquiry, and was not meant to duplicate any
areas subject to inquiry by the Committee:
“Hon MURRAY CRIDDLE: I have a question to the minister and
the director general. You mentioned that an inquiry is currently going
on into this issue. Can you tell us when your inquiry commenced?
Ms Gwilliam: We are doing an assessment of complaints in relation
to the recruitment process followed for the City of Joondalup.
Hon Tom Stephens: I make it clear that it is an assessment of
complaints. It is not an inquiry and it is not into this specific issue.
Both the minister and the department are recipients of constant
complaints about councils. This is another assessment of a complaint
that is going on in reference to this issue. It is not an authorised
inquiry or a panel inquiry; it is an assessment of a complaint.
Ms Gwilliam: To the best of my recollection, the complaint was
received early this calendar year, probably just before the May
elections in January or February. Additional complaints on the same
theme came in after the May elections for local government. The
process has been in abeyance following the calling of this inquiry.
Now that we have seen the terms of reference of your inquiry, we have
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reconvened our process. As I mentioned earlier, we intend to have our
assessment completed by early November this year.
Hon Tom Stephens: I will add to that. The director general has
accepted the view that the terms of reference of your inquiry do not
cover the specific issues contained within one of the complaints.
Therefore, in those circumstances the department is activating its
assessment of that complaint, because the inquiry is not going down
that path.”210
5.16

With respect to the Department’s continuing assessment of some of the issues raised
at Joondalup, Mayor Carlos stated the following to the Committee in response to a
question from Hon Murray Criddle:
“Hon MURRAY CRIDDLE: Mr Carlos, you said that the minister
was not prepared to have an inquiry, which is why we are here. What
is the current position with the assessment processes - you were here
yesterday and you would have heard them mentioned - and are they
covering any points that you would like raised?
Mayor Carlos: I do not know what they are doing. That was the first
time I heard about it.”211

The Department’s Attempts to Access Relevant Documentation Held by the City of
Joondalup
5.17

The Director General of the Department stated the following to the Committee with
respect to the Department’s wide powers to obtain documentation from local
governments pursuant to s8.2 of the Act:
“Where information is sought, we endeavour to obtain that
information from local government authorities. If there is a request
for information and we can obtain it, we provide it. The difference in
this case is where information is sought from the council and where
the council does not wish to provide that information. We do not use
our powers to obtain information when there is no breach of the
Act.”212
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At a hearing before the Committee on October 2 2003, the Department provided the
following response to a question from Hon Dee Margetts:
“Hon DEE MARGETTS: … have you actually asked the City of
Joondalup what are the qualification[s] of its chief executive officer,
so that you know whether or not the city is prepared to give that
answer to the minister, albeit that the council might say that it does
not want that information published?
Mr Fowler: Certainly, the department went through that process, but
the response from the council was that it would not provide that
information because it did not feel that legally it was required to do
that. Certainly, the attempt was made to obtain the information, but
that is as far as it went.”213

5.19

In order to undertake its assessment of those issues set out above that it felt it could
investigate, on May 15 2003, the Department wrote to the City of Joondalup seeking
documentation relating to the appointment of Mr Denis Smith as CEO of the City of
Joondalup.214 On May 23 2003, the City of Joondalup provided to the Department
copies of some of the documentation requested, with large parts of some documents
blanked out.215

5.20

On June 11 2003, the Department once again requested all relevant documentation,
unedited, and foreshadowed the Department’s use of s 8.2 of the Act if the request was
again denied.216 Section 8.2 of the Act provides that:
“Minister or Executive Director may require information
(1) The Minister or Executive Director may in a written notice require
a local government to provide information of a kind specified in the
notice concerning the local government or its operations or affairs.
(2) The local government is to provide the information within the time
specified in the notice.”

5.21

On June 17 2003, the City of Joondalup’s solicitors, Minter Ellison, wrote to the
Department concerning the Department’s request for relevant documentation. Minter
Ellison expressed concern that part of the information sought by the Department
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contained personal details relating to individuals who were not elected members or
employees of the City of Joondalup. In its letter, Minter Ellison stated:
“If the documents in question were the subject of a lawful notice by
the Minister or the Director General under section 8.2 of the Local
Government Act, the City may be compelled to produce them. This
would override (and effectively transfer to the Minister and the
Department) the City’s obligation to protect the confidential
information in the documents.
In the absence of a lawful notice, the City must ensure that the
disclosure of confidential information to the Department is consistent
with its obligations to protect the confidentiality and guard against
unnecessarily wide disclosure.”217
5.22

The letter from Minter Ellison then went on to make a series of requests for
information from the Department which effectively amounted to conditions imposed
by the City of Joondalup which had to be satisfied before the documentation requested
by the Department would be provided. The City’s requests/conditions essentially
related to restricting access to any documentation provided to only selected officers of
the Department, and obtaining undertakings from the Department that the
documentation would not be provided to any other person within or outside of the
Department - even in the circumstances that the documentation were subject to a
Freedom of Information Act 1992 application.218 As the City of Joondalup explained
in its submission to the Committee with respect to the Department’s letter of June 11
2003:
“[The Department] asked for the documents ‘without deletions’ and
stated that the documents provided by the City ‘will be kept
confidential by the Department’.
However, as other local
governments have discovered to their detriment, documents provided
to the Department for purposes of its assessments, even those
produced in strict confidence, have subsequently become publicly
accessible under the Freedom of Information Act 1992 - with
apparently little, if any, attempt by the Department to assist in
protecting confidentiality.”219
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5.23

It appears that the Department has yet to respond to the letter from Minter Ellison.220
Certainly, the Department has not chosen to exercise its wide power under s 8.2 of the
Act.

5.24

The Committee makes the observation that the City of Joondalup was not as
forthcoming as it might have been in its dealings with the Department, and that its
correspondence with the Department became increasingly legalistic and defensive
over the course of 2003.

5.25

The Minister proposed the following amendment to the Act to facilitate the public
release of documentation which a local government had otherwise refused to release:
“As minister, the only amendment to the Act for which I see a need
illustrated in this particular set of circumstances is the legitimate
expectation of the people of Joondalup for confident knowledge about
the qualifications of the recently appointed CEO. If that information
was not being made available by the council or the CEO, I believe
there should have been power in the statute that would allow the
minister to pursue the public interest and require that information to
be delivered to me and made available to the Parliament. Regrettably
that mechanism does not seem to be available at the moment. I think
that is the sort of amendment that this particular case calls out for in
the absence of more radical surgery on local government which
leaves the issue entirely at its level. While we are involved as state
minister, State Government and State Parliament, the community turn
to me and I cannot meet their current legitimate demands for
transparency. An amendment along those lines would help.”221

5.26

The Committee is not convinced that such an amendment is necessary given the
existence of s 8.2 of the Act. The Minister clearly had wide powers to obtain relevant
documentation from the City of Joondalup, and, on advice, chose not to use them.
The Committee accepts, though, that there may be a need for consideration to be given
to extending the operation of s 8.2 of the Act to encompass documents which are
relevant to the operations of a local government, but which are held by third parties,
such as local government employees or solicitors.

The Advantages of Having an Inquiry Conducted by a Parliamentary Committee
5.27

The Minister acknowledged that the wide powers of a parliamentary committee to
compel the production of documents and the attendance of witnesses was a key factor
in his decision to request the Committee to conduct this inquiry:
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“I was lucky enough, in this role, to have once had the same job as
yourself, as chairman of this standing committee, or its predecessor. I
am aware of your powers, having experienced the frustration of the
absence of the powers I would have liked as minister to bring this
issue to resolution. I was quite aware that, in the face of the advice
that I have that does not allow me to do what I believe would be
necessary to solve this issue for the ratepayers of the city of
Joondalup - to have all this information made absolutely public and
transparent and brought to final resolution - this standing committee
is in the position to be able to do that. At the same time, you are in a
position to recommend any appropriate changes to the Act. I was
responding to those two sets of circumstances.
I would not be the first minister to have done this. In the period in
which I was chairman of this committee I was aware that at least one
of our parliamentary colleagues, a minister in the previous
Government, Hon Peter Foss, saw the advantage of ensuring that his
own department understood the powers of a standing committee in its
role to bring to resolution issues that had not been able to be brought
to resolution by a minister with his department and the powers of the
statutes. Sometime he would need to draw on the assistance of the
parliamentary committee. Keep in mind that these local governments
are in the end creatures of the Parliament, accountable to not only
their electors but also the people through the Parliament. Regrettably,
the minister in this case appears not to have - at least on the advice I
have received - all the necessary powers to make sure that the level of
accountability demanded by the community is available. In those
circumstances I felt comfortable about bringing the issue to you as an
inspired and appropriate response to meet the needs of the City of
Joondalup and its community. I hope you will not let them down.”222
OBSERVATIONS CONCERNING THE POWERS OF THE MINISTER AND DEPARTMENT UNDER
THE ACT
5.28

The Committee resolved to undertake this inquiry on the basis that the Minister had
advised the Committee that neither he, nor the Department, had the power, in the
circumstances, to intervene in the unfolding events at the City of Joondalup.

5.29

As stated above, the Committee is of the view that the Minister and the Department
did, in fact, have the power to intervene to formally require the production of
documents and to investigate the matter, but chose not to.

222
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5.30

Accordingly, the Committee noted with great interest the Minister’s announcement on
November 24 2003 of a deadline of Thursday, December 4 2003 for the City of
Joondalup “to resolve its ongoing internal conflicts and avoid State Government
intervention”223. On the passing of this deadline, the Minister acted on December 5
2003 to suspend the Council and has appointed five commissioners to take the place
of the Council in the interim.

5.31

The Minister’s statement to the Legislative Council explaining this action is set out
below:
“I advise the House that I have today suspended the Joondalup City
Council and appointed five commissioners to oversee the city’s
administration. The Governor approved the suspension this morning.
It has become abundantly clear to me that the council was seriously
dysfunctional and unable to ensure that the City of Joondalup
performed its functions properly. The serious situation has been
deteriorating for a considerable duration and events over the past
fortnight have convinced me that it would be inappropriate for the
council to continue to act as the governing body of the City of
Joondalup. Five highly skilled commissioners have been appointed
for a term of up to two years. These are Chairman Mr John Paterson,
an experienced and respected practitioner in local government;
Deputy Chairman Mr Allan Drake-Brockman, a barrister and
solicitor with substantial experience in employer-employee relations;
Mr Michael Anderson, an accountant and member of the board of the
State Supply Commission; Ms Anne Fox, an organisational change
management specialist and executive in health care who has strong
team-building expertise and is a resident of the City of Joondalup;
and Ms Steve Smith, who has considerable experience in local
government management. The commissioners will ensure that the city
operates smoothly.
I will appoint the members of a panel inquiry into the conduct of the
Joondalup City Council within six months, in accordance with the
Local Government Act 1995. I anticipate that any outstanding issues
will be resolved before the next local government elections, scheduled
for May 2005. I am disappointed that the suspension is necessary. I
gave the council every chance to resolve the conflicts that had made it
dysfunctional; however, it was unable to demonstrate that it could do
so. The Gallop Government retains its strong commitment to allowing
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local governments maximum autonomy in managing their affairs in
an open, responsive and accountable manner. However, there comes
a time when the Minister for Local Government must responsibly step
in and intervene under the Local Government Act 1995. That time
arrived last night. I am sure that the appointment of commissioners
will result in an improvement in the governance of the city. I look
forward to the restoration of democracy in Joondalup once the issues
have been resolved.”224
5.32

On December 10 2003, the Minister provided the following response to a question
without notice on this issue as follows:
“1675. Hon RAY HALLIGAN to the Minister for Local Government
and Regional Development:
Given that the minister was aware of the problems involving the
mayor, councillors and staff at the City of Joondalup as far back as
July 2003 (1) Why and on what basis has the minister decided to suspend the
council, when he stated a few months ago that he did not have the
powers to act?
(2) What has changed?
(3) Will the minister acknowledge the inconsistency that has been
shown between his earlier claims and the action he has now taken?
Hon TOM STEPHENS replied:
I thank the honourable member for his question and the way he has
couched it. What an extraordinary question!
(1)-(2) My recent action of suspending the Council of the City of
Joondalup, and my earlier decision to not order an inquiry into a
specific matter at Joondalup, are two very different issues. Some time
back I stated that I did not have the power to act on an inquiry into
the chief executive officer at the City of Joondalup, as his employment
was a council issue and needed to be resolved by the council. At that
time I was advised by the Department of Local Government and
Regional Development that good government was still being provided
by the council of that city. Unfortunately, over time, as the council
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sought to resolve the matter of the CEO’s appointment and ongoing
employment, the relationships within the elected body deteriorated to
such an extent that, in my opinion, good government was no longer
being provided. Therefore, I decided that I had no choice but to
suspend the council.
(3) There is absolutely no inconsistency on my part, but there is some
inconsistency apparent in the Opposition. Originally, it said
absolutely nothing, but in recent days, following my ultimatum to the
City of Joondalup, it suddenly said that I should have acted sooner. In
fact, it said that I should have acted six months ago. That would have
taken us to a date a couple of weeks after the local government
elections, at which new councillors had been elected. Presumably, the
Opposition is saying that immediately following local government
elections, when new councillors were sitting on the council, I should
have sacked them.
…
Hon TOM STEPHENS: In any case, on the issue of the qualifications
of the chief executive officer, I remind members that I did refer this
item to a parliamentary inquiry in July this year because I saw that as
being the most appropriate mechanism by which to examine this
issue. I did not have the power to act in terms of an inquiry into the
CEO at the City of Joondalup as his employment was a council issue
and needed to be resolved by the council. …. “225
5.33

The Committee looks forward to the Minister’s response to this report.
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CHAPTER 6
PROPOSALS FOR REFORM
THE NEED FOR REFORM
6.1

WALGA expressed the view that the processes followed by local governments in WA
for recruiting and selecting their CEOs are sufficiently rigorous and consistent with
human resource contemporary practices, and that the Act is sufficient in that regard.226

6.2

A significant number of submissions received from local governments were strongly
opposed to any amendments being made to the Act in response to what they perceived
was an isolated problem.227

6.3

The Committee, however, has formed the view that some clarification of certain
provisions of the Act is needed, either by amendment of the Act or by way of new
regulations. This view has been formed not simply by one “isolated incident”, but
from an examination of the issues raised in both the City of South Perth 2002
Ministerial inquiry and the current situation at the City of Joondalup, and matters
canvassed in the written submissions and oral evidence received by the Committee
over the course of this inquiry.

REGULATIONS TO CLARIFY THE CEO SELECTION AND APPOINTMENT PROCESS
6.4

Section 9.59 of the Act provides that the Governor may make regulations prescribing
all matters necessary and convenient for giving effect to the purposes of the Act.

6.5

It is certainly an option for the Government to introduce highly prescriptive
regulations to clarify s 5.36 of the Act. Issues such as how a Council should satisfy
itself as to the qualifications of a candidate for a CEO position and the provisions of a
proposed CEO employment contract could be easily, and extensively, detailed in such
regulations. An obvious suggestion for a regulation arising from the present inquiry
may be one that requires all successful candidates for a CEO position to submit
certified copies of all academic qualifications prior to signing a contract of
employment.
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6.6

The Committee, however, is reluctant to suggest that the Government should impose
an onerous set of regulations on local governments. The Committee would prefer
individual local governments to maintain their autonomy and flexibility in relation to
the employment of CEOs. There is a need, though, for local governments to be aware
of the issues highlighted in this report, and for them to strive for best practice in this
area. The Committee sees an important educational role in this regard for the
Department, WALGA and LGMA.

6.7

Notwithstanding the Committee’s reluctance to recommend detailed regulations, the
Committee has identified a small number of provisions in the Act which may need to
be clarified or strengthened by way of amendment.

THE POWER AND PROCESSES OF A LOCAL GOVERNMENT TO APPOINT A CEO
The Establishment of the Selection Criteria for a Position and an Appropriate
Recruitment Process
6.8

The Committee generally supports local governments adopting a recruitment process
for their CEOs that is closely aligned, where practical, to that applied by the State
public sector for the appointment of Senior Executive Service staff. The relevant
Council should always make the decision on the appointment.

6.9

Local governments should begin their recruitment process by the Council setting
broad selection criteria which candidates must satisfy.

6.10

Independent selection panels staffed with public servants with significant recruitment
experience should, where practical, interview candidates and make recommendations
on candidates based on a thorough application of the selection criteria to each
candidate’s claims.

Recommendation 2: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association should give consideration to developing a general best
practice recruitment process for local government which is aligned, where practical
given the unique situation of local governments, to that currently applying in the State
public sector for the recruitment of Senior Executive Service staff.
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Advertising CEO Positions
6.11

Section 5.36(4) of the Act states that:
“Where a local government advertises the position of CEO, the local
government is to state in the advertisement the salary and the total
value of all remuneration and benefits payable to the CEO.”

6.12

The current provisions of the Act do not make the advertising of CEO positions
mandatory, but simply require that if a position is advertised, the total salary and
remuneration and benefits package for the position must be stated in the
advertisement.

6.13

In both the City of South Perth and City of Joondalup case studies, the CEO position
was filled without the position being advertised.

6.14

In terms of the advice that the Department presently gives local governments with
respect to the issue as to whether advertising of CEO positions is necessary or
desirable, the Director General of the Department and the Minister advised the
Committee as follows:
“Ms Gwilliam: When local government authorities have sought
advice from the department, we have urged them to advertise. We
have certainly indicated that it is fine to use recruitment agencies to
support the process. The approach the department has taken in terms
of an advisory role is one of transparency.
Hon Tom Stephens: At the same time as urging local governments to
advertise, and at the same time as drawing local governments’
attention to the recent inquiry into the City of South Perth and the
recommendation made by inquirer McIntyre that councils should
advertise, the department has nonetheless always made the point
when the issue has been raised that the current Act leaves the final
decision on this question in the hands of local councils.
…
Ms Gwilliam: The Act makes it clear that the process to be followed
in terms of the recruitment of a CEO is up to the council. In our
advisory role we take the open and transparent approach and we
certainly strongly recommend to councils that the best way to
demonstrate to the public that they have the best person for the job is
by advertising. There is nothing wrong with supplementing that
through the use of a recruitment firm but we certainly urge towards
transparency. There were lessons to be learned from South Perth. In
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the inquiry into South Perth there is reference to the advantages of
being open and transparent in the recruitment process.”228
6.15

There was support in the written submissions received, and the oral evidence heard, by
the Committee for the proposition that it is best practice for all senior positions in
local government to be advertised requesting applicants to submit a written application
addressing specified selection criteria.229

6.16

The Minister advised the Committee that he was in favour of introducing a mandatory
requirement in the Act for local government CEO positions to be advertised. The
Minister stated:
“In terms of the issues to be resolved so far as the committee is
concerned, it may like to tackle the issue of advertising positions such
as that of the CEO for local government. The question arises: should
it be mandatory? My clear view is that it should be and the Act should
be changed to say so. Recruitment firms are there to complement and
assist in that process, not to replace it. Once properly advertised, the
job criteria are clear and appeals processes etc should be put in place
so that the issues that arise can be effectively tackled. This is the
practice, for instance, with director general positions in the public
service and it is a good enough practice to apply to local government
positions as well.”230

6.17

LGMA indicated in its submission that it would support an amendment to the Act
making it a requirement that CEO vacancies be publicly advertised. LGMA also
noted, however, that to be consistent with State public sector Senior Executive Service
appointments, renewals or extensions of existing CEO contracts should not have to be
advertised.231 Support for such an amendment was also expressed in a number of
submissions from individual local governments.232

228

Minister, and Ms Cheryl Gwilliam, Director General, Department, Transcript of Evidence, October 2
2003, p7.

229

See, for instance, the following: Submission No 12 from Ms Marie Macdonald & Ms Monique Moon,
September 6 2003, p1; Submission No 13 from Mr V K Zakrevsky, September 9 2003, p1; and Mr Denis
Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p14.
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Minister, Transcript of Evidence, October 2 2003, p2.

231

Submission No 25 from LGMA, September 11 2003, p1.

232

See the following submissions: Submission No 5 from Mr Andrew Macnish, CEO, Shire of Busselton,
September 8 2003, p1; Submission No 8 from Mr Frank Edwards, CEO, City of Perth, September 9 2003,
p2; Submission No 33 from Shire of Gnowangerup, September 23 2003, p1.
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6.18

The Minister advised the Committee that he did not hold a firm view on whether local
government CEO contract renewals should be subject to mandatory advertising.233

6.19

There was certainly support for a mandatory advertising requirement for CEO
positions amongst the submissions received from the public.234 As the South Ward
Ratepayers and Electors Association Inc wrote:
“This amendment will directly address any perceptions of a ‘done
deal’. It will also significantly broaden the scope for attracting
candidates.”235

6.20

Mr Denis Smith expressed the view to the Committee that much of the controversy
surrounding his appointment by the City of Joondalup may have been avoided had the
position been advertised:
“I have read the submission that has been made by the LGMA, which
is part of the documentation that is being submitted to you. I endorse
that submission; that is, the submission made by the LGMA in respect
of the current provisions of the Act. I am of the view that the one area
that needs to be corrected is that all positions should be advertised
and you should be required to make a formal written application
together with a set of criteria that are spelt out in the job specification
to which you apply. That would clarify a great deal of the controversy
that has been attached to this matter.”236

Possible Problems with Headhunting Without an Associated Advertising Campaign
6.21

A number of submissions noted that headhunting recruitment practices could still be
of benefit, so long as they were used in conjunction with a public advertising
campaign.237

6.22

Mayor Katherine Jackson of the City of Melville noted the following possible
problems with a local government undertaking targeted headhunting in recruiting a
CEO without an associated advertising campaign:

233

Minister, Transcript of Evidence, October 2 2003, pp2-3.
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See the following submissions: Submission No 12 from Ms Marie Macdonald and Ms Monique Moon,
September 6 2003, p1; Submission No 13 from Mr V K Zakrevsky JP, September 9 2003, p1; Submission
No 14 from Cr Michael Caiacob, City of Joondalup, September 2003, p9; Submission No 21 from South
Ward Ratepayers and Electors Association Inc, September 2003, p6.
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Submission No 21 from South Ward Ratepayers and Electors Association Inc, September 2003, p6.
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Mr Denis Smith, CEO, City of Joondalup, Transcript of Evidence, October 7 2003, p14.
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For instance, Submission No 14 from Cr Michael Caiacob, City of Joondalup, September 2003, p9.

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

121

Public Administration and Finance Committee

SIXTH REPORT

“The problem I see with headhunters - which is another issue - is that
if they are only headhunting and not advertising the position, they
may approach people who are already well ensconced in some
business or organisation at a high salary and who will not accept a
drop in that salary. Somebody who moves from Sydney to Perth will
no longer experience such high costs of living. Accommodation over
there is far higher than it is here. I believe that our general cost of
living in terms of purchasing items at the shop is higher, but in terms
of accommodation, it is not. There is a nice, lovely style of living here.
In fact, a lot of people want to live in Perth because of the laidback
lifestyle. We are isolated, and that has a lot of benefits. Headhunting
is a problem if the headhunters consider only those people who are
already getting high salaries. In any case, would such people be
happy in local government and working in a narrower environment
etc? Headhunting can build a false illusion of success because of a
person’s current position. The person’s skills may not even be
transferable, and he may not be good in the new job.”238
Legislative Requirements in Other Australian Jurisdictions to Advertise Local
Government CEO Vacancies
6.23

A requirement to advertise vacant local government CEO positions is common in
other Australian jurisdictions.

New South Wales
6.24

Section 348 of the Local Government Act 1993 (NSW) states:
“Advertising of staff positions
348 Advertising of staff positions
(1) When it is proposed to make an appointment to a position within
the organisation structure of the council, the position must be
advertised in a manner sufficient to enable suitably qualified persons
to apply for the position.
(2) If the position is a senior staff position, the requirement of this
section is satisfied if the position is advertised at least twice in a daily
newspaper circulating throughout the State.
(3) This section does not apply to:

238
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(a)

the re-appointment, under a new contract, of a senior
staff member, or

(b)

the appointment of an employee if the term of
employment is for:
(i)

not more than 12 months, or

(ii)

two or more periods that together are not
more than 12 months in any period of 2
years.”

Victoria
6.25

Section 94 of the Local Government Act 1989 (VIC) states:
“The Chief Executive Officer
94. The Chief Executive Officer
(1) A Council must appoint a natural person to be its Chief Executive
Officer.
(2) The Chief Executive Officer is a member of Council staff.
(3) A Council may only appoint a person to be its Chief Executive
Officer after it has invited applications for the position in a notice in a
newspaper circulating generally throughout Victoria and has
considered all applications received by it that comply with the
conditions specified in the notice.
(4) Sub-section (3) does not apply if(a)

in the 6 months immediately before the person's
contract as Chief Executive Officer is due to expire,
the Council passes a resolution to reappoint that
person as its Chief Executive Officer; and

(b)

at least 14 days before the resolution is passed,
public notice was given of the intention to put the
resolution; and

(c)

the public notice contained(i)

a statement that the passing of the
resolution would result in the
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reappointment of the Chief Executive
Officer without the position being
advertised; and
(ii)

any other details required by the
regulations.

(4A) Sub-section (3) also does not apply if a Council appoints a
person to act as its Chief Executive Officer for a period of not more
than 12 months.
(5) A Council must not remunerate in any way a person who has filled
the Chief Executive Officer’s position on an acting basis for 12
months for anything the person does in respect of that position after
that 12 month period (unless the person is appointed after the Council
has complied with sub-section (3)).
(6) If a Council passes a resolution to reappoint a person as its Chief
Executive Officer without advertising the position, the Council must
make details of the person's proposed total remuneration as Chief
Executive Officer under the new contract available for public
inspection within 14 days after the passing of the resolution.
(7) A contract of employment as Chief Executive Officer between a
Council and a person is void if it is made(a)

in circumstances that are contrary to this section; or

(b)

while a current contract of employment as Chief
Executive Officer with the person exists and that
current contract is not due to expire for at least
another 6 months (regardless of whether or not the
Chief Executive Officer's position has been
readvertised).”

South Australia
6.26

Section 98 of the Local Government Act 1999 (SA) states:
“Appointment procedures
Appointment procedures
98. (1) If a vacancy occurs or is about to occur in the office of chief
executive officer, the council must take steps to fill the vacancy (or the
pending vacancy).
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(2) The council must appoint a person to act in the position of chief
executive officer until a vacancy is filled.
(3) For the purpose of filling a vacancy, the council must invite
applications by advertising in a newspaper circulating throughout the
State, and may take other action as the council thinks appropriate.
(4) The council must appoint a selection panel to assess applications
for the position of chief executive officer, to recommend
readvertisement or other additional steps (if necessary), and to make
recommendations to the council on an appointment.
(5) The council makes the appointment to the office of chief executive
officer.
(6) This section does not apply in circumstances involving the
reappointment of a chief executive officer following the completion of
a term of office.”
6.27

The Committee notes the strong support for an amendment to the Act to provide for
the mandatory public advertising of vacant local government CEO positions. The
Committee also acknowledges the existence of such mandatory public advertising
requirements in local government legislation in New South Wales, Victoria and South
Australia. All of these provisions provide for an express exception to the advertising
requirement in the case of the renewal of a contract of employment for a local
government’s existing CEO.

6.28

The Committee notes that clause 45 of the Local Government Amendment Bill 2003
(Bill) introduced by the Minister into the Legislative Council on December 3 2003,
will provide for mandatory advertising, as prescribed by regulations. Clause 45 of the
Bill currently reads:
“45. Section 5.36 amended
(1) Section 5.36(2)(b) is amended by deleting “satisfied with the
provisions of the proposed employment contract.” and inserting
instead —
“
satisfied* with the provisions of the proposed employment
contract.
* Absolute majority required.
”.
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(2) Section 5.36(4) is repealed and the following subsection is
inserted instead —
“
(4)

The position of CEO of a local government is to be advertised
by the local government in the manner prescribed, and the
advertisement is to contain such information with respect to
the position as is prescribed.
”.

Recommendation 3: The Committee supports the proposed amendment to section 5.36
of the Local Government Act 1995, and recommends that it be mandatory for vacant
local government chief executive officer positions to be advertised in at least one
statewide circulation newspaper, and that in the case of large local governments also
one nationwide circulation newspaper. Furthermore, there should be an express
exception to this requirement for those circumstances where there is an extension or
renewal of an existing contract between a local government and its Chief Executive
Officer.
Introducing a Salary Range in Advertisements for Local Government CEO Positions
6.29

An issue that came to light from the evidence received by the Committee in relation to
the City of Joondalup case study was that local governments feel constrained by the
current requirements that the Act imposes when a local government advertises a CEO
position.

6.30

It appears that the City of Joondalup Council was reluctant to advertise its CEO
position due to the fact that it would be locked into a fixed remuneration package as
advertised, with no flexibility to negotiate a remuneration package with a successful
candidate.

6.31

Section 5.36(4) of the Act provides that:
“Where a local government advertises the position of CEO, the local
government is to state in the advertisement the salary and the total
value of all remuneration and benefits payable to the CEO.”

6.32

The view has been expressed to the Committee that this provision unduly restricts the
ability of a local government to negotiate with candidates during the recruitment
process for a CEO. For example, the City of Perth’s submission states:
“It is appreciated that whilst the spirit of the Act is to be open and
accountable, defining the package to this degree can be overly
restrictive. In executive recruiting, it is more common to negotiate
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without a package value in order to attract the greatest pool of
quality candidates. The organisation then negotiates the package
value with the successful applicant, to the satisfaction of the Council.
If local government wishes to attract high quality competitive
candidates, then more flexible recruiting practices should be provided
for.”239
6.33

The Committee acknowledges that there may be some advantage in providing a salary
range in an advertisement for a local government CEO position in order to attract the
widest possible field of applicants. However, it is also recognised that if a strict limit
in not placed on the extent of the salary range, the practice may be open to abuse.

6.34

To the extent that the Act presently does not provide for salary ranges to be used in
advertising for a local government CEO position, the Committee is of the view that
the Government should consider an appropriate amendment to the Act.

6.35

The Committee believes that the Salaries and Allowances Tribunal (SAT) should also
have a role in providing advice on a suitable range in which remuneration packages
for a particular position may be negotiated. The Committee’s views on a much greater
role for the SAT in the employment of local government CEOs are discussed further
below at para 6.100.

6.36

The Committee also notes that there should be a formal, public and accountable,
process which councils must undertake if they decide to appoint a candidate to a CEO
position on a total remuneration package which falls outside of the advertised range.

239

Submission No 8 from City of Perth, September 9 2003, p4.
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Recommendation 4: The Committee recommends that:
(a) the Government give consideration to amending the Local Government Act 1995 to
require local governments, prior to advertising a vacant Chief Executive Officer
position, to obtain advice from the Salaries and Allowances Tribunal as to an
appropriate range in which to negotiate a remuneration package for the position;
(b) the Government give consideration to amending the Local Government Act 1995 to
permit local governments to advertise a Chief Executive Officer position with a
remuneration package within a specified negotiable range as determined by the relevant
Council after its consideration of the advice from the Salaries and Allowances Tribunal;
and
(c) Councils be required to follow a public and accountable process, to be developed by
the Department of Local Government and Regional Development and the Western
Australian Local Government Association, which may require the re-advertising of the
position, in circumstances where a Council wishes to appoint a candidate to the
advertised position on a total remuneration package in excess of the advertised range.
A Greater Role for WALGA in the Recruitment of Local Government CEOs
6.37

A private submission received by the Committee suggested that local government
CEO recruitment should be removed from the responsibility of councils and should
instead be handled by an independent senior executive recruiting service of the State
Government. It was argued that councillors do not have the appropriate level of skills,
professionalism and impartiality to select a CEO.

6.38

Deputy Mayor Hollywood of the City of Joondalup stated that he was of the view that
WALGA should have an active role in the appointment of all local government CEOs
in WA.240

6.39

The Committee notes that on March 27 2003, the Randwick Council in New South
Wales terminated the employment of its CEO, Mr Glen Oakley, after only one week
when it was discovered that he had been misrepresenting his academic qualifications
for the past 20 years.241 At the time of the termination, Randwick Councillor Murray
Matson called for the Randwick Council to turn the entire job recruitment process
over to the New South Wales Local Government and Shires Association to run:

240

Mr John Hollywood, Deputy Mayor, City of Joondalup, Transcript of Evidence, October 3 2003, p30.

241

Mr Sean Nicholls, “Council says $1.2m manager lacks integrity for job following resume revelations”,
The Sydney Morning Herald, March 28 2003, at Internet site:
http://www.smh.com.au/articles/2003/03/27/1048653805062.html , p1.
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"Lgov NSW - representing the Local Government Association of NSW,
has offered a service called 'Employment Solutions' since 1992. It
specializes in recruiting top level staff for Councils such as General
Managers.
It would be transparent, independent, and appropriate for Randwick
to use this service."242
WALGA’s Recruitment and Selection Service
6.40

In relation to the issue of councils making appropriate checks to verify the accuracy of
claims made by candidates in applications for local government CEO positions,
LGMA made the following suggestion to the Committee:
“A prudent Council, given proper professional advice would ensure
appropriate checks and enquiries are made in relation to applicants.
Many Councils now utilise the services of commercial recruitment
companies, or the West Australian Local Government Association
Workplace Solutions Service, to assist and guide them through the
assessment and selection process for a new Chief Executive Officer.
These consulting organisations would be well versed in the rigors
required to test applicants claims to qualifications and
experience.”243

6.41

In its written submission to the Committee, the City of Perth notes:
“The WA Local Government Association has recognised that it is the
responsibility of Elected Members to be aware of employment matters
related to the employment of a CEO, and as such has initiated a
recruitment and selection service.
It is suggested that the Committee examine this service prior to giving
further consideration to the introduction of regulations.”244

6.42

Mr John Turkington, former Acting CEO of the City of Joondalup, told the
Committee that:
“An independent body such as WALGA could provide some benefits
to local governments. I am familiar with a service that WALGA is

242

Cr Murray Matson, Randwick Council (NSW), “New General Manager Debacle: Randwick Catches on to
Newcastle’s
Bad
News”,
Media
Release,
March
28
2003,
at
Internet
site:
http://homepages.tig.com.au/~matson/latestnews/28-3-03latestnews.htm , p1.
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Submission No 25 from LGMA, September 11 2003, p2.
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currently undertaking, which I understand is called “local
government workplace solutions”. That could benefit not only those
local governments in which there is conflict but also those that do not
have the necessary wherewithal or the expertise to undertake the task
themselves. Small local governments in the bush, for instance, must be
struggling to appoint not only CEOs but also other staff.”245
6.43

Ms Ricky Burges, CEO of WALGA, provided the Committee with the following
summary of WALGA’s recruitment and selection service for local governments:
“It is a service that is available if requested, so obviously it is not
mandatory. It is the same type of service that many of the other
recruitment agencies offer to businesses, including local governments.
It provides for a range of things from simply taking over the
administrative processes, which might be just the advertising,
accepting applications and short-listing, through to being involved
intimately in every aspect of the recruitment process, supporting a
council through that process of recruitment.”246

6.44

WALGA’s CEO went on to explain to the Committee the need for WALGA to
provide such a recruitment service, as follows:
“The association acts on behalf of many councils by recruiting on
their behalf and running that process. A reason we were encouraged
to develop that business unit for local government is that we have not
been impressed with some of the independent private agencies and the
way they do business. I think they could certainly improve their game
and could be better at what they are doing. I did not believe that local
government was getting the best service, and we wanted to do that
ourselves.”247

6.45

The Committee noted the following advice of WALGA in response to questions asked
by Hon Ed Dermer with interest:
“Hon ED DERMER: … You advised us earlier that the association
has a body available that local councils can choose at their discretion
to assist them in their recruitment process. Is it the practice of your
association’s recruiting arm, if I can use that expression, to examine
academic records from universities or in other ways to verify the

245

Mr John Turkington, former Acting CEO, City of Joondalup, Transcript of Evidence, October 27 2003,
p13.

246

Ms Ricky Burges, CEO, WALGA, Transcript of Evidence, October 3 2003, p2.

247

Ibid, p10.
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validity of claims made in the resumés or applications put forward by
candidates for positions?
Ms Burges: Yes. It is a responsibility that is taken on by the
recruiting arm, which is called Workplace Solutions, to check that the
references and qualifications that are provided are real and can be
verified. It is our responsibility to do that.
Hon ED DERMER: Does the association recommend to local
government authorities throughout the State that practice of verifying
claims in applications for positions?
Ms Burges: Absolutely.”248
6.46

There was, however, some concern expressed about how impartial and independent
WALGA’s recruitment service could be. Mr Lindsay Delahaunty, CEO of the City of
Stirling, noted the following:
“I have a lot to do with WALGA. Over the years I have worked on
various committees with it. I heard a question Mr Fischer asked
earlier. WALGA now supplies recruitment and other services in that
area to local government. In my view, that is not right because I
believe WALGA has a conflict of interest. It solicits membership from
the councils and its members pay subscriptions to WALGA. That
might tarnish its ability to be fully independent at times. There are
adequate consultants in the private sector. Recruitment and some of
the human resources practices about which we talk are not
specialised to local government; they are generic in any industry.
They are best practice principles in industrial relations skills. Private
companies can do the job adequately and advise councils
correctly.”249

Preparation of a WALGA ‘Guide to Employing CEOs’ for Local Government
6.47

The CEO of the Shire of Broomehill, Mr Peter Fitzgerald, suggested that the
development by WALGA of an ‘Employing your CEO Guide’ could be of benefit to
local governments.250 He noted that the Local Government Purchasing and Tender
Guide, published in 2002 by WALGA’s predecessor, is an excellent local government
practitioner’s tool that was developed out of difficulties that were being experienced
in interpreting the relevant legislation.

248

Ibid, p8.

249

Mr Lindsay Delahaunty, CEO, City of Stirling, Transcript of Evidence, October 27 2003, pp12-13.
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Submission No 28 from Mr Peter Fitzgerald, CEO, Shire of Broomehill, September 10 2003, p1.
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The Chairman raised with Ms Ricky Burges, the CEO of WALGA, the possibility of
the development of such a guide by WALGA:
“The CHAIRMAN: … Chief Executive Officer of the Shire of
Broomehill has stated in his submission to the committee that “I believe that a well developed ‘Employing your CEO’
Guide, similar to the [WALGA] Purchasing and Tender
Guide, would go a long way to avoiding conflicts such as the
current one at Joondalup.”
Has WALGA given any thought to preparing such a guide for local
governments?
Ms Burges: Yes, we do at the moment have a number of, I suppose,
recommended strategies and processes. That particular reference to a
guide for a best-practice way of employing a CEO has not been
developed, but it could well be developed. It is not at the moment on
the agenda.”251

Recommendation 5: The Committee supports the preparation by the Western
Australian Local Government Association of a ‘Guide for Employing Local
Government Chief Executive Officers’, to be distributed to all local governments in
Western Australia along with details of the Western Australian Local Government
Association’s existing recruitment and selection service for local governments.
MINIMUM QUALIFICATIONS OR EXPERIENCE FOR LOCAL GOVERNMENT CEOS
6.49

Section 5.36(2)(a) of the Act states that:
“(2) A person is not to be employed in the position of CEO unless the
council —
(a) believes that the person is suitably qualified for the position; …”

6.50

Cr O’Brien, of the City of Joondalup, noted in his evidence to the Committee:
“You canvassed the question of qualifications. We are governed by
the Local Government Act 1995. The requirement under section
5.36(2)(a) is for the council to believe that the person is suitably
qualified for the position. It does not say that the person must have
even a final year primary school certificate.”252

251

Ms Ricky Burges, CEO, WALGA, Transcript of Evidence, October 3 2003, pp2-3.
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Cr Mike O’Brien, City of Joondalup, Transcript of Evidence, October 3 2003, p19.
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In his submission to the Committee, Mr Ray Hooper, states that:
“Section 5.36 of the Local Government Act 1995 can be considered
deficient from various aspects:
a.

It does not specify ‘suitably qualified’, … leaving the criteria
in the area of subjectivity and personal perception of what is
required. …”253

6.52

Cr Caiacob, of the City of Joondalup, expressed the view that the Act needs to be
amended to provide clear definitions of the words “believes” and “suitably qualified”
for the purposes of s 5.36(2)(a).254 Cr Caiacob further believes that s 5.36(2)(a)
should be amended to clarify whether this is a continuing requirement for the Council
to maintain its belief in its CEO holding suitable qualifications throughout the term of
the employment contract, or whether it is simply a requirement that applies
immediately prior to a CEO’s appointment and at no other time.255

6.53

There was support for the introduction (or reintroduction) of prescribed minimum
qualifications for CEOs in submissions received from the public.256 It was also
recognised by those who supported minimum qualifications that, due to the vast
differences between local governments in WA, there would also need to be some kind
of sliding scale of qualifications depending on the size and complexity of individual
local governments.257

6.54

Cr Walker, of the City of Joondalup, noted the difficulties of imposing a “one size fits
all” approach across local government, but also acknowledged the possibility of a
gradated table of qualifications based on the size and complexity of a local
government:
“The City of Joondalup is the second largest council in Western
Australia. It is beaten at the post only by the City of Stirling. Some
councils control areas with a population of only 200 people spread
over a radius of a couple of thousand kilometres. Those councillors
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Submission No 19 from Mr R P Hooper, September 9 2003, p1.
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Submission No 14 from Cr Michael Caiacob, City of Joondalup, September 2003, p4.
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Submission No 14 from Cr Michael Caiacob, City of Joondalup, September 2003, p4.
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See, for instance, the following submissions: Submission No 10 from Mr Ray Cox, September 6 2003,
p1; Submission No 12 from Ms Marie Macdonald and Ms Monique Moon, September 6 2003, p1;
Submission No 13 from Mr V K Zakrevsky, September 9 2003, p3; Submission No 14 from Cr Michael
Caiacob, City of Joondalup, September 2003, p6; Submission No 31 from Dr M S Lekias JP, Mayor of
the City of Canning, September 16 2003, p3; and Submission No 21 from South Ward Ratepayers and
Electors Association Inc, September 2003, pp6-7.
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could not expect their CEO to have the same degree of qualifications
as the CEOs of the Cities of Stirling, Joondalup or Wanneroo.
Guidelines must be imposed on a CEO of a city of the size of
Joondalup, whereas a CEO of a smaller city would not need to hold
so many qualifications. That would allow people who want to become
a CEO to work in the smaller cities while gaining the necessary skills
and qualifications that would enable them to manage a city the size of
Joondalup, Stirling or Wanneroo. Guidelines such as those would be
necessary, otherwise little country shires could not afford to pay $200
000 a year to a CEO who has many degrees and qualifications.”258
6.55

Similar views were expressed in the respective evidence of Mr Zakrevsky and Cr
Caiacob. Mr Zakrevsky suggested a variety of minimum qualifications for local
government CEOs based on local conditions:
“The qualification provisions need be only basic accountancy and
report writing from a technical and further education college for a
small shire such as Sandstone, but, as stated earlier in my written
submission, a relevant accredited tertiary qualification suitable for
the major field of activity affecting the municipality, supported by five
years extensive experience, is necessary for larger municipalities. An
accredited qualification, whether minor or major, is proof that a
person has the ability to apply himself to a work-study regime, is able
to self-discipline, has an understanding of how to handle problems,
appreciates other people’s efforts and abilities, and has begun to
understand that a person has responsibility towards other people’s
lives and finances.”259

6.56

Cr Caiacob, of the City of Joondalup, stated:
“I think the Act could possibly include quality selection criteria for
positions of importance such as the CEO’s position which, depending
on the size of the municipality and the rate and population base, there
could be a sliding selective criteria table to help councillors
understand what is required of them in the selection process. It also
leads to openness and accountability for the general public.”260

6.57

Considerable opposition was expressed in many of the submissions received from the
local government industry to the suggestion of introducing minimum academic

258

Cr Allison Walker, City of Joondalup, Transcript of Evidence, October 3 2003, p4.
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Mr V K Zakrevsky, Transcript of Evidence, October 7 2003, pp1-2.

260

Cr Michael Caiacob, City of Joondalup, Transcript of Evidence, October 7 2003, p3.
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qualifications and experience for local government CEOs.261 It was viewed by most
as a backward step and a return to the days when there was a perception that local
government was a “closed shop” with only long-term insiders getting the top jobs
ahead of possible quality candidates from the private sector or the State/Federal public
sector.262
6.58

Mr Ray Hooper suggests in his submission that qualifications and experience are not
the only criteria for appointment as a local government CEO and that such a narrow
focus may actually be a constraint against employing the right person for the job.263

6.59

WALGA was opposed outright to the introduction of minimum qualification standards
for CEOs:
“… we do not support minimum qualifications - we would certainly
not do that. That is not a position that the association takes. We would
say that is going back to the 1960s Act, and that is not where we want
to be. We are trying to move forward.”264

6.60

Ms Ricky Burges, the CEO of WALGA, went on to state the following:
“… back in the 1960s we used to demand that, and we found that the
people who were getting jobs were those who had qualifications and
perhaps little else. That is really not what organisations are looking
for these days. Many times experience outweighs qualifications. I
think that is the case in councils and organisations generally. In
another life I am President of the Australian Institute of Management,
so I have experience there as well.
That experience used to be called required previous learning - RPL. It
has been demonstrated on many occasions that people with previous
experience have as much or perhaps more skill than people holding
qualifications. If we legislate for that, we will put organisations in a
straightjacket, which is not where we want to take them. We need to
promote rather than legislate for best practice and the right way to do
things.”265

261

See, for instance, Submission No 20 from Mr John Bonker, CEO, Town of Victoria Park, September 10
2003, p2, and Submission No 30 from Tambellup Shire Council, undated, p1.

262

Submission No 23 from Shire of Capel, undated, p2.

263

Submission No 19 from Mr R P Hooper, September 9 2003, p2.
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Ms Ricky Burges, CEO, WALGA, Transcript of Evidence, October 3 2003, p7.
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Ibid, p9.
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The Minister advised the Committee that he is opposed to amending the Act to
provide for minimum qualifications for local government CEOs in WA:
“With regard to qualifications, should there be a minimum and
should mandatory qualifications be specified in the Act? In my view
the answer is no. This is not an issue that should be tackled in that
way in the statute. It should rest with the council. The Local
Government Act covers 144 councils, 142 of which are in Western
Australia - the other two are on the Cocos Islands and Christmas
Island. However, councils like Sandstone, Yalgoo and Murchison are
best placed to work out what type of qualifications they need for the
position, or can adequately attract into their area, rather than have a
mandatory provision that might be suited for the City of Perth or the
City of Joondalup. The Act does not have a role in making a
requirement mandatory. It is a situation of horses for courses.”266

Minimum Qualification Requirements for Local Government CEOs in Other Australian
Jurisdictions
6.62

The jurisdictions of New South Wales, Queensland and the Northern Territory all
contain references in their local government legislation to prerequisite requirements,
of varying degrees of specificity, that candidates for positions as local government
CEOs must satisfy prior to appointment. The requirements vary from a candidate
simply needing to possess very general qualities such as “the greatest merit” based on
qualifications, etc. (NSW), or the “ability, experience, knowledge and skills” to do the
job (QLD), up to quite specific minimum qualifications (NT).

New South Wales
6.63

Section 349 of the Local Government Act 1993 (NSW) applies to candidates for all
positions in the administration of a local government and relevantly states:
“Appointments to be on merit
349 Appointments to be on merit
(1) When the decision is being made to appoint a person to a position:
(a)

266
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(b)

from among the applicants eligible for appointment,
the applicant who has the greatest merit is to be
selected.

(2) The merit of the persons eligible for appointment to a position is
to be determined according to:
(a)

the nature of the duties of the position, and

(b)

the abilities, qualifications, experience and standard
of work performance of those persons relevant to
those duties.

…”
Queensland
6.64

Section 1133 of the Local Government Act 1993 (QLD) states:
“1133 Selection of chief executive officer
(1) In selecting a person to be its chief executive officer, a local
government must have regard to-(a)

the role of the chief executive officer; and

(b)

the extent of its resources and jurisdiction of local
government.

(2) A local government must appoint as its chief executive officer a
person with enough ability, experience, knowledge and skills to
effectively perform the chief executive officer's role.”
Northern Territory
6.65

Section 142 of the Local Government Act (NT) relevantly states:
“Clerk
142. Clerk
(1) A council shall appoint a person who (a)

has attained the age of 18 years; and

(b)

holds prescribed qualifications or whose appointment
is approved by the Minister,
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to be the clerk of the council.
(2) The clerk is the chief executive officer of the council and is
responsible to it for (a)

the control and direction of officers and employees of
the council;

(b)

giving effect to this and all other Acts in relation to
duties imposed on the council;

(c)

implementing the council's policy and decisions; and

(d)

the carrying out of such other functions as are
imposed on the clerk by the council.

…”
6.66

Regulation 15 of the Local Government (Administration) Regulations (NT) prescribes
the qualifications of Clerk as follows:
“For the purposes of section 142 of the Act, a clerk is qualified if he
or she holds a degree, diploma or certificate from a tertiary
educational institution or from or granted under the auspices of a
statutory body in the Territory or a State or another Territory of the
Commonwealth which examines or determines the curricula for a
degree, diploma or certificate, relevant to the functions of a clerk, and
has not less than 3 years administration or accounting experience
with a council or an Agency, department or body involved in local
government whether within or without the Territory.”

Town Clerk Certificates under the former provisions of the WA Local Government Act
1960
6.67

Prior to the introduction of the current 1995 Act, the Local Government Act 1960
contained a minimum qualification requirement for local government CEOs (then
known as town or shire “clerks”). Section 159 of the Local Government Act 1960 had
provided as follows:
“159. The Governor may make regulations (a)
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classes of council, whether classification is
determined by the amount of revenue of a
municipality, the location of the district of a
municipality, or otherwise;

6.68

(b)

constituting committees for the purpose of examining
those persons, or a class or classes of those persons,
and granting certificates of qualification to persons
who pass the examinations, or who are otherwise
qualified to receive certificates;

(c)

prescribing the mode of determining and obtaining
recognition for those qualifications in other States of
the Commonwealth;

(d)

providing for the cancellation of those certificates by
the committees, and the grounds upon which, and the
manner in which, the cancellation may be effected;
and

(e)

prescribing fees payable in respect of examinations
and certificates.”

Subsections (1) and (2) of Section 160 of the Local Government Act 1960 formerly
provided as follows:
“160. (1) Where the occupant of the office of clerk, engineer, town
planner, building surveyor or treasurer is not required to be
qualified, a council may appoint a person to the office
notwithstanding that he is not qualified.
(2) Where regulations so made require the occupant of the office of
clerk, engineer, town planner, building surveyor or treasurer to be
qualified the council shall not appoint a person to the office -

6.69

(a)

unless he holds the appropriate certificate of
qualification issued under the regulations; or

(b)

if he does not hold that certificate, unless the Minister
approves the appointment.”

The Local Government (Qualification of Municipal Officers) Regulations 1984 were
made by the Governor pursuant to s159 of the Local Government Act 1960 and were
in effect up to immediately prior to the commencement of the current Act. These
regulations provided relevantly as follows:
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“3. The Council of a municipality shall not appoint a person to the
office of (a)

clerk of the council; …

unless that person holds a certificate of qualification, in respect of the
office for which he has applied for appointment, issued pursuant to
these regulations.
…
5…. (2) The Municipal Clerks and Treasurers Qualifications
Committee shall issue certificates of qualification in respect to clerks
and treasurers in accordance with the provisions of these regulations,
and shall at all times as and when required, carry out and exercise all
such other duties and powers imposed or conferred on the Committee
by these regulations.
6. (1) Subject to subregulation (2), where the Municipal Clerks and
Treasurers Qualifications Committee is satisfied that a person (a)

has a Associate Diploma of Business (Management)
awarded by the Technical Education Division of the
Education Department of the State, the committee
may issue a certificate of qualification as a clerk of a
council;

(b)

has obtained the qualification of Bachelor of
Business (Local Government) at the Curtin
University of Technology and has passed the subjects
Local Government Accounts and Local Government
Law 1 and 2 or their equivalent from the Technical
Education Division of the Education Department, the
Committee may issue a certificate of qualification as
a clerk of a Council;

…
(d)

140

has obtained a qualification (i)

in law, accounting or management;
or

(ii)

required for appointment as a local
government clerk or treasurer in
another State,
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which is of at least the same standard as a
qualification referred to in paragraph (a), (b) or (c)
or which will enable him to carry out the functions of
a clerk or treasurer of a council, the committee may
issue a certificate of qualification as a clerk or
treasurer of a council, as is relevant.
(2) A certificate of qualification as a clerk or treasurer shall not be
issued to a person who has not had at least 2 years adequate and
relevant practical experience in local government administration to
the satisfaction of the Municipal Clerks and Treasurers Qualifications
Committee.
…
25. A certificate of qualification as a clerk, treasurer, town planner,
engineer or building surveyor shall not be issued to a person who has
not attained the age of 23 years.
26. A Committee may at any time cancel the certificate of
qualification issued to a person (a)

6.70

who has obtained such certificate by fraud or
misrepresentation; …”

The Department provided the following advice as to why the minimum qualifications
for clerks of a council under the Local Government Act 1960 and the Local
Government (Qualification of Municipal Officers) Regulations 1984 were not carried
over into the current Act in 1995:
“Ms Gwilliam: I think what we had in the early 1990s was the
national movement towards competency-based selection and not
really one of a limited minimum qualification in terms of the local
government certificate. Whether it is the Public Sector Management
Act 1994 or the Local Government Act 1995, we saw an opening up of
the requirement for the minimum certificate and leaving it to councils
to determine what the selection criteria should be. It was only a
limited TAFE course, but I will defer to Tim on that, who was around
at the time. It was elevating the fact that you could have highly
competent people without that certificate who might well have tertiary
qualifications.
Mr Fowler: I guess in the 1990s there was a move right across
Australia - in many other state jurisdictions nationally - to deregulate
statutory qualifications that were limiting people’s opportunity to
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work in another State as an engineer, a CEO or what have you. The
approach in the 1995 Act reflected the approach in the 1990s to
deregulate. Certainly, the qualifications you referred to existed under
the previous Act. They were there for positions such as town clerk,
shire clerk, treasurer, town planners and building surveyors. When
the department looked at the whole issue to deregulate it, the areas it
was concerned to keep in the interim were those relating to matters of
health and safety. The qualifications in relation to building surveyors
remained on the basis that that is a health and safety issue. Health
surveyors are jointly employed by the executive director of public
health and the local government. There is a system to ensure there is
some continuity. In relation to those other positions I mentioned, they
were deregulated and the Act provided councils with the autonomy to
make those decisions.”267
6.71

WALGA also provided advice on its understanding as to why the old system of Clerk
of Council certificates was abandoned:
“The broad philosophy, as I recall from the discussions that stretch
back probably 10 years before the new Act, was that there was an
increasing requirement under the 1960 Act to seek ministerial
approval for appointments. It was generally considered that a number
of the CEOs or the clerks of the council - as they were then called who were being appointed, were being brought in from areas external
to the local government industry. It was seen as unnecessary to
continue to regulate the process. It was also a unique situation in
which a clerk of a council had certain qualifications but was not
necessarily competent to do the job in that sense. More and more
councils required local governments to seek a higher level of
education for appointments. At the end of the day, the municipal clerk
certificate - I hold one of those - does not mean anything in the
context of current best practice in recruiting chief executive officers
and principal officers of local governments.”268

6.72

The LGMA also noted that:
“The Committee will be aware of the great diversity of size,
geographic location and resources of the 142 local governments in
Western Australia. This diversity is the very essence of the success of

267

Ms Cheryl Gwilliam, Director General, Department, and Mr Tim Fowler, Principal Legislation Officer,
Department, Transcript of Evidence, October 2 2003, pp7-8.

268

Mr Bruce Wittber, Policy Manager Governance, WALGA, Transcript of Evidence, October 3 2003, p2.
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the system of local government to truly meet the needs of their
“local” communities.
Fundamental within this equation is the present ability of a local
government to select a CEO most suited to the Councils and
communities expectations.
Prescribing minimum academic
qualifications for appointment as a Chief Executive Officer would
undermine that flexibility and in this Association’s opinion, be
counter-productive. A prescriptive regime existed under the Local
Government Act prior to 1995 and both the government and the
industry supported its removal at the time.”269
What is an Appropriate Minimum Qualification for Local Government CEOs?
6.73

As the Department notes in its written submission to the Committee:
“Should it be decided that a minimum qualification or experience
level is appropriate, the question arises as to what the minimum
should be. There are likely to be many divergent views on this subject
and the establishment of any particular criteria would necessary
exclude potentially suitable candidates who fall just below the
minimum level of qualification or experience set.”270

6.74

Whilst most submissions indicated a reluctance to cite specific qualifications that
could provide a suitable minimum standard for a local government CEO, there was
support for the minimum standard to be generally a degree qualification in business,
management or law.271 City of Canning Mayor, Dr Lekias, suggests that an
appropriate minimum qualification for a local government CEO should be at least a
tertiary degree in a relevant discipline, such as business management, with at least five
years management experience in an organisation of an equivalent size as the local
government.272 This view was also supported in the comments of the former CEO of
the City of Joondalup, and the current CEO of the City of Stirling, Mr Lindsay
Delahaunty, when he stated:
“From a personal point of view, I think there could be a way in which
you could state a generic situation in which you state a minimum
qualification. It seems funny that we have people answerable to us
who are required to have various qualifications - they are required

269

Submission No 25 from LGMA, September 11 2003, p2.

270

Submission No 24 from Department, September 10 2003, p2.

271

See, for instance, the following submissions: Submission No 13 from Mr V K Zakrevsky JP, September 9
2003, p3; Submission No 9 from Ms Katherine Jackson, September 9 2003, p3.

272

Submission No 31 from Dr M S Lekias JP, Mayor, City of Canning, September 16 2003, p3.
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for us to hire them. The CEO may sit over the top and may not
necessarily have any academic qualifications. I think management
qualifications are essential, and certainly a general knowledge of the
law is important. People may come from various disciplines. Provided
they have a base degree, if not a management degree, you could
easily say that those who do not have a base management degree are
required to undertake postgraduate studies, or it is preferred to have
a postgraduate qualification that is management specific. I think there
are opportunities in that area to do that.”273
6.75

It is argued that one of the disadvantages in prescribing minimum academic
qualifications by way of regulations is that such regulations quickly become dated. It
was noted that in the early 1990s the minimum qualification to be a Town/Shire Clerk
was merely a diploma, whilst a decade later a degree may be regarded as a more
appropriate minimum.274

Imposing Requirements on Local Governments to Set Their Own Minimum
Qualification Requirements and Verify That Such Qualifications are Held by an
Applicant
6.76

The Committee notes the above-stated difficulties in determining an appropriate base
level qualification that would be relevant for all local governments in WA, and the
potential complexity of establishing a scale of qualifications based on the size and
activities of certain groupings or classes of local governments in the State. The
Committee considers a more appropriate alternative to be the possibility of placing a
statutory requirement on individual local governments to set the minimum academic
qualification that they desire from a CEO right at the outset, and then to place a further
statutory obligation on the Council to verify that a successful candidate actually holds
that minimum qualification.

6.77

The Committee notes that it is clearly already the intention of s 5.36(2)(a) that in
satisfying themselves that a “person is suitably qualified for the position” of CEO, that
councillors should take steps to verify the claims made by candidates.

6.78

On the issue as to whether a local government itself should determine minimum
qualifications for its CEO, WALGA provided the following response to a question
from Hon Ed Dermer:
“Hon ED DERMER: Does the association believe it is good practice
for individual councils to set their own minimum qualifications for a
CEO before embarking on finding candidates for such a position?

273

Mr Lindsay Delahaunty, CEO of the City of Stirling,, Transcript of Evidence, October 27 2003, p5.

274

Submission No 29 from Shire of Chapman Valley, September 18 2003, p2.
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Ms Burges: That requires a double-sided answer. It is not best
practice that they set minimum qualifications, but it is best practice
that they decide whether they want to do that or not. However, if that
is their choice and they want to do that, then they should do it prior to
setting off on a recruitment process.
Mr Wittber: Most councils will determine their selection criteria and
a whole part of that process before they embark on it, which will
include the sorts of skills, knowledge and experience that they are
looking for in their successful applicant.”275
6.79

The Director General of the Department suggested that, in addition to a requirement to
advertise a CEO position, there could also be a requirement imposed for a local
government to identify and establish clear selection criteria for a position and to
undertake due diligence on those criteria.276 This point was expanded upon in the
Department’s submission as follows:
“Another option would be to specifically regulate to require a council
to consider whether, for example, an applicant has qualifications
relevant to the position and require evidence to be provided that the
applicant possesses those qualifications. The Council may have
already decided that qualifications are not necessary for the position
of CEO. In such a case, this regulation would however ensure that
that information was made available to the council in its selection
process.”277

6.80

The Committee supports the approach suggested by the Department.

Recommendation 6: The Committee does not support the reintroduction of minimum
academic and experience qualification requirements in the Local Government Act 1995
for local government chief executive officers. The Committee, however, recommends
that, in conjunction with any amendment to the Local Government Act 1995
introducing a prescribed mandatory advertising requirement for vacant local
government chief executive officer positions, a further requirement be prescribed that
any such advertisement must contain a statement indicating that minimum selection
requirements have been established for the position by the relevant local government
Council and that these minimum selection requirements are contained in a publicly
available document.

275

Ms Ricky Burges, CEO, and Mr Bruce Wittber, Policy Manager Governance, WALGA, Transcript of
Evidence, October 3 2003, p8.
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Ms Cheryl Gwilliam, Director General, Department, Transcript of Evidence, October 2 2003, p11.
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Submission No 24 from Department, September 10 2003, p2.

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

145

Public Administration and Finance Committee

SIXTH REPORT

Recommendation 7: The Committee recommends that any guidelines prepared by the
Department of Local Government and Regional Development and/or the Western
Australian Local Government Association relating to the employment of local
government chief executive officers should state that a Council must satisfy itself as to
the existence of any academic qualifications and experience claimed by an applicant in
those circumstances where the Council has determined the minimum academic
qualifications and experience required for the position.
TRANSPARENCY IN THE TERMS, CONDITIONS AND CONTRACTS OF EMPLOYMENT FOR
LOCAL GOVERNMENT CEOS
The Obligation on Councils to be Satisfied as to the Provisions of a CEO’s Employment
Contract Prior to the Appointment of the CEO
6.81

Both the City of South Perth Inquiry Report and the City of Joondalup case study
demonstrate the critical importance under the Act of a Council turning its mind to the
provisions of a draft contract of employment for a CEO prior to the contract’s
execution.

6.82

Both of these cases also tend to indicate a widespread lack of understanding by
Councillors of their obligations under s 5.36(2)(b), which states:
“A person is not to be employed in the position of CEO unless the
council 
…
(b) is satisfied with the provisions of the proposed employment
contract.”

6.83

The Committee has formed the impression from the evidence that it has received over
the course of this inquiry that individual councillors were either not interested, or did
not understand, the technical and legal provisions of CEO employment contracts, and
as such had not taken an active role in the drafting and approval of such contracts.
Such a view conflicts with their obligation under the Act to “satisfy” themselves as to
the contract provisions.

6.84

The Committee is of the view that there is a real necessity for the Department and
WALGA to provide an education program for local governments on the requirements
of s 5.36(2)(b).
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Recommendation 8: The Committee recommends that the Department of Local
Government and Regional Development and the Western Australian Local
Government Association liaise on the development of a suitable education campaign or
guidelines for local governments on the specific requirements of section 5.36(2)(b) of
the Local Government Act 1995.
The Development of a Model CEO Employment Contract for Local Governments
6.85

In his submission to the Committee, Mr Ray Hooper suggests that the Department,
WALGA and LGMA should liaise to adopt a model contract of employment which
establishes a generic template across local government that could be modified and
negotiated on a case-by-case basis by the individual councils.278

6.86

Also supportive of a model contract of employment is Dr Lekias, Mayor of the City of
Canning, who notes that the development of such a contract by the Department would
show leadership at a time of continuing controversy.279

6.87

The Committee sees merit in such an approach in not only setting out useful
provisions for the benefit of local governments to adapt to their own circumstances,
but also to the extent that such a model contract may possibly reduce legal fees
currently being paid by local governments with respect to the drafting of CEO
employment contracts. The Committee believes that there must be a clear process in
place to assist Councils in determining the appropriate terms for a CEO employment
contract.

Recommendation 9: The Committee recommends that the Department of Local
Government and Regional Development, the Western Australian Local Government
Association, and Local Government Managers Australia (WA Division Inc) undertake
consultation and jointly develop a model contract of employment for local government
chief executive officers. Furthermore, a formal process must be put in place by
Councils to ensure that any variations to such a model contract of employment for
chief executive officers are public, accountable and consistent with the Local
Government Act 1995.
Access by Individual Councillors to Documentation Relating to the Appointment of a
CEO
6.88

The Act establishes a general entitlement for Councillors to access all documentation
held by a Council which is relevant to the performance of their duties. Section 5.92 of
the Act provides as follows:
“5.92. Access to information by council, committee members

278

Submission No 19 from Mr R P Hooper, September 9 2003, p3.
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Submission No 31 from Dr M S Lekias JP, Mayor, City of Canning, September 16 2003, p4.
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(1) A person who is a council member or a committee member can
have access to any information held by the local government that is
relevant to the performance by the person of any of his or her
functions under this Act or under any other written law.
(2) Without limiting subsection (1), a council member can have access
to 

6.89

(a)

all written contracts entered into by the local
government; and

(b)

all documents relating to written contracts proposed
to be entered into by the local government.”

The Department explained the limitations of this entitlement of Councillors to the
Committee in the following terms:
“… the Act provides that councillors can access all background
papers that relate to any decisions that come before them in a council
meeting and so on. That provision I guess is aimed to ensure that they
have information to help them make those decisions. They therefore
have quite a wide power to access all those documents relating to
council agenda items. They do not have a power to go on a general
fishing expedition across all local government documents, because of
the obvious scenarios that would occur. Their powers are very much
limited to matters that come before the council. In relation to the issue
of ratepayers and electors accessing information, and the public as
well, the Act deals with that in sections 5.94 and 5.95. It has a very
extensive list of all types of documents that people can see. We have a
regulation-making power to add to that list as well. I guess there is
already a lot of scope in the Act to deal with those sorts of issues. As
they arise, different matters could be added over time.”280

6.90

WALGA was generally satisfied with the present provisions of the Act with respect to
the public availability of documents. With respect to documentation associated with
the selection and appointment of a CEO, a distinction was drawn between the
availability of documentation prior to and after appointment, although ultimately
WALGA felt it was a matter for the individual Council to determine:
“Ms Burges: ... I think the association’s view on that is that a
transparent process is the most appropriate way to go once a decision
has been made. I suppose the distinction I was making was prior to an

280
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appointment being made and afterwards. Once an appointment has
been made, I think that documentation that has been used in that
process should be made available to the employing organisation. I
think we would stop at the community, but in terms of the
organisation that has made that appointment, that information should
be made available.
Mr Wittber: Picking up Mr Travers’ point, are you referring to any
documentation, or are you referring specifically to human resource
selection process documentation?
The CHAIRMAN: The question was general, but particularly related
to the employment of CEOs because this is our case study situation.
Mr Wittber: I would support what my CEO has sort of said in that
regard. Common practice within the local government environment is
that each council will make its own determination of what access
individual councillors will have to the material that is provided. For
instance, when I have been employed within the local government
sector, all of the councillors have had my application. There have
been occasions when only the selection panel has had the application.
I suppose it comes down to this question of trust in the process. I
would agree that there is no valid reason for the community to then
access that information, as was said, in much the same way as occurs
in the public sector.”281
6.91

Cr Caiacob of the City of Joondalup suggested that the Act should be amended to
allow individual Councillors to obtain a copy of an employment contract for a CEO at
any stage over the period that the contract is in force, and not just when the contract is
in draft form and currently an item before the Council.282

Public Access to Employment Contracts for Local Government CEOs
6.92

Under s 5.95(5) of the Act, the CEO of a local government has a discretion regarding
the public release of those parts of a contract that are, in the opinion of the CEO,
information “of a private nature”. With respect to a CEO’s contract of employment,
where the contract contains any information apart from the details of the CEO’s
remuneration package (which by inference from other sections of the Act are to be
made public), the CEO may deem such information to be personal in nature and

281

Ms Ricky Burges, CEO, and Mr Bruce Wittber, Policy Manager Governance, WALGA, Transcript of
Evidence, October 3 2003, p3.
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Submission No 14 from Cr Michael Caiacob, City of Joondalup, p9.
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thereby decline to make that information public. The details of performance review
procedures may therefore be regarded by a CEO as personal in nature.
6.93

In its evidence to the Committee, the Department advised that its view of sections 5.94
and 5.95 of the Act was that these provisions should be given a wide interpretation to
allow the public access to as much documentation as possible. Mr Tim Fowler, the
Department’s Principal Legislation Officer, gave the following evidence to the
Committee at a hearing on October 2 2003:
“Mr Fowler: Certainly the intent of the legislation under sections
5.94 and 5.95 is to enable the electors and the ratepayers to get
access to certain documents. Certainly there is provision for them to
see contracts that local governments enter into, including employment
contracts as well. Section 5.95 goes on to talk about, in some
circumstances, confidential information in the documents that could
be removed. It gives the CEO the power to do that. It was brought to
our attention that in some contracts there may be personal details
about people’s bank account numbers and all sorts of personal
information. The intent was to enable that to be removed. It is a
certainly not in any way to take away the key content, which would be
the broader conditions of employment, the salary and the benefits,
and all those types of things.
Hon KEN TRAVERS: What you are saying is that a contract should
have private details such as bank account numbers and private
addresses deleted. What happens if a CEO claims - under paragraph
(t) - that everything in the contract bar the remuneration, salary or
benefits payable under the contract are the only things that will be
released and the remainder of the contract is declared to be private in
nature? What recourse does someone have if that occurs?
Mr Fowler: If that provision was being interpreted in a way that was
far too restrictive and was eliminating information that was certainly
intended to be revealed by the statute, then there would be a
complaint to our department and we would investigate the matter,
because we would feel that the requirements of the Act were not being
complied with. I guess people have recourse to come to us to look at
such a matter.
Hon KEN TRAVERS: Is it your opinion that under the current Act,
the interpretation that should be applied is that the whole of the
contract should be revealed, with the exception of the sorts of things
that you have outlined?
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Mr Fowler: That is certainly the intention, and that would be our
interpretation as well.”283
6.94

WALGA supported the existing provisions of the s5.95 of the Act which provide that
only the salary or the remuneration or benefits payable under a CEO’s contract of
employment need be made public. In the following exchange with Hon Ken Travers,
the CEO of WALGA stated:
“Hon KEN TRAVERS: The broad wording is fine, but if the
interpretation was that everything in that contract, other than the
salary, remuneration or benefits payable, performance indicators,
and all of those things are private in nature, would you support that?
Ms Burges: You are saying performance indicators. Yes, I would. I
believe that the business of an organisation is the business of the
organisation, not the general public. So I think that those items that
you have read out in terms of term and salary - those three matters - I
think it is reasonable that that is provided to the community, but I do
not think the general aspects of the contract should be.”284

6.95

The CEO of the Shire of Capel notes in the Shire’s submission to the Committee that:
“As the terms, conditions and contracts of employment of the chief
executive officer need to be determined and endorsed by the council, I
would have considered that these matters would form part of the
minutes of the council and would therefore be available for inspection
by members of the public. With this occurring the issue of
transparency or lack of should not arise.
I am aware that some councils used the various sections of the Local
Government Act 1995 to have certain matters treated as confidential
matters and discuss them behind closed doors, thus leading to some
documents not [being] available to the community. Whilst I
personally do not have any problems with members of the community
knowing what my salary, terms, conditions and contract of
employment are, some others disagree in making them public and this
is a matter that is best left to the individual council to decide.”285
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Mr Tim Fowler, Principal Legislation Officer, Department, Transcript of Evidence, October 2 2003, pp89.
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Ms Ricky Burges, CEO, WALGA, Transcript of Evidence, October 3 2003, p5.
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Mayor Katherine Jackson, of the City of Melville, was reluctant to support a CEO’s
contract itself being made public to all but the elected members of the relevant
Council, but supported the wider public release of the key features of any CEO
contract:
“I think that if you are talking about making the terms of the contract
of agreement a public document - I do not know if it is at this stage - I
think it should be available to elected members. However, if you are
asking whether we should publish the contract for all and sundry to
read, which is what I believe you are indicating, that is not necessary
and, if anything, is an invasion of privacy. I think it could be
uncomfortable. Although the actual contract should not be published,
certainly the perks and lurks should be made available. In private
enterprise it is revealed that CEOs receive this number of shares and
that they are getting this, this and this perk. That is fairly widely
known and in generic terms there is no reason that people should not
know that. What I am saying is that we should not publish the
contract for everyone to make comment; however, I do not see a
problem with publishing the terms of the contract; in other words, the
perks they get and what their salary is made up of. I do not think we
would reduce the number of people applying but then you might have
to ask the people out there and compare it with what is happening in
the marketplace for a better evaluation.”286

6.97

The Committee asked a number of witnesses whether they believed that making local
government CEO contracts publicly available would reduce the quality or quantity of
applicants for those positions. Cr Caiacob of the City of Joondalup responded as
follows:
“I maintain that there would be the same number of applicants. CEO
positions, particularly in local government, are sought-after
positions. If you are looking at your future career, it is certainly a
good notch to have on your belt. If you are community minded or
along those lines, it is certainly the best place to be positioned if that
is your acumen in life. I would maintain that you would get exactly
the same number of applicants as you would from an advertised
position.”287

6.98

Mr Lindsay Delahaunty, former CEO of the City of Joondalup and current CEO of the
City of Stirling, responded that:
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Ms Katherine Jackson, Mayor, City of Melville, Transcript of Evidence, October 7 2003, p5.
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Cr Michael Caiacob, City of Joondalup, Transcript of Evidence, October 7 2004, p4.
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“My answer is no. For the majority of situations, I certainly was of
the opinion that they are generally open and public documents.
Certainly, I have experienced cases where I even had ratepayers seek
to read my contract. To be perfectly honest, I think it is pretty public
when you are appointed, and I do not see any reason why it should
not be a public document.”288
6.99

The Committee is of the opinion that, apart from personal contact and bank account
details, contracts for the employment of local government CEOs should be available
to the electors in the relevant local government area.

Recommendation 10: The Committee recommends that the Local Government Act
1995 be amended to provide that copies of the employment contracts of local
government chief executive officers are to be available to all electors of the relevant
local government area, subject to the deletion from the contract of any bank account
information and private contact details.
The Setting of Local Government CEO Remuneration Packages and Employment
Contract Terms and Conditions by the SAT
6.100

As stated above, the Committee sees benefit in the SAT playing a greater role in the
determination by individual Councils of local government CEO remuneration
packages.

6.101

Mayor Katherine Jackson, of the City of Melville, has suggested that local
government CEOs be actually appointed, and have their remuneration packages
determined, by the SAT. In her submission to the Committee, she states:
“This Tribunal could be the existing Wages and Allowances Tribunal
with Local Government representatives appointed to it or it could be
a tribunal convened by WALGA. Whatever the agreed configuration,
it is important to have an independent body to appoint, assess the
performance review and decide the appropriate salary of the CEO.”

6.102

Mayor Jackson noted, in a subsequent hearing before the Committee, the following
benefits of such a proposal:
“The position of town clerk, which was the appropriate name,
changed to CEO. During a performance review, the council’s CEO’s
salary is compared with CEOs in private enterprise and we are told
he is earning a very poor salary. However, local government CEOs
must be compared with state government CEOs, who actually look

288

Mr Lindsay Delahaunty, CEO, City of Stirling, Transcript of Evidence, October 27 2003, p5.

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

153

Public Administration and Finance Committee

SIXTH REPORT

after millions and sometimes billions of dollars. Some of them earn
under $200 000, including the Premier and High Court judges. We
must put things in perspective. It is getting out of control. CEOs in
private enterprise are getting criticised in America and Australia for
the big payouts they receive, and local governments are starting to
look the same. We must stop it somewhere. As I say, I believe that an
external body such as the wages and allowances tribunal would be
able to stop this ridiculous trend.”289
6.103

Several other submissions received by the Committee also advocated that the SAT
should take over the role of determining local government CEO remuneration
packages from the relevant councils.290

6.104

Mayor Carlos of the City of Joondalup provided the following evidence to the
Committee at a hearing on October 3 2003:
“Mayor Carlos: … In 2000, I learnt that chief executive officers of
councils were paid an enormous amount of money. I learnt that the
CEO of Joondalup was paid the same as the Premier of this State. At
that time, we spoke to the minister of the day and received approval to
review the CEO’s salary. We received a document from the Salaries
and Allowances Tribunal suggesting a base salary of $147 000.
…
The CHAIRMAN: What would you regard as an adequate
remuneration package for a chief executive officer in a local
government the size of the City of Joondalup?
Mayor Carlos: At the very beginning, I think I said it would be a base
salary of $147 000, which is what the Salaries and Allowances
Tribunal recommends, plus a car and superannuation, which brings
the package up to $177 000. Having worked in the mining industry - I
think you gentlemen and ladies know that the mining industry pays
very well - and based on what I saw there, and on what a CEO does,
$177 000 is a very generous salary.”291
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See, for instance: Mr V K Zakrevsky, Transcript of Evidence, October 7 2003, p2.
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Mayor Jackson proposes a much wider role for the SAT, with respect to local
government CEOs, other than simply assessing an appropriate salary level. She
proposes that such an independent body could:292
•

Compile comparative information regarding CEO’s wages and performance
across the State (and throughout Australia, if required).

•

Advertise CEO positions as they arise.

•

Consult with local governments as to what skills and abilities are required for
CEO positions.

•

Develop expertise in evaluating organizational review documents prepared by
local government staff.

•

Develop expertise in drafting standard contracts for CEOs to ensure fairness
and equity across the State.

•

Provide an independent tribunal to hear grievances between elected members
and CEOs.

The Minister and the Director General of the Department also noted that such a role
for the SAT had some potential benefits and that this was currently under
consideration:
“Hon KEN TRAVERS: On the issue of setting salaries, terms and
conditions for CEOs, do you see a benefit in having a body such as
the Salaries and Allowances Tribunal either to assist or to set the
salaries and general terms and conditions of a CEO’s contract, in the
same way as it does for senior public servants?
Hon Tom Stephens: As minister I do. I would love to have the
support of the Western Australian Local Government Association for
that concept. If it would provide it, I would advance it into the
Parliament. If your standing committee was of the view that we
should do it, then either way I would come forward with it. I will not
be advancing mechanisms like that into the Bill unless there was
either the support of WALGA or a standing committee of the House.
Ms Gwilliam: I add on that point that we have written to the Local
Government Association and Local Government Managers Australia
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seeking their comments on that suggestion. I have yet to receive their
responses.”293
6.107

The Minister went on to add that:
“I think the question that was asked … was do we believe that the
Salaries and Allowances Tribunal could do for CEOs in the 144 local
governments what it does already for myriad senior public officers
across the state public sector, and I think beyond. All we say is that
there are 144 separate sets of circumstances, and that a body such as
the Salaries and Allowances Tribunal could well consider each set of
circumstances when they arise and make a recommendation on an
appropriate remuneration package that a council could adopt. I think
that is a useful service that the Salaries and Allowances Tribunal
could provide to local government in a similar way in which it
provides that to the public sector. I agree with your point, though,
that the salary level for the Shire of Sandstone is unlikely to be the
same salary level as that at the City of Joondalup, although different
sets of circumstances have different demands. Perhaps by another
yardstick, the demands of the Shire of Sandstone could be as complex
and as demanding as those at the City of Joondalup.”294

6.108

The Committee notes that an assessment by the SAT need not be a narrow, inflexible,
calculation, but could be undertaken on the basis of salary bands for various size local
governments with an additional incentive allowance factored in for those remote local
governments that are historically difficult to find senior staff for.

6.109

WALGA, however, was not supportive of imposing any legislative restrictions on the
quantum of remuneration packages that could be set by a local government. WALGA
provided the following views at a hearing on October 3 2003:
“Hon KEN TRAVERS: If councils are entitled to set salaries and
conditions without reference to any other body, it would therefore be
possible - and you would not have a problem with it - for a council to
set a salary of $500 000 for a CEO for five years with annual reviews,
so the CEO could be paid more than any other public servant in the
State if the council believed that person was good enough.
Mr Robartson: Councils have that ability, but I do not believe it
happens. I believe there is consultation.
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Hon KEN TRAVERS: It could happen.
Mr Robartson: It can happen, but I believe generally - where I have
been involved - information is sourced and taken from various
agencies across the nation to determine the quantum, the criteria and
where they fit with the private and public sectors and other areas.
Ms Burges: We certainly would have a problem because it would
have a flow-on effect for the rest of the local government community.
In a sense, we still would not agree to supporting legislation, but we
would have a problem with it and we would certainly be
endeavouring to influence that group. Again, I cannot imagine that
anyone would do that - it could happen - but we would be working
very hard to influence them.
Hon KEN TRAVERS: If it happened, there is no way you could stop
it. You do not support any mechanism to stop it, do you?
Ms Burges: No.”295
6.110

Responding to the above views expressed by WALGA, Mayor Katherine Jackson, of
the City of Melville, stated:
“If WALGA does not like having the wages and allowances tribunal
doing it because it is a state body, I understand that it could be very
cheap - I have had advice - and it would not be that expensive to set
up a wages and allowances tribunal to oversee the whole of local
government. It is a thought, or you could put a number of local
government people onto the wages and allowances tribunal to
consider local government wages and allowances, if you understand
what I am saying. What you are doing is putting the whole job into
paid people’s hands who have time to do it - it is their job to produce
results. For elected members it is one of umpteen thousand different
tasks. Their first responsibility is to go out and represent the people.
Selecting CEOs, paying CEOs and assessing performance reviews on
CEOs really ought to be in somebody else’s hands who is capable of
doing it. That is what I believe.”296
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Ms Ricky Burges, CEO, and Mr Clive Robartson, President, WALGA, Transcript of Evidence, October 3
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THE ABILITY OF INDIVIDUAL COUNCILLORS TO VERIFY THE ACCURACY OF ANY
INFORMATION PROVIDED DURING A SELECTION PROCESS
6.111

Ms Marie Macdonald and Ms Monique Moon submitted to the Committee that:
“Councillors should always be allowed to check the credentials of
their CEO whether during the appointment process or at any other
time when they consider a fraud against ratepayers may have been
committed.”297

6.112

Cr Caiacob of the City of Joondalup suggested that individual councillors should be
able to take steps to verify any information provided to the Council or a recruitment
consultant by an applicant for a CEO position, whether such steps are taken prior to
the successful applicant’s appointment or at any stage during the term of the
employment contract.298

6.113

WALGA advised the Committee that it does not support in any way the right of an
individual Councillor acting of their own volition to conduct checks on potential
candidates.299

6.114

The LGMA was concerned to ensure that all councillors receive the same information
and verifications at the same time through a formal process of request made to the
local government’s administration or the recruitment consultant. This would avoid
misinformation, confusion and conflict within the Council and breach of an
applicant’s confidentiality expectations.300

6.115

A number of submissions received from local governments were highly critical of
allowing individual councillors to seek to verify, without the authorisation of the
Council, any information provided by applicants for a CEO position.301 As the CEO
of the City of Perth, Mr Frank Edwards, noted:
“It is considered highly inappropriate that individual Councillors be
authorised to verify the accuracy of any information provided during
a selection process.
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Submission No 12 from Ms Marie Macdonald and Ms Monique Moon, September 6 2003, p2.
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Submission No 14 from Cr Michael Caiacob, City of Joondalup, September 2003, p8.

299

Submission No 7 from WALGA, September 8 2003, p3.
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Submission No 25 from LGMA, September 11 2003, pp2-3.
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See, for instance, the following submissions: Submission No 5 from Mr Andrew Macnish, CEO, Shire of
Busselton, September 8 2003, p2; Submission No 11 from Mr Neil Hartley, Acting CEO, City of
Belmont, September 9 2003, p2; Submission No 29 from Shire of Chapman Valley, September 18 2003,
p1; and Submission No 23 from Shire of Capel, undated, pp2-3.
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Information may be checked and verified by a panel or authorised
person agreed to by the Council, but to suggest that every Councillor
be permitted to make their own personal contacts is illogical and is
likely to harm the selection process rather than improve it.”302
6.116

Mr John Bonker, CEO of the Town of Victoria Park, stated that all such requests for
information should be made to third parties (recruitment consultant or Chairman of the
selection committee) by way of questions asked at a formal meeting of the Council.
Mr Bonker adds that:
“Legislation permitting individual councillors to verify for themselves
the veracity of the information submitted implies an inherent mistrust
between councillors either of themselves or of the person(s) delegated
for the recruitment and it opens the possibility for individual
councillors to use any means, including unacceptable means, to
interfere in the process.”303

Recommendations of the New South Wales Independent Commission Against
Corruption to Minimise Corruption Risks in Relation to Recruitment
6.117

On December 3 2003 the New South Wales Independent Commission Against
Corruption (ICAC) released its Report on investigation into Mr Glen Oakley’s use of
false academic qualifications.304

6.118

ICAC found that Mr Oakley had applied for and attained a number of senior positions
in both the public and private sector and gained membership of a number of
professional bodies in New South Wales between 1987 and 2002 after falsely
representing that he had certain academic qualifications.305

6.119

In examining the systemic implications of Mr Oakley’s actions for public sector
recruitment, ICAC made the following recommendations designed to improve
verification processes in relation to applicants’ claims and address and minimise
corruption risks in relation to public sector recruitment:
“1.

Where job applicants assert professional and/or academic
qualifications as part of their claim to a position, these
qualifications should be verified prior to appointment.

302

Submission No 8 from Mr Frank Edwards, CEO, City of Perth, September 9 2003, p4.
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Submission No 20 from Mr John Bonker, CEO, Town of Victoria Park, September 10 2003, p2.
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http://www.icac.nsw.gov.au/pub/public/pub2_87i.pdf , (current at December 5 2003).
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a.

The employer's designated representative (which
includes any recruitment consultants engaged by the
employer) should sight original certificates or
certified (by the institution) academic transcripts. The
costs of producing this documentation is to be borne
by the applicant;

b.

To facilitate verification each applicant should be
required to give written permission to the prospective
employer's designated representative for the relevant
educational institution to be contacted for
verification purposes;

c.

Academic and professional qualifications of
successful candidates should in all cases be verified
with the issuing institution where they are required
for a position or where they are a significant
determinant in the decision to appoint an applicant;

d.

In other cases academic and professional
qualifications should be verified with the issuing
institution on a random basis;

e.

An auditable record of any verification should be
kept and where the verification has been conducted
by recruitment consultants, the consultants should be
obliged under the terms of their engagement to
provide the client employer with written evidence that
they have undertaken the required checks.

2.

All applicants should be informed through applicants'
information packages of the requirement for candidates to
verify qualifications prior to appointment and that such
claims may be verified with the issuing institution. All
applicants should also be informed in clear terms that falsely
claiming qualifications will lead to their dismissal and/or
prosecution for any relevant offence.

3.

All applicants should also be required to sign a certificate
declaring that the qualifications they assert are genuine and
that they acknowledge any falsely claimed qualifications can
lead to their dismissal.

4.

Letters of appointment or other contractual documentation
should include a provision that permits an employer to
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terminate the employment of an applicant who falsely claims
qualifications.”306
6.120

The Committee endorses the above recommendations of ICAC and suggests that
Western Australian local governments, along with State public sector agencies, should
endeavour to implement them.

Recommendation 11: The Committee recommends that all Western Australian local
governments should note and endeavour to implement the recommendations of the
New South Wales Independent Commission Against Corruption’s Report on
investigation into Mr Glen Oakley’s use of false academic qualifications, and that they be
noted in any guidelines developed for the employment of local government chief
executive officers.
OTHER MATTERS RAISED DURING THE INQUIRY
6.121

A number of peripheral issues were raised over the course of the inquiry that are not
able to be addressed by the Committee within the scope of this report. The Committee
wishes, however, to briefly highlight these issues for the information of the public and
for possible review by the Department and the WALGA:
•

The potential for strained inter-personal relationships at local governments
where a separately, popularly, elected Mayor has the support of only a
minority of councillors;

•

The involvement of councillors in the recruitment of CEOs where they may
not possess the appropriate skills to conduct such an activity effectively;

•

The ability of individual councillors and mayors to speak publicly about
controversial decisions taken by their Council without fear of persecution; and

•

The ability of individual councillors or mayors to seek the advice of the
Department or Minister on matters involving their local government.

____________________
Hon Barry House MLC
Chairman

306

Date: December 12 2003
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APPENDIX 1
LIST OF WRITTEN SUBMISSIONS
Number

From

Date

1.

Shire of Dumbleyung

27/08/03

2.

Shire of Yilgarn

02/09/03

3.

Private Submission

01/09/03

4.

Shire of Gingin

01/09/03

5.

Shire of Busselton

08/09/03

6.

Springs Private Landowners Group

08/09/03

7.

Western Australian Local Government Association

09/09/03

8.

City of Perth

09/09/03

9.

Ms K Jackson

09/09/03

10.

Mr R Cox

09/09/03

11.

City of Belmont

09/09/03

12.

Ms M Macdonald and Ms M Moon

09/09/03

13.

Mr V K Zakrevsky

10/09/03

14.

Councillor M Caiacob

10/09/03

15.

Shire of Dardanup

10/09/03

16.

Mr S Magyar

10/09/03

17.

Private Submission

10/09/03

18.

Consideration of status deferred

10/09/03

19.

Mr R P Hooper

10/09/03

20.

Town of Victoria Park

10/09/03

21.

South Ward Ratepayers and Electors Association Inc

11/09/03

22.

Shire of Mundaring

11/09/03

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

165

Public Administration and Finance Committee

Number

166

SIXTH REPORT

From

Date

23.

Shire of Capel

11/09/03

24.

Department of Local Government and Regional Development

11/09/03

25.

Local Government Managers Australia

11/09/03

26.

Mr M Sideris

12/09/03

27.

Town of Northam

17/09/03

28.

Shire of Broomehill

10/09/03

29.

Shire of Chapman Valley

19/09/03

30.

Shire of Tambellup

22/09/03

31.

City of Canning

24/09/03

32.

Shire Of Cuballing

24/09/03

33.

Shire of Gnowangerup

25/09/03

34.

Shire of Cue

03/10/03

35.

Mr V Zakrevsky

21/10/03

36.

Ms K Jackson

22/10/03

37.

Private Submission

22/10/03

38.

Southward Ratepayers and Electors Association

22/10/03

39.

Private Submission

23/10/03

40.

Private Submission

03/11/03

41.

Minter Ellison

18/11/03

42.

Cr A Walker

01/12/03

43.

Mr J Turkington

10/12/03
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Name

Date

Minister for Local Government and Regional Development

02/10/03

Ms A Wood, Ministerial Adviser, Minister for Local Government and 02/10/03
Regional Development
Ms C Gwilliam, Director General, Department of Local Government and 02/10/03
Regional Development
Mr T Fowler, Principal Legislation Officer, Department of Local 02/10/03
Government and Regional Development
Mr B Peyton, Senior Investigations Officer, Department of Local 02/10/03
Government and Regional Development
Mr S Cole, Director of Capacity Building, Department of Local 02/10/03
Government and Regional Development
Mr Q Harrington, Director, Governance and Statutory Support, 02/10/03
Department of Local Government and Regional Development
Cr A Walker, City of Joondalup

03/10/03

Ms R Burges, CEO, Western Australian Local Government Association

03/10/03

Mr B Wittber, Policy Manager Governance, Western Australian Local 03/10/03
Government Association
Cr C Robartson, President, Western Australian Local Government 03/10/03
Association
Mayor D Carlos, City of Joondalup

03/10/03

Mr W Reynolds, Managing Director, Management Recruiters Australia

03/10/03

Mr S Pynt, Director, Crestline Pty Ltd Trading as Management Search 03/10/03
Australia
Mr J Bombak
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Name

Date

Cr C Mackintosh, City of Joondalup

03/10/03

Cr J Hollywood, City of Joondalup

03/10/03

Cr C Baker, City of Joondalup

03/10/03

Cr G Kenworthy, City of Joondalup

03/10/03

Cr M O’Brien, City of Joondalup

03/10/03

Mr N Douglas, Partner, Minter Ellison

03/10/03

Mayor K Jackson, City of Melville

07/10/03

Mr K Zakrevsky

07/10/03

Cr M Caiacob, City of Joondalup

07/10/03

Mr M Loader, Manager Human Resources, City of Joondalup

07/10/03

Mr N Douglas, Partner, Minter Ellison

07/10/03

Mr D Smith, CEO, City of Joondalup

07/10/03

Mr J Turkington

27/10/03

Mr L Delahaunty

27/10/03

Mr J Bombak

17/11/03

Mr N Douglas, Partner, Minter Ellison

17/11/03

Mr M Loader, Manager Human Resources, City of Joondalup

17/11/03
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Date

Event

05/05/98

Mr Smith commences a five year contract as the General Manager of the
Warringah Council (NSW) on a total starting remuneration package of
$175,000.

19/12/00

City of Joondalup Council (Council) resolves to extend the term of the CEO’s
(Mr Delahaunty’s) contract of employment from July 4 2001 to September 4
2001.
Council resolved to request the Minister to task the Salaries and Allowances
Tribunal to assess the remuneration level for the CEO.

13/03/01

Council resolves not to extend Mr Delahaunty’s contract as CEO.

27/03/01

Council decides to appoint a recruitment consultant to assist them in recruiting
a CEO.
A CEO Selection Committee is appointed by the Council, comprising the
Mayor and seven councillors.

03/04/01

Three recruitment consultants give presentations to the Council.

06/04/01

The City’s Manager Human Resources writes to the law firm Clayton Utz
seeking advice as to whether the Act contained any mandatory requirement to
advertise the CEO position.

10/04/01

Council engages Recruiters Australia Ltd “… to assist the City in the process
to recruit select and appoint a new Chief Executive Officer”.
The law firm Clayton Utz advises the Manager Human Resources, City of
Joondalup, that:
“… there is no obligation imposed upon the City to advertise the position of
the Chief Executive Officer nor any other senior employee.”

07/05/01

At a Special Meeting, the Council establishes a new CEO Selection Committee
following local government elections. The Mayor and seven Councillors are
appointed as delegates (along with a deputy for each delegate other than the
Mayor) to the CEO Selection Committee.

21/05/01

Council was still apparently anticipating appointing a new CEO on a salary
package equivalent, or slightly less, than an evaluation that had recently been
undertaken by the Salaries and Allowances Tribunal of the then CEO’s
position. The anticipated annual base salary package was approximately
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$180,000, made up as follows:
•

Salary of $146,808

•

Motor Vehicle of $11,500

•

Superannuation (15%) of $22,021

29/06/01

Following Recruiters Australia Ltd being placed under administration, the City
of Joondalup accepts Crestline Pty Ltd trading as Management Recruiters
Australia as the assignee for Recruiters Australia Operation Pty Ltd for the
supply of consultancy services for the recruitment and selection of a CEO.

11/06/01

CEO Selection Committee considers a proposal from Management Recruiters
Australia for those interstate candidates “who have expressed an interest in
the position” (approximately 30) to be interviewed in Adelaide, Melbourne,
Sydney and Brisbane.

12/06/01

Council authorises Mr Warren Reynolds of Management Recruiters Australia
and the City of Joondalup’s Manager Human Resources to travel interstate and
conduct preliminary interviews with candidates, at an estimated cost of
$10,000.

25/06/01-29/06/01

Interviews conducted by the City of Joondalup’s Manager Human Resources
and Mr Reynolds of Management Recruiters Australia in Adelaide,
Melbourne, Sydney and Brisbane.

02/07/01

The Agreement Between City of Joondalup and Management Recruiters
Australia for the Supply of Consultancy Services for the Recruitment and
Selection of a Chief Executive Officer for City of Joondalup, is entered into.

16/07/01

CEO Selection Committee is advised by the City’s Manager Human Resources
that although there is no legal requirement to do so, the Department had
advised them that it was considered best practice and good government to
advertise CEO positions.

24/07/01

Council authorises the CEO Selection Committee to conduct interviews for the
position of CEO and for the travel costs of interstate candidates attending the
interviews to be met by the Council.
Mr John Turkington, Director Resource Management, is appointed Acting
CEO by the Council effective from September 5 2001 until the
commencement of duties of the yet-to-be-appointed CEO.

11/08/01

Interviews with the five short listed candidates are conducted by the CEO
Selection Committee.

14/08/01

Management Recruiters Australia prepares a report on the three preferred
candidates for the consideration of the Council.
The Council instructs Mr Reynolds to speak to the three preferred candidates
with a view to making a final recommendation to the Council.
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A remuneration package of between $220,000 and $230,000 is approved by
Council for the successful candidate.
16/08/01

Mr Reynolds of Management Recruiters Australia conducts telephone
reference checks of Mr Smith.

28/08/01

The Council appoints Mr Smith as CEO on a five year contract with a starting
remuneration package of $225,000.
The Council authorises the Mayor, Deputy Mayor and Mr John Turkington,
Director Resource Management, to “finalise” the contract.

29/08/01

In a facsimile cover sheet message to Mr Denis Smith, the Manager Human
Resources confirms Mr Smith’s appointment by the Council as CEO of the
City of Joondalup. He also advises that a “signed and bound copy of the
contract” would be couriered to Mr Smith later that day.

31/08/01

Warringah Council (NSW) agrees to terminate Mr Smith’s contract.

03/09/01

In a letter to the Mayor of the City of Joondalup, Mr Smith confirms his
acceptance of the CEO position and advises that he had signed the contract
which had been received by him on that day.

05/09/01

Mr John Turkington commences as Acting CEO of the City of Joondalup.

14/09/01

A copy of the signed and sealed CEO Employment Contract is distributed by
the Manager Human Resources to all City of Joondalup councillors.

22/09/01

The West Australian newspaper publishes an article claiming that Mr Smith
has a “chequered history” in local governments in New South Wales.

23/09/01

An email, purportedly from Cr Carol Mackintosh to other Councillors, reads:
“If you all recall, Recruiters Australia did tell us that there had been some
unsubstantiated lies and innuendoes about Mr Smith, but he was by far the
very best candidate and an excellent CEO.”

09/10/01

Wanneroo Times reports Mayor John Bombak as blaming a “purple circle” of
senior WA local government officers for a smear campaign against Mr Smith.

22/10/01

Mr Smith commences as CEO.

14/11/02

The Jones v Sutton Warringah Council defamation case continues in the NSW
District Court with legal arguments about evidence provided during the course
of the trial with respect to Mr Smith’s claimed academic qualifications on
various curriculum vitaes submitted to the Warringah Council.

25/11/02

Mr Smith’s first performance review is conducted by the Mayor, Deputy
Mayor and Cr Rowlands. Mr Smith’s performance is praised and it is
determined (Council is subsequently advised in February 2003) that the CEO’s
new total remuneration package applicable from November 1 2002 would be
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$236,920, which comprises a superannuation levy and a $16,000 motor vehicle
allowance.
Mr Smith sends a memorandum to Mayor Bombak setting out his academic
qualifications and noting that the Mayor has sighted evidence of the stated
qualifications in the presence of the Manager Human Resources.
06/12/02

In her judgment in the Jones v Sutton Warringah Council defamation case,
NSW District Court Judge Gibson is critical of Mr Smith’s inability to verify
his claimed academic qualifications in the curriculum vitae he used to secure
his job at Warringah Council. Her Honour states:
“This is not a simple mistake but an inability to
record accurately his entire claimed university
career.”

17/12/02

The following confidence motion is passed by the Council:
“MOVED Cr Nixon, SECONDED Cr Baker that the
elected Council of the City of Joondalup hereby
declare their strong support for and full confidence in
Mr Denis Smith and his dedicated attitude, work ethic
and values to the City of Joondalup.”

18/02/03
03/05/03
24/06/03
09/09/03

176

The Council passes a further confidence motion in Mr Smith
Mr Don Carlos elected Mayor of the City of Joondalup at local government
elections.
The Council passes a further confidence motion in Mr Smith
The Council passes a further confidence motion in Mr Smith
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The employment contract entered into between Mr Denis Smith and the City of
Joondalup

THIS AGREEMENT is made on the 29 th Day of August 2001
BETWEEN City of Joondalup of Boas Avenue, Joondalup Western Australia ("the City")
AND

Denis Ian Smith of1 /41-49 Darley Street, Mona Vale NSW 21 03 ('"the CEO")

RECITAL
A.

The City is a corporation incorporated pursuant to the Act.

B.

The parties have agreed that the CEO will be employed by the City in the Position
upon the terms and conditions set out in this Agreement.

In consideration of the mutual promises contained herein, the parties agree as follows.
OP:t!;RATIVE PROVISIONS

1.

lNTERPRETATION

1.1

DefInitions

In this Agreement:
"Act" means the Local Government Act 1995;
"Award" means the Local Government Officers' (Western Australia) Award 1999;
"Committee" means the committee referred to in clause 4.2;
"Council" means the Council of the City of Joondalup;
"Councillor" means a member of the Council of the City of Joondalup;
"Confidential Information" means any and all confidential information, data, reports,
operations, know-how accounts, dealings, records, materials, plans, statistics, finances or
other agreements or things, (other than material which is already in the public domain),
whether written or oral and of whatever type or nature relating to property, assets, liabilities,
finances, dealings or functions of the City or any undertaking from time to time carried out by
the City.
"Mayor" means the Mayor from time to time of the City.
"Performance Indicators" means the Key Results Areas and Key Performance Indicators set
out in Section 1 of Annexure 2.
"Position" means the position of Chief Executive Officer of the City, as more fully described
in the Position Description.
"Position Description" means Annexure 1 to this Agreement.
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"Remuneration Package" means the aggregate of the remuneration specified in clause 5 as
reviewed in accordance with clause 6.
"Term" means, subject to clause 9, the term specified in clause 2.1.
1.2

Construction

Unless expressed to the contrary:
(a)

words importing:
(i)

the singular include the plural and vice versa;

(ii)

any gender include the other genders;

(b)

if a word or phrase is defined cognate words and phrases have corresponding
definitions;

(c)

a reference to:
(i)

a person includes a firm, an unincorporated association, an incorporated
association, a corporation and a government or statutory body or authority;

(ii)

a person includes its legal personal representatives, successors and assigns;

(iii)

a statute, ordinance, code, regulation, award or other law includes regulations
and other statutory instruments under it and consolidations, amendments, reenactments or replacements of any of them;

(iv)

a right includes a benefit, remedy, discretion, authority or power;

(v)

an ~bligation includes a warranty and a reference to a failure to observe or
perform an obligation includes a breach of warranty;

(vi)

provisions or terms of this Agreement include a reference to both express and
implied provisions and terms;

(vii)

time is to local time in Perth, Western Australia;

(viii)

"$" or dollars is a reference to the lawful currency of Australia;

(ix)

writing includes any mode of representing or reproducing words in tangible
and permanently visible form, and includes facsimile transmissions or other
electronic mail or transmissions;

(x)

any thing (including, without limitation, any amount) is a reference to the
whole or any part of it and a reference to a group of things or persons is a
reference to anyone or more of them;

P•••

180

2(0c1

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

SIXTH REPORT

(xi)

13

APPENDIX 4: Relevant Documents

where under this Agreement, a party is required to perform an act on or before
a particular date, and that date falls on a day on which the offices of the City
are usually closed, that act may be performed on the next such day.

Headings

Headings do not affect the interpretation of this Agreement.

2.

EMPLOYMENT

2.1

Term

Subject to the terms and conditions of this Agreement the City shall employ the CEO for the
term of five (5) years, commencing on 1st November 2001 and expiring on 31 st October 2006.

2.2

Extension of Term

There is no compulsion on either the City or the CEO to agree to an extension of the term
however:
(a)

the Council shall invite the CEO in writing not later than 6 months prior to the expiry
of the term to discuss the possibility of the parties entering into a neW Agreement for a
further term with the intent of finalising those discussions not later than 3 months
prior to the expiry bfthe term; and

(b)

in the event that the City and the CEO agree to an extension of the term, this
Agreement shall continue to apply unless varied in writing by the parties.

3

CEO'S DUTIES AND AGREEMENTS "WITH THE CITY

3.1

DUTIES

The CEO must:
(a)

exercise such powers and carry out such duties and functions as are set out in the
Position Description; and

(b)

exercise such powers and carry out such duties and functions as are imposed in the
Act, such other Acts, regulations or in any other law with respect to the Position.

3.2

Variation of Position Description

The Position Description and the Performance Indicators may be varied by agreement in
writing between the City and the CEO.
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Hours of Work

The CEO shall work such hours as are necessary to exercise the powers and carry out the
duties and powers of the Position as set out in the Position Description and t6 achieve the Key
Performance Indicators.

3.4

CEO's Agreements with the City: General

The CEO must:
(a)

act in the best interests of the City;

(b)

exercise appropriate levels of diligence and care in the performance ofills obligations;

(c)

act in accordance with generally accepted accounting, prudential and fiduciary
standards;

(d)

observe and carry out all lawful directions given from time to time by the City;

(e)

comply with the City of Joondalup's adopted Code of Conduct;

(f)

comply with and observe the provisions of all legislation (including the Act),
applicable to the performance of the CEO's obligations under this Agreement;

(g)

unless absent on leave as provided in this Agreement or through illness or involuntary
injury, devote the whole of the CEO's time and attention during working hours, and at
such other times as may be reasonably necessary, to the business of the City and to
performing the CEO's obligations under this Agreement;

(h)

not hold any other office or position or have any direct or indirect pecuniary interest in
any business,partnership, corporation, club, organisation or group, unless a full
disclosure of that interest has been made to the City and the CEO has complied with
the directions and statutory requirements of the Act and the City in respect of that
interest.

3.5

CEO's duty of Confidentiality

The CEO agrees with the City that the CEO must:
(a)

not at any time during or after the expiration or sooner determining of the Term
divulge or reveal to any person any Confidential Information which may come to the
CEO's knowledge in performing the CEO's obligations under this Agreement except
as far as:
(i)

may be necessary or required in connection with the proper
performance of the CEO's obligations and duties to the City, or

P.,,4c}EJ
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(ii)

the City may from time to time in writing direct or authorise the CEO
to divulge or reveal.

(b)

take or cause to be taken all reasonable precautions as may be necessary or desirable
to maintain the secrecy and confidentiality and to prevent the disclosure or other
release of any Confidential Information to a person other than as may be approved
from time to time in writing by the City; and

(c)

unless otherwise instructed in writing by the City, at any time when, pursuant to the
relevant authorisation of the City, the CEO is disclosing any Con£dential Information
is of a confidential, private or secret nature;
providing that nothing in this clause 3.5 shall have the effect of preventing the CEO
from making to the Anti Corruption Commission any allegation referred to in Section
14 of the Anti Corruption Commission Act 1988 or from making any disclosure to the
extent that such disclosure is required by law.

4.

PERFORMANCE CRITERIA AND REVIEW OF CEO'S PERFORMANCE

4.1

Adherence to Performance Objectives and Outcomes

The CEO must use every reasonable endeavour to achieve the agreed Performance Indicators.
4.2

Performance Reviews

The CEO's performance under this Agreement will be reviewed annually during the Term by
a co=ittee comprising the Mayor, and two other Councillors, one of whom shall be
nominated by the CEO and agreed upon by the Mayor and the CEO. The identity of the two
Councillors may vary from year to year.
4.3

Procedure

A performance review conducted under this clause 4 be in accordance with the following
procedure:
(a)

No later than 1st November each year; the Mayor shall give the CEO a notice in
writing initiating the review process;

(b)

Not later than 7 days later the Mayor and the CEO shall agree on the third member of
the Committee;

(c)

Not later than 14 days later the CEO will prepare and present to the Mayor a report
assessing the CEO's own performance measured against the Performance Indicators;

(d)

after presentation of his report the CEO will be available for interview by the
Committee;

(e)

within 28 days the Committee shall prepare a report, in consultation with the CEO, to
be signed by both the Mayor and the CEO, such report to include:
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(i)

any findings about the CEO's performance during the period the
subject of the performance review;

(ii)

any proposal by the Committee to vary the Performance Criteria as a
consequence of the performance review and any comments by the CEO
on any such proposal.;

(iii)

any directions or recommendation made to the CEO in relation to
future performance by the CEO of the CEO's obligations under this
document;

(iv)

details of the extent, if any, to which the CEO disagrees with any
statement in the report; and

(v)

if the Committee finds that the performance of the CEO was
unsatisfactory in relation to achieving the Performance Indicators, the
Committee may set out time limits in which those Performance
Indicators are to be achieved.

(f)

Should the CEO not agree with the findings he may activate clause 11 Dispute
Resolution.

5

REMUNERATION

5.1

Remuneration

(a)

Subject to clause 6, the City shall pay to the CEO a remuneration package equivalent
to a value of$225,000.00 per annum.

(b)

The remuneration package:
(1)

is inclusive of all allowances, leave loadings, overtime and other benefits
which may be payable under the Award (including the loading and additional
leave specified in clause 24 of the Award);

(2)

takes into account the requirement to attend Council meetings, or work in
excess of the standard number of ordinary hours each week.

5.2

Breakdown of Remuneration

(a)

The remuneration package shall be provided to the CEO as follows:

184

(1)

Salary (cash component)

$193,518 per annum

(2)

the Motor Vehicle

$16,000 per annum

(3)

Employer Superannuation contribution

$15,482 per annum

Total

$225,000 per annum
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(b)

The CEO may request in writing at any time that the structure of the total
remuneration package be varied, provided that the cost to the City of the total
remuneration package is not increased. The City will not unreasonably refuse a
request to vary the structure of the remuneration package.

53

Motor Vehicle

(a)

The City shall provide a Holden Berlina motor vehicle, or its equivalent, for the use of
the CEO. The total cost of the Motor Vehicle including running costs will form part
a f the total package specified in clause 5.1 ;

(b)

The CEO and his spouse shall be entitled to unlimited use and enjoyment of the Motor
Vehicle for both business and private purposes in Western Australia and with the
written permission of the Mayor for travel outside of Western Australia.

5.4

Telephone/Computer Equipment

The City shall provide, install, operate and maintain at the City's expense:
(a)

a telephone/answeringlfax machine, (or equipment providing the equivalent facilities)
at the CEO's private residence for the business and private use of the CEO;

(b)

a mobile phone for the business and private use of the CEO; and

(c)

computer equipment necessary to enable the CEO to work at home, including
equipment enabling the CEO to access the City's computer network.

5.5

Superannuation Contributions

(a)

In the event that the amount required to be contributed by the City under the
Superannuation Guarantee legislation increases above the level presently required to
be contributed by the City, the total remuneration package shall increase by the
amount of that increase.

(b)

At the request of the CEO, the City shall vary the amount of the CEO's contributions
towards superannuation by way of salary sacrifice. Any variation may result in a lower
cash component being paid.

(c)

The CEO shall be permitted to have superannuation contributions paid by the City
into a superannuation fund of the CEO's choice ifpermitted under the Act.

5.6

Additional Benefits

(a)

The City shall meet the CEO's reasonable expenses necessary to maintain his
professional qualifications, such as membership of professional bodies.

(b)

It is acknowledged that, from time to time, it may be necessary for the CEO to
undertake study tours for the purpose of performing his obligations under this
Agreement. . The CEO will obtain the prior consent of the Mayor before embarldng on
any study tour
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Salary Payable Fortnightly

The Salary shall be payable fortnightly in arrears.

5.8

Fringe Benefit Tax

The City must pay any liability with respect to fringe benefits tax incurred as a result of the
benefits provided in this Agreement, or the ordinary carrying out of City business by way of
functions or travelling. In the case of a motor vehicle, fringe benefits tax has been taken into
account in calculating the value of the motor vehicle for the purpose of clause 5.2.
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5.9

Relocation Expenses

(a)

The City will reimburse the CEO's relocation experises up to $20,000. This is for the
relocation of motor vehicles and household goods as well as personal travel from New
South Wales for the CEO and his spouse.

(b)

The City will provide a furnished apartment in Joondalup during the relocation for a
period of eight weeks at the City's expense and a further eight weeks, 50% paid by
City 50% paid by the CEO.

6

ANNUAL REVIEW OF REMUNERATION

(a)

The total remuneration package referred to in clause 5.1 shall be reviewed and varied
effective from 1st November each year ofllie Term of this Agreement.

(P)

The review will be carried out as follows:

(1)

the review will be carried out as soon as practicable after the performance
rev1ew referred to 1n clause 4;

(2)

the information source for the remuneration review is the market salary survey
published by Mercer Cullen Egan Dell Management Consultants;

(3)

the total remuneration package shall be va.ried . in . accordance with the
percentage increase movement in total remuneration shov.n by . the senior
management survey of Mercer Cullen Egan Dell;

(4)

if at any time during the Term an appropriate remuneration survey is no longer
provided by Mercer Cullen Egan Dell then the City shall use such other
information or survey as is provided by such other management consultants as
the City may reasonably appoint; and

(5)

the CEO shall not receive any increase in salary as a result of a review under
this clause, if the Committee established under clause 4.2 has found that the
CEO's performance was unsatisfactory provided that if any defects in the
performance of the CEO are rectified within the time period specified by the
City in the Report then the City shall pay the CEO the reviewed salary from a
date approved by the Councilor the date of the expiration of the time period
specified in the Report whichever occurs first.
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(c)

Under no circumstances will the CEO suffer a reduction in Total Remuneration
Package during the life of this Agreement.

7.

EXPENSES

7.1

Reimbursement of Expenses

If the CEO incurs expenses in the performance of his obligations under this Agreement, the
City will reimburse the CEO on submission of an itemised account together with supporting
documentation.
7.2

Corporate Credit Cards

The City may provide the CEO with one or more corporate cards. The CEO agrees that he
will use such credit cards only for the payment of reasonable and necessary out-of-pocket
expenses properly incurred in the performance of his obligations under this Agreement and
will provide to the Mayor documentary evidence of those charged expenses. If the CEO
complies with the requirement of this clause 7.2 the City agrees that it will pay all moneys
owing in respect of those corporate cards used by the CEO.
8.

LEAVE

8.1

Annual Leave

The CEO is entitled to four (4) weeks' paid annual leave each year, to be taken
consultation with the Mayor.
8.2

III

Long Service Leave

The CEO is entitled to long service leave in accordance with the Local Government (Long
Service Leave) Regulations.
8.3

Other leave

The CEO is entitledto:
(a)

sick leave;

(b)

bereavement and emergency leave;

(c)

study leave; and

(d)

parental leave;

as set out and in accordance with the Award.
9.

TERMINATION

9.1

Automatic Termination at end of Fixed Term

The employment of the CEO shall, unless the Term is extended, terminate on the expiry dat e
specified in clause 2.1 of the Agreement without the requirement of either party giving notice.
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9.2

Termination by the City: CEO's Default

(a)

The City may terminate the employment of the CEO on a date specified by the City
prior to the Termination Date by three (3) months' notice in writing if: (i)

the CEO commits any wilful or grave misconduct or wilful neglect in the
discharge of the CEO's responsibilities or obligations under this Agreement;

(ii)

the CEO wilfully disobeys any lawful order of the City;

(iii)

the CEO commits a serious or persistent breach of any of the provisions or
terms of this Agreement;

(iv)

the CEO is convicted and under sentence for a crime or has been convicted of
a serious local government offence within the meaning of Section 2.22 of the
Act;

(v)

the CEO becomes incapacitated by injury or illness from discharging in full
any of the responsibilities and obligations which the CEO is required to fulfil
under this A.greement for an aggregate period of more than 90 days in any
periods of 12 consecutive months during the Term and this period shall not
include any accumulated sick leave;

(vi)

the Guardianship and Administration Board makes a guardianship order in
relation to the CEO pursuant to Section 43 or Section 64 of the Guardianship
and Administration Act 1990;

(vii)

the CEO dies or becomes of unsound mind;

(viii)

the CEO substantially fails to meet the Performance Criteria or carry out the
Duties and continues to do so for a period of 28 days after the City serves on
the CEO written notice of that failure and of the course of action which the
City wishes the CEO to follow in order to address and correct that failure.

(b)

The termination of the engagement ofllie CEO bylli6 Cit)r shall be without prejudice
to the rights and remedies of the Parties under this Agreement or at law or in equity
which have accrued before or on such termination.

(c)

The Parties acknowledge that notwithstanding clause 9.1 the Award provides that
''termination of employment by an employer shall not be harsh, unjust or
unreasonable" .

9.3

Termination by CEO: The City's Default

The CEO (without prejudice to any other rights of action Which he may have) may terminate
his employment in terms of this Agreement at any time without prior notice if the City
breaches any of the provisions of this Agreement and does not remedy that breach within
twenty eight (28) days of the CEO serving written notice of the breach upon the City.
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Termination by CEO: Any Reason

This Agreement may be terminated by the CEO giving 3 months' written notice of
resignation.

9.5

Confidential Information

Upon termination, the CEO must deliver up to the City all Confidential Information, which
may be in custody, possession or control of the CEO and all copies thereof and the CEO may
not keep or retain or make any electronic copies whatsoever.

9.6

City of Joondalup Property

Upon termination, the CEO must deliver up to the City all City property including equipment,
credit cards, keys, car and documentation or copies of documentation, which may be in the
custody, possession; or control of the CEO.

10.

INCONSISTENCY AND SEVERANCE

10.1

Inconsistency

If there is any inconsistency between this Agreement and any applicable legislation, the
legislation prevails but only to the extent of the inconsistency.

10.2

Severance

(a)

Each provision of this Agreement shall be read and construed independently of the
other provisions of this Agreement so that if one or more are held to be invalid for any
reason whatsoever then the remaining provisions shall be valid to the extent that they
are not held to be so invalid.

(b)

If a provision of this Agreement is found to be void or unenforceable but would be
valid if some part hereof were deleted or the period of application reduced, such
provision shall apply with such modification as may be necessary to make it valid and
effective.

11

DISPUTE RESOLUTION

In relation to any matter that may be in dispute between the CEO and the City, the
parties:
(a)

will attempt to resolve the matter at workplace level by the CEO and the
City, or a person delygated by the City for that purpose, meeting and
conferring on the matter;

(b)

agree to allow either party to refer the matter to mediation if the matter
cannot be resolved at the workplace level;

p"'1l~8

a
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(c)

agree that if either party refers the matter to mediation, both parties will
participate in the mediation process in good faith;

(d)

acknowledge the right of either party to appoint, in writing, another person
to act on behalf of the party in relation to the mediation process;

(e)

agree not to invoke the dispute settlement procedure contained in the
Award unless:

12.

(i)

a period of 7 days has expired from the date when the party
initiating the action gave notice that mediation is not
requested; or

(ii)

the mediation requested by either party has been completed
and has failed to resolve the matter.

AMENDl\1ENT

This Agreement may be amended or varied only by agreement in writing signed by the
Parties. · Unless the context otherwise requires, a reference to this Agreement shall include a
reference to this Agreement as amended or varied from time to time.
13.

PROPER LAW

This Agreement shall be governed by and construed in accordance w,ith the laws of the State
of Western Australia. The parties submit to the exclusive jurisdiction of the Courts of
Western Australia.
14.

COSTS AND STAMP DUTY

The costs of and incidental to the preparation, stamping and execution of this Agreement
shall be borne by the City.
15.

LEGAL COSTS

Subject to any express provision in this Agreement to the. contrary, each party shall bear its
own legal and other costs and expenses relating directly or indirectly to the preparation of,
/
' //
and performance of its obligations arising out of this Alie~t

~~~~~
________

EXECUTED by the parties

_____

WITNESS

THE COMMON SEAL of the City
of Joondalup was hereunto affixed by
authority of a resolution of the Council
in the presence of:
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ANNEXURE I
posmON DESCRIPTION

Date
Position Title
Organisation
Reports to

August 2001
Chief Executive Officer
City of Joondalup
The Mayor & Council of the qty of Joondalup

SECTION 1
PosmON SUMMARY
Overall

•

Initiate and provide executive leadership and management to all facets and
programmes of the organisation to ensure that the Council identifies and contributes
to the development of the Council with regard to the availability of intemal and
external resources.
Ensure on behalf of the Council the implementation of its corporate objectives,
strategies, policies and statutory requirements, by managing, facilitating and
evaluating activities and the resources (human and financial) available to the
respective programme areas.

•

Provide, as the principal adviser to the Council, direction to Council on matters of
general policy and give advice to Council on its statutory powers and
responsibilities and enhance the Council's image with the general public,
Government Departments, Authorities, Commerce and Industry.

Within Section

•

Liaise and provide the Mayor, Council and respective CounciDors with objective
professional advice and policy direction on all operations, especially corporate and
strategic, to ensure that Council's legal and corporate obligations are achieved.

•

Support, counsel and advise staff on the requirements to provide the Council with
administrative and professional support.

Within Organisation

•

Ensure the development of equitable human resource management policy, practice
and programmes occur throughout the organisation.

•

Analyse, manage and advocate whenever necessary, corporate strategic issues and
actions which will advance the Council's Strategic Objectives and Strategies.
Advocate and implement on behalf of council, proactive responses to social and
economic issues, which have potential impact on the Council.
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SECTION 2
KEY OBJECTIVES
1.

On taking up the position of Chief Executive Officer it is expected that the CEO will
conduct a complete review of the organisational structure of the City. This is to
establish a management structure that is in the most appropriate form in terms of
providing services to all stakeholders in the foreseeable future.

2.

Review the IT Operating Procedures including all potential capital expenditure and
maintenance costs associated with the current hardware and software facilities and that
the total structure is appropriate for the future of the City of Joondalup

3.

Comply with the Key Results Areas and Performance Indicators of Annexure 2.

4.

Review with the Council its desire to undertake capital works and redevelopment, and
devise an implementation plan to achieve the overall strategic requirements of the
Council. This will include the following areas:
•
•
•
•
•
•

The Performing Arts Complex
Redevelopment of the Ocean Reef Marina
Development of a secondary waste treatment solution
The development of a new city works depot
Revitalisation of older suburbs within the City
Support of small business and continued economic development to create a
vibrant local economy.

SECTION 3

KEY WORKING RELATIONSHIPS

Councillors

Federal, State and Local Government
De artments and their Officers.
Ministers of the Crown

Management

Opposition Members

Staff

Community Leaders, Groups, Organisations
and Individuals

Relevant Work Groups
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1.9

Public Relations and
Customer Care

• Develop within the community the Council's Public perception.
image as a responsive customer driven organisation
in accordance with its charter.
Media profile and
• Regularly monitor customer service and develop image of the
strategies to ensure the highest service level is Council.
maintained having regard to the Council's
resources.
Development of
ongoing
• Maintain close media relationships which will relationship with
assist the Council in the provision of a sound stakeholders.
balanced reporting of issues.
• Facilitate and maintain co-operation and effective
relationships with business and co=unity
organisations.
• Promote the active participation and interaction
with other local Councils and authorities in the
development and utilisation of joint services and
functions to generate mutual operational
advantages, economies and resource sharing
outputs.

1.10

Communication

co=unication
and Level of positive
• Facilitating
effective
consultation channels both with and between Councillor
elected members, the Council and other Councils.
feedback.
co=unication
and
• Fostering
effective
consultation channels with the Australian Local
Gov=ent Association and other State
Associations in relation to issues of a national
significance.

Development of
ongoing
relationships.

Level of knowledge
and understanding
• Ensuring effective and professional communication of the Councillor's
to Councillors and external organisations.
role by
membership,
• Developing and managing effective working gove=ent and
relationships with the media.
stakeholders.
Level of support of
Councillor
Committees at all
levels.
Level of
professionalism of
Councillor
co=unications
and publications.
Media perception.
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• Review investment opportunities and financial
capacity of ilie Council.

SIXTH REPORT

Audit results.

• Oversee and / or conduct employment negotiations Business
performance
with senior staff.
results.
• Approve all administrative and marketing related Cost effective and
contracts wiili oilier parties before £nalisatlon.
.timely contracts
negotiated.
• Budget approval
and
control,
including
authorisation of funds to impl=ent policies', Retlrrn on funds
invested.
programmes and business strategies.
• Prepare or oversee ilie preparation of consolidated
budgets, required reports and forecasts and present Performance of
th= and / or reco=end their adoption to assets under
management.
Council.
• Adopt an overall risk management strategy.

1.8

Corporate Planning

Taxation
compliance.

• Acts as a primary contributor to the City of Business
performance
Joondalup Strategic Plan 2000-2005.
relative to
• Develop a strategic plan which meets the Council's strategic/corporate
plan.
strategic objectives.
• Ensure all objectives, strategies and actions of the
plan are impl=ented and adhered to.

Successful
achiev=ent of
plan initiatives.

• Provide regular reports to Council on its Strategic
Plan and associated budget performance.
• Ensure that the Council's Strategic and Co=unity
Plans are regularly reviewed by Council to ensure
they remain relevant.
• Monitor internal and external economic influences
which affect the Council and its demographic
composition to disc= changes required to
coroorate stratecies and policies.

194

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

SIXTH REPORT

APPENDIX 4: Relevant Documents

ANNEXURE 2

SECTION 1

1.1

Leadersbip

• Display real leadership to ensure cohesion between
City of J oondalup, its Councillors, the Community
and support staff and in particular a willingness to
confront and resolve issues in a timely and fair .
manner.

A climate of
hannony within the
City.

Capacity to bring about a holistic approach in terms
of leadership for the City of Joondalup embracing
all of its employees.

Increasing levels of
innovation.

•

• Acts in an understanding and often courageous
manner to deal with complex and difficult issues
that require resolution that is effective and
sustainable.
1.2

Managing Strategic
Relationships

Development of a
feeling of direction
and purpose.

Establish and maintain sound relationships with
the Council.

Public perception

Manage business relationships at all levels in both
a business and social context.

Media profile and
image of the City
ofJoondalup.
Ongoing
relationships
developed with key
stakeholders.

Develop and manage sound working relationships
with Councillors, the Community and relevant
industry bodies.
Co-ordinate media and public relations strategies
and activities within the City of Joondalup.
Speak and / or provide suitable representation at
appropriate functions and forums.

Councilor
feedback.

Approve all official publications, advertisements
and media releases
to distribution.
1.3

Policy and
Legislation

• Provide accurate, timely, impartial and objective
advice to the Mayor and Councillors in the
representative and statutory role.

Mayor and
Councillor
feedback.

• Liaise with the Mayor and Councillors to ensure
thiit civic functions, meetings and representation
reflect a commitment to a high standard of
protocol.

Policy Compliance

• Taking a proactive approach to the development of
new initiatives arising out of existing and proposal
legislation and ensure decisions are executed
~rr'~T,th, and

Provision of timely
advice.
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• Provide advice on the potential impact of Perfo=ance of
Co=onwealth and State Legislation on Council statutory
requir=ents.
services.
• Oversee the preparation, review and enforcement
of Council's Statutes and local laws and report
annually on the Council's activities and their
outcomes.

Compliance with
Acts and
Legislative
requirements.

• Ensure the Council's "Declaration of Pecuniary
Interest
is maintained.
1.5
Operational
Management

• Ensure sound administration and financial controls Availability of
adequate resources
are in place to ensure budget compliance.
to support
• Utilise sound business and human resource activities.
management practices to deliver programmes and
services within budget and in accordance with
Council's corporate strategies and programmes.
• Ensure that all officers understand and fulfill their Standards of
responsibility, authority and accountability and perfo=ance.
officers are appraised and counselled on their
performance at least annually.
• Ensure Council meetings, agendas and minutes are Operational
prepared promptly and that reports are factual, efficiency.
accurate and .

1.6

Human Resource
Management

196

• Oversee the appointment of staff to ensure
compliance with Council directions and sound
Human Resource Management Practice.

EEOI AA and other
policy compliance.

• Maintain and monitor employee performance and
training and development through an annual
performance management system.

Skill and
motivation levels of
workforce.

• Encourage and facilitate a multi-skilled team
approach and appropriate delegation of decisionmaking authority.

High productivity
and performance is
maintained.

• Ensure that the organisation structure and human
resources are reviewed regularly and are adequate
to achieve the Council's objectives.

Availability of
appropriate
individuals for

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

SIXTH REPORT

APPENDIX 4: Relevant Documents

SECTION 2
AUTHORITY LEVELS

•

Position operates within broad operational parameters as set by Council and the Local
Government Act 1995 and relevant statutes, which involve Local Government programme
delivery.

•

Principal adviser to the Mayor and the Council.

•

Extensive operational and decision making flexibility to ensure the effective and efficient
implementation of all Council decisions, programmes and activities and the utilisation of
human and financial resources.

•

Authority to evaluate, promote and execute as necessary, immediate decisions when necessary
which may follow formal conclusions with the Mayor
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Curriculum vitae of Mr Denis Smith as provided to Management Recruiters Australia

~Warringah
~

Council

M~ . Rae.

To:

Company:

From: Denis Smith
Phone: (02) 9942 2430

N~~

-::::>~ 2'2- .

fax No : OS

:3

cc:

Date: 18 • r'<:l.

Transmi~sion

MESSAGE:

of pages including

,10 ,

...... ~~

O:A

2.·.......
. . . F:::)
. \

7'99 '? S-.6 8V

-

2e:. :

Ti ,e ill/CJrIIJOf ioll co nta i ned
lIOllled

Fax NQ :(02) 9942 2391

in 1ft '

addr~SJe.r. I/ya u ar: nOI

any UJ"e. diJClosure. oopying or d!.s,dbu,lon ajllJi.!!o"";,,,;)., OT Q~)'_/
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error J O
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If you have any problems receiving thIs facsimIle, plea~e contact
Michelle Perry, Executive Assistant to the Genera! Manager - 02 9942 2430
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Personal

Name :
Postal Address:

Phone:

Fax:
CUrrent Position:
Jan 1998 to present

Previous Positions:
Jan 1994

to Jan 1998

1986 to 1994

cting)
EnvIronment & Development
ouncll

Division
and Urban Design
Davey Ply Ltd
Planners and

1981 to 1986

1970

to

1980
Campbelltown City Council, NSW

Oonl$ Smltn

Page'
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~4h
Qualifications

~~

mediator

<~

mmerclal Dispute Centre

qualification, Setche/or of

""""tT"rTO"'ent}

?f(

Technology, Sydney

wn 3nd Country Planner
with the Royal Melbourne
echnology

Qualification ofTcwn and
. Ordinance No 4 (NSW)

(f)
Local Government Chief

Membership

Areas of Special Expertls
~

City and shire management

»
»
»

Financial management and

Strategic corporate planning

Negotiation :and liaison at the

wittl all tiers of govemment.

private enterprise and the

»
»

Economic development

Social and community plann'

:> Commun ity consultation

and

»
»

Urban. city. rural and regional

»
»
»

Mediation in

Infrastructure planning
Issues

Urnan development and strategic planning.

Oenl .. Smltl1

Pago 2
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Local Government Manag
Public Administration
Warrlngah
Since early 1998, I have
Manager) of the
government area of We
beaches and is home to
kilometres and supports a
and light industry.

Chief Executive Officer (General
ent Area in NSW. The local
located on Sydney's northern
nts. It covers almost 153 square
businesses, employment areSS

Warringah Council Is one of
workforce in excess of 1,000
$100M. Wa rringah Council
management, strategic
statutory land use planning.

polltan councils in NSW with a
with an annual budget of over
as a leader in environmental
, change management and

Carts Harbour City Council
Between January 1994 and J
Executive Officer (Acting )
.
Development. The local gove
north coast, mid-way between
the most rapidly expanding reg
in excess of 60,000. The city
education campus (which in
sporting facililies and major
Innovation and the manner in
sensitive environment through

held the dual position of Chief
Environment, Planning and
Harbour is situated on the
and Brisbane. It is one of
and supports a population
r reg ional airport, combined
Cross University) . reg ional
city Is recogn ised for its
en able to preserve a highly

8aulkham Hills Shire Council
During the period between 19
Chief Planner (1970), and Ch .
Council. and Ch ief Town
Both these Councils have popu
Bau lkham Hills is one of the
government areas In NSW. My
master planning. strategic .
. '
preparation of
environmental
consultation .

DoniS Smith
Page 3
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;

COI/j;
'" Exp"'"'' I",ed)

Local Government

)Zf4'~

a comprehensive understanding
experience in localgovemment

a change environment, including
and enterprise bargaining .
~

Experi ence at CEO level, in
8udgeting and financial
Management of organis
• Polley formulation
Public presentation and

resource change

on policies and legislation .
~

Providing superior leade
delivery of a diverse range
achievement of Council's

~

LIaison and negotiation
public sectors.

}>

Problem solvlngfdeclslon
Power of Analysis;

re the efficient and effective
a manner, which ensures the

In the private and

red uce complicated problems
a range of possib ilities and

•

Decisiveness : ability
factors including Counci
of Council and the com

Local govemment across Aus
competitive, to provide more
costs to th e community, to p
planning Involving the commu
highest standards of beh
good governance.

decisions conSidering releva nt
as possible In the interest

ing pressure to be more
seNices , to reduce overall
comprehens ive app roach to
stage and to ensure the
r words - to provide

In the past five years, I have undertaken a number of study tours of iocal
govemment areas In Australia, Un ited Kingdom, Canada and the United
States of America. The principal objective of these study tours has been to
examine local govemment structure, community consultation processes,
competitive tendering processes, the purchaser/provider model and best
value practices.
Oeol,s SmIth

Pas •
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C04'Jjo/j,

Summary of Professl
Private Enterp

;J!~

as a senior executive with
sultants, based In their head
al offices throughout NSW
of State, national and
was In excess of S90M with

The company is
engineering, town planning
in some of Australia's most p
Development, major
Melbourne. redevelopment of
designed to accommodate s
depth negotiation with a/l
heads and elected members of

er In environmental services,
ement. I was directly Involved
nts, e.g., Darlina Harbour
out Sydney, Brisbane and
StatJon, and housing projects
All projects involved Innt Including senior department

Relevan t experience Included:

;;. Urban design/estate plannin

r

Environmental planning and

;;. Preparation and formal ce
studies and reviews of

>-

Assessment of biophysical

characteristics of the land

;;. Preparation of local environ

development control plans

;;. Preparation of development
;;. Preparation of statements of

earing as an expert witness

>
>

Investigation, review and e
Preparation of traffic, transpo

;;. Preparation of plans of ma

>

and recreation areas

Preparation of total catch

;;.
In
enior executive
lIa. Projects
advice to over 40
ranged from management structures, financial modelling, processing of major
development applications, social and economic issues, and Infrastructure
developments Involving water, sewerage and roads. I have represented both
local govemment and private enterprise on various interdepartmental
.committees and working groups.
Oanl, Smith
P~9.
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Management Recruiters Australia’s report on Mr Smith to the City of Joondalup

Management ReGruiters Australia

Level 2, 5 Ord Screet

WCS[ Perth WA 6005
Telephone (6 1 8) 9322 3277
Facsimile (61 8) 9322 3332

DENIS SMITH

Position:

Chief Executive Officer

Company:

City of Joondalup

Job No:

2362

Consultant:

Warren Reynolds

Date:

July 2001

CONFIDENTIAL REPORT

Pa rt of the Solution
Warren Reynolds .. Chris Meredith .. Ray Hince .. S(cven Pyot .. Rod Beecroft:
CTes~l ine
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Name:

Denis Ian Smith

Career Summary
1998 to Present

Warringah Council

General Manager / CEO

1994-1998

Coffs Harbour City Council

General Manager (Acting) and
Director of Environment, Planning
and Development

1986-1994

Getteridge Haskins & Davey Pty Ltd

General Manager NSW Division

1981-1986

13aulkham Hills Shire Council

Chief Town Planner

1970-1980

Campbelltown City Council

Chief Town Planner & Deputy Chief
TQwn Planner

Areas of Special Expertise
City and Shire Management - Public
Administration.

•

Financial Management and Strategic
Financial Planning.

Strategic Corporate Planning.

•

Negotiation and liaison at the executive
level with all tiers of government, private
enterprise and the media.

•

Environmental Management and
Assessment.

•

Economic Development.

•

Social and Community Planning.

•

Community consultation and liaison with
Government Authorities.

•

Urban, city, rural and regional planning.

Infrastructure planning.

•

Mediation in respect of complex and highly
sensitive political issues.

Urban development and strategic planning.

Denis Smith Report:
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Formal Education
Tertiary

University of Technology Sydney

Bachelor of Business (Management)

NSW Institute of Technology

Post Graduate Diploma
Environmental & Pollution Studies
Diploma in Town & Country
Planning

Royal Melbourne Institute of Technology

Certificate of Qualification of Town
& Country Planner, Ordinance No 4

NSW Institute of Technology

Land & Engineering Surveying

Associations & Memberships
Member - Australian Local Government Chief Executive Officers

Denis Smith Report:
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EMPLOYMENT HISTORY

Jan 1998-Current

Warringah Council:
Position:

General Manager / CEO

Key Responsibilities:
•
•
•
•

Budgeting and financial management.
Management of organisation and human resource change.
Policy formulation and advise on policies and legislation.
Public presentation and community consultation.

Key Achievements:
•

•

•

Considerable management experience in a change environment, including workplace
redesign, process re-engineering and enterprise bargaining.
Providing superior leadership to ensure efficient and effective delivery of a diverse range
of services in a manner, which ensures the achievement of Council's policies and
legislation.
Liaison and negotiation with city and State leaders in the private and public sectors.
Problem solving / decision making:
Power of analysis - ability to drive and reduce complicated problems.
Creativity / Imagination - ability to see a range of possibilities and develop creative
solutions.
Decisiveness - ability to make sound decisions considering relevant factors including
Council's poli<:iesas quickly as possible in the interestof Council and the ..
community.
Study tours oflocal government areas in Australia, United Kingdom, Canada and the
United States of America examining the local government structure, community
consultation processes, competitive tendering processes, the purchaser/provider model
and best value practices.

Jan 1994-Jan 1998

Coffs Harbour City Council
Position:

Chief Executive Officer (Acting) and Director of Environment, Planning
and Development.

Denis Smith Report:
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Key Responsibilities:

•

Budgeting and financial managemerit.
Management of organisation and human resource change.
Policy formulation and advise on policies and legislation.
Public presentation and community consultation.

•

Key Achievements:

•

Considerable management experience in a change environment, including workplace
redesign, process re-engineering and enterprise bargaining.
Providing superior leadership to ensure efficient and effective delivery of a diverse range
of services in a manner, which ensures the achievement of Council's policies and
legislation.
Liaison and negotiation with city and State leaders in the private and public sectors.
Problein solving / decision making:
- Power of analysis - ability to drive and reduce complicated problems.
- Creativity / Imagination - ability to see a range of possibilities and develop creative
solutions.
- Decisiveness - ability to make sound decisions considering relevant factors including
Council's policies as quickly as possible in the interest of Council and the
community.
Study tours of local government areas inAustralia, United Kingdom, Canada and the
United States of America examining the local government structure, community
consultation processes, competitive tendering processes, the purchaser/provider model
and best value practices.

•

•
•

1970-1986

Baulkham Hills Shire Council and Campbelltown City Council
Position:

Deputy Chief Planner, Chief Town Planner (Campbelltown City Council)
and Chief Town Planner (Baulkham Hills Shire Council).

Key Responsibilities:

•
•
•
•
•
•
•
•

Master Planning.
Strategic Land Use Planning.
Project Management.
Preparation of economic assessments.
Preparing plans of management
Environmental Management.
Corporate Planning.
Extensive Community Consultation.

Denis Smith Report:
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Relevant Experience:
•
•
•
•
•
•
•
•
•
•
•
•

Urban design/estate planning.
Environmental planning and impact assessment.
Preparation and formal certification of over sixty environmental impact studies
and reviews of environmental factors.
.
Assessment of biophysical and socio-economic characteristics of the land.
Preparation of local environment studies and development control plans.
Preparation of development applications.
Preparation of statements of evidence and appearing as an expert witness.
Investigation, review and evaluation of infrastructure projects.
Preparation of traffic, transportation studies.
Preparation of plans of management for parks and recreation areas.
Preparation of total catchment management plans.
Participating at a senior level in community consultation matters.

Denis Smith Report:
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CONSULTANT'S SUMMARY
Employment Overview
•
•

Denis Smith is currently employed with the Warringah Council as General Manager/CEO.
Denis sees his major responsibilities as Human Resource Management, the effective
management of staff, strategic financial management of the organisation and direct control of
three reports. In addition to this he is currently heavily involved in competitive tendering
• His current role has involved him with considerable change in recent times, in Local
Government and in liaison with state leaders in the private and public sectors
• Prior to joining Warringah he was employed as Chief ·Executive Officer and Acting Director
of Environment, Planning and Development for the Coffs Harbour City Council. His
duties in this position included budgeting and financial management, management of the
organisation's Human Resource programme and policy formulation. He was also involved
in public presentation and community consultation
• Before joining Coffs Harbour D enis held senior roles with Baulkham Hills Shire Council
and Campbelltown City Council where he was employed as Deputy Chief Planner and
Chief Town Planner.

Personal Impression
•

•

•
•

•
•

•
•

Denis believes that his ideal role would involve him having an opportunity to exercise his
entrepreneurial skills through commercial and residential growth within the Shire that he
was responsible. It will also involve him in considerable community interaction and
consultation and town planning from a strategic point of view. He enjoys and would like to
stay involved with considerable interaction at Council level
Dehis believes he works best within a co-operative, consultative style of management where
staff and management have a great deal of interaction. He also enjoys wo rking in an
organisation that has a strong customer focus, a great deal of transparency and totally open
communications; He felt he would be happy to stay within a Local Government
environment although he would consider opportunities within the private sector
In terms of location, Denis stated he would be happy to move to Perth and he felt Joondalup
would offer an interesting opportunity for him
Denis believes his own management style is open communication with staff, consultative
with parties concerned with the Council and demonstrating strong leadership. He feels is a
very transparent individual but decisive after consultation with all parties
He feels he is motivated by seeing a good product or service delivered, performance being
improved and meeting community expectations. He also enjoys project management
Denis sees his strengths as being strong leadership, highly motivational and creative. He also
feels he has very strong communication skills and would like to improve his mediating and
his human resource skills to continue his development in the future
He stated that outside work people see him as having strong leadership skills, being decisive,
friendly and enjoying challenges
At the present time D enis is on a salary package of $225,000 including a vehicle and
superannuation and he is reasonably flexible in terms of his package but would like some
improvement in his current situation

Denis Smith Report:
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He is required to give three month's notice but believes this could be shortened under the
right circumstances. He also feels he has good computer skills and is looking for continued
career growth in terms of the sized Council that he leads.

Summary
Denis is an outstanding Executive with an excellent education and first class experience. He has
a strong communication style and demonstrates an excellent understanding of both Local
Government and commercial enterprise. Based on his personal style, his experience and his
education I have no hesitation in recommending him for your consideration for the CEO's
position with Joondalup.

References
The contents of this report have been compiled from verbal information supplied during
interview and in writing by the candidate. In preparing this report and in subsequent reference
checks, we will endeavour to ensure the accuracy of this information and will verify it where
possible. However, it is important to note that Denis Smith's references have not been checked
at this time, and accordingly our recommendation is made without their benefit .
. To preserve confidentiality, we request that you do not anempt to conta,ct any referees, past or
present employers of the candidate w ithout the express permission of the candidate or

::::ij:;:s
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N REYNOLDS
Mana . mg Director

!

Denis Smith Repon:

2001

Management Recruiters Australia Page: 8

\\COUNCIL1\DATA\WKGRP\DATA\PF\pfrp\pf.joo.031212.rpf.006.xx.a.doc

211

Public Administration and Finance Committee

SIXTH REPORT

Memorandum dated November 25 2002 from Mr Denis Smith to Mayor John Bombak
setting out his qualifications as sighted by the Mayor

~~

Joondalup

MEMORANDUM

STRlCILY PRIVATE AND CONFIDENTIAL - NOT FOR
TO:

HIS WORSHIP THE MAYOR

FROM:

CHIEF EXECUTNE OFFICER

DATE:

25 NOVEMBER 2002

FILE REF:

95 357

-~
~

DISTPJB~

OTHER REFS:
LETTER NO :
SUBJECT:

CHIEF EXECUTIVE OFFICER QUALIFICATIONS

MrMayor
I refer to our discussions on 21 November regarding Cr Carlos' request for certain matters
pertaining to my qualifications .
Firstly, it must be noted that Cr Carlos, in his role as a Councillor, has no jurisdiction to request me
to provide any information, particularly that which may be deemed to be of a privileged nature. I
report to the Council through yourself andthe Local Government Act is quite specific in stating that
the CEO is only required to implement and action a lawful direction. Cr Carlos' request ha" no
power or law at all. You may recall that I recently produced for you certain documentation, in the
presence of the Manager Human Resources, pertaining to my qualifications. Cr Carlos also needs
to be mindful of the fact that the position of CEO for the City of J oondalup was never advertised,
and therefore a formal application for the· position was never submitted. ·1 was interviewed at
various stages by the recruitment agency, and asked to address certain questions when members of
the Council interviewed me fo r the position. In respect of qualifications that I hold, the following
information is listed in chronological order of achievement:
I.

Qualification in Land & Engineering Surveying, Sydney Institute of Technology 1965-68:
Qualification completed in December 1968.
Qualification Sighted

2.

212

Qualification as a Certified Town & Country Planner, Local Government Examination
Committee, NSW (in conjunction with the RMIT).
July 1971 - Examination Committee advised that 1 had completed all necessary
examinations to the satisfaction of the Examination Committee. This was completed over a
three year period through RMIT. I was then eligible to apply for certification as a Town &
Country Planner.
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Local Government Town & Country Planning Examination Committee granted
Certificate of Qualification as a Town & Country Planner, permitting me to p~':'~s a
Certified Planner - 14 March 1972.

3.

Qualification Sighted
4.

Post-graduate qualification course, NSW Institute of Technology, in Environmental and
Pollution Studies - Faculty of Science, 1973-74.
Qualification Sighted

5.

Full Certificate of Qualification as a Town & Country Planner, issued 30 November 1976,
through the Local Government Town & Country Planning Examination Board.
Qualification Sighted

6.

Certification as an approved Mediator from the Australian Commercial Disputes Centre,
March 1996.
Qualification Sighted

7.

Post-graduate qualification course in Business Management, Centre of Management
Studies, Executive Development Unit, NSW University of Technology, 1990-92.
Details of attendance and other documentation submitted
A request has been made through the Deputy Director of Student Administration, UTS for
details of completion of the qualification. The Deputy Director is pursuing the matter as the
qualification exceeds a seven year period, and therefore needs to be obtained through
archival records. I am prepared to sign a Statutory Declaration that I completed this
qualification and was issued with the necessary documentation. I am also able to obtain
evidence from senior management staff of Gutteridge Haskins & Davey, my former
employee, who also attended the same course and received the same qualification.
In the time that I have had available, I have been unable to locate all my boxes as some are
in storage. In the last week, I have spent hours searching through box.es in an attempt to
satisfy the whims of some of my political masters.

All of the above documentation has been submitted to you in the presence of the Manager Human
Resources, Mr Mark Loader, for your observation. As far as I am then concerned, Mr Mayor, this
matter is closed. If any of the Councillors wish to challenge it any further, they can do it through a
legal mechanism. I am not going to be subjected to further intimidation, harassment or
unreasonable demands being placed upon me by certain Councillors who have continued a witch
hunt from the time of my appointment. I am already being subjected to a 'spanish inquisition' on
the procedures laid out in the contract of employment regarding my performance review. It should
be borne in mind that the contract of employment was prepared by the City of Joondalup, on the
instruction of the City's solicitors and the acting CEO at the time. I do not see why I should be
SUbjec:pt7Jco.urse of action being instigated by one of your Councillors.

~w-df

DE . SSMITH

Chief Executive Officer

s:\ceo conjidentiallceo qualificCitions.doc
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Letter to the Committee from the Coffs Harbour City Council dated December 11 2003

COFFS HARBOVR CITY COVNCIL
819476

Our ref:

11 December 2003

Han Barry House MLC
Chairman
Standing Committee on Public Administration and Finance
Parliament House
PERTH WA 6000

Dear Sir
Inquiry Into Local Government Act 1995 (WA)
I refer to your letter dated 9 December 2003 advising of the Committee's inquiry into
those provisions of the Local Government Act 1995 (WA) relating to the employment of
Local Government Chief Executive Officers.
In order to assist the committee , Council's answers to the questions asked with regard
to the employment of Mr Denis Smith by Coffs Harbour City Council are as follows:
1.

Over what period of time was Mr Smith employed by the Coffs Harbour City
Council?
Answer: 17 January 1994 to 30 January 1998,

2.

What position/s did Mr Smith hold at the Coffs Harbour City Council , and over
what period/s of time?
Answer: Director of Planning Environment and Development for the period 17
January 1994 to 30 January 1998.

3,

Was Mr Smith ever appointed to the position of General Manager (Acting) by
resolution of the Council? If so, on what date was the Council resolution made
and what was the duration of the appointment?
Answer: Council resolved at its meeting held on the 21 March 1996 as a result
of a Mayoral Minute:
"That:
1.
Denis Ian Smith be appointed to act 8S General Manager, with the full
authority and responsibility of that position, in the absence of the General
Manager.

The position shall be known as General Manager (Acting) . If

2.

•

C o mm u n i ~ :lt i o ns

t o : Th e Get'lt!r:ll Manag~ r. I~ocl(!~:d Sa .g 155. C or, s Harbo ur 24 50· Adm i histr::u lo n Buil d i ng .
2 C ... $tl e S tre et . Cof( s H:Lrb a ur • Te l: ( 0 2) 6649 1000

• F" , (0 2 ) 6 6-1 8
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Hon Barry House MLC

4.

11 December 2003

Was legal advice ever received by the Council as to the validity of any of Mr
Smith's appointments? If so , provide details of the advice and any action taken.
Answer: Legal advice was sought from Council's Solicitors, MBT Lawyers, Coffs
Harbour. The advice indicated that the resolution was ultra virus. This
advice was subsequently confirmed by the then Minister for Local
Government, the Hon. Ernie Page.

5.

Did the Council ever rescind any of its resolutions appointing Mr Smith to any
position? If so, please provide details and the datefs of any such rescission.
Answer: A notice of rescission was submitted to the Council meeting held on
the 18 April 1996 but on being put, the motion was lost.

For the record, Mr Denis Smith subsequently acted as General Manager in his absence
for short periods (generally between 1 and 5 days) but only on the delegation of the
General Manager. Other Directors of Council also acted in the position from time to
time also on the delegation of the General Manager.
I trust this information will be of assistance.
Yours faithfully

e-~~
General Manager

ce. Department of Local Government (NSW)

t :\datawrks\wrkcacho\799485\dOC\lrncnt3 .doc
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