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Government response 

This report is subject to Standing Order 191(1): 

Where a report recommends action by, or seeks a response from, the Government, 

the responsible Minister or Leader of the House shall provide its response to the 

Council within not more than 2 months or at the earliest opportunity after that 

time if the Council is adjourned or in recess. 

The two-month period commences on the date of tabling. 
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Executive summary i 

EXECUTIVE SUMMARY 

Commencement of this inquiry 

1 On 21 June 2017, the Standing Committee on Public Administration (Committee) resolved to 

inquire into and report on WorkSafe, with the following terms of reference: 

a. WorkSafe’s performance against the objects of the Occupational Safety and Health 

Act 1984 

b. funding and resourcing of WorkSafe 

c. adequacy of WorkSafe’s training, oversight and accountability processes 

d. adequacy of administrative processes, including complaints, investigations and 

prosecution processes 

e. adequacy of WorkSafe’s audits of training providers delivering occupational health 

and safety training 

f. timely implementation and public education of coronial inquest recommendations 

arising from a workplace death 

g. legislative and jurisdictional issues 

h. any other relevant matter. 

2 The Committee’s resolution was reported to the Legislative Council by way of Report 28, 

Inquiry into WorkSafe—Terms of Reference, by its Chair, Hon Adele Farina MLC, on 

27 June 2017.1 In presenting that report to the Legislative Council, the Chair explained that 

the inquiry had been commenced in response to the Committee’s concerns regarding the 

issue of workplace deaths in Western Australia, adding: 

As the principal regulator of workplace safety in this state, WorkSafe plays a 

significant role in safeguarding the wellbeing and safety of Western Australian 

workers and ensuring that employers meet their occupational health and safety 

obligations. The committee will inquire into WorkSafe’s prosecution policies and 

the adequacy of its investigation process.2 

3 The Committee called for submissions, advertising in The West Australian newspaper on 

Saturday 1 July 2017, and distributed a media release on 27 June 2017. The inquiry was 

posted on the Committee’s webpage, and the general public was notified of the 

commencement of the inquiry through social media.3 Overall, 39 written submissions were 

received. The Committee heard from a range of witnesses, including WorkSafe Western 

Australia, unions, workers, employers and safety and health representatives, as well as some 

private citizens, including families of victims of industrial incidents (see Appendix 1). Fifty-

nine hearings took place between 4 September 2017 and 23 October 2019. 

4 During the course of this inquiry, Machinery of Government changes meant that parts of the 

Department of Commerce, including WorkSafe, were subsumed into the newly established 

Department of Mines, Industry Regulation and Safety (the Department). As a result of further 

                                                      
1  Western Australia, Legislative Council, Standing Committee on Public Administration, Report 28, Inquiry into 

WorkSafe — Terms of Reference, June 2017. 

2  Hon Adele Farina MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 27 June 2017, 

pp 1593-94. 

3  Legislative Council, 26 June 2017, retrieved from https://twitter.com/WALegCouncil; 

https://facebook.com/WALegislativeCouncil/. 

https://twitter.com/WALegCouncil
https://facebook.com/WALegislativeCouncil/
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restructuring within the Department, staff of the WorkSafe agency are now located in 

different groups; the Safety Regulation Group, the Service Delivery Group and the Corporate 

Services Group. Following that reorganisation, what was WorkSafe, or the WorkSafe Division 

of the Department of Commerce, no longer exists. The Department is satisfied, however, that 

the WorkSafe ‘brand’ continues to exist, and that brand is used actively.4 The person or body 

authorised to use the WorkSafe ‘brand’, and when it is to be used however, is not clear. 

5 In December 2018, a new WorkSafe Western Australia Commissioner, Darren Kavanagh, was 

appointed for a five-year term under section 9 of the Occupational Safety and Health Act 

1984. For the first time, that Commissioner is independent of the Department or the 

Department of Commerce, and the staff of the former WorkSafe do not report directly to 

him. Whilst the workplace inspectors are appointed by the Commissioner under an 

instrument in writing under section 42 of the Occupational Safety and Health Act 1984, they 

report through their divisional managers to the Director General of the Department. During 

the course of this inquiry, it has proved challenging for the Committee to keep pace with this 

frequent re-organisation of what was WorkSafe and its staff. For the purposes of this report, 

however, the term ‘WorkSafe’ will be used to describe collectively the staff of the 

Department who are responsible for the administration of the Occupational Safety and 

Health Act 1984 and those former WorkSafe staff located across the three groups identified 

in paragraph 4. 

6 Those frequent reorganisations resulted in the Committee needing to revisit the issues 

considered to assess the impact of the latest structural changes on these matters, if any, 

which extended the length of this inquiry. The Committee dealt directly with three different 

WorkSafe Western Australia Commissioners (or Acting Commissioners) during that time. 

Changes to Committee staff and Committee staff being seconded to other duties also 

impacted on the length of this inquiry. 

7 It is clear to the Committee that the Government was paying heed to the evidence presented 

to the Committee throughout the inquiry as a number of measures were introduced during 

the course of the inquiry which are of particular note: 

 as witness upon witness cited a lack of funding generally and a paucity of inspectors for 

the weaknesses identified in WorkSafe’s performance, the appointment of a further six 

new inspectors was announced by the Minister for Industrial Relations in March 2019.5 

Then, in August 2019, the appointment of a further 21 inspectors was announced by the 

Premier as part of a $12.9 million funding boost.6  

 as witnesses expressed their frustrations with light penalties imposed for breaches of 

workplace health and safety laws, the Government reviewed the fines that may be 

handed down for a breach of the provisions of the Occupational Safety and Health Act 

1984, and dramatically increased these fines with effect from 3 October 2018 by the 

Occupational Safety and Health Amendment Act 2018. Moreover, the amendments also 

increased the permitted term of imprisonment for the most serious of offences from two 

to five years. 

8 The Committee took evidence from the new Commissioner on 16 September 2019, by which 

time he had spent some nine months settling into the newly independent role. The 

Committee was impressed with his awareness of matters raised during the course of the 

                                                      
4  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 1. 

5  Hon Bill Johnston MLA, Minister for Industrial Relations, McGowan Government recruits extra WorkSafe inspectors, 

media statement, Department of Premier and Cabinet, 20 March 2019. 

6  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 
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inquiry and his vision for the future. He appeared to be genuinely concerned with 

understanding the health and safety role of the Department, mindful of WorkSafe’s history 

and issues but with a forward-looking perspective, and concerned in particular with the 

welfare of the WorkSafe staff. Moreover, he had taken on board a number of the 

Committee’s concerns, as evidenced in the material placed on the inquiry website, and was 

seeking to address a number of these concerns, in particular: 

 more frequent involvement of the police in industrial incidents that result in a fatality, 

and in road accidents that result in the death of someone during the course of their 

employment 

 the recruitment of more qualified investigatory staff as inspectors for the purposes of 

investigating incidents involving death and serious injury, and the use of a specialised 

consultant to assist in that recruitment 

 the appointment of a family liaison officer to assist in dealing with the trauma and 

difficulties faced by the bereaved families of victims of industrial incidents, and moves 

towards the formation of a family support group   

 finding ways to increase the involvement of Safety and Health Representatives in 

workplace activities and in the resolution of safety concerns 

 improving the reporting of incidents and their outcomes for the purposes of educating 

other employers. 

9 The Committee is concerned, however, that the appointment of a Commissioner with no line 

authority within the Department, and therefore no formal relationship with the Departmental 

officers who support him, may impact on the ability of WorkSafe to perform its functions or 

react timeously to developing occupational safety and health issues. 

10 In November 2019, the Government introduced the Work Health and Safety Bill 2019 into the 

Western Australia Legislative Assembly. On 20 February 2020, it passed into the 

Legislative Council and was referred to the Standing Committee on Uniform Legislation and 

Statutes Review under Standing Order 126. That Committee reported to the Legislative 

Council on 12 May 2020. On 21 May 2020, the Bill was referred to the Legislation Committee 

of the Legislative Council for consideration of Part 2.  

11 This new legislation will have the effect, if passed, of repealing the Occupational Safety and 

Health Act 1984, which governs health and safety laws in Western Australia and includes the 

powers and duties of WorkSafe. That Act was, however, in force during the course of this 

inquiry, and reference to it will be made throughout this report. 

12 The Committee was pleased to see that the provisions of the Bill include a number of issues 

considered by the Committee, and it would like to see these considered by the Parliament. 

They are reflected in the recommendations set out below, including: 

 the creation of a new offence of industrial manslaughter 

 the prohibition of financial products allowing employers to insure against fines handed 

down for a breach of the legislation 

 the introduction of a new stand-alone and enforceable duty of due diligence for officers 

of employers, which should allow for more ease of prosecution of responsible individuals 

 the creation of new and alternative punishments for breaches of the legislation, such as 

enforceable undertakings and adverse publicity orders 

 greater accountability for regulator prosecution decisions. 
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13 As the Bill was not referred to the Committee by the Legislative Council, the Committee was 

instructed that, whilst many of matters contained in the Bill were considered by the 

Committee during its inquiry, the Committee could not comment upon the Bill’s contents, 

and whether the provisions of the Bill adequately address the concerns identified by the 

Committee. Reference to relevant clauses, however, will be made.    

14 The Committee received a wealth of evidence which was wide ranging, including complaints 

about how WorkSafe handled certain complaints. The Committee explained to these 

witnesses that, pursuant to Standing Orders of the Legislative Council, the Committee is not 

permitted to inquire into and determine specific complaints, and as a result these matters are 

not specifically identified or examined in detail in the report. Nevertheless, this evidence was 

invaluable in informing the Committee of particular lines of inquiry and those WorkSafe 

functions warranting particular examination. 

15 Two recurrent themes stood out, based on the wealth of evidence before the Committee. 

First, an historic and continuing lack of resourcing, impacting WorkSafe in two key areas: 

 a lack of staff, in particular: 

o insufficient inspectors in both the Inspections and Investigations 

Directorates, resulting in low visibility on worksites and lengthy investigation 

times  

o insufficient staff in the Legal Services team, impacting on prosecutions and 

the time taken to consider investigation reports and legal briefs 

o insufficient staff in auditing and licensing, impacting on these activities 

o inadequate staff numbers across WorkSafe, impacting on its ability to 

manage special projects, raise public awareness of its existence and activities 

and to provide timely feedback to complainants and appropriate support to 

bereaved families of workers who had lost their lives in workplace incidents 

 outdated and inadequate data management systems, frustrating the extraction of data 

necessary in the performance of its functions and WorkSafe’s ability to respond to data 

requests. 

16 Secondly, a culture of ‘non-disclosure’, and a refusal to share even the most basic of 

information. Multiple witnesses before the Committee, including bereaved families, other 

regulators, complainants, unions and the Coroner complained of this lack of communication 

with, and a lack of provision of information by, WorkSafe.   

17 Through this report, the Committee seeks to highlight those matters raised with the 

Committee of concern to stakeholders and, through the Committee’s recommendations, 

those matters that need to be addressed for WorkSafe to perform its functions under the 

Occupational Safety and Health Act 1984, and for it to meet community and stakeholder 

expectations. If we are serious about workplace health and safety and ensuring every worker 

returns home safely at the end of a work day, WorkSafe needs to be adequately funded and 

resourced, and its information technology and data management systems need to be fit for 

purpose. WorkSafe’s ‘non-disclosure’ culture needs to be changed to one of greater 

transparency. A strong and ongoing advertising campaign is needed to raise public 

awareness of WorkSafe, and the structure in which WorkSafe is required to operate should 

facilitate, not hinder or frustrate, the performance of its functions. 
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Findings and recommendations 

Findings and recommendations are grouped as they appear in the text at the page number 

indicated: 

 

FINDING 1 Page 25 

There exists legislative confusion as to which entity is entitled to use the designations ‘WorkSafe’, 

‘WorkSafe WA’ or ‘WorkSafe Western Australia’. 

 

FINDING 2 Page 25 

In the absence of a designation by the Governor pursuant to section 35 of the Public Sector 

Management Act 1994, the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ or ‘WorkSafe 

Western Australia’ by the Department of Mines, Industry Regulation and Safety may be unlawful. 

 

RECOMMENDATION 1 Page 25 

The Committee recommends that the Parliament of Western Australia, when considering 

Schedule 2 to the Work Health and Safety Bill 2019, gives consideration to the legislative issues 

resulting from the lack of clarity as to the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ and 

‘WorkSafe Western Australia’, and whether any government department may use these 

designations in the absence of a formal designation by the Governor pursuant to section 35 of the 

Public Sector Management Act 1994.  

 

RECOMMENDATION 2 Page 26 

The Committee recommends that the Minister for Industrial Relations clarifies the circumstances in 

which each of the Commission for Occupational Safety and Health and the WorkSafe Western 

Australia Commissioner may or should use the designations ‘WorkSafe’, ‘WorkSafe WA’ or 

‘WorkSafe Western Australia’.  

 

FINDING 3 Page 27 

The structural changes to WorkSafe over the course of this inquiry have been significant, and it 

may take some time to understand the effect of these changes on the functions of WorkSafe. 

Moreover, the two years of seemingly constant restructuring cannot be beneficial to the wellbeing 

of former WorkSafe staff or the performance of WorkSafe.  

 

FINDING 4 Page 32 

As a result of Machinery of Government changes and further restructures, the agency or entity 

formerly known as WorkSafe no longer exists.  
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RECOMMENDATION 3 Page 32 

The Committee recommends that the State Government takes steps, whether through legislative 

amendment or by proper designation granted to a division of the Department of Mines, Industry 

Regulation and Safety under the Public Sector Management Act 1994, to establish WorkSafe as a 

public sector body, with its own publicly recognisable identity and comprising all former WorkSafe 

staff. 

 

FINDING 5 Page 33 

The removal of the WorkSafe Western Australia Commissioner from a senior executive position 

within the Department of Mines, Industry Regulation and Safety deleteriously impacts upon the 

Commissioner’s ability to steer WorkSafe staff, to perform his functions as the responsible officer 

for the administration of the Occupational Safety and Health Act 1984 and to respond timeously to 

developing safety and health issues.  

 

RECOMMENDATION 4 Page 33 

The Committee recommends that the Minister for Industrial Relations undertakes a review of the 

Department of Mines, Industry Regulation and Safety’s internal structure, in particular the location 

of the former WorkSafe staff in three groups within the Department, and the removal of the 

WorkSafe Western Australia Commissioner from a senior executive position, to assess the impact 

of the changes on the functions of WorkSafe, its ability to perform its functions under the 

Occupational Safety and Health Act 1984 and its ability to respond to developing occupational 

safety and health issues in a timely manner, the Minister to table the report in the Legislative 

Council by no later than 30 June 2023.  

 

RECOMMENDATION 5 Page 33 

The Committee recommends that the Minister for Industrial Relations, as part of the review of the 

Department of Mines, Industry Regulation and Safety internal structure, takes into account the 

part played by the Commission for Occupational Safety and Health within that structure.  

 

FINDING 6 Page 36 

There is a concerning lack of awareness in the community of the existence of WorkSafe and its 

functions. 

 

RECOMMENDATION 6 Page 36 

The Committee recommends that the State Government provides an ongoing and adequate 

advertising and communications budget for WorkSafe (the Department of Mines, Industry 

Regulation and Safety) to enable it to raise public awareness about its existence and functions. 
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RECOMMENDATION 7 Page 36 

The Committee recommends that, should the Work Health and Safety Bill 2019 be enacted, the 

State Government provides WorkSafe (the Department of Mines, Industry Regulation and Safety) 

with additional funding for an extensive advertising campaign to raise public awareness of both 

WorkSafe and of the new health and safety laws.   

 

FINDING 7 Page 45 

WorkSafe’s Inspection and Investigations Directorates are under-resourced, even with the 

additional 27 inspector positions announced in 2019. 

 

FINDING 8 Page 45 

Existing systems within WorkSafe (the Department of Mines, Industry Regulation and Safety) do 

not provide adequate and appropriate support for inspectors exposed to heavy workloads and to 

the trauma and stress associated with investigating workplace fatalities and serious injuries. 

 

FINDING 9 Page 45 

WorkSafe (the Department of Mines, Industry Regulation and Safety) needs to continually work on 

WorkSafe’s organisational culture, to develop greater cohesion between inspection teams, and 

between the Inspection and Investigations Directorates. 

 

FINDING 10 Page 45 

For safety and health regulation to be successful, WorkSafe needs a greater presence at 

workplaces throughout the State in all industry sectors. 

 

RECOMMENDATION 8 Page 45 

The Committee recommends that the State Government provides WorkSafe (the Department of 

Mines, Industry Regulation and Safety) with additional positions, over and above the 27 extra staff 

announced in 2019, for both the Iinspection and Investigations Directorates, so that they may be 

able to adequately meet community expectations in fulfilling their statutory duties. 

 

RECOMMENDATION 9 Page 45 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety ensure that adequate and 

appropriate measures are put in place to minimise the cumulative trauma experienced by 

inspectors, especially those working in the Investigations Directorate, from investigating horrific 

workplace fatalities and serious injuries, including measures to identify and support inspectors 

suffering from stress and trauma.  
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RECOMMENDATION 10 Page 46 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety ensure that measures are put 

in place to develop greater cohesion between WorkSafe inspection teams, and between the 

Inspection and Investigations Directorates. 

 

RECOMMENDATION 11 Page 46 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety, no later than three years 

from the date of this report, commission an inquiry to review whether bringing the Inspections 

and the Investigations Directorates within the Safety Regulation Group has addressed issues 

identified, such as the Inspection Directorates being left under resourced due to secondments to 

the Investigations Directorate, management of stress and trauma of inspectors in the 

Investigations Directorate and inspectors in the Inspection Directorates gaining sufficient and 

adequate investigations training, or whether further restructuring is required.  

 

RECOMMENDATION 12 Page 46 

The Committee recommends that the Minister for Industrial Relations secures additional funding 

for WorkSafe (the Department of Mines, Industry Regulation and Safety) to provide: 

 leadership training and skills development to directors and managers 

 training and skills development in all aspects of the inspections function 

 specialist training and skills development in all aspects of the investigations function. 

 

RECOMMENDATION 13 Page 46 

The Committee recommends that, should the Work Health and Safety Bill 2019 be enacted, the 

State Government provides WorkSafe (the Department of Mines, Industry Regulation and Safety) 

with additional funding to train all WorkSafe staff, in particular inspectors in the Inspections and 

Investigations Directorates and staff in the Legal Services team, on the new legislative regime, in 

particular the offence provisions and the evidence needed to successfully prosecute the new 

offences. 

 

FINDING 11 Page 64 

WorkSafe’s procedures and processes for communicating with bereaved families is overly 

bureaucratic and risk-averse. It lacks transparency, it fails to take into account the emotional needs 

of bereaved families and fails to properly and reasonably consider the true likelihood that the 

release of information to a bereaved family will prejudice the investigation or any future 

prosecution.  

 



  

Executive summary ix 

RECOMMENDATION 14 Page 64 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, immediately 

reviews WorkSafe’s and the Department’s processes and procedures for communicating with 

bereaved families, with a view to providing timely information regarding the incident, the 

investigation and the prosecution. 

 

RECOMMENDATION 15 Page 64 

The Committee recommends that, during and after all WorkSafe investigations and prosecutions 

into workplace fatalities, the WorkSafe Western Australia Commissioner retains personal 

responsibility for all communication with bereaved families. The Committee further recommends 

that the Commissioner keeps bereaved families fully and regularly informed. Only information 

independently assessed as posing a real likelihood of jeopardising any future prosecution if 

released should be withheld from bereaved families. 

 

FINDING 12 Page 64 

WorkSafe informs bereaved families of workers who have lost their lives in a workplace incident, 

who are seeking information about the incident and the investigation, to lodge an access 

application under the Freedom of Information Act 1994. 

 

RECOMMENDATION 16 Page 65 

The Committee recommends that WorkSafe immediately ceases its practice of informing bereaved 

families of workers who have lost their lives in a workplace incident to lodge an access application 

under the Freedom of Information Act 1994 to obtain information about the incident and the 

investigation. 

 

RECOMMENDATION 17 Page 65 

The Committee recommends that, if a bereaved family member of a worker who has lost his or her 

life in a workplace incident lodges an access application under the Freedom of Information Act 

1994, the officer of WorkSafe (the Department of Mines, Industry Regulation and Safety) 

responsible for processing freedom of information applications should inform the WorkSafe 

Western Australia Commissioner of the application, and the Commissioner should speak with the 

family member to ascertain what information is being sought and, if appropriate, provide the 

information outside of the freedom of information process. If the release of the information is 

likely to jeopardise any future prosecution, the Commissioner should explain this, and that 

proceeding with the application at this time is unlikely to be successful. Further, if the 

Commissioner considers it appropriate, that there may be a greater likelihood of accessing the 

information at the conclusion of the prosecution (and any appeal). 

 



x Executive summary 

RECOMMENDATION 18 Page 65 

The Committee recommends that, generally, where a freedom of information application is made 

by a bereaved family member, a more positive approach be adopted by the WorkSafe 

(Department of Mines, Industry Regulation and Safety) staff responsible for dealing with such 

requests, in line with the spirit of the legislation and the guidance of the Office of the Information 

Commissioner. 

 

FINDING 13 Page 65 

The decision to appoint a family liaison officer to liaise with bereaved families is a positive 

development in improving WorkSafe’s communication practices. 

 

RECOMMENDATION 19 Page 65 

The Committee recommends that the family liaison officer appointed by WorkSafe reports directly 

to the WorkSafe Western Australia Commissioner. 

 

RECOMMENDATION 20 Page 66 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, develops clear 

guidelines for the notification of a workplace death, with a focus on timeliness and the manner in 

which the notification is made. 

 

RECOMMENDATION 21 Page 66 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, looks to 

establish a forum for families and colleague workers to submit and publish impact statements and 

talk about their experiences in the processes that follow a workplace death. 

 

RECOMMENDATION 22 Page 66 

The Committee recommends that the WorkSafe Western Australia Commissioner establishes an 

advisory committee to advise him or her of the information and support needs of persons who 

have been impacted by a workplace incident that involves a death or serious injury. 

 

RECOMMENDATION 23 Page 66 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, identifies and 

formalises family outreach mechanisms to ensure that all impacted families receive information 

about the formal processes that follow a workplace death and the associated support that is 

available to them. 

 



  

Executive summary xi 

RECOMMENDATION 24 Page 66 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, creates and 

maintains a centralised web portal which links to all relevant resources that impacted families and 

work colleagues may need in the aftermath of a workplace death or serious injury. 

 

RECOMMENDATION 25 Page 66 

The Committee recommends that the State Government funds a support group or service that is 

experienced in working with people bereaved by a fatal workplace incident, to support impacted 

families through all formal processes following a workplace death. 

 

RECOMMENDATION 26 Page 66 

The Committee recommends that the State Government provides funding to WorkSafe (the 

Department of Mines, Industry Regulation and Safety) to ensure that all staff who have access to 

bereaved families are given appropriate training in working with grieving family members. 

 

RECOMMENDATION 27 Page 67 

The Committee recommends that the Minister for Industrial Relations inquires into the options for 

establishing a fund for the purposes of providing urgent financial assistance to families of workers 

who have died in a workplace incident, without them needing to await the outcome of court or 

coronial proceedings.  

 

FINDING 14 Page 79 

WorkSafe will not release information relating to a workplace fatality to the Coroner before the 

conclusion of a prosecution (and any appeal) due to: 

 statutory limitations on the use of information obtained for the purposes of the Act 

 the fear of jeopardising any future prosecution 

 legal professional privilege and/or public interest immunity. 

 

FINDING 15 Page 79 

WorkSafe will release some information to the Coroner on receipt of a Form 8, pursuant to section 

33(3) of the Coroners Act 1996 and regulation 14 of, and Schedule 1 to, the Coroners Regulations 

1997, at the conclusion of a prosecution (and any appeals), except for compelled witness 

statements and WorkSafe’s investigation report. 

 

FINDING 16 Page 79 

Work health and safety regulators in other Australian jurisdictions release investigation reports and 

briefs of evidence to the Coroner, most without limitation. In South Australia, investigation reports 

are released, though documents subject to legal professional privilege are not, and in Victoria 

investigation reports are provided to the Coroner at the conclusion of an investigation.  



xii Executive summary 

 

RECOMMENDATION 28 Page 79 

The Committee recommends that the Minister for Industrial Relations and the Attorney General 

introduce a Bill into the Parliament of Western Australia, with appropriate safeguards as are 

considered necessary, to provide the Coroner with timely access to WorkSafe’s investigation 

reports and all documents and evidence. The legislative amendments should make clear that 

provision of this information to the Coroner does not constitute a waiver of legal professional 

privilege or public interest immunity. 

 

FINDING 17 Page 80 

Witnesses to a workplace fatality are likely to be interviewed twice, once by WorkSafe inspectors, 

and then by the Coroner’s investigators, causing witnesses to need to twice recount the same 

potentially horrific and traumatic details, further compounding their trauma. 

 

FINDING 18 Page 80 

The Coroner’s investigators may assist a WorkSafe inspector to, amongst other things, interview a 

witness to a workplace fatality, examine the scene of a fatality, including any plant, document or 

other thing. Such assistance is deemed to have been done by the inspector, pursuant to section 

43(2) of the Occupational Safety and Health Act 1984, and will not compromise the use of the 

evidence in any future prosecution by WorkSafe. 

 

RECOMMENDATION 29 Page 80 

The Committee recommends that the Minister for Industrial Relations and the Attorney General 

introduce a Bill into the Parliament of Western Australia, with appropriate safeguards as are 

considered necessary, to either provide for joint interviews of witnesses by WorkSafe inspectors 

and Coroner’s investigators, or for WorkSafe to provide compelled witness statements to the 

Coroner. The legislative amendments should make clear that provision of this information to the 

Coroner does not constitute a waiver of legal professional privilege or public interest immunity. 

 

FINDING 19 Page 82 

Unions are generally unhappy with their interactions with WorkSafe, stating lack of feedback on 

complaints, inadequacy of the feedback when it is provided and an inability to speak directly to 

inspectors as reasons for their dissatisfaction.  

 

FINDING 20 Page 82 

WorkSafe’s communication with complainants and unions in relation to the investigation of 

complaints is poor and lacks consistency, with some inspectors and team managers providing 

more information than others. 

 



  

Executive summary xiii 

RECOMMENDATION 30 Page 82 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, determines what 

information it is appropriate for WorkSafe to provide to unions as feedback on their complaints, 

and establishes procedural guidelines to ensure that this information is consistently provided in a 

timely manner. Further, WorkSafe (the Department of Mines, Industry Regulation and Safety) 

should cease informing unions that they must lodge access applications under the Freedom of 

Information Act 1994 in order to access information that the Commissioner and the Director 

General have determined may be released. 

 

RECOMMENDATION 31 Page 82 

The Committee recommends that, generally, where a freedom of information application is made 

by a union, a more positive approach be adopted by the WorkSafe and Department of Mines, 

Industry Regulation and Safety staff responsible for dealing with such requests, in line with the 

spirit of the legislation and the guidance of the Office of the Information Commissioner. 

 

FINDING 21 Page 83 

WorkSafe’s culture of non-disclosure has been and continues to be detrimental to its relationship 

with stakeholders. 

 

RECOMMENDATION 32 Page 83 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, reviews 

WorkSafe’s culture of non-disclosure and its communications policies, procedures and processes 

with all stakeholders, with a view to providing greater transparency, and that WorkSafe staff be 

provided with appropriate training, advice and guidance. 

 

FINDING 22 Page 95 

Mitigating factors under current sentencing guidelines mean that it is unlikely that maximum 

penalties under the Occupational Safety and Health Act 1984 will be imposed. 

 

FINDING 23 Page 95 

Increasing penalties will not in itself result in higher penalties being imposed. 

 

RECOMMENDATION 33 Page 95 

The Committee recommends that, notwithstanding the development of any national Work Health 

and Safety sentencing guidelines by Safe Work Australia, the Minister for Industrial Relations 

establishes State-based sentencing guidelines for workplace health and safety offences, to 

facilitate the courts imposing higher penalties in accordance with the higher penalties approved by 

the Parliament with the passage of the Occupational Safety and Health Amendment Act 2018, and 

that meet public expectations and serve as a deterrent to other employers. 



xiv Executive summary 

 

FINDING 24 Page 98 

Insurance policies providing cover for penalties imposed on corporations, directors and employers 

for breaches of the Occupational Safety and Health Act 1984 or the Occupational Safety and Health 

Regulations 1996 significantly undermine the deterrence value of penalties. 

 

RECOMMENDATION 34 Page 98 

The Committee recommends that the Minister for Industrial Relations introduces legislation to the 

Parliament of Western Australia making it unlawful to purchase or supply protection against 

liability under occupational safety and health laws through a policy of insurance or grant of an 

indemnity. 

 

FINDING 25 Page 100 

The statutory ability to issue infringement notices, incorporating a system of ‘on the spot’ fines, 

would provide WorkSafe inspectors with another tool at their disposal for breaches of safety and 

health laws. 

 

RECOMMENDATION 35 Page 100 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 introducing a 

power for WorkSafe inspectors to issue infringement notices. 

 

FINDING 26 Page 103 

Information on occupational health and safety prosecutions is difficult to find on the WorkSafe 

(the Department of Mines, Industry Regulation and Safety) website, thus diluting its deterrent 

effect.  

 

RECOMMENDATION 36 Page 103 

The Committee recommends that information on occupational health and safety prosecutions 

should be given more prominence on the WorkSafe (the Department of Mines, Industry 

Regulation and Safety) website, and be included in Safety Alerts and newsletters. 

 

FINDING 27 Page 103 

The Occupational Safety and Health Act 1984 does not provide authority to make adverse publicity 

orders. 

 



  

Executive summary xv 

RECOMMENDATION 37 Page 103 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 introducing a 

power to make adverse publicity orders. 

 

FINDING 28 Page 107 

The ability to accept enforceable undertakings may avoid the cost and inconvenience of a 

prosecution, in appropriate cases, and may deliver occupational safety and health benefits to a 

particular workplace or industry.  

 

FINDING 29 Page 108 

The Occupational Safety and Health Act 1984 does not provide authority for WorkSafe to accept 

enforceable undertakings. 

 

RECOMMENDATION 38 Page 108 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 providing for the 

entering into of enforceable undertakings. Further, this authority should clearly prohibit the 

entering into of enforceable undertakings for offences involving gross negligence, or where the 

‘act’ or ‘omission’ causes the death of, or serious injury to, another person. 

 

RECOMMENDATION 39 Page 109 

The Committee recommends that, should WorkSafe be granted the power to accept enforceable 

undertakings under the Occupational Safety and Health Act 1984, WorkSafe (the Department of 

Mines, Industry Regulation and Safety) should be required to issue on its website: 

 general guidelines in relation to the acceptance of enforceable undertakings 

 notice of a decision to accept an enforceable undertaking, and the reasons for that 

decision. 

 

FINDING 30 Page 123 

Statistical recordings for lost time injuries and diseases may be distorted by a failure to include 

workers who return to work to perform light duties in order to avoid employers’ statutory 

notification requirements and by some employers requiring workers to claim income protection 

insurance.  

 



xvi Executive summary 

RECOMMENDATION 40 Page 123 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia amendments to regulation 2.4(e) of the Occupational Safety and Health 

Regulations 1996 to make clear that the requirement of ‘being able to work within 10 days of the 

day on which the injury occurred’ refers to returning to work on usual contracted duties, not other 

light duties. 

 

FINDING 31 Page 123 

Differences between WorkSafe’s and WorkCover’s statistics on fatalities and serious injuries and 

diseases is concerning, and may mean that some workplace incidents that should be investigated 

by WorkSafe are not, due to WorkSafe not having access to this information. 

 

RECOMMENDATION 41 Page 123 

The Committee, noting that improved reporting between WorkCover and WorkSafe on workplace 

injuries and diseases is required, recommends that WorkSafe enters into a Memorandum of 

Understanding with WorkCover to require WorkCover to notify WorkSafe within seven days of all 

claims for compensation received resulting from a workplace injury or disease. Further, on receipt 

of this information, the WorkSafe Western Australia Commissioner must determine whether 

WorkSafe will investigate the incidents. 

 

FINDING 32 Page 123 

An employer’s duty to report incidents resulting in an injury or disease that prevents the worker 

from returning to work within 10 days of the date of the incident to WorkSafe is not understood 

by all employers.   

 

RECOMMENDATION 42 Page 123 

The Committee recommends that WorkSafe engages in an education campaign to raise employers 

understanding of their obligations under the Occupational Safety and Health Act 1984 and the 

Occupational Safety and Health Regulations 1996, and the Work Health and Safety Act and 

Regulations 2020, should they be enacted, to report workplace injuries and diseases directly to 

WorkSafe. 

 

FINDING 33 Page 131 

Where a person is engaged in work at the time of a vehicle collision on a public road, resulting in 

that person’s serious injury or death, this is a workplace incident that should be investigated by 

WorkSafe and recorded in accident or traumatic injury fatality statistics. 

 

FINDING 34 Page 131 

Traumatic injury fatality statistics produced by Safe Work Australia do not include workplace 

fatalities occurring on public roads where the person was engaged in work. 

 



  

Executive summary xvii 

FINDING 35 Page 131 

Many workplace serious injuries and fatalities resulting from a vehicle collision on a public road are 

dismissed as traffic accidents rather than investigated as workplace accidents. 

 

FINDING 36 Page 131 

In investigating road traffic fatalities, officers of the Western Australia Police are under no 

obligation to consider whether the incident is work-related. Moreover, there is no policy or 

procedure for the referral of work-related road traffic fatalities to WorkSafe for investigation.  

 

RECOMMENDATION 43 Page 132 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) and the Western Australia Police enter into a Memorandum of Understanding requiring 

police officers, when investigating road traffic fatalities, to consider whether the incident may be 

work-related and, if so, to immediately report the incident to WorkSafe. Further, that WorkSafe 

investigates these incidents. 

 

FINDING 37 Page 138 

The Western Australia Police will determine whether there is a possibility that a suicide may be 

work-related.  

 

FINDING 38 Page 138 

WorkSafe will undertake a preliminary assessment to determine whether a suicide is possibly 

work-related, and whether investigation is therefore warranted. 

 

FINDING 39 Page 138 

WorkSafe’s authority to investigate a suicide or attempted suicide at workers’ accommodation 

facilities is in doubt due to the definition of ‘workplace’, which does not always extend to those 

workers’ accommodation facilities. 

 

FINDING 40 Page 138 

Suicides and attempted suicides are under reported in traumatic injury fatality statistics due to the 

need to establish a nexus with work, specifically that a work-related psychosocial hazard was a 

significant contributing factor, and the incident occurred at a workplace while the worker was 

engaged in work.  

 

RECOMMENDATION 44 Page 139 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia clarifying the duty of employers to ensure that accommodation 

provided for fly-in fly-out workers is properly maintained, so as to ensure the health and safety of 

those workers.  



xviii Executive summary 

 

RECOMMENDATION 45 Page 139 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984 to provide 

that any death or injury, including a suicide or attempted suicide which occurs in work-related 

premises or accommodation, should be investigated by WorkSafe. 

 

FINDING 41 Page 144 

There is potentially an unnecessarily long delay between the election of a safety and health 

representative and that representative having an ability to issue a provisional improvement notice, 

being the time taken to arrange training. This may be a problem for all stakeholders where an 

activity or hazard which might constitute a risk to health and safety goes unreported.  

 

RECOMMENDATION 46 Page 144 

The Committee recommends that the Minister for Industrial Relations instructs the Department of 

Mines, Industry Regulation and Safety to amend regulation 2.2(3) of the Occupational Safety and 

Health Regulations 1996 to require Safety and Health Representatives to attend a training course 

within six months of their election. 

 

FINDING 42 Page 147 

WorkSafe inspectors have a duty to speak to safety and health representatives and to inform them 

of the outcome of their inspections, but that this does not always happen. 

 

RECOMMENDATION 47 Page 147 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984, to require 

safety and health representatives to be notified as soon as is practicable when a WorkSafe 

inspector enters a workplace, be entitled to accompany the inspector during the visit and be a 

party to any discussions held between the inspector and the employer. 

 

FINDING 43 Page 149 

WorkSafe inspectors are not able to interrogate the WorkSafe Information Systems Environment 

database in order to discover the name of safety and health representatives at any given 

workplace. 

 

FINDING 44 Page 149 

The deficiencies in the WorkSafe Information Systems Environment database with respect to the 

identification of the workplace location of safety and health representatives undermines the 

proper relationship between those representatives and WorkSafe. 

 



  

Executive summary xix 

RECOMMENDATION 48 Page 149 

The Committee recommends that the Department of Mines, Industry Regulation and Safety 

ensures that deficiencies in the WorkSafe Information Systems Environment database that prevent 

a WorkSafe inspector from finding out both the name and workplace location of a safety and 

health representative prior to undertaking a visit be rectified, and that it be adequately funded in 

order to do this. 

 

FINDING 45 Page 152 

There is a reluctance by workers to stand for election as a safety and health representative. 

 

RECOMMENDATION 49 Page 152 

The Committee recommends that the Minister for Industrial Relations inquires into the reluctance 

of workers to stand for election as a safety and health representative, and whether the inadequacy 

of the statutory protections from discrimination for performing the role are a factor in this 

reluctance, and that appropriate measures to address these concerns are implemented.  

 

FINDING 46 Page 154 

Section 5(e) of the Occupational Safety and Health Act 1984 imposes upon WorkSafe (amongst 

other things) a positive duty to ‘foster cooperation and consultation and to provide for the 

participation of … employees in the formulation and implementation of safety and health 

standards…’, and this duty, insofar as it relates to safety and health representatives, is not being 

adequately met. 

 

RECOMMENDATION 50 Page 155 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) actively promotes the role of safety and health representatives in workplaces, through 

engagement with both employers and workers, and improves upon its formal relationship with 

those representatives through formalised improvements in communication and information 

provision.  

 

FINDING 47 Page 155 

Safety and health representatives currently have no role in the verification of the implementation 

of improvement notices. 

 

RECOMMENDATION 51 Page 155 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, consult with 

relevant stakeholders to explore ways in which safety and health representatives might be 

employed in the process of the verification of the implementation of improvement notices. 

 



xx Executive summary 

RECOMMENDATION 52 Page 165 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) should review its policies and procedures to improve communications with safety and 

health representatives, so as to allow for proactive and meaningful feedback to all complaints 

raised by them.  

 

FINDING 48 Page 169 

WorkSafe, in and of itself, does not ‘provide for formulation of policies … relating to occupational 

safety and health’, as provided for in its objects at section 5(f) of the Occupational Safety and 

Health Act 1984. 

 

FINDING 49 Page 177 

It has taken eight years since the date of the incident that claimed Jarrod Hampton’s life for the 

Commission for Occupational Safety and Health to publish a draft Code of Practice for 

Occupational Diving in Western Australia. 

 

FINDING 50 Page 179 

A lack of dedicated support staff and a lack of clearly dedicated WorkSafe or Department of 

Mines, Industry Regulation and Safety staff may be hindering the Commission for Occupational 

Safety and Health in the performance of its duties under the Occupational Safety and Health Act 

1984. 

 

RECOMMENDATION 53 Page 179 

The Committee recommends that the Minister for Industrial Relations introduces a Bill into the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984 to 

provide for the appointment of a dedicated executive officer and an administrative support 

officer to the Commission for Occupational Safety and Health.  

 

FINDING 51 Page 181 

The Ministerial Advisory Panel on Work Health and Safety Reform did not publish its final 

recommendations to the Minister for Industrial Relations following public consultation that took 

place after publication of its report Modernising work health and safety laws in Western Australia: 

Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia in 

June 2018.  

 

FINDING 52 Page 186 

A Safety Alert should have been published following the death of Jarrod Hampton. This would 

have given the educative advice contained within it an element of publicity and permanence, 

residing on WorkSafe’s website for anyone to access in the future. 

 



  

Executive summary xxi 

FINDING 53 Page 189 

WorkSafe does not issue Safety Alerts after all fatalities and serious injuries. 

 

RECOMMENDATION 54 Page 189 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) should make better use of Safety Alerts for educative purposes and for raising public 

awareness of hazards. Safety Alerts should be published by WorkSafe after all fatalities and 

serious injuries occurring at a workplace, regardless of whether the fatality or injury was as a 

result of a common occurrence, to avoid a repeat of the incident pending completion of the 

investigation into its circumstances. Additionally, where appropriate, a further Safety Alert should 

be issued at the completion of an investigation, or to alert industry of any safety 

recommendations made by the Coroner as reported in an inquest report. 

 

FINDING 54 Page 189 

Safety Alerts are not easily located on the WorkSafe website. 

 

RECOMMENDATION 55 Page 190 

The Committee recommends that more prominence be given to Safety Alerts on the WorkSafe 

(the Department of Mines, Industry Regulation and Safety) website, with at least a hyperlink to the 

location of the dedicated Safety Alert directory. 

 

FINDING 55 Page 191 

WorkSafe no longer publishes and distributes safety posters. 

 

RECOMMENDATION 56 Page 191 

The Committee recommends that the Minister for Industrial Relations secures additional funding 

for WorkSafe to publish and distribute safety posters. 

 

FINDING 56 Page 194 

Some WorkSafe information is not easily located on the WorkSafe (the Department of Mines, 

Industry Regulation and Safety) website. 

 

RECOMMENDATION 57 Page 195 

The Committee recommends that consideration is given to creating a separate, dedicated 

website for WorkSafe, to increase the online visibility of the regulator, and to allow for easier 

searching for the important safety information that is available. 

 



xxii Executive summary 

FINDING 57 Page 197 

WorkSafe Safety Alerts and newsletters provide an important means of communication on health 

and safety matters. 

 

RECOMMENDATION 58 Page 197 

The Committee recommends that the regular issuance of newsletters by WorkSafe should be 

continued, noting the value of the information contained within them, but the newsletters should 

not replace Safety Alerts, which alert industry and the public to vital occupational safety and 

health information. 

 

FINDING 58 Page 204 

Evidence provided by WorkSafe demonstrates that the ThinkSafe small business program was 

considered valuable by its participants. 

 

RECOMMENDATION 59 Page 204 

The Committee recommends that the State Government adequately resources and funds 

WorkSafe (the Department of Mines, Industry Regulation and Safety) to resume the effective 

ThinkSafe small business program. 

 

FINDING 59 Page 217 

The WorkSafe Information Systems Environment database used by WorkSafe is outdated and 

limited in its capacity. If WorkSafe is to better perform its functions under the Occupational Safety 

and Health Act 1984 and to better respond to requests for information, it needs data management 

systems fit for purpose.   

 

RECOMMENDATION 60 Page 217 

The Committee recommends that the State Government adequately funds WorkSafe (the 

Department of Mines, Industry Regulation and Safety) to bring forward the development of a 

suitable data management software package to enable WorkSafe to fully and efficiently perform 

its functions. 

 

FINDING 60 Page 222 

Funding of WorkSafe is too reliant on budget constraints and the balancing of other priorities at 

any given time. Greater certainty and stability is required if the regulator is to be expected to 

properly carry out its functions under the Occupational Safety and Health Act 1984. 

 



  

Executive summary xxiii 

RECOMMENDATION 61 Page 222 

The Committee recommends that the Minister for Industrial Relations inquires into alternative 

funding models for WorkSafe, and reports to the Legislative Council on the inquiry’s findings and 

recommendations by no later than 30 June 2023. The inquiry should evaluate previous 

submissions and papers, and should commission research from an expert independent body on 

each of the alternative funding models. 

 

RECOMMENDATION 62 Page 232 

The Committee recommends that, should the Parliament of Western Australia enact legislation 

adopting the Model Work Health and Safety Act or an industrial manslaughter offence, the State 

Government should provide additional funding to WorkSafe (the Department of Mines, Industry 

Regulation and Safety) for the purposes of further specialist and forensic training for inspectors, to 

develop the particular knowledge and skills needed to gather evidence and prepare investigation 

reports and legal briefs in furtherance of successful prosecutions under the new offence 

provisions. 

 

FINDING 61 Page 235 

Quality assessment programs, if properly tailored and implemented, are an important tool in 

assessing the level of competency and the consistency of work by inspectors, and assist in 

identifying areas for future training programs 

 

RECOMMENDATION 63 Page 235 

The Committee recommends that the WorkSafe Western Australia Commissioner investigates the 

merits of instituting an improved quality assessment program that reports on meaningful 

outcomes, and allows the WorkSafe Western Australia Commissioner to ascertain on an 

independent basis whether WorkSafe’s inspectors are working at the required level of competency, 

and whether they are working consistently. 

 

FINDING 62 Page 236 

Inspectors are required to form opinions in the performance of their functions, and public trust in 

the regulator requires inspectors form opinions objectively and free of influence of other parties. 

 

FINDING 63 Page 236 

The Accountable and Ethical Decision-Making training course is a valuable tool to reinforce 

accountability requirements in the day-to-day performance of an officer’s duties. 

 

RECOMMENDATION 64 Page 236 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) be funded and resourced to continue the Accountable and Ethical Decision-Making 

training course, and the five-yearly refresher course, and that they remain compulsory for 

inspectors. 



xxiv Executive summary 

 

FINDING 64 Page 239 

Anyone can make a complaint to WorkSafe. 

 

FINDING 65 Page 239 

Complaints received from a first-hand source employed at the relevant workplace are treated by 

WorkSafe with greater priority than second or third-hand sources or anonymous sources. 

 

FINDING 66 Page 239 

WorkSafe treats complaints from identified sources with greater priority than complaints from 

anonymous sources, especially if the information is scant. 

 

RECOMMENDATION 65 Page 239 

The Committee recommends that the State Government funds WorkSafe (the Department of 

Mines, Industry Regulation and Safety) to develop and deliver a public awareness campaign to 

inform the public that workplace safety and health hazards should be reported to WorkSafe, and 

that the identity of complainants is treated confidentially by WorkSafe.  

 

FINDING 67 Page 247 

WorkSafe does not have a clear and consistent procedure for providing information to 

complainants who ask to be informed of the outcome of their complaints. 

 

FINDING 68 Page 247 

WorkSafe does not have a clear and consistent procedure requiring team managers and inspectors 

to record in the WorkSafe Information Systems Environment database all interactions with 

complainants. 

 

FINDING 69 Page 247 

WorkSafe does not investigate all complaints or incidents. 

 

RECOMMENDATION 66 Page 247 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

clear and consistent procedure for providing information to complainants who ask to be informed 

of the outcome of their complaints, and ensure all staff are informed about the procedure and 

about the information that may be released. 

 



  

Executive summary xxv 

RECOMMENDATION 67 Page 248 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

clear and consistent procedure requiring team managers and inspectors to record in the WorkSafe 

Information Systems Environment database all interactions with complainants, including details of 

information provided to them in relation to the outcome of the complaint. 

 

FINDING 70 Page 249 

WorkSafe does not have a formalised complaints handling and review process in line with best 

public sector practice. 

 

RECOMMENDATION 68 Page 249 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

formalised complaints handling and review process, and that it be publicised on the WorkSafe (the 

Department of Mines, Industry Regulation and Safety) website, in line with best public sector 

practice, so that unsatisfied complainants are not simply referred to the Ombudsman Western 

Australia. 

 

FINDING 71 Page 265 

Only approximately five per cent of improvement notices are verified for compliance by WorkSafe. 

 

FINDING 72 Page 265 

Of the approximately five per cent of improvement notices that are verified for compliance by 

WorkSafe, not all are verified by a workplace visit. 

 

RECOMMENDATION 69 Page 265 

The Committee recommends that the Minister for Industrial Relations provides additional 

resources to WorkSafe (the Department of Mines, Industry Regulation and Safety) to allow for 

inspector workplace visits for the purposes of verification of improvement notice compliance. 

These visits should take place unannounced. 

 

FINDING 73 Page 267 

Where there is a reasonable expectation that the activity giving rise to the issuing of a prohibition 

notice is continuing, WorkSafe does not require inspectors to return to the workplace to verify 

ongoing compliance. 
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RECOMMENDATION 70 Page 267 

The Committee recommends that, where there is a reasonable expectation that the activity giving 

rise to the issuing of a prohibition notice is continuing, the WorkSafe Western Australia 

Commissioner requires inspectors to return to the workplace to verify ongoing compliance. These 

visits should take place unannounced. 

 

FINDING 74 Page 276 

Few high-risk work activities require prior notification to WorkSafe, to allow for the presence 

onsite of a WorkSafe inspector. 

 

RECOMMENDATION 71 Page 276 

The Committee recommends that the Minister for Industrial Relations inquires into: 

 the additional categories of high-risk works that should be notified to the Commissioner 

upon commencement, so as to enable the presence onsite of WorkSafe inspectors 

 how many additional inspector positions would be needed to perform increased numbers 

of inspections 

 the potential cost of such provision. 

 

FINDING 75 Page 282 

The north-west of the State is not adequately regulated by WorkSafe due to the closure of its 

Karratha and Broome offices and inadequate resourcing and funding. 

 

FINDING 76 Page 282 

The number of proactive and reactive inspections by WorkSafe in the north-west of the State 

declined significantly immediately after the closure of the Karratha and Broome offices and the 

removal of inspectors based in the region, though overall figures increased slightly in 2018-19. 

 

FINDING 77 Page 282 

WorkSafe is not adequately funded to meet the cost of regular visits to the north-west by 

inspectors based in Perth. 

 

RECOMMENDATION 72 Page 282 

The Committee recommends that the Minister for Industrial Relations provides additional funding 

to WorkSafe (the Department of Mines, Industry Regulation and Safety) for it to re-establish its 

north-west offices in Karratha and Broome, or other similar suitable locations, and adequately 

resource those offices with inspectors.   
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FINDING 78 Page 287 

The production and use of a safe work method statement for use in relation to high-risk 

construction activities is beneficial if that document is properly utilised. The safe work method 

statement is a critical and useful safety tool if:  

 it is prepared by appropriately trained and skilled people with an understanding of the 

high-risk work and safe methods for undertaking the work 

 it is regularly updated for each specific task 

 it is reviewed by subcontractors before commencing work 

 the work is carried out in accordance with the safe work method statement 

 workers receive instruction and training with regard to the safe work method before 

undertaking the work 

 workers read and understand the safe work method statement before signing it 

 the main contractor stops the work if it does not comply with the safe work method 

statement. 

 

RECOMMENDATION 73 Page 288 

The Committee recommends that, if the requirement for a safe work method statement for use on 

high-risk construction activities is to be retained as part of the adoption of Model Work Health 

and Safety legislation in Western Australia and their safety intent realised, employers and workers 

need to be appropriately trained in their use, and that adequate funding should be allocated to 

WorkSafe (the Department of Mines, Industry Regulation and Safety) to provide for this training.  

 

FINDING 79 Page 296 

The timely conclusion of investigations is critical, not only for families of victims of workplace 

incidents but also for the lessons that may be learned and imparted to other employers and 

workers.  

 

FINDING 80 Page 297 

There is insufficient collaboration between WorkSafe and Western Australia Police during 

investigations into workplace fatalities, resulting in duplication of effort.  

 

FINDING 81 Page 299 

Officers of Western Australia Police will investigate a workplace fatality for criminality, and for the 

Coroner under the Coroner’s Act 1996. 

 

FINDING 82 Page 299 

WorkSafe inspectors investigate workplace fatalities for the purposes of the Occupational Safety 

and Health Act 1984. 
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RECOMMENDATION 74 Page 299 

The Committee recommends that, should legislative amendments to the Occupational Safety and 

Health Act 1984 be needed to facilitate WorkSafe and Western Australia Police jointly investigating 

workplace fatalities and sharing evidence, the Minister for Industrial Relations should introduce a 

Bill to the Parliament of Western Australia to effect the legislative amendments needed. 

 

FINDING 83 Page 303 

WorkSafe inspectors are under resourced and often juggling a number of workplace fatality and 

serious injury investigations. 

 

FINDING 84 Page 303 

WorkSafe do not have sufficient inspector resources, and this is a significant factor in the lengthy 

time taken to complete workplace fatality and serious injury investigations.  

 

FINDING 85 Page 303 

WorkSafe inspectors do not receive adequate forensic training to the standard needed to establish 

gross negligence offences. 

 

FINDING 86 Page 303 

WorkSafe does not have sufficient lawyers in its Legal Services team to review and provide 

opinions on legal briefs in a timely manner. 

 

RECOMMENDATION 75 Page 303 

The Committee recommends that the State Government provides WorkSafe (the Department of 

Mines, Industry Regulation and Safety) with sufficient additional funding to increase the number of 

lawyers in its Legal Services team dedicated to WorkSafe matters. 

 

RECOMMENDATION 76 Page 304 

The Committee recommends that the limitation for bringing a prosecution under the Occupational 

Safety and Health Act 1984 be reduced from three years to two years, and that the Minister for 

Industrial Relations brings to the Parliament of Western Australia legislative amendments to give 

effect to that reduction. 

 

FINDING 87 Page 311 

WorkSafe does not produce public reports following workplace fatalities and incidents of serious 

injury, detailing the circumstances and to alert similar industries to risks and hazards. Such reports 

would provide: 

• a vehicle for important information from an initial investigation to be released to the general 

public sooner 
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• an opportunity for other workplaces to learn from the incident and take safety precautions to 

prevent similar incidents from occurring. 

 

RECOMMENDATION 77 Page 311 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) adopts, as a matter of priority, the practice of issuing a public report on workplace fatalities 

and serious injuries, similar to the Resource Safety Division’s Significant Incident Reports, to raise 

public awareness of the incident, the likely cause of the incident and the safety measures required 

to avoid a similar incident. This public report should be issued as soon as possible after the 

conclusion of the investigation. The Committee further recommends that WorkSafe considers 

whether an update report should be released to inform industry of safety recommendations made 

by the Coroner following a coronial inquest, if appropriate. 

 

FINDING 88 Page 316 

WorkSafe does not regularly prosecute for breaches of the provisions of the Occupational Safety 

and Health Regulations 1996. 

 

RECOMMENDATION 78 Page 316 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) adopts a stronger policy of punishment and deterrence where breaches of the 

Occupational Safety and Health Regulations 1996 have been identified or reported. 

 

RECOMMENDATION 79 Page 318 

The Committee recommends that the provisions set out in section 231 of the Model Work Health 

and Safety Act be adopted by the Parliament of Western Australia, subject to the amendments 

suggested in Recommendation 24 of the Review of the model Work Health and Safety laws: Final 

Report, Safe Work Australia, December 2018. 

 

RECOMMENDATION 80 Page 320 

The Committee recommends that the Minister for Industrial Relations reports to the Legislative 

Council, during consideration of the Work Health and Safety Bill 2019, providing the reasons for 

his decision not to include a provision empowering unions to initiate and conduct prosecutions. 

 

FINDING 89 Page 322 

There is tension with WorkSafe taking on both the regulator and prosecutorial roles. 
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RECOMMENDATION 81 Page 322 

The Committee recommends that that the Minister for Industrial Relations commissions an inquiry 

to consider the merits of separating the regulatory and prosecutorial functions of WorkSafe, with 

occupational health and safety prosecutions being conducted by either the Director of Public 

Prosecutions or the State Solicitor’s Office, or at least all prosecutions arising from a workplace 

fatality being conducted by the Director of Public Prosecutions. As part of this consideration, the 

inquiry should also consider, as an alternative approach, the establishment of an Office of the 

Work Health and Safety Prosecutor. 

 

RECOMMENDATION 82 Page 334 

The Committee recommends that the Minister for Industrial Relations works with the Federal 

Government and the relevant Ministers of other Australian jurisdictions to require an urgent review 

of the ease with which White Cards may be obtained, whether White Cards should be subject to an 

expiry period requiring retraining prior to re-issue, whether a higher age-limit should be imposed 

on their availability and the adequacy of online applications for the issue of a White Card.  

 

RECOMMENDATION 83 Page 335 

The Committee recommends that the Minister for Industrial Relations considers the merits of 

amending the Occupational Safety and Health Act 1984 or the Occupational Safety and Health 

Regulations 1996 to require easy visual recognition of all apprentices, trainees and workers under 

the age of 21 by others, to signal that these workers are inexperienced and require supervision, 

similar to probationary drivers being required to display P plates on their vehicles when on the 

road. 

 

FINDING 90 Page 343 

The WorkSafe Western Australia Commissioner is responsible for registering and auditing High 

Risk Works Licence assessors, but has no influence on the quality of the High Risk Works Licence 

training provided by Registered Training Organisations. 

 

FINDING 91 Page 343 

WorkSafe (the Department of Mines, Industry Regulation and Safety) has failed, by a significant 

shortfall, to meet its self-imposed target of annually auditing one third of all registered High Risk 

Works Licence assessors. 

 

FINDING 92 Page 343 

The capacity of WorkSafe (the Department of Mines, Industry Regulation and Safety), without 

additional resources, to annually audit one third of all registered High Risk Works Licence 

assessors is doubtful. 
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RECOMMENDATION 84 Page 343 

The Committee recommends that the Minister for Industrial Relations provides additional 

resources to WorkSafe (the Department of Mines, Industry Regulation and Safety) to increase staff 

numbers in its auditing investigations team, so as to enable WorkSafe (the Department) to meet 

its target of annually auditing one third of all registered High Risk Works Licence assessors.  

 

FINDING 93 Page 351 

WorkSafe maintains that the Occupational Safety and Health Act 1984 prohibits it from sharing 

information about its investigation of assessors with the Australian Skills Quality Authority and the 

Training Accreditation Council of Western Australia, who are tasked with regulating Registered 

Training Organisations to which assessors are aligned. 

 

RECOMMENDATION 85 Page 351 

The Committee recommends that the Minister for Industrial Relations introduces a Bill into the 

Parliament of Western Australia amending the Occupational Safety and Health Act 1984 to include 

a provision similar to section 205A of the National Vocational Education and Training Regulator Act 

2011 (Cth), to specifically permit WorkSafe (the Department of Mines, Industry Regulation and 

Safety) to share information with the Australian Skills Quality Authority and the Training 

Accreditation Council of Western Australia, with safeguards as determined necessary. 

 

FINDING 94 Page 361 

The Coroner is not able to hold an inquest into a workplace fatality until all investigations and 

prosecutions and appeals (where appropriate) have been completed. 

 

FINDING 95 Page 361 

The Coroner, where appropriate, may make recommendations following a coronial inquest into a 

workplace fatality, relating to occupational health and safety matters. 

 

RECOMMENDATION 86 Page 361 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) reviews all coronial inquest reports into workplace fatalities and communicates any 

workplace safety learnings from those reports to industry, through the issue of a report, alert or 

other written means, and implement recommendations made by the Coroner with respect to 

workplace health and safety matters. The Committee recommends further that WorkSafe (the 

Department of Mines, Industry Regulation and Safety) be appropriately resourced to perform 

these functions.   

 

FINDING 96 Page 377 

The Model Work Health and Safety Act provides for harmonisation of occupational health and 

safety laws throughout Australia. 
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FINDING 97 Page 377 

Gross negligence does not require intent. It does not require an accused to have an appreciation 

of, or an indifference to, the risk created by the conduct in question. The only criterion necessary is 

an intention to do the act which inadvertently causes death. 

 

FINDING 98 Page 377 

Recklessness requires establishing intent. It requires the prosecution to prove that the accused had 

an actual knowledge of a risk and a deliberate disregard for that risk, that is that the accused made 

a conscious choice to take an unjustified risk. 

 

FINDING 99 Page 377 

Recklessness is more difficult to prove than gross negligence, because the prosecution must 

establish that the accused had actual knowledge of a risk and had made a conscious choice to 

take that unjustified risk. 

 

RECOMMENDATION 87 Page 378 

The Committee recommends that the Minister for Industrial Relations introduces a Bill to 

Parliament to amend the Occupational Safety and Health Act 1984 to incorporate the provisions of 

the Model Work Health and Safety Act.  

 

FINDING 100 Page 380 

Workers in the gig-economy are not captured within the definition of ‘employee’ under 

occupational safety and health legislation in Western Australia. 

 

RECOMMENDATION 88 Page 380 

The Committee recommends that the Minister for Industrial Relations introduces a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984, to provide 

for workers in the ever-growing gig-economy to be captured within occupational safety and 

health legislation in Western Australia. 

 

FINDING 101 Page 421 

WorkSafe and Comcare have entered into a Memorandum of Understanding detailing a formal 

process to be followed where there is overlapping jurisdiction. 

 

FINDING 102 Page 423 

Jurisdictional issues between WorkSafe and the Resources Safety Division of the Department of 

Mines, Industry Regulation and Safety are determined on a case by case basis depending on the 

circumstances. 
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FINDING 103 Page 425 

WorkSafe and the Australian Maritime Safety Authority are currently developing a Memorandum 

of Understanding regarding their respective jurisdictional responsibilities. 

 

RECOMMENDATION 89 Page 425 

The Committee recommends that the review of the Memorandum of Understanding between 

WorkSafe and the Australian Maritime Safety Authority regarding its respective jurisdictional 

responsibilities be settled as a matter of urgency.  

 

FINDING 104 Page 425 

Jurisdictional issues exist as to the loading and unloading of non-domestic vessels to which the 

Navigation Act 2012 (Cth) applies, potentially leaving some workers without occupational health 

and safety protection. 

 

RECOMMENDATION 90 Page 425 

The Committee recommends that the Minister for Industrial Relations works with the relevant 

Minister in the Federal Government to resolve the jurisdictional issues in relation to workers 

loading and unloading non-domestic vessels to which the Navigation Act 2012 (Cth) applies to 

ensure all maritime workers are protected by occupational health and safety laws in the 

performance of their work. 

 

FINDING 105 Page 427 

Jurisdictional issues between WorkSafe and EnergySafety are determined on a case by case basis 

depending on the circumstances. 

 

FINDING 106 Page 427 

The Occupational Safety and Health Act 1984 provides that WorkSafe may compel evidence from 

EnergySafety, but the converse does not apply because the EnergySafety legislation does not bind 

the Crown. EnergySafety is not able to compel evidence from WorkSafe. 

 

FINDING 107 Page 427 

The Occupational Safety and Health Act 1984, at section 43(2), provides that an EnergySafety 

officer may accompany a WorkSafe inspector and assist the inspector with his or her investigation, 

and anything done by the EnergySafety officer shall be deemed to have been done by the 

inspector.  
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FINDING 108 Page 428 

The establishment of a single occupational health and safety regulator would provide for the 

resolution of legal impediments currently restricting or prohibiting inspectors of different agencies 

from assisting each other with investigations, whether or not litigation is in contemplation, and 

from the sharing of information.    

 

RECOMMENDATION 91 Page 428 

The Committee recommends the establishment of a single occupational health and safety 

regulator in Western Australia with separate divisions for different industries. 

 

FINDING 109 Page 439 

WorkSafe’s ability under the Occupational Safety and Health Act 1984 to deal with bullying 

complaints is limited, and is unlikely to provide timely and appropriate relief or remedy to the 

worker the subject of the workplace bullying. 

 

RECOMMENDATION 92 Page 440 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) provide all complainants of workplace bullying complaints to WorkSafe with a pamphlet 

outlining WorkSafe’s limited capacity in examining such complaints, and informing the 

complainants of the role of the Western Australia Industrial Relations Commission and the Equal 

Opportunity Commission in dealing with workplace bullying so that complainants are fully 

informed of the options available to them. 

 

FINDING 110 Page 446 

Health surveillance notices referred to in regulation 5.23 of the Occupational Safety and Health 

Regulations 1996, and the issuance of health surveillance notices, is poorly understood by some 

WorkSafe inspectors. 

 

RECOMMENDATION 93 Page 446 

The Committee recommends that clear directions should be given to inspectors on the issuance of 

health surveillance notices and that, where confusion remains in the interpretation of the relevant 

parts of the Occupational Safety and Health Act 1984 and the Occupational Safety and Health 

Regulations 1996, the Minister for Industrial Relations introduces a Bill into the Parliament of 

Western Australia to make the necessary amendments to provide the clarity needed. 

 

FINDING 111 Page 447 

There are few medical practitioners located in regional Western Australia who have completed the 

necessary training to be an ‘appointed medical practitioner’ for the supervision of health 

surveillance under Regulation 5.23 of the Occupational Safety and Health Regulations 1996. 
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RECOMMENDATION 94 Page 447 

The Committee recommends that a program of regional health surveillance workshops for medical 

practitioners should be undertaken and, thereafter, those practitioners appointed by WorkSafe 

(the Department of Mines, Industry Regulation and Safety) to carry out health surveillance 

supervision should be listed on WorkSafe’s website for ease of reference. 
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CHAPTER 1  

Introduction 

Background to the inquiry 

Every worker has a right to a healthy and safe work environment, so that all 

Australians can go to work and return home unharmed.7 

 Yet, in the five years between 2013-14 and 2017-18, an average of more than 18 work-

related fatalities occurred annually in Western Australia.8 Comparative figures, produced by 

Safe Work Australia, may be seen at paragraph 5.65 of this report. These fatalities include 

people working on mining sites and offshore, but they do not include fatalities occurring on 

public roads.9 Figures produced for the five years up to 2015-16 showed an average close to 

20 fatalities per annum.10  

 One death at work is one too many. The pain and suffering of those left behind was 

eloquently described by a number of witnesses before this inquiry. 

 Opposite the Western Australian Parliament, on Harvest Terrace, West Perth, may be found 

Solidarity Park. Along its walls are a number of memorial plaques of lost loved-ones, who left 

home for work and never returned. One of those commemorates Robert Benjamin Cunico 

who, on 20 April 2018, died at work. His wife Debra and daughter Ashlea gave evidence to 

this inquiry. Ms Cunico told the Committee: 

It has been 10 and a half months, 45 weeks and 319 days since my dad went to 

work and never came home. He was tragically killed in a workplace incident that 

should never, ever have occurred. It is extremely difficult to put into words how 

much our lives have changed. We are now lifelong members of a club you never 

want to join. Each and every one of us has been destroyed by the loss of a loved 

one who should have had the right to come home from work. We have suffered an 

unimaginable loss. No-one should ever endure the pain and suffering we have 

been subjected to because of the lack of safety and sense of a workplace.11 

 As the inquiry was coming to a close, the Committee was saddened to read of the death of 

Jason Gale. According to newspaper reports, Mr Gale was a close friend and colleague of 

Mr Cunico who, along with other workmates, witnessed the incident that took Mr Cunico’s 

life. He reportedly never recovered from the experience, and took his own life in July 2020. 

This story is a shocking reminder that a workplace death not only affects family and friends, 

but colleagues, witnesses and others. The Committee expresses its condolences to Mr Gale’s 

family.12 

 Another plaque in Solidarity Park is in memory of Jarrod Hampton, who died whilst pearl drift 

diving on 14 April 2012. Jarrod’s story is told later in this report. Yet another is dedicated to 

                                                      
7  Submission 32 from UnionsWA, 9 August 2017, p 1. 

8  Safe Work Australia, Comparative Performance Monitoring Report 20th Edition (Part 1), report prepared by Safe 

Work Australia, December 2018, p 13. 

9  Deaths that occur on mining sites or offshore are outside the jurisdiction of WorkSafe. Those that occur on public 

roads may or may not be within WorkSafe’s jurisdiction, depending upon whether the road traffic accident has 

been caused by, or is connected to, a person’s employment (see paragraphs 5.71 to 5.88 of this report). 

10  Safe Work Australia, Comparative Performance Monitoring Report 19th Edition (Part 1), report prepared by Safe 

Work Australia, October 2017, p 13. 

11  Ashlea Cunico, transcript of evidence, 5 March 2019, p 1. 

12  Rourke Walsh and Daryna Zadvirna, ‘The lament of Gale’, The West Australian, 22 July 2020, p 1. 
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Luke Aaron Murrie, who died at work on 9 October 2007, aged just 22. Luke’s parents, Mark 

and Janice, also appeared before the Committee, and the circumstances of Luke’s death may 

be found at Chapter 3 of this report. Mr Murrie explained why he came forward: 

Basically, we are just here because we want to change things. Things have to 

change. Luke was killed 12 years ago and there are just workers getting killed left, 

right and centre and it has got to change.13 

 For the purposes of this inquiry, the Occupational Safety and Health Act 1984 (the Act) and 

the Occupational Safety and Health Regulations 1996 (the Regulations) are the primary pieces 

of legislation for occupational safety and health in Western Australia. WorkSafe Western 

Australia (WorkSafe), as the statutory regulatory agency, administers those laws.14 

 This inquiry was initiated into the government agency commonly known as WorkSafe, being 

the WorkSafe Western Australia Commissioner (Commissioner) and his or her staff, who since 

1 July 2017 have been subsumed into the Department of Mines, Industry Regulation and 

Safety (DMIRS, or the Department). Prior to this date it was a division of the Department of 

Commerce. 

 The distinct WorkSafe division as existed within the Department of Commerce no longer 

exists with WorkSafe’s relocation to DMIRS. Former WorkSafe staff are located within 

different teams in three separate Groups within DMIRS, making it difficult to identify former 

WorkSafe staff and full-time equivalents (FTEs). The division identified as ‘WorkSafe WA’, as 

part of the Safety Regulation Group in Figure 3 in Chapter 3 of this report, comprises 

WorkSafe inspectors only, not all former WorkSafe staff. 

 The lack of transparency of WorkSafe’s FTEs may present challenges into the future in 

determining how many FTEs within DMIRS are performing solely WorkSafe duties. 

 The DMIRS Annual Report 2017-18 described the position of the Safety Regulation Group 

following the structural changes as follows: 

The Safety Regulation (SR) Group oversees the regulatory and policy requirements 

of workers’ health and safety in the resources and general industries sectors. It also 

covers the licensing regime and safety legislation for dangerous goods, including 

regulation of the State’s major hazard facilities and petroleum operations. The SR 

Group is responsible for the coordination, governance, and consistent 

management of public sector labour relations, assists private sector employers and 

employees in understanding and achieving compliance with Western Australian 

employment laws, and shapes and implements labour relations policy and 

legislative reform. 

The SR Group plays a significant part in building and strengthening Western 

Australia’s economy, by ensuring that one of its most significant assets, its 

workforce, operates in a healthy and safe environment where their rights as 

workers are protected. 

The SR Group unifies the regulation and enforcement of worker safety from both 

former department functions. Recognisable and continuing brands and services 

provided by the SR Group include: Dangerous Goods and Petroleum Safety, 

Labour Relations, Mines Safety, Regulatory Support, WorkSafe and Wageline.15 

                                                      
13  Mark Murrie, transcript of evidence, 5 March 2019, p 1. 

14  Not all worksites are regulated by WorkSafe, however. Mining sites and offshore sites, for example, are generally 

not under WorkSafe’s jurisdiction, and separate legislation regulates their operations. 

15  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018, pp 11-12. 
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 However, the inspectorate staff were split between those who carried out workplace 

inspections and those conducting investigations into major incidents, the latter being within 

the Service Delivery Group. 

 Today, under the DMIRS structure, inspectors are split, in the Inspection Directorates and the 

Investigations Directorate, under the ‘Safety Regulation Group’. The WorkSafe Legal Services 

team is located in the ‘Service Delivery Group’, merging with other departmental legal 

services, as is the former WorkSafe Customer Help Centre. WorkSafe’s freedom of 

information services are now part of the ‘Corporate Services Group’. The structure of the 

relevant parts of the Department is more fully described in Chapter 3. 

 In December 2018, a new Commissioner, Darren Kavanagh, was appointed for a five-year 

term under section 9 of the Act. For the first time, the Commissioner sits independent of and 

to the side of the Department, with no line responsibility within the DMIRS structure. The 

Commissioner reports directly to the Minister. While the Commissioner remains, under the 

Act, the person responsible for administering the Act, he no longer has the authority, in 

practice, to direct all former WorkSafe staff. 

 In evidence to the Committee in October 2019, the Director General of DMIRS, David Smith, 

described the current operational and managerial context as follows: 

I have got the responsibility for those staff who are employed as public servants 

under the Public Sector Management Act. The commissioner, as the appointed 

commissioner under the OHS act, has responsibilities; he appoints inspectors 

under the OHS act and is able to provide instructions to inspectors on their 

functions. There is, I think, a fairly clear delineation between the management 

under the public service act responsibilities, which are mine, and the 

responsibilities under the OHS act for inspectors that the commissioner has.16 

 Mr Smith confirmed that the newly independent Commissioner has day-to-day responsibility 

for the appointment of inspectors and for the exercise of the statutory functions of the 

inspectors, as well as the duty of reviewing and/or cancelling improvement and prohibition 

notices under the Act’s mechanisms for doing so.17  

 The Commissioner is no longer able to direct staff in relation to a significant number of 

WorkSafe’s statutory functions. The Commissioner is no longer able to direct WorkSafe’s 

Legal Services team, Customer Help Centre staff, freedom of information staff and those 

officers issuing licences and auditing assessors, even though the work of these officers most 

certainly will impact on inspectors’ performance of their duties. 

 Details of the arrangements between the Commissioner and the Director General are 

contained in a Memorandum of Understanding (MOU) between the two, a copy of which was 

supplied to the Committee. It makes clear that the Commissioner is not employed in the 

public service, and hence has no financial delegation or power to employ or direct non-

inspectorate staff. However, the MOU was created to ensure that ‘In relation to the 

administrative arrangements, the Commissioner and DMIRS will work collaboratively to 

ensure the functions of the Commissioner and the administration of the Occupational Health 

and Safety Act 1984 by DMIRS officers are both supported.’18 It goes on to outline the 

independent Commissioner’s functions as follows: 

                                                      
16  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 7. 

17  ibid., p 14. 

18  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 1 asked at hearing held 

16 September 2019, dated 14 October 2019, Attachment 1, p 5. 
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The Commissioner is an independent statutory office holder with a range of 

statutory functions prescribed in the OSH Act, including (but not limited to) the 

following: 

 the appointment of Inspectors; 

 the resolution of issues arising from the election of health and safety 

representatives; 

 the provision of exemptions from the application of the OSH 

Regulations; 

 reviews of Improvement and Prohibition Notices; 

 notifications of injuries and prescribed work activities (such as friable 

asbestos removal); and 

 powers prescribed in regulations (such as High Risk Works Licence 

authorisations).19 

 The MOU provides that the Commissioner must consult with the Deputy Director General, 

and if the Deputy Director General agrees, will action the matter. It is important to note that 

under the DMIRS structure, the Deputy Director General is responsible for the Safety 

Regulation Group. Licensing and Legal Services operate within the Service Delivery Group, 

and there is no provision for liaison between the Commissioner and the Executive Director 

Service Delivery. Other former WorkSafe staff are located within the Corporate Services 

Group, and there is no provision for liaison between the Commissioner and the head of that 

group. 

 To allow for the practical and efficient management of those functions as contained in the 

Act, the Memorandum sets out the following statutory delegations to members of staff of 

DMIRS: 

                                                      
19  ibid. 
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Figure 1. Delegation of Commissioner functions to DMIRS officers 

 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 1 asked at hearing 

held 16 September 2019, dated 14 October 2019, Attachment 1, p 6] 

 The Commissioner confirmed before the Committee that the relationship between himself 

and DMIRS was indeed a ‘collaborative and cooperative’ one.20 However, the Committee is 

concerned that the appointment of a Commissioner with no formal relationship with the 

Departmental officers who support him may impact on the ability of WorkSafe to perform its 

functions, or react timeously to developing occupational safety and health issues. This new 

structure impedes the Commissioner in the performance of his statutory duty under the Act 

to administer the Act. At the time of the hearing, it was too early for the Committee to assess 

the success or otherwise of this collaborative and cooperative approach. 

 However, as mentioned, WorkSafe as a legal entity no longer exists, though the term is used 

by the Department in its latest annual report.21 The Director General went on to tell the 

Committee: 

There is no structural unit that is designated as WorkSafe. I would probably quickly 

say the WorkSafe brand, though, continues to exist and we use it and use it 

actively because it is a recognised brand and a valued brand in the community and 

within government. 

… 

The comment that there is no longer an organisational structure that you can 

identify in a comparable way that perhaps existed in the past with WorkSafe is 

                                                      
20  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 2. 

21  Department of Mines, Industry Regulation and Safety, Annual Report 2018-19, report prepared by the Department 

of Mines, Industry Regulation and Safety, 25 September 2019. 
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accurate, but the idea that WorkSafe has somehow been abolished, I would not 

contend that.22 

 The Committee notes with concern that the annual reports of the Department no longer 

contain details of the staffing numbers at WorkSafe. As is made clear throughout this report, 

the staffing levels, particularly in the inspector class, are indicative of WorkSafe’s success in 

achieving its objects. This lack of transparency means the Director General of DMIRS may 

assign former WorkSafe staff to other duties within the Department without this being 

readily apparent, and former WorkSafe staff may no longer be performing solely WorkSafe 

work. 

 For the purposes of this inquiry, amid all of this structural complication, the term ‘WorkSafe’ 

will be used to describe the Commissioner and those staff of DMIRS who are responsible for 

the administration of the Act.  

Commencement of this inquiry 

 On 21 June 2017, the Committee resolved to inquire into and report on WorkSafe, with the 

following terms of reference: 

(a) WorkSafe’s performance against the objects of the Occupational Safety and Health 

Act 1984 

(b) funding and resourcing of WorkSafe 

(c) adequacy of WorkSafe’s training, oversight and accountability processes 

(d) adequacy of administrative processes, including complaints, investigations and 

prosecution processes 

(e) adequacy of WorkSafe’s audits of training providers delivering occupational health 

and safety training 

(f) timely implementation and public education of coronial inquest recommendations 

arising from a workplace death 

(g) legislative and jurisdictional issues 

(h) any other relevant matter. 

 The Committee’s resolution was reported to the Legislative Council by way of Report 28, 

Inquiry into WorkSafe—Terms of Reference, by its Chair, Hon Adele Farina MLC, on 27 June 

2017.23 In presenting that report to the Legislative Council, the Chair explained that the 

inquiry had been commenced in response to the Committee’s concerns regarding the issue 

of workplace deaths in Western Australia, adding: 

As the principal regulator of workplace safety in this state, WorkSafe plays a 

significant role in safeguarding the wellbeing and safety of Western Australian 

workers and ensuring that employers meet their occupational health and safety 

obligations. The committee will inquire into WorkSafe’s prosecution policies and 

the adequacy of its investigation process.24 

                                                      
22  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, pp 1-2. 

23  Western Australia, Legislative Council, Standing Committee on Public Administration, Report 28, Inquiry into 

WorkSafe — Terms of Reference, June 2017. 

24  Hon Adele Farina MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 27 June 2017, 

pp 1593-94. 
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 The Committee called for submissions, advertising in The West Australian newspaper on 

Saturday 1 July 2017, and distributing a media release on 27 June 2017. The inquiry was 

posted on the Committee’s webpage, and the general public was notified of the 

commencement of the inquiry through social media.25 Overall, 39 written submissions were 

received. The Committee heard from a range of witnesses, including WorkSafe, unions, 

workers, employers and safety and health representatives, as well as some private citizens, 

including families of victims of industrial incidents (see Appendix 1). Fifty-nine hearings took 

place between 4 September 2017 and 23 October 2019. 

 The Committee is grateful for the submissions received in relation to this inquiry, and to the 

witnesses who gave so readily of their time. It is worthy of note that the Committee sought 

to reach out to employers, particularly in the construction industry, to hear of their 

experience of dealing with WorkSafe, and it was disappointed with the small number of 

responses.  

 Due to the ambiguity in answers initially provided by WorkSafe in which the Committee was 

told what WorkSafe officers should do, not necessarily what they do, the Committee 

determined it was necessary to speak directly with a cross-section of WorkSafe officers. In 

order to do this in a way that protected the officers and did not expose their employment to 

termination, the Committee determined to summons a cross section of WorkSafe officers to 

give evidence in private to the Committee, so that it could be better ascertained how officers 

performed their duties and their perspectives on matters that had been raised with the 

Committee concerning WorkSafe. The Committee understands this is somewhat unusual. 

However, in the view of the Committee, it was necessary to obtain the insights and 

understandings needed to complete this inquiry. 

 Aware that some WorkSafe officers may become anxious on receiving a summons to give 

evidence to the Committee, the Committee wrote to the Commissioner informing him of its 

intention to summons various officers, and to ensure the officers received appropriate 

support throughout the process.  

 Some officers understandably found the experience confronting. The Committee did its best 

within the constraints under which it operates, to reassure these officers, that the purpose of 

asking them to answer questions was to assist the Committee to gain a better insight into 

WorkSafe and the work they perform, and that there had been no complaint about the 

officer.  

 The evidence of the WorkSafe officers was found to be invaluable to the Inquiry, and the 

Committee thanks them for their assistance. Each officer, in the view of the Committee, 

answered questions honestly and openly, assisting the Committee with its inquiry.  

 The Committee would add that nothing in this report is a criticism of individual WorkSafe 

officers. The Committee acknowledges the commitment of those officers to workplace health 

and safety and recognises that, despite their limited resources, a lot is asked of them, and 

they achieve much.   

 A lack of adequate resourcing is a constant theme throughout this report. It is not an excuse. 

It is a real constraint on the performance of the WorkSafe’s functions under the Act. If 

employers and workers are to understand the critical importance of good workplace health 

and safety management systems, and the observance of those systems, WorkSafe needs to 

be adequately funded to perform its regulatory functions. Currently, it is not. 

 There is no doubt that the policies, processes, procedures and culture of WorkSafe need to 

be improved. However, this can only be achieved if it is adequately resourced and its IT and 

                                                      
25  Legislative Council, 26 June 2017, retrieved from https://twitter.com/WALegCouncil; 

https://facebook.com/WALegislativeCouncil/. 

https://twitter.com/WALegCouncil
https://facebook.com/WALegislativeCouncil/


8 Chapter 1    Introduction 

data management systems are fit for purpose. Also, some of the senior management team 

would benefit from further leadership training. 

 Of particular concern to the Committee is WorkSafe’s lack of transparency and the overly 

bureaucratic processes and responses. 

 While not questioning the compassion of WorkSafe officers, its processes and procedures 

result in its officers appearing to lack empathy for the families of workers who have died in a 

workplace fatality or have been seriously injured. Significant improvement is needed, 

including greater transparency and training and support for officers in their interactions with 

bereaved families. 

 The Committee also gives its thanks to Peter Rozen SC, of the Melbourne Bar, who 

generously gave his time and wisdom in assisting on the law regarding industrial 

manslaughter and Safe Work Australia’s Model Work Health and Safety legislation (the 

Model WHS laws).   

 The Committee heard evidence from a number of bereaved family members who have lost a 

loved one due to a workplace fatality. Their stories brought home the need for everyone to 

do better to ensure our workplaces are safe and that workers return home safe at the end of 

each day. 

 It was difficult to ask grieving families to give evidence. However, their evidence, their 

experience and their views on the improvements needed was invaluable to the Committee’s 

inquiry. Some grieving families, for a range of reasons, chose to give their evidence in 

private. Others wanted their evidence on the public record. The Committee sincerely thanks 

each of the witnesses. Through sharing your pain and experiences with us we were able to 

better understand the depth of your sorrow and your frustrations with a system that keeps 

bereaved families in the dark, and doesn’t provide support to grieving families at what is a 

very difficult time. 

 With workplace fatalities, grieving family members grappling with the shock of the 

unexpected loss of a loved one want answers. Understanding what happened is a critical part 

of processing the heartbreaking news and commencing the grieving process in order to 

come to terms with the sudden unexpected loss of a father, son, brother, mother, daughter 

or sister.  

 The Committee heard disturbing evidence about how grieving families are kept in the dark 

and left waiting for the up to three years it takes WorkSafe to complete its investigations 

and, where appropriate, commence prosecutions. During this time grieving families are 

provided with very little to no information. Communication with WorkSafe is usually 

instigated by the family and any progress updates they manage to obtain are bereft of any 

detail. Throughout this three-year process, they are left waiting for answers to their 

questions. The Committee heard how the lack of information and length of time taken to 

complete investigations has compounded their grief and prolonged the grieving process. 

The Committee also heard of the financial hardship experienced when the deceased worker 

is the family bread winner, and the family is left with no income while the occupational safety 

and health processes and then the Coroner’s processes are completed 

The inquiry 

 The progress of this inquiry was frustrated by the frequent reorganisations within WorkSafe 

that have taken place following the Machinery of Government26 measures in July 2017, which 

                                                      
26  Machinery of Government refers to the allocation of functions and responsibilities between departments and 

ministers. These allocations reflect a government's strategy and priorities and changes may often be made 

following an election or to support new policy directions. 
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transferred the relevant staff from the Department of Commerce to DMIRS, and by the 

Committee having to deal with three Commissioners or Acting Commissioners in that time. It 

was further impeded by a change in Advisory Officer mid-inquiry, the subsequent 

assignment of that Advisory Officer to other duties for significant periods during 2019 and 

2020 and by the referral to the Committee of another substantial inquiry on 12 June 2019. 

 During the course of the inquiry, the Government introduced into Parliament the Work 

Health and Safety Bill 2019. On 20 February 2020, it passed into the Legislative Council and 

was referred to the Standing Committee on Uniform Legislation and Statutes Review under 

Standing Order 126. That Committee reported to the Legislative Council on 12 May 2020.27 

On 21 May 2020, the Bill was then referred to the Standing Committee on Legislation of the 

Legislative Council (Legislation Committee) for consideration of Part 2.  

 Whilst the contents of that Bill were being formulated by the Department, on the advice of 

the Ministerial Advisory Panel on Work Health and Safety Reform (MAP, see paragraphs 7.61 

to 7.66 of this report), the Committee was prevented from fully completing its term of 

reference (g) into legislative and jurisdictional issues by the refusal of WorkSafe and the 

Minister to engage with the Committee as to its considerations or proposals. When asked for 

its comments as to possible legislative changes, including the adoption of national model 

laws, the response from WorkSafe was simply: 

As public servants, we are obviously guided by the government, so where the 

government is conducting that review, they have engaged a ministerial advisory 

panel to go through that process.28 

 The Committee was not provided with the MAP’s final recommendations to the Minister, and 

the Minister provided no information to the Committee on its proposals when requested.29 

 Once the Bill had been introduced into Parliament, the Committee was advised that it was 

unable to scrutinise its contents as a part of this inquiry, as the Bill was a matter that was 

before Parliament that had not been referred to it by the Legislative Council. 

 In giving consideration to WorkSafe’s performance of its statutory functions under the Act, 

and in particular the length of time taken to investigate workplace incidents and the policy 

behind prosecution decisions in particular cases, the Committee was frustrated further by 

WorkSafe’s refusal to provide relevant information and advice received by it on the basis that 

the release of that information might compromise the future outcome of any prosecution. 

This was despite the fact that the Committee was well aware of the constraints attaching to 

the information in this regard, and offered to enter into agreements on the use and 

protection of the information, such as viewing it in a specific place, not taking copies of the 

documents and/or agreeing to keep the advice private. 

 Further, the Committee sought information regarding WorkSafe’s provision of its findings to 

the Coroner’s Office, and legal advice it had received restricting that provision. The Attorney 

General intervened in the inquiry, claiming legal professional privilege over the advice 

received on behalf of the Government, and he refused to waive that privilege. Further detail 

may be found in Chapter 3. This raises serious issues with regard to the sovereignty of 

Parliament.  

                                                      
27  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, 

Report 126, Work Health and Safety Bill 2019 and Safety Levies Amendment Bill 2019, May 2020. 

28  Bill Mitchell, A/Director, Policy and Education, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 2 October 2017, p 41. 

29  Hon Bill Johnston MLA, Minister for Industrial Relations, letter, 21 August 2019. 
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 This report will provide an overview of the legislation in force during the term of the inquiry, 

the regulation of health and safety in Western Australia (Chapter 2) and the broad 

characteristics of WorkSafe as an organisation (in Chapters 3 and 4). Thereafter, each of the 

eight terms of reference outlined at paragraph 1.24 will be explored in Chapters 5 to 15. 

Other matters raised in submissions will also be examined.  
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CHAPTER 2  

Overview of the regulation of health and safety at work 

History 

 The origins of health and safety laws are found in the responses to the problems caused by 

the industrial revolution. The Health and Morals of Apprentices Act 1802 (UK), which came to 

be known as the first Factory Act, was the first Act of Parliament in the United Kingdom (UK) 

intended to protect the welfare of people at work, following growing concern about the 

working conditions of young children, in particular in textile mills.  

 The first factory inspectors in the UK were appointed in 1833, following a census in 1831 that 

indicated that some three million people were working in the manufacturing industry, a 

significant percentage of which were women and children. Factory laws, and the role of 

factory inspectors, developed through the 19th century, providing for a 10-hour day, better 

ventilation and sanitation and the guarding of machinery, for example. A Royal Commission, 

set up in 1875, resulted in the consolidation of all of the previous statutes into the Factory and 

Workshop Act 1878 (UK). Further amending and consolidating Acts were made from time to 

time, the last being the Factories Act 1961 (UK).  

 At the same time, other industries were not ignored. The first Inspector of Mines was 

appointed in 1843, the year after legislation had been enacted banning women and children 

from working underground, and the appointment of specialist inspectors for railways, 

explosive manufacturers and other industries followed.30 

 Meanwhile, the Parliament of Western Australia had passed the Factories Act 1904 (the 1904 

Act), which provided for the appointment of factory inspectors and the registration of factory 

premises (registration only to be granted following a satisfactory inspection). Thereafter, an 

inspector had the power to enter and examine factory premises, to ensure that the 1904 Act 

and any laws relating to public health were being complied with. That Act set maximum hours 

to be worked in a factory by women, or by males under 14, with additional hours worked to 

be recompensed by overtime payments.  

 The 1904 Act made provision for the better sanitation of factories, including measures 

regarding cleanliness, overcrowding, temperature, lighting and ventilation, and mandated the 

provision of free, fresh drinking water. It further provided for efficient fire escapes and 

safeguards for hoists and lifts. But it also provided the first industrial accident reporting 

provisions in the State. Section 35 stated: 

(1) Where there occurs in a factory any accident causing either death or serious 

bodily injury to any person employed therein, written notice of the accident shall 

forthwith be sent by the occupier to the nearest inspector, stating the nature of the 

accident, and the name and residence of the person killed or injured, or the place to 

which he has been removed. 

(2) For the purpose of this section "serious bodily injury" means an injury which is 

likely to incapacitate the sufferer from work for at least forty-eight hours. 

 Section 36 then said: 

                                                      
30  D Eves CB, Two steps forward, one step back: A brief history of the origins, development and implementation of health 

and safety law in the United Kingdom, 1802-2014, April 2014. See: 

https://www.historyofosh.org.uk/brief/index.html#chapter01. Viewed 15 March 2019. 

https://www.historyofosh.org.uk/brief/index.html%23chapter01
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The inspector shall, immediately on receiving such notice, proceed to the factory 

and inquire into the cause of the accident, and may examine the occupier and all 

persons employed in the factory, and shall report the result to the Minister. 

 Any breach of, or failure to comply with, any provision of the 1904 Act was punishable by a 

fine not exceeding £10, with a further maximum fine of £5 per day for a continuing offence. As 

an alternative, the Justices were empowered to order a factory owner to bring his or her 

premises into compliance. A second conviction, however, resulted in the de-registration of the 

premises as a factory. 

 That statute (along with a number of laws relating to shops) was repealed and replaced by the 

Factories and Shops Act 1920 (the 1920 Act). This statute, a more detailed set of provisions, 

allowed for the appointment of a Chief Inspector of Factories, as well as inspectors with 

powers of entry and examination. Such inspectors were now compelled to keep confidential 

information acquired as part of an inspection, on pain of a £50 fine. 

 The 1920 Act again provided for the registration of factories, but now included measures for 

the ‘regulation of factories and factory work.’ These included: 

 the keeping of records regarding each person employed, including name, wage and 

function, and the age of anyone under 21 

 producing such records to inspectors and reporting annually in a prescribed form to the 

Chief Inspector 

 keeping affixed in a conspicuous place a notice containing the hours and holidays of 

workers, prescribed abstracts of the Act and regulations, the name and details of the 

occupier and the address of the Chief Inspector. 

 Working hours were regulated, as in the 1904 Act, with provision for overtime payments. 

Regulations provided for extended hours to be workable in ‘special industries’ in 

‘circumstances of an extraordinary nature’. 

 Sections 42 and 43 of the 1920 Act made provision for seven public holidays on full pay, as 

well as a half-holiday on Saturdays, but only for women and males under 14. Minimum wages 

were introduced (10 shillings per week in the first year, rising by a further five shillings per 

week each year thereafter up to 35 shillings per week), and payment had to be made at no 

more than fortnightly intervals. Workers leaving any factory had to be provided with a 

certificate of employment, on pain of a penalty not exceeding £20. 

 Reporting requirements were included in the 1920 Act in section 85, which read: 

(1) The occupier of a factory shall send written notice to the nearest inspector when 

an accident occurs therein which is caused otherwise than by a boiler or machinery 

subject to the Inspection of Machinery Act, 1904, and which 

(a) causes loss of life to an employee; or  

(b) incapacitates an employee for work for more than twenty-four hours. 

(2) Such notice shall 

(a) in case of death be sent forthwith thereafter; and 

(b) in case of such incapacity be sent immediately after the expiration of such 

twenty-four hours; 

(c) state the nature and extent of the injury, as the case may be, and the 

residence of the person killed or injured, or the place to which he has been 

removed. 
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Penalty: Five pounds. 

 By virtue of section 86, the inspector was again compelled to proceed immediately to the 

scene of the accident to carry out inquiries into its cause, and question the occupier and other 

workers before reporting to the Chief Inspector. However, section 87 now made provision for 

official inquiry into the accident. It read: 

(1) When any such accident as aforesaid has happened in a factory, the Minister 

may direct an inquiry to be held before a police or resident magistrate and some 

other person appointed by the Minister. 

(2) The magistrate and such person shall have power to hold such inquiry at such 

times and places as the magistrate appoints and shall report on the cause of such 

accident to the Minister. 

(3) With respect to the summoning and attendance of witnesses at or upon such 

inquiry, and the examination of such witnesses upon oath, every such magistrate 

shall have all the powers which he would have or might exercise in any case within 

his ordinary jurisdiction under the Justices Act 1902. 

 That 1920 Act was subsequently amended by some 19 statutes until, in 1963, ‘An Act to 

Consolidate and Amend the Law relating to the Supervision and Regulation of Factories Shops 

and Warehouses and for incidental and other purposes’ was made (the 1963 Act).31 Again, 

there is provision for the appointment by the Governor of inspectors, one of which would be 

Chief Inspector and one the Deputy Chief Inspector. All inspectors had to pass ‘the prescribed 

examination’ before appointment, and serve a probationary period of six months.32 They were 

subject to section 15: 

Each inspector shall, before entering on the performance of his duties under this 

Act, take and subscribe before a justice an oath or affirmation to the effect, that he 

will not, except for the purposes of this Act and in the exercise of his duties and 

functions thereunder, disclose to a person any information acquired by him in his 

official capacity as inspector, and an inspector who wilfully acts in contravention of 

the true intent of the oath or affirmation is guilty of an offence against this Act. 

Penalty: One hundred pounds. 

 The general powers of inspectors were listed at section 16 of that 1963 Act – an inspector 

could, ‘at all reasonable hours by day and night’, for example: 

 enter, inspect and examine any place used, or intended to be used, as a factory, shop or 

warehouse 

 be accompanied by a police officer if there were reasonable cause to expect obstruction 

 be accompanied by any professional, expert adviser or interpreter 

 question any person found on the premises reasonably believed to be an employee, and 

require a statutory declaration as to the veracity of answers given 

 make such examination and inquiry, and make such tests as necessary, to ascertain 

whether public health laws were being met 

                                                      
31  The Factories and Shops Act 1963. 

32  The prescribed examinations were set out in regulation 4 of the Regulations published in the Government Gazette 

on 11 October 1967. They covered Arithmetic and Algebra, English Expression, Industrial Hygiene, Sanitary 

Engineering and an understanding of this act and these regulations, as well as the provisions of the Industrial 

Arbitration Act 1912. 
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 require the production of, and takes copies of, any document, etc. 

 require the name and address of certain persons 

 (subject to the direction of the Secretary for Labour), institute proceedings for offences 

against the Act. 

 Failure to cooperate with an inspector, etc., resulted in a penalty of £50 for a first offence and 

£100 for any subsequent one. 

 Provisions for the registration of premises that were factories, shops and warehouses were 

retained, as were provisions detailing the mandatory keeping of records (known as the ‘the 

time and wages book’) and the exhibiting of documents in a conspicuous place. 

 Part VI of the 1963 Act made provision for the appointment of the Factory Welfare Board, 

consisting of the Secretary for Labour and one representative each from employers and 

unions. Its general duty was to ‘investigate and make recommendations to the Minister with 

respect to all measures necessary for securing the safety, health and welfare of employees …’. 

 Provisions in this Act relating to health, sanitation and safety in factories (Part VII) were largely 

skeletal, in that they simply provide for the Governor, on the recommendation of the Factory 

Welfare Board, to make regulations concerning a whole suite of matters.  

 The 1963 Act was eventually totally repealed, as of 18 May 1996, by section 68(1) of the 

Industrial Relations Legislation Amendment and Repeal Act 1995. 

Contemporary health and safety regulation 

 During the 1970s, a shift occurred in the regulatory environment in relation to workplace 

health and safety. In the UK, the Committee on Health and Safety at Work was appointed by 

the Secretary of State for Employment and Productivity in May 1970, to review and make 

recommendations in relation to the safety and health of persons at work and that of the 

public in connection with activities on industrial, commercial or construction sites. The 

committee was chaired by Lord Alfred Robens, Chairman of the National Coal Board, and 

comprised of six other members. 

 A dramatic shift in occupational safety and health (OSH) thinking resulted from the report of 

the Committee, known as the Robens Report33, which was published in June 1972 and later 

became the basis for the enactment in the UK of the Health and Safety at Work Act 1974.34 In 

January 1975, the Health and Safety Commission and its enforcing body, the Health and 

Safety Executive, were formed. The Robens Report advocated a system of self-regulation, self-

reliance and increased responsibility for the employer and the worker. The new legislation that 

arose from it focused on general duties of the employer, as opposed to specific prescriptive 

standards and technical specifications. 

 Professor David Walters of Cardiff University, speaking in Queensland in 2003, said: 

The international influence of the Robens Report on occupational health and safety 

management (OHSM) is widely recognised. Its approach to self-regulation and 

advocacy of greater consultation between workers and employers, helped formulate 

regulatory strategies for health and safety at work that have been extensively 

                                                      
33  United Kingdom, House of Commons, Robens Committee (Committee on Safety and Health at Work), Report of the 

Committee of Safety and Health at Work, June 1972. 

34  D Walters, Workplace Arrangements for OHS in the 21st Century, paper presented at the Australian OHS for the 21st 

Century Conference, National Research Centre for OHS Regulation & National Occupational Health and Safety 

Commission, Gold Coast, 20-22 July 2003. 
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adopted internationally in modern OHS legislation and encouraged by national 

regulatory agencies. 

… 

In Australia various approaches to reforming workplace arrangements have been 

informed by ideas derived at least in part from Robens.35  

 Hence, the growing international approach had several features in common, widely reflected 

in Australian provisions. General duties of employers to provide a safe and healthy working 

environment were enacted, to be evidenced by safety policies and risk assessments, and by 

the employment of competent workers. 

 Workers too were given a duty to avoid adversely affecting the safety or health of themselves 

or their colleagues. However, the provisions also provided workers and their representatives 

with information and consultation rights on matters relating to the management of their 

health and safety at work. 

 In Western Australia, the Occupational Safety and Health Act 1984 was legislated and 

regulations were made under it. A review of the Act, undertaken by Robert Laing on behalf of 

the then Minister for Consumer and Employment Protection in 2002 (the Laing Review), 

stated: 

It is now generally accepted that the report of the British Committee of Inquiry into 

Safety and Health at Work, established in 1970 and chaired by Lord Robens, has 

had the greatest influence on occupational safety and health legislation in Western 

Australia. The report, which quickly gained acceptance, proposed general duty of 

care and consultative obligations in relation to occupational safety and health 

legislation which is now in force in this State.36 

Current legislation in Western Australia 

Occupational Safety and Health Act 1984 

 The current legislation was introduced in two stages. The first, the then named Occupational 

Health, Safety and Welfare Act 1984, was proclaimed in 1985. It provided for the establishment 

of a tripartite Occupational Health, Safety and Welfare Commission (now the Commission for 

Occupational Safety and Health, or COSH). The Commission undertook the development of 

the remainder of the legislation, which resulted in the proclamation of the Occupational 

Health, Safety and Welfare Amendment Act 1987 in September 1988. This introduced the 

substantive provisions of the Act dealing with the general obligations and duties of all parties 

having a role in safety and health at work. It also established the consultative framework that 

has become central to the Act.37 

 Section 5 of the Occupational Safety and Health Legislation Amendment Act 1995 amended 

the title of the 1984 Act to what it is now. It also replaced references to the Occupational 

Health, Safety and Welfare Commission with ‘WorkSafe Western Australia’, the ‘WorkSafe 

Western Australia Commissioner’ and ‘WorkSafe WA’. 

 The Act and Regulations have continued to be the overriding legislation for work place health 

and safety in the State since 1984. As previously mentioned, the legislation covers most 

                                                      
35  ibid., p 2. 

36  Minister for Consumer and Employment Protection, Review of the Occupational Safety and Health Act 1984, report 

prepared by R Laing, 14 November 2002, p 10. 

37  ibid., p 12. 
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workplaces in Western Australia, except for workplaces in mining and petroleum and those 

covered under the Commonwealth Comcare legislation.38  

 The Act and Regulations squarely place responsibilities for safety and health on both 

employers and workers. In a review of the Act carried out in 1992, quoted in a 2002 report by 

the same author, it was noted that: 

In relation to the general obligations under the Act and although major changes 

have taken place, it is too simplistic to suggest that the operation of the 1987 

amendments has totally altered the responsibilities of those who own and control 

each of the workplaces throughout the State or the responsibilities of those who 

work in them. General duties of care obligations of employers and employees have 

existed in common law for many decades and in that respect little has changed. 

What is significant is the change in the legislation to incorporate those obligations 

into the statute, to place the responsibility more directly on those in the workplace 

to prevent injury and to ensure their own safety and health rather than relying on 

the legislation and the inspectorate. These are reflected in the broader and more 

general obligations contained in Part III of the Act (s.19 to 28).39  

(Emphasis added). 

Employers 

 As in other jurisdictions following the publication of the Robens Report, the legislation focuses 

on general duties, as opposed to specific prescriptive standards and technical specifications. 

This is particularly evidenced by section 19, ‘Duties of employers’. This reads: 

(1) An employer shall, so far as is practicable, provide and maintain a working 

environment in which the employees of the employer (the employees) are not 

exposed to hazards and in particular, but without limiting the generality of the 

foregoing, an employer shall — 

(a) provide and maintain workplaces, plant, and systems of work such that, so 

far as is practicable, the employees are not exposed to hazards; and 

(b) provide such information, instruction, and training to, and supervision of, the 

employees as is necessary to enable them to perform their work in such a 

manner that they are not exposed to hazards; and 

(c) consult and cooperate with safety and health representatives, if any, and 

other employees at the workplace, regarding occupational safety and health at 

the workplace; and 

(d) where it is not practicable to avoid the presence of hazards at the workplace, 

provide the employees with, or otherwise provide for the employees to have, 

such adequate personal protective clothing and equipment as is practicable to 

protect them against those hazards, without any cost to the employees; and  

(e) make arrangements for ensuring, so far as is practicable, that — 

(i) the use, cleaning, maintenance, transportation and disposal of plant; and 

                                                      
38  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 70. 

39  Minister for Consumer and Employment Protection, Review of the Occupational Safety and Health Act 1984, report 

prepared by R Laing, 14 November 2002, p 24. 
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(ii) the use, handling, processing, storage, transportation and disposal of 

substances, 

at the workplace is carried out in a manner such that the employees are not 

exposed to hazards. 

(2) In determining the training required to be provided in accordance with 

subsection (1)(b) regard shall be had to the functions performed by employees and 

the capacities in which they are employed. 

 The extent of the duty on an employer is explained, and potentially limited, by regulation 1.4 

of the Regulations. By virtue of this provision, that duty: 

 relates only to a matter over which, and the extent to which, the employer has control or 

can reasonably be expected to have control having regard to the workplace and the work 

done or caused to be done by the employer or his or her employee 

 is limited to himself or herself and to any other person who is his or her employee, or any 

other person who may be affected wholly or in part as a result of the work done or caused 

to be done by the employer or his or her employee. 

 A breach of these duties is potentially punishable in accordance with section 19A: 

 an employer contravening section 19(1) in circumstances involving gross negligence40 is 

liable to a level 4 penalty 

 a contravention that causes the death of, or serious harm to, an employee, where gross 

negligence is not a factor, brings a liability to a level 3 penalty, and 

 a contravention that involves neither gross negligence nor death/serious injury leads to a 

level 2 penalty. 

 The penalty levels mentioned in section 19A are defined by section 3A. Since the coming into 

force of the Occupational Safety and Health Amendment Act 2018 on 3 October 2018 (for the 

previous penalty levels, see paragraph 2.45), the relevant levels are illustrated in Table 1: 

  

                                                      
40  Gross negligence is defined by section 18A of the Occupational Safety and Health Act 1984 – a contravention is 

committed in circumstances of gross negligence if: 

  (a) the offender — 

(i) knew that the contravention would be likely to cause the death of, or serious harm to, a person to whom a 

duty is owed under that provision; but 

(ii) acted or failed to act in disregard of that likelihood; 

and 

(b) the contravention did in fact cause the death of, or serious harm to, such a person. 
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Table 1. Table of penalty levels, section 3A, Occupational Safety and Health Act 1984 

  First offence Subsequent 

offence 

Level 4 

 

For an individual 

 

$550 000 

and imprisonment 

for 5 years 

$680 000 

 and imprisonment 

for 5 years 

For a body corporate $2 700 000 $3 500 000 

Level 3 For an individual $400 000 $500 000 

For a body corporate $2 000 000 $2 500 000 

Level 2 For an individual $250 000 $350 000 

For a body corporate $1 500 000 $1 800 000 

Level 1 For an individual who 

is/was an employee 

$50 000 $60 000 

For an individual who 

is/was not an employee 

$100 000 $120 000 

For a body corporate $450 000 $570 000 

[Source: Section 3A, Occupational Safety and Health Act 1984] 

 As seen at paragraph 2.33, employers’ breaches of section 19(1) attract penalties between 

levels two and four. Level one penalties apply if a person commits an offence against the Act 

where a penalty is not otherwise provided for (section 54). 

Employees 

 The Act also places statutory safety and health obligations on employees, and these may be 

found in section 20. This provision reads: 

(1) An employee shall take reasonable care — 

(a) to ensure his or her own safety and health at work; and 

(b) to avoid adversely affecting the safety or health of any other person through 

any act or omission at work. 

(2) Without limiting the generality of subsection (1), an employee contravenes that 

subsection if the employee — 

(a) fails to comply, so far as the employee is reasonably able, with instructions 

given by the employee’s employer for the safety or health of the employee or 

for the safety or health of other persons; or 

(b) fails to use such protective clothing and equipment as is provided, or 

provided for, by his or her employer as mentioned in section 19(1)(d) in a 

manner in which he or she has been properly instructed to use it; or 
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(c) misuses or damages any equipment provided in the interests of safety or 

health; or 

(d) fails to report forthwith to the employee’s employer — 

(i) any situation at the workplace that the employee has reason to believe 

could constitute a hazard to any person that the employee cannot correct; 

or 

(ii) any injury or harm to health of which he or she is aware that arises in the 

course of, or in connection with, his or her work. 

(3) An employee shall cooperate with the employee’s employer in the carrying out 

by the employer of the obligations imposed on the employer under this Act. 

 Breaches of this section 20 by employees are dealt with by section 20A: 

 an employee contravening section 20(1) or (3) in circumstances involving gross 

negligence is liable to a fine of $100 000 for a first offence or $120 000 for a subsequent 

one 

 a contravention by an employee of section 20(1) or (3) that causes the death of, or serious 

harm to, a person, where gross negligence is not a factor, brings a liability to a fine of $80 

000 for a first offence and $100 000 for a subsequent one 

 a contravention by an employee of section 20(1) or (3) that involves neither gross 

negligence nor death/serious injury leads to a fine of $40 000 for a first offence and $50 

000 for a subsequent one. 

Self-employed 

 Section 21 goes on to impose duties on self-employed persons and on employers of such 

persons, breaches of which are punishable as set out in the table of penalty levels above, 

depending on the presence or otherwise of gross negligence and the consequences of the 

breach. 

Bodies corporate 

 Duties are applied to bodies corporate (in certain circumstances) as if they were the direct 

employer of a person by virtue of section 21B. A body corporate to which this section applies 

must, so far as is practicable, ensure that the safety or health of a person is not adversely 

affected wholly or in part as a result of work that has been or is being undertaken by the body 

corporate or a person carrying out work under the direction of the body corporate, or any 

hazard that arises from or is increased by the work referred to or the system of work that has 

been or is being operated by the body corporate. Breaches by a body corporate are 

punishable as set out in Table 1. 

 Section 22 of the Act applies duties to ‘persons who have control of workplaces’, which 

includes persons who control the means of access to and egress from a workplace, and 

section 23 places duties on a person that ‘designs, manufactures, imports or supplies any 

plant for use at a workplace’. Again, the punishments are as set out in Table 1. 

 Similar limitations as those applying to the employer’s duty, set out at paragraph 2.32, apply 

also to self-employed persons, main contractors, persons having control of a workplace and 

persons having control of the access to a workplace by virtue of regulations 1.5 to 1.9.41 

                                                      
41  ‘Main contractors’ as legal entities do not appear in the Occupational Safety and Health Act 1984. Duties are applied  

under the regulations however. ‘Main contractor’ is defined there as either the person for whose direct benefit all 
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Occupational Safety and Health Amendment Act 2018 

 The penalty levels set out at Table 1 were imposed on 3 October 2018 by the Occupational 

Safety and Health Amendment Act 2018.42 

 The Explanatory Memorandum to the Bill explained that its purpose was: 

 to amend the Act to increase penalties listed under various provisions, so that they 

are in line with other jurisdictions in Australia 

 to ensure that the penalties better reflect the importance of a safe workplace.43   

 The amendments made by this statute better aligned the penalties in WA with those in Safe 

Work Australia’s Model WHS legislation44 (of which more later at Chapter 14), increased by 

14 per cent to allow for inflation, then rounded off for simplicity. The further inflation increase 

was due to the fact that the Model WHS legislation penalties were determined (during its 

development) some eight to nine years previously.  

 The material increases to the penalties that were previously in the Act are illustrated by the 

two tables that were attached as Attachments A and B to the Explanatory Memorandum to 

the Bill. They are reproduced below: 

                                                      
the work done at a construction site exists upon its completion, or, if that person has engaged another person, 

other than as his or her employee, to do or cause to be done all the work at the construction site, that other person. 

42  Occupational Safety and Health Amendment Act 2018, s 4. 

43  Occupational Safety and Health Amendment Bill 2017, Explanatory Memorandum, Legislative Council, p 1. 

44  In this report, references to the Model WHS legislation includes reference to the Model WHS Act and the Model 

WHS Regulations. These may be found on the Safe Work Australia website at 

https://www.safeworkaustralia.gov.au/resources-publications/legislation. Viewed 16 May 2019. 

https://www.safeworkaustralia.gov.au/resources-publications/legislation


  

Chapter 2    Overview of the regulation of health and safety at work 21 

Table 2. Penalty attached to difference ‘levels’. 

 

[Source: Occupational Safety and Health Amendment Bill 2017, Explanatory Memorandum, Legislative Council, 

Attachment A.] 
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Table 3. Penalties applicable to provisions other than specified by ‘levels’. 

[Source: Occupational Safety and Health Amendment Bill 2017, Explanatory Memorandum, Legislative Council, 

Attachment B] 

 As can be seen from Attachment A to the Explanatory Memorandum, the increases were 

significant, for example multiplying by a factor of 10 for an employee found guilty for the first 

time of a Level 1 offence (that is, a basic breach of the Act for which a penalty is otherwise not 

prescribed in the Act), and by a factor of nine for an employer found guilty in similar 

circumstances. The amendments also increased the permitted term of imprisonment for the 

most serious of offences from two to five years. 

Future legislation for Western Australia?  

 The Committee has received evidence that the legislative regime around occupational safety 

and health in Western Australia requires updating. Most other jurisdictions in Australia have 

amended their work health and safety legislation in recent years to adopt most of the national 

Model WHS legislation. 

 The Work Health and Safety Bill 2019 was introduced into the Legislative Assembly of the 

Parliament of Western Australia on 27 November 2019, based on the Model WHS Act but also 

including provisions relating to mines and petroleum ‘for more effective administration and 

greater consistency’.45 

 The Third Reading of that Bill in the Legislative Assembly occurred on 20 February 2020, and it 

was introduced into the Legislative Council on the same day. During her second reading 

speech, the Leader of the House said: 

The Occupational Safety and Health Act 1984 and the Mines Safety and Inspection 

Act 1994 have served Western Australia well in the decades since they were first 

introduced, but they are now outdated. The vehicle for this reform is the model 

Work Health and Safety Bill, developed by workplace participants and their 

representatives, regulators, and Safe Work Australia in response to the 

recommendations of the Productivity Commission and the Council of Australian 

Governments.46 

                                                      
45  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 27 November 2019, p 9423. 

46  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

20 February 2020, p 913. 
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 The Bill was referred to the Standing Committee on Uniform Legislation and Statutes Review 

by the Legislative Council under Standing Order 126. That Committee reported on 12 May 

2020.47 On 21 May 2020, the Bill was referred to the Legislation Committee of the Legislative 

Council for consideration of Part 2. 

 

                                                      
47  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 

126, Work Health and Safety Bill 2019 and Safety Levies Amendment Bill 2019, May 2020. 
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CHAPTER 3  

WorkSafe WA 

Structure of WorkSafe 

 WorkSafe inspectors draw their authority from the Act itself. The titular head of the 

organisation, the Commissioner, is appointed by the Governor of Western Australia under 

section 9(1) of the Act, and:  

is responsible to the Minister for the administration of this Act and any other law 

relating to occupational safety and health administered by the Minister.48 

 As a statutory officer, the Commissioner is not a member of the Western Australian public 

service, but under section 18(2): 

There shall be appointed under and subject to Part 3 of the Public Sector 

Management Act 1994 such officers as are necessary for the administration of this 

Act and any law relating to occupational safety and health administered by the 

Minister. 

 Under section 18(3), the Commissioner and the Chief Executive of WorkSafe may be (and 

generally was) the same person. As has been seen in Chapter 1, the latest Commissioner to be 

appointed is now independent of the WorkSafe staff in public sector management terms, 

though he is still responsible for the appointment of inspectors by written instrument under 

section 42 of the Act. 

 Section 9(8) provides that the Commissioner may use and operate under the name of 

‘WorkSafe WA Commissioner’. It is worthy of note, however, that Part II of the Act does give 

rise to a measure of confusion. It creates the Commission for Occupational Safety and Health 

(COSH), under section 6, as well as the Commissioner (section 9). Whilst section 6(5) permits 

COSH to use and operate under the name ‘WorkSafe WA’, and section 6(6) states that any 

person using that name or a similar one commits an offence, section 6(7) then states: 

Nothing in subsection (6) prevents the department of the Public Service principally 

assisting the Minister in the administration of this Act from using or operating 

under the name of “WorkSafe Western Australia” or a similar name if that 

designation is given to it under section 35 of the Public Sector Management Act 

1994. 

 The Governor, pursuant to section 35 of the Public Sector Management Act 1994, establishes 

and designates departments that constitute in part the Public Service, and such designations 

are published in the Government Gazette. Staff of the Committee enquired of the Public Sector 

Commission as to whether such a designation had been granted to any department under the 

said section 35 to allow the use of the title ‘WorkSafe Western Australia’. The Commission 

replied: 

As you are aware, the department of State principally assisting the Minister in the 

administration of the Occupational Safety and Health Act 1984 (OSH Act), currently 

DMIRS, has since 2001 continued to operate a division known as WorkSafe WA, 

which provides support to the WorkSafe Western Australia Commissioner.   

                                                      
48  Occupational Safety and Health Act 1984, s 18(1). 
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The result of the machinery of government changes … is that there does not appear 

at this time to be any department of the State designated as WorkSafe pursuant to 

section 35 of the Public Sector Management Act 1994.49 

 The Committee notes that the DMIRS structure as shown in Figure 2 in paragraph 3.17, 

provided to the Committee on 23 October 2019, does not show a distinct WorkSafe Division 

within the Department. Subsequent to this particular inquiry and other clarifications being 

sought by the Committee, it was provided with a revised flowchart, Figure 3 at paragraph 3.20, 

which shows WorkSafe as a distinct division of the Safety Regulation Group within DMIRS. 

However, it comprises former WorkSafe inspectors only, not all former WorkSafe staff.    

 The Committee enquired of the Public Sector Commissioner as to whether there were any 

adverse consequences arising from this lack of department designation. She advised that, in 

her view, there were not. She did add: 

Although I am not aware of any adverse consequences from the longstanding lack 

of designation, it may be preferable to add WorkSafe to the designation of the 

department as contemplated by section 6(7) of the OSH Act. Alternatively, 

depending on the ongoing purpose that this section serves, consideration could be 

given to legislative amendment, to make it less prescriptive in relation to the 

designation of the department assisting the Commission in the performance of its 

functions.50 

 Should the Work Health and Safety Bill 2019 as it was referred to the Legislation Committee 

for scrutiny come into force, then the Act would be repealed. However, the confusing 

provisions set out above remain, appearing at paragraphs 10(5) – (7) of Schedule 2 to the Bill. 

The continuing lack of designation raises doubts as to whether DMIRS is lawfully able to use 

the title on its correspondence and website, for example. Nor does it assist in the continuing 

problem of WorkSafe’s lack of public visibility (see later in this chapter). 

 The Committee notes that the Work Health and Safety Bill 2019, as referred to the Legislation 

Committee, does not address this issue. 

FINDING 1 

There exists legislative confusion as to which entity is entitled to use the designations ‘WorkSafe’, 

‘WorkSafe WA’ or ‘WorkSafe Western Australia’. 

 

FINDING 2 

In the absence of a designation by the Governor pursuant to section 35 of the Public Sector 

Management Act 1994, the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ or ‘WorkSafe 

Western Australia’ by the Department of Mines, Industry Regulation and Safety may be unlawful. 

 

RECOMMENDATION 1 

The Committee recommends that the Parliament of Western Australia, when considering 

Schedule 2 to the Work Health and Safety Bill 2019, gives consideration to the legislative issues 

resulting from the lack of clarity as to the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ and 

‘WorkSafe Western Australia’, and whether any government department may use these 

designations in the absence of a formal designation by the Governor pursuant to section 35 of the 

Public Sector Management Act 1994.  

 

                                                      
49  Lindsay Warner, Executive Director, Policy and Data Analytics, Public Sector Commission, email, 20 March 2019. 

50  Sharyn O’Neill, Public Sector Commissioner, Public Sector Commission, letter, 16 December 2019, p 2. 
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RECOMMENDATION 2 

The Committee recommends that the Minister for Industrial Relations clarifies the circumstances in 

which each of the Commission for Occupational Safety and Health and the WorkSafe Western 

Australia Commissioner may or should use the designations ‘WorkSafe’, ‘WorkSafe WA’ or 

‘WorkSafe Western Australia’.  

 

 WorkSafe was incorporated within DMIRS on 1 July 2017, having previously been a distinct 

division of the Department of Commerce.  

 When WorkSafe first provided a submission to the Committee in July 2017, it was a distinct 

division within DMIRS divided into three operational directorates.  

 Internal reorganisations occurred in August 2017, and then on 22 January 2018, WorkSafe’s 

structure changed again. Further developments occurred in December 2018 with the 

appointment of the first independent Commissioner.  

 In brief, the reorganisations involving the WorkSafe team during the course of this inquiry are 

as follows: 

Before 1 July 2017 – the entire WorkSafe team is together within the Department of 

Commerce. 

1 July 2017 – the WorkSafe team becomes part of DMIRS under Machinery of Government 

changes carried out after the State election. The Department’s initial submission to this inquiry 

set out the structure showing WorkSafe as a distinct division of DMIRS with three operational 

directorates (Construction, Regional and Primary Industries; Health Hazards and Plant Safety; 

Manufacturing, Transport and Service Industries) and three support directorates (Legal 

Services; Policy and Education; Business Services).51 

27 August 2017 – the Investigations team is created, initially known as the WorkSafe Major 

Incident Investigations Directorate, located within the Service Delivery Group.52 It is later 

merged with the Mines Safety Branch Investigations Section.53   

22 January 2018 – a departmental reorganisation means that there is no longer a distinct 

WorkSafe Division and the former WorkSafe staff are split between two groups; the Service 

Delivery Group (investigations, licensing and customer services) and the Safety Regulation 

Group (two teams of inspectors, being Industrial and Regional, and Service Industries and 

Specialists). A third team within the Safety Regulation Group, known as the Regulatory 

Support Division, covered policy, information, education, training and operational support.54 

1 July 2018 - WorkSafe Legal Services moved from the Safety Regulation Group to the Service 

Delivery Group, to merge with other departmental legal services. Freedom of Information 

functions are located within yet another division, the Corporate Services Group of the 

Department.55  

                                                      
51  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 51. 

52  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 3. 

53  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 30 April 2018, p 4. 

54  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, pp 1-2. 

55  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 13 August 2018, Attachment 1.37. 
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22 December 2018 – a new WorkSafe Western Australia Commissioner is appointed, For the 

first time, he is operationally independent from DMIRS, and the staff carrying out the 

WorkSafe functions report not to the Commissioner but through departmental managers to 

the Director General of DMIRS. The Investigations team is moved from the Service Delivery 

Group to the Safety Regulation Group, alongside the inspection teams.56 

 Today, there is no distinct WorkSafe Division within DMIRS in which all former WorkSafe staff 

are located. Former WorkSafe staff are in different teams within three different groups in the 

Department, making it difficult to identify former WorkSafe staff and full-time equivalents 

(FTEs). The group identified as WorkSafe WA in Figure 3 consists of WorkSafe inspectors only, 

not all former WorkSafe staff. 

FINDING 3 

The structural changes to WorkSafe over the course of this inquiry have been significant, and it 

may take some time to understand the effect of these changes on the functions of WorkSafe. 

Moreover, the two years of seemingly constant restructuring cannot be beneficial to the wellbeing 

of former WorkSafe staff or the performance of WorkSafe.  

 Speaking of the restructure that occurred in January 2018, Ian Munns, A/Deputy Director 

General Safety and WorkSafe Western Australia Commissioner, told the Committee in April 

2018 that: 

As a result of that restructure, what was the WorkSafe Division no longer exists.57 

 The Committee is of the view that this is a regrettable development, sending the wrong 

message to recalcitrant employers. The lack of visibility of WorkSafe inspectors at workplaces 

is an issue that was raised by a number of submitters to the inquiry, as was the lack of 

advertising by WorkSafe, resulting in poor public recognition of its role. Public recognition of 

the statutory regulator’s role and identity is of great importance.  

 The departmental structure as at 23 October 2019, as it applies to the functions previously 

carried out by the WorkSafe Division, is as follows: 

                                                      
56  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, pp 1 and 23. 

57  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 2. 
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Figure 2. Current DMIRS structure showing the six groups and detail of the groups which include 

functions performed by the former WorkSafe Division 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 1.] 

 Of note, this structure does not include the Commissioner, who is now legally and structurally 

independent of the Department. 

 A more detailed breakdown of the location within this structure of functions performed by 

staff of the body formerly known as WorkSafe was provided by the Director General of the 

Department on 8 November 2019. He explained that those functions were, as at that date, 

located across three groups mentioned above (Safety Regulation, Service Delivery and 

Corporate Services), as follows: 

Safety Regulation Group 

All inspectors appointed under the Occupational Safety and Health Act 1984 (the 

OSH Act) are located in the Safety Regulation Group. 
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Within the Safety Regulation Group, functions provided by the former WorkSafe 

Division are located in the following four directorates: 

 WorkSafe Service Industries and Specialist Directorate; 

 WorkSafe Industrial and Regional Directorate; 

 Investigations Directorate; and 

 Regulatory Support. 

The WorkSafe Service Industries and Specialist Directorate carries out functions 

provided by the former WorkSafe Division only and includes the following teams: 

 Retail and Service Industries Team; 

 Public Sector and Related Industries Team; 

 Plant and Engineering Team; 

 Occupational Health, Hygiene and Noise Team - including chemicals and 

plastic manufacturing industries; and 

 Human Factors and Ergonomics Team. 

The WorkSafe Industrial and Regional Directorate carries out functions provided by 

the former WorkSafe Division only and includes the following teams: 

 Construction Team; 

 Industrial Team, including manufacturing, wholesale and transport 

industries; and 

 Regional and Primary Industries Team. 

The Investigations Directorate includes separate branches for: 

 WorkSafe Investigations - relating to investigations previously conducted 

by the former WorkSafe Division; and 

 Investigation Services - relating to investigations previously conducted by 

the former Resources Safety Division. 

The Regulatory Support Division provides services across the Safety Regulation 

Group. This Division includes two branches: 

 Information and Development - relating to services provided previously to 

the former WorkSafe Division and Resources Safety Division. Services 

previously provided to the WorkSafe Division in this area include: 

o Safety communications - online and information services, WorkSafe 

library, Community Education Officers; 

o Safety regulatory training - coordination of inspector training; and 

o Administrative services - Business support and administration services. 

 Policy and Data Intelligence - includes two areas relating to services 

previously provided to the former WorkSafe Division and the Resources 

Safety Division. Policy and data intelligence services are included in this 

branch. 
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Service Delivery Group 

Within the Service Delivery Group, services provided by the former WorkSafe 

Division are now covered by: 

 Legal Services; 

 Licensing Services; and 

 Customer Information. 

Legal Services 

 Legal Service Branch B provides legal services to the WorkSafe Directorates, 

the Investigations Directorate, Mines Safety and the Dangerous Goods and 

Critical Risk Directorates. 

Licensing Services 

 Licensing Services Branch A provides licensing services to a number of 

areas within the department, including Plant Registration and Licensing 

Services previously provided by the WorkSafe Division. 

Customer Information 

 The Customer Information Directorate includes the Safety, Building and 

Energy Contact Centre. The Customer Help Centre of the former WorkSafe 

Division and the call centre of Building and Energy have merged into the 

Safety, Building and Energy Contact Centre following the Machinery of 

Government changes. 

Corporate Services Group 

The Corporate Services Group provides corporate services across DMIRS relating to 

human resources, financial accounting, financial planning, facilities services, 

corporate information management, the office of the Director General and the 

Ministerial liaison unit. 

Freedom of Information Services provided by the WorkSafe Division are now 

incorporated in the Corporate Information Management area in the Corporate 

Services Group.58 

 The complicated management and communication/reporting arrangements in place following 

the appointment of an independent Commissioner are illustrated in an operational flowchart 

contained within the Memorandum between the Commissioner and the Director General: 

 

                                                      
58  David Smith, Department of Mines, Industry Regulation and Safety, answer to question on notice 4 asked at hearing 

held 23 October 2019, dated 8 November 2019, Attachment 4. 
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Figure 3. Flowchart operating model – DMIRS and WorkSafe WA Commissioner 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, email, 20 May 2020.] 
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 As mentioned at paragraph 1.20, the Commissioner gave evidence before the Committee that 

the relationship between himself and DMIRS was indeed a ‘collaborative and cooperative’ 

one. 

 Nonetheless, the Committee expresses its concerns that WorkSafe is no longer a stand-alone 

agency headed by the Commissioner, and that the current structure effectively sidelines him. 

Whilst he may retain the power to appoint inspectors, he is no longer able to direct them on 

the nature of the work they do. As the Memorandum points out: 

The Deputy Director General Safety Regulation is responsible to the Director 

General of DMIRS and for the management of the officers, appointed as necessary 

under the Public Sector Management Act 1984 (PSM Act), for the administration of 

the OSH Act as provided in section 18(2).59 

 The Memorandum goes on: 

The key function of DMIRS is to undertake the regulatory work relating to the 

administration of the OSH Act.60 

 Yet, under section 18(1) of the Act, the Commissioner remains responsible to the Minister for 

the administration of the Act. 

 This is ultimately confusing to the Committee. It must be similarly confusing for the public 

and, importantly, WorkSafe staff. They report to the Deputy Director General Safety 

Regulation, who effectively determines work priorities. Moreover, the Deputy Director has the 

power to reassign staff to other duties within the Department; importantly, the extent to 

which persons appointed as inspectors by the Commissioner could be reassigned to other 

duties by the Deputy Director is unclear.  

 The Committee is concerned that the new structure may impact on the Commissioner’s ability 

to have WorkSafe, in whatever form it can now be identified, quickly respond to developing 

OSH issues, and to provide workers and employers with information which might be vital to 

their safety and health. If response times are deleteriously impacted, this would be a severe 

limitation on WorkSafe’s ability to adequately perform its functions under the Act. 

 Additionally, the requirement to run policy issues through COSH, whilst valuable in providing 

feedback from peak bodies, adds to the cumbersome structure, meaning WorkSafe is not able 

to respond efficiently. This concern is illustrated by the amount of time that it has taken to 

develop a Code of Practice for Commercial Diving Operations (see Chapter 7). 

FINDING 4 

As a result of Machinery of Government changes and further restructures, the agency or entity 

formerly known as WorkSafe no longer exists.  

 

RECOMMENDATION 3 

The Committee recommends that the State Government takes steps, whether through legislative 

amendment or by proper designation granted to a division of the Department of Mines, Industry 

Regulation and Safety under the Public Sector Management Act 1994, to establish WorkSafe as a 

public sector body, with its own publicly recognisable identity and comprising all former WorkSafe 

staff. 

 

                                                      
59  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 1 asked at hearing held 

16 September 2019, dated 14 October 2019, Attachment 1, p 5. 

60  ibid. 
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FINDING 5 

The removal of the WorkSafe Western Australia Commissioner from a senior executive position 

within the Department of Mines, Industry Regulation and Safety deleteriously impacts upon the 

Commissioner’s ability to steer WorkSafe staff, to perform his functions as the responsible officer 

for the administration of the Occupational Safety and Health Act 1984 and to respond timeously to 

developing safety and health issues.  

 

RECOMMENDATION 4 

The Committee recommends that the Minister for Industrial Relations undertakes a review of the 

Department of Mines, Industry Regulation and Safety’s internal structure, in particular the location 

of the former WorkSafe staff in three groups within the Department, and the removal of the 

WorkSafe Western Australia Commissioner from a senior executive position, to assess the impact 

of the changes on the functions of WorkSafe, its ability to perform its functions under the 

Occupational Safety and Health Act 1984 and its ability to respond to developing occupational 

safety and health issues in a timely manner, the Minister to table the report in the Legislative 

Council by no later than 30 June 2023.  

 

RECOMMENDATION 5 

The Committee recommends that the Minister for Industrial Relations, as part of the review of the 

Department of Mines, Industry Regulation and Safety internal structure, takes into account the 

part played by the Commission for Occupational Safety and Health within that structure.  

Awareness of WorkSafe 

 The Committee heard evidence from witnesses who did not know of the existence of 

WorkSafe or of its role in investigation and prosecuting OSH breaches.  

 Regan Ballantine is the mother of Wesley Ballantine who, aged just 17, fell to his death on 

5 January 2017 whilst at work.  
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 On 5 March 2019, Ms Ballantine gave evidence before the Committee and, amongst other 

matters which will be covered later in this report, spoke of her (and her son’s) lack of 

awareness of WorkSafe: 

Eight days before my son died, he came home and he was in the kitchen and said to 

me, “Oh, mum, someone’s going to get killed on that building site.” I said, “What?” 

He said, “Yes, they’re hell reckless. They’re hell reckless, mum; no-one wears a 

harness.” Obviously, the first thing I would want to do is ring up his boss but no 

mother of a teenage son is going to do that.61 

 As for reporting this danger to an appropriate authority, Ms Ballantine went on: 

I feel a little embarrassed that I did not before this experience know about 

WorkSafe because I do consider myself someone who is really aware of what is out 

there and in the Zeitgeist, but I actually had no awareness of WorkSafe at all. My 

son certainly had no awareness of WorkSafe.62 

 In Chapter 11 of this report, the Committee examines the methods by which a person may 

report any incident or danger, by way of a ‘request to attend’, by telephone, email, post or via 

an online submission through the website. However, as Ms Ballantine went on: 

You have an issue where there is a regulator that has this telephone line where you 

can report and they also have the online form where you can report. But like I said 

in my opening statement: what good is a tip-off line if you do not even know that it 

exists?63 

                                                      
61  Regan Ballantine, transcript of evidence, 5 March 2019, p 7. 

62  ibid. 

63  ibid. 

Wesley Ballantine 

Mr Ballantine was working on the fit-out of the old General Post Office building in 

Forrest Place, Perth, on 5 January 2017. He was working for a sub-contractor engaged to 

install a glass atrium ceiling, and fell to his death approximately 12 metres through an 

uncovered opening. 

The company in overall charge of the site, Valmont (WA) Pty Ltd, was charged with: 

being a person that has to any extent control of a workplace where 

persons who are not employees of that person work or are likely to 

be in the course of their work, did not as far as is practicable ensure 

that the workplace is such that persons who are at the workplace are 

not exposed to hazards. (Section 22(1) of the Act) 

On 26 July 2019, Valmont pleaded guilty to the charge and was fined $38 000. 

Mr Ballantine’s direct employer, Industrial Construction Services, has been charged with 

failing to provide and maintain a safe work environment and, by that failure, causing 

Mr Ballantine’s death. The Industrial Construction Services director and manager were 

also personally charged with an offence, that the incident occurred with their consent, or 

was attributable to their neglect. 

These charges are yet to be heard. 
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 Mark and Janice Murrie also appeared before the Committee on 5 March 2019, giving 

evidence on a range of issues that will be covered in this report. Mr and Mrs Murrie are the 

parents of Luke Murrie, who died on 9 October 2007 in a workplace incident, aged just 22. 

 

 Mr Murrie agreed with Ms Ballantine as to the awareness of WorkSafe. He too said that he 

was unaware that WorkSafe had a hotline.64 

 This is deeply concerning to the Committee. 

 WorkSafe’s website is really only a part of the website of DMIRS. Prior to that, it was a part of 

the website of the Department of Commerce. A glance at the most recent annual reports of 

DMIRS reveals very little mention of WorkSafe, or its functions.65 The same may be said of the 

State Budget Papers.66 

 The Commissioner is clearly making an effort, through newsletters and the new publication 

‘Th!nkSafe’, to publicise what WorkSafe does (Chapter 8 of this report), and to encourage the 

avoidance of danger and to report hazards. However, this is not enough, given that the 

newsletters have a limited circulation and, whilst they are available on the website, it is not 

clear that many workers or members of the public know of them or how to access them.  

 Ms Ballantine offered some simple suggestions to improve this lack of awareness, for 

example, the placing of WorkSafe’s telephone number and website address on the back of 

White Cards or high-risk work licences, and WorkSafe advertising placarded at all openings of 

major building sites. She continued: 

It could be on all their noticeboards within major workplaces as well. Certainly, as 

part of on-boarding and induction for any new employee, especially holiday, 

itinerant or casual workers, or people who are not familiar with Australia, and young 

workers, they could have a WorkSafe pamphlet handed out to them in the same 

way that you get your superannuation and tax forms. I think all parents who have 

                                                      
64  Mark Murrie, transcript of evidence, 5 March 2019, pp 6-7. 

65  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018. 

66  Government of Western Australia, Western Australia State Budget 2019-20, Budget Paper No. 2, Volume 1, 

9 May 2019. 

Luke Murrie 

Mr Murrie was a rigger working for D & G Hoists and Cranes Pty Ltd, a sales and rental 

company which hired out an assortment of cranes. 

On 9 October 2007, Mr Murrie and two other riggers received instructions to lift three 

L68 packs, comprising 16 components weighing 375 kilograms each, and place them 

in an adjacent yard. The three riggers, having set the chains on the crane hook of one 

pack, went to the area where it was to be placed, so as to guide the crane driver. The 

load was approximately two metres from the ground when the L68 pack separated, 

causing 14 of the 16 components to fall out. Mr Murrie was hit by one of the falling 

components and suffered a fatal head injury. 

D & G Hoists & Cranes Pty Ltd was found guilty of failing to provide and maintain a 

safe workplace, therefore causing the death, and was fined $90 000. Two directors of 

the company were fined $45 000 each.   
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children under the age of 18 and should also be informed of WorkSafe as a 

regulator. They are really simple implementations.67 

 On 24 August 2019, the Premier of Western Australia announced a $12.9 million boost to the 

budget of WorkSafe, allowing for the appointment of an additional 24 full time staff, including 

21 inspectors.68 As part of that additional funding, some $500 000 was allocated for 

‘Advertising and Promotion’ expenses. Mr Kavanagh told the Committee that DMIRS was still 

(at the time he gave evidence) developing the concepts underpinning an awareness campaign 

on Better Worker Safety, and that the major communication channel was likely to be social 

media (given that the funding was insufficient to support a television campaign).69 The last 

promotional advertising campaign on television that was undertaken by WorkSafe was in 

2007.70 

 Whilst it may not be usual for government departments or agencies to advertise their services, 

the Committee considers a regular and ongoing advertising campaign is vital if WorkSafe is to 

lift its public profile. People cannot report workplace breaches or hazards if they do not know 

where to go to make the complaint. 

FINDING 6 

There is a concerning lack of awareness in the community of the existence of WorkSafe and its 

functions. 

 

RECOMMENDATION 6 

The Committee recommends that the State Government provides an ongoing and adequate 

advertising and communications budget for WorkSafe (the Department of Mines, Industry 

Regulation and Safety) to enable it to raise public awareness about its existence and functions. 

 

RECOMMENDATION 7 

The Committee recommends that, should the Work Health and Safety Bill 2019 be enacted, the 

State Government provides WorkSafe (the Department of Mines, Industry Regulation and Safety) 

with additional funding for an extensive advertising campaign to raise public awareness of both 

WorkSafe and of the new health and safety laws.   

Powers of WorkSafe 

 WorkSafe has several roles as a regulatory body, including:  

 inspecting workplaces for hazards 

 handling complaints from the public about workplaces 

 education and guidance 

 investigating accidents which may result in serious injuries or fatalities 

 prosecutions for breaches of the Act or Regulations. 

                                                      
67  Regan Ballantine, transcript of evidence, 5 March 2019, p 7. 

68  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 

69  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 2 asked at hearing held 

16 September 2019, dated 14 October 2019, p 4. 

70  ibid., answer to question on notice 46, p 32. 
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 Much of the regulatory work (in the sense of the carrying out of inspections of workplaces, 

dealing with complaints about workplaces, carrying out investigations into accidents and 

providing the briefs for prosecutions under the Act) is carried out by WorkSafe’s inspectors. As 

WorkSafe regulates a wide range of industries including construction, farming, retail, 

commercial offices, government departments, factories, laboratories and transport companies, 

inspectors require expertise in a range of areas. 

 WorkSafe inspectors are appointed by the Commissioner under Part V of the Act, and may 

exercise the powers, for the purposes of the Act, listed at section 43(1). The powers are: 

(a) at all reasonable times of the day or night, enter, inspect and examine any 

workplace; 

(b) enter any workplace at any other time that the performance of his or her 

functions under this Act requires such entry; 

(c) when entering any workplace, take with him or her such equipment and 

materials as he or she considers appropriate; 

(d) conduct such examination and inquiry as he or she considers necessary to 

ascertain whether there has been compliance with this Act; 

(e) examine any plant, substance or other thing whatsoever at the workplace; 

(ea) provide information to any person for the purpose of facilitating compliance 

with this Act; 

(f) take and remove samples of any substance or thing, without paying for it; 

(g) take possession of any plant or thing for further examination or testing or for 

use as evidence; 

(h) take photographs and measurements, and make sketches and recordings; 

(i) require the production of, examine, and take copies or extracts of, any document; 

(j) require that the workplace, or any part of it, be left undisturbed for as long as is 

specified in the requirement; 

(k) in accordance with subsections (1b) and (1c), interview any person who the 

inspector has reasonable grounds to believe — 

(i) is, or was at any time during the preceding 3 years — 

(I) an employee working at a workplace; or 

(II) an employee occupying residential premises mentioned in section 

23G(2), 

in relation to which the inspector is inquiring; or 

(ii) was at such a workplace or such residential premises at a time that is relevant 

to a matter about which the inspector is inquiring; or 

(iii) may otherwise be able to provide information relevant to a matter about 

which the inspector is inquiring; 

(l) require any person whom the inspector interviews under paragraph (k) to answer 

any questions put to him or her and, if the inspector considers it appropriate, to 

verify any such answer by statutory declaration; 

(m) require any person to state his or her name and address; 
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(n) require the employer or any person who works at a workplace to render such 

assistance to the inspector as the inspector considers necessary for the performance 

of his or her functions under this Act; 

(o) exercise such other powers as may be conferred on him or her by the 

regulations or as may be necessary for the performance of his or her functions 

under this Act. 

 On entering a workplace so as to exercise the powers listed, an inspector must, as soon as 

practicable, take all reasonable steps to notify the employer of his or her presence. The 

employer is then under a duty, as soon as is practicable, to notify any relevant safety and 

health representative (known commonly as HSRs) at the workplace. At the conclusion of the 

visit, the inspector must notify the employer and any HSR or safety and health committee (if 

established) of any action he or she has taken or that he or she requires to be taken.71 

Improvement and prohibition notices 

 Part VI of the Act provides the most commonly used powers of inspectors, to issue 

improvement notices and prohibition notices at worksites. WorkSafe explained the hierarchy 

of actions with regard to such notices: 

 if a safety issue can be dealt with immediately, in sight of the inspector, a verbal warning 

is issued and the matter resolved 

 if fixing the problem will take time, but there is no immediate danger, an improvement 

notice will be issued 

 if there is a danger of imminent and serious injury or harm to the health of a person, a 

prohibition notice is issued to cause the cessation of the activity.72 

 An improvement notice may be issued under section 48 of the Act where the inspector is of 

the opinion that the employer is contravening any provision of the Act and it is likely that the 

contravention will continue or be repeated. It requires an employer to fix the safety issue that 

is outlined on the notice within a certain time, and must be displayed by the employer in a 

prominent place. The employer is expected to complete and return a tear-off slip, located at 

the bottom of the improvement notice, once the identified problem has been rectified. 

WorkSafe provided evidence that: 

We receive that information and we enter that into our system. Where we have not 

received that back by the date on the notice, we generate some letters to follow up 

with people at the workplace and remind them that we have not heard from them 

on this matter. Where we still have not heard from them on the matter, it is given to 

an inspector to revisit and check it.73 

 More recently, WorkSafe has introduced an alternative online notification service. Where the 

requirements of an improvement notice have been complied with, the compliance notification 

may be supplied through WorkSafe’s website.74 The Committee was informed that: 

The new online notification service for compliance with improvement notices is one 

of the initiatives following the Digital DMIRS Strategy and Strategic Intent. Duty 

                                                      
71  Occupational Safety and Health Act 1984, s 45(2)-(3). 

72  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 51. 

73  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 12. 

74  WorkSafe WA, Department of Mines, Industry Regulation and Safety. See: 

http://www.commerce.wa.gov.au/node/8498/. Viewed 22 March 2019. 

http://www.commerce.wa.gov.au/node/8498/
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holders still have the ability to return compliance slips in other ways to WorkSafe, 

such as hard copy or by email. The aim of the option of online notification is to 

improve customer service and reduce administrative tasks, such as saving hard copy 

and electronic copy compliance slips in the document management system and 

entering compliance data in WISE [the WorkSafe Information Systems Environment] 

by hand. 

The system became operational on Monday 26 November 2018. 

In the 3-month period between 1 July 2019 and 30 September 2019, 37 per cent of 

compliance slips received were through the online facility.75 

 A prohibition notice may be issued by an inspector where he or she ‘is of the opinion that an 

activity is occurring or may occur at a workplace which activity involves or will involve a risk of 

imminent and serious injury to, or imminent and serious harm to the health of, any person’.76 

It instructs an employer to cease a given activity immediately. That activity cannot be resumed 

until the inspector is satisfied that the activity which gives rise to the risk, or will give rise to 

the risk, has been ceased. Again, that notice must be prominently displayed by the employer. 

WorkSafe gave evidence that: 

no-one actually signs a prohibition notice. The inspector has to stay there until that 

activity ceases. So there is no requirement for that to be signed off as such. The 

inspector will just stay there until they stop doing it, because it is something that 

must stop.77 

 Whilst it is reassuring that an inspector will remain onsite until a prohibited activity ceases, the 

Committee heard no evidence that a further visit will take place to ensure that the activity 

which caused the issue of the prohibition notice in the first place has not recommenced once 

the inspector is no longer on site. 

 The issuing of an improvement notice or a prohibition notice is challengeable by the 

employer, and both types of notice must contain information about the right to have that 

notice reviewed.78 Section 51 provides that the Commissioner may, on receipt of a referral for 

review of a notice, affirm, modify or cancel it. Pending the outcome of a review applied for, an 

improvement notice is deemed to be suspended; a prohibition notice, however, continues in 

force. Notably, the Commissioner may also cancel either type of notice on his or her own 

initiative.79 A decision of the Commissioner on a referral for review is subject to the right of a 

further review by the Occupational Safety and Health Tribunal (Tribunal) under section 51A. 

 WorkSafe has powers to prosecute anyone for a breach of the Act or Regulations, and 

generally those prosecutions are handled by an in-house legal team. This will be dealt with in 

Chapter 11 of this report. 

Past reviews of WorkSafe 

 WorkSafe has been the subject of two relatively recent reviews and reports, being: 

                                                      
75  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 36 asked at hearing held 

16 September 2019, dated 14 October 2019, p 25. 

76  Occupational Safety and Health Act 1984 s 49(1). 

77  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 12. 

78  Occupational Safety and Health Act 1984 ss 48(2)(e) and 49(3)(e).  

79  ibid., s 51AA. 
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 the Shelby Report80 

 the Capacity Review.81 

The Shelby Report  

 The first of these reviews was completed in 2012 by an external consulting firm, Shelby 

Consulting (Shelby). Shelby was contracted by WorkSafe to review WorkSafe’s business model 

for 2012 and beyond, and make recommendations regarding improvements and future 

direction.  

 The Shelby Report was published on 19 June 2012.82 It noted that WorkSafe had undergone 

fundamental change over time—changing from inspecting factories and shops to inspecting 

workplaces generally in the 1980s, and changing from geographical to industry-based teams 

in the 1990s—and it took a fresh look at WorkSafe’s business model in light of the increasing 

workforce and number of employers in the State. 

 The overall findings of the review were that: 

 WorkSafe did not have a strong purpose of its own and would benefit from developing 

and embracing its own vision and mission 

 annual planning consisted of an amalgamation of individual team plans rather than a top-

down strategic review 

 management and leadership skills were generally underdeveloped at manager and 

director level and needed to be improved 

 some of the sections within WorkSafe had become culturally disparate, resulting in some 

inconsistent processes and practices, particularly between different inspectorate groups 

 communication was patchy within the organisation, and additional communication and 

collaboration mechanisms needed to be put in place to increase the trust and 

understanding between groups and levels of hierarchy 

 the WorkSafe Information Systems Environment (WISE) system was being used in a variety 

of ways; agreement needed to be reached about how best to use it to support business 

needs 

 a reduction in promotional activity generally appeared to be impacting the inspector role 

 strong leadership was required to define a new organisational culture, with consistent 

expectations for behaviour and clear understanding of roles 

 the investigation component should be removed from the inspector role to allow 

expertise to be built and targeted selection to occur. Investigation should form a new 

team positioned in the newly named strategic services directorate 

 a number of regional issues needed to be addressed, including capacity, employment 

conditions, access to training and travel and incorporation of collaborative mechanisms 

 neither the formal organisational key performance indicators (KPIs) nor the current 

informal benchmarks were supporting the monitoring of performance, and they needed 

                                                      
80  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012. 

81  Department of Commerce, Capacity Review of the Investigative Practices of the WorkSafe Division of the Department 

of Commerce, report prepared by J Lee, WorkSafe WA, Department of Commerce, Perth, 13 April 2017. 

82  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012. 
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to be supplemented or replaced by more meaningful KPIs and/or performance indicators 

(PIs).83 

 The WISE system, which is mentioned above in the sixth listed finding, and which will be 

referred to throughout this report, is the computer system through which WorkSafe records 

its interactions with stakeholders. Its primary purpose is to provide WorkSafe with: 

 a searchable electronic record of customer interactions and regulatory enforcement 

activity by person/company name and location (for multi-location operations) 

 divisional operational activity statistics, and 

 corporate enforcement statistics.84 

 The Shelby Report made 93 recommendations to WorkSafe.85 The Committee was told that 84 

of those recommendations have been implemented.86 Those not accepted were 

recommendations 10, 11, 12, 13, 39, 49, 80, 85 and 86. Details of the implementation (or not) 

of the recommendations may be found in full at Appendix 2. 

 A lack of funding was a common reason given by WorkSafe for non-implementation. This is a 

theme which runs throughout this report.  

Capacity Review 

 In October 2016, the then Commissioner initiated an internal Capacity Review (Capacity 

Review), to be undertaken over a six-month period, of ‘investigative practices and related 

matters.’ The five key focus areas that the Capacity Review was to assess and report upon 

were: 

 the case management system 

 the capacity of investigators 

 the reporting and structural arrangements 

 the interaction between the investigation and legal branches 

 the prosecution file format.87 

 The scope of the Capacity Review was narrower than the Shelby Report. The final report, 

published on 13 April 2017, acknowledged that: 

Whilst there has been a significant time lapse since Shelby reported, the 

fundamental principles it identified relevant to the separate skill sets that exist 

between inspection and investigative work remain relevant and subsequently 

inform this Review.88  

                                                      
83  ibid., pp 2-4. 

84  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 52. 

85  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, pp 5-12. 

86  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, pp 56-64 and letter, 29 May 2018, pp 5-57. Note that the first letter 

stated that Recommendations 61, 62 and 88 had not been accepted. In the second letter, however, this had been 

corrected. 

87  Department of Commerce, Capacity Review of the Investigative Practices of the WorkSafe Division of the Department 

of Commerce, report prepared by J Lee, WorkSafe WA, Department of Commerce, Perth, 13 April 2017, p 2. 

88  ibid., p 3. 
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 The Capacity Review report thus supported the Shelby Report’s recommendations to separate 

the functions of inspection work and serious injury and fatality investigation, and to establish 

a dedicated investigations team to perform the latter.89 

 The Capacity Review report made 29 recommendations. Its author stressed from the outset 

that: 

Generally, the findings and recommendations arise out of the processes, policies 

and general practices present in WorkSafe’s investigative environment. The findings 

and recommendations relating to the inspectors’ capacity, training needs and the 

interactions between areas relate to the general standards. The review accepts that 

generalising standards does not necessarily reflect the competency of all individuals 

and has therefore not sought to do so. 

Importantly, WorkSafe has a history of successfully prosecuting offenders of offence 

provisions prescribed under Part III of the Occupational Safety and Health Act 1984. 

Such success does not eventuate by chance or good fortune. This success reflects 

that fundamentally WorkSafe is consistently meeting acceptable investigative and 

prosecution standards. Accordingly, the findings and recommendations of this 

review are measured in the context of WorkSafe seeking to meet best-practice 

standards.90 

 WorkSafe’s response to the 29 recommendations made in the Capacity Review is set out in 

Appendix 3. Each of the recommendations was accepted, and WorkSafe reported by letter of 

13 August 2018 that, as of that date, they were implemented, partially implemented, in the 

process of being implemented or implementation had ‘yet to be actioned’. WorkSafe did 

caution however that: 

The recommendations in the Capacity review of investigative processes only apply 

to the former WorkSafe Division. As the Investigations Directorate now covers a 

number of jurisdictions, the appropriateness of recommendations was reconsidered. 

A broader review of processes within the Investigations Directorate is more 

appropriate in many instances.91  

Culture of WorkSafe 

 The Committee was aware from the Shelby Report that there have been cultural problems at 

WorkSafe in the past. The authors of that report defined organisational culture as follows:  

Culture within an organisation is the unwritten expectations regarding behaviour, 

interaction and attitude of all its employees… If an organisational culture is not 

actively pursued or “enforced” then an unmanaged culture results and this can 

result in an entity which is disruptive, ineffective and sometimes toxic. This can lead 

to high staff turnover, disengaged staff, low staff morale, poor individual behaviour 

towards others and a poor organisational reputation.92 

 The Shelby Report described an inconsistent culture within WorkSafe in 2012. It noted that the 

culture in the inspectorate teams ranged between good, helpful and collaborative to teams 

                                                      
89  ibid. 

90  ibid., p 5. 

91  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, Attachment 1.14. 

92  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, p 51. 
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with a lack of respect, real or perceived bullying, uncooperative behaviour and poor role 

modelling.93  

 Issues with senior management were reported, and there was anecdotal evidence of poor 

leadership behaviours including reports of bullying and inappropriate aggressive behaviours 

between directors and staff.94 Shelby also detected an overt negative attitude towards 

collaboration and sharing of information.95 The report went on: 

In WorkSafe, there are senior leaders who do not fully understand their roles and 

responsibilities and are not currently fully skilled in leadership.96 

 The Shelby Report made five recommendations in relation to WorkSafe’s leadership (being 

recommendations 8, 47, 48, 49 and 50).97 As seen at paragraph 3.63, WorkSafe provided 

evidence that most of the report’s recommendations had been implemented. 

Recommendation 49 was not accepted, as WorkSafe did not see cultural change as an 

ongoing planned project to address leadership approaches. Again, the full responses to these 

recommendations may be found at Appendix 2. The Committee does not agree with 

WorkSafe’s view. The Committee heard evidence that the cultural and leadership issues 

identified in the Shelby Report continue, albeit maybe to a lesser extent. 

 Evidence was taken in private session from several staff currently employed by WorkSafe, and 

the Committee asked them about the internal culture in their own workplaces. Most of the 

witnesses said that they were not aware of any cultural issues. Some explained that they spent 

most of their time doing workplace visits and working from home, and that they could not 

really comment on cultural issues within the organisation. Other employees said there were 

ongoing cultural issues, although not as bad as at the time of the Shelby Report. All 

employees agreed that there were problems in the nature of stress caused by insufficient 

resources and heavy workloads. 

 WorkSafe, in response to earlier reviews, had established an Investigations Directorate 

separate from the Inspection Directorates. The Committee heard mixed views about this 

development. It was evident to the Committee that both directorates were critically under-

resourced and struggling with workloads.  

 There were concerns of burnout amongst staff, particularly within the new investigations 

team, caused in no small part by the ongoing exposure to fatality and serious injury 

investigations. A shortage of inspector-level staff on the ground in the Investigations 

Directorate meant that those officers rarely had an opportunity to carry out less stressful 

duties, such as a proactive workplace inspection. Morale was said to be low because of 

insufficient staff, not only within the Investigations Directorate, but also within inspection 

teams left understaffed by the general lack of resources and secondments to the 

Investigations Directorate and elsewhere. Moreover, organisational psychological support for 

those officers was limited, and officers were not inclined to access it out of concern that it 

would reflect poorly on them. 

 Reported levels of stress, together with the reportedly rare opportunities for inspectors to be 

rotated to ‘lighter duties’, were raised by the Committee with the Director General of the 

Department. He acknowledged the problem, stating: 

                                                      
93  ibid. 

94  ibid., p 40. 

95  ibid. 

96  ibid. 

97  ibid., pp 40, 51-2. 
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it is a serious problem and a serious concern for myself, the deputy director general 

and the commissioner. We have had discussions around this, including with staff, 

about how best to manage that. I think providing that kind of opportunity for 

rotation and movement might be one element of addressing that, but I do not think 

it can be the only element, and we need to think in a more—I will not say seriously, 

because it has always been serious—focused way on how we are going to deal with 

the consequences of the trauma for both inspectors and investigators in dealing 

with some of the terrible cases they need to deal with. I think the answer is going to 

be a range of measures, so just relying on a kind of rotation arrangement I do not 

think will be satisfactory, going forward. We have a range of wellness programs and 

support programs, with one of the commissioner’s initiatives, looking at a more 

targeted program of support for inspectors and investigators in that situation, 

because I think not all of the public servants who work for me have that kind of 

thing, so they need a special program. There might well be other things we can do 

as well.98 

 The need for additional inspectors was a recurring theme in written and oral evidence to the 

Committee. This evidence, except private evidence, was published on the Committee’s 

website, with some hearings telecast. The effects of historic budget cuts on WorkSafe’s 

staffing levels will be outlined in Chapter 9. 

 The Committee did see some cause for optimism on this front, however, during the lifetime of 

this inquiry. As mentioned at paragraph 3.39, on 24 August 2019, the Premier of Western 

Australia announced a $12.9 million boost to the budget of WorkSafe, allowing for the 

appointment of an additional 24 full time staff, including 21 inspectors.99 This is in addition to 

the six new inspectors announced by the Minister in March 2019100, and will bring the total 

number of inspectors to 120, from a total of 93 at the beginning of 2019. It is to be hoped 

that these appointments, whilst still too few in the Committee’s opinion, will go some way to 

ameliorate the stress being felt by inspectors. 

 The Committee also welcomed the commitment shown by the Commissioner to the mental 

health of the WorkSafe staff (mentioned by the Director General at paragraph 3.71). It was 

clear during his evidence in private session before the Committee that this was a major 

concern to him, and that he was taking what steps he could to counter the problem.  

 Some other members of staff who appeared before the Committee in private session 

complained of a ‘boys club’ type of atmosphere in certain parts of the organisation, though it 

was conceded that, across WorkSafe as a whole, matters had improved with more women 

being appointed to senior roles. 

 The Committee did hear of one allegation of bullying (one witness in private session 

mentioned another instance but did not go on to elucidate). WorkSafe management held an 

independent investigation into this, which found the allegation to be unfounded. However, 

this view was not shared by those employees who gave evidence to the Committee and knew 

of the incident. The Committee is not satisfied that the issue has been satisfactorily resolved. 

 What was clear to the Committee from the evidence given in private session by WorkSafe 

employees was that there were inconsistencies between different inspection teams within the 

organisation. Not all appeared to be operating in the same way or communicating the same 

                                                      
98  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, pp 11-12. 

99  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 

100  Hon Bill Johnston MLA, Minister for Industrial Relations, McGowan Government recruits extra WorkSafe inspectors, 

media statement, Department of Premier and Cabinet, 20 March 2019. 
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message. It was clear that the separate inspection teams operated in isolation from one 

another, and that there were individual team cultures rather than an organisational one. The 

Committees heard inconsistencies in evidence from directors, team managers and inspectors 

as to the procedures followed by inspection teams, including inconsistencies from inspectors 

operating within the same team. This, it seems, demonstrated a historic lack of leadership 

from the top down and a lack of communication within, or indeed between, inspection teams.  

 WorkSafe has since brought the Inspection Directorates and the Investigations Directorate 

staff within the same Group in DMIRS. Whether this is successful in addressing these cultural 

issues, and trauma and stress management issues, remains to be seen. The Committee is of 

the view that further measures are necessary to ensure that individual teams within the overall 

group, particularly different inspection teams, operate in a uniform way and communicate the 

same message. 

FINDING 7 

WorkSafe’s Inspection and Investigations Directorates are under-resourced, even with the 

additional 27 inspector positions announced in 2019. 

 

FINDING 8 

Existing systems within WorkSafe (the Department of Mines, Industry Regulation and Safety) do 

not provide adequate and appropriate support for inspectors exposed to heavy workloads and to 

the trauma and stress associated with investigating workplace fatalities and serious injuries. 

 

FINDING 9 

WorkSafe (the Department of Mines, Industry Regulation and Safety) needs to continually work on 

WorkSafe’s organisational culture, to develop greater cohesion between inspection teams, and 

between the Inspection and Investigations Directorates. 

 

FINDING 10 

For safety and health regulation to be successful, WorkSafe needs a greater presence at 

workplaces throughout the State in all industry sectors. 

 

RECOMMENDATION 8 

The Committee recommends that the State Government provides WorkSafe (the Department of 

Mines, Industry Regulation and Safety) with additional positions, over and above the 27 extra staff 

announced in 2019, for both the Iinspection and Investigations Directorates, so that they may be 

able to adequately meet community expectations in fulfilling their statutory duties. 

 

RECOMMENDATION 9 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety ensure that adequate and 

appropriate measures are put in place to minimise the cumulative trauma experienced by 

inspectors, especially those working in the Investigations Directorate, from investigating horrific 

workplace fatalities and serious injuries, including measures to identify and support inspectors 

suffering from stress and trauma.  
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RECOMMENDATION 10 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety ensure that measures are put 

in place to develop greater cohesion between WorkSafe inspection teams, and between the 

Inspection and Investigations Directorates. 

 

RECOMMENDATION 11 

The Committee recommends that the WorkSafe Western Australia Commissioner and the Director 

General of the Department of Mines, Industry Regulation and Safety, no later than three years 

from the date of this report, commission an inquiry to review whether bringing the Inspections 

and the Investigations Directorates within the Safety Regulation Group has addressed issues 

identified, such as the Inspection Directorates being left under resourced due to secondments to 

the Investigations Directorate, management of stress and trauma of inspectors in the 

Investigations Directorate and inspectors in the Inspection Directorates gaining sufficient and 

adequate investigations training, or whether further restructuring is required.  

 

RECOMMENDATION 12 

The Committee recommends that the Minister for Industrial Relations secures additional funding 

for WorkSafe (the Department of Mines, Industry Regulation and Safety) to provide: 

 leadership training and skills development to directors and managers 

 training and skills development in all aspects of the inspections function 

 specialist training and skills development in all aspects of the investigations function. 

 

RECOMMENDATION 13 

The Committee recommends that, should the Work Health and Safety Bill 2019 be enacted, the 

State Government provides WorkSafe (the Department of Mines, Industry Regulation and Safety) 

with additional funding to train all WorkSafe staff, in particular inspectors in the Inspections and 

Investigations Directorates and staff in the Legal Services team, on the new legislative regime, in 

particular the offence provisions and the evidence needed to successfully prosecute the new 

offences. 

Reluctance to release information 

 WorkSafe does not consider that it investigates on behalf of a complainant. While the 

complaint may be a trigger for an investigation, WorkSafe takes the position that it 

investigates complaints as a regulator responsible for ensuring compliance with the Act. At 

the commencement of this inquiry, its website stated: 

WorkSafe investigates for WorkSafe’s purposes and not on behalf of a complainant. 

A WorkSafe inspector will only contact you if they need to clarify any details of your 

concern and will not contact you with the results of their investigation.101 

 The reasons for this approach, heard from WorkSafe management and inspectors alike, was 

due to: 

                                                      
101  WorkSafe WA, Department of Mines, Industry Regulation and Safety, 28 June 2017. See:  

https://www.commerce.wa.gov.au/WorkSafe/how-make-complaint-about-workplace-hazard-or-incident. Viewed 

13 December 2017. 

https://www.commerce.wa.gov.au/worksafe/how-make-complaint-about-workplace-hazard-or-incident
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 inadequate staffing levels 

 statutory limitations providing that information obtained pursuant to the Act may only be 

used ‘for the purposes of the Act’ (section 43(1)) 

 fear of jeopardising future prosecutions 

 legal professional privilege and public interest immunity. 

 The approach adopted, in the Committee’s view, is an unusually strict interpretation of the 

provision at section 43(1). It does not take into account the fact that those inspectors, formally 

appointed as public officers under an instrument in writing, may carry out their duties for the 

purposes of the Act, but they do so on behalf of the people of Western Australia. Many 

statutes contain this provision. However, the departments that administer them have not 

taken such a strict interpretation as WorkSafe. 

 The Code of Ethics that applies to all public sector bodies and employees in Western Australia 

includes the following principle: 

Relationships with others 

We treat people with respect, courtesy and sensitivity and recognise their interests, 

rights, safety and welfare.102 

 A number of witnesses complained about a culture of non-disclosure within WorkSafe that, 

they believed, was taken to an unnecessary extreme. The Office of the State Coroner 

(Coroner’s Office), together with a number of unions, told the Committee that WorkSafe was 

unwilling to share information that may assist with their own particular functions or duties, 

claiming legal professional privilege or public interest immunity, or based on a fear of 

prejudicing investigations or prosecutions. A number of other statutory regulators made 

similar complaints (see Chapter 12).   

 The statement that was on WorkSafe’s website has become a textbook response by WorkSafe, 

but there must be scope for some greater empathy and understanding, particularly when 

dealing with grieving relatives. The Committee was concerned about the processes 

surrounding responses to queries from families and their advocates in relation to the 

investigation of incidents in which their relatives were concerned. The template style of 

response to such queries is, to the Committee, an appalling way to treat relatives already 

highly stressed by events, and more compassion needs to be shown. 

 A particular example of concern to the Committee was WorkSafe’s standard practice, related 

to the Committee by management and inspectors who appeared in private under summons, 

that anyone seeking information, however basic, about an incident under investigation should 

be advised to make a freedom of information (FOI) request. This, in the view of the 

Committee, is a particularly heartless response to grieving relatives, given that: 

 making such an application involves an unnecessary degree of cost and stress at a 

sensitive time 

 those WorkSafe officers must be aware that such an application is highly likely to be 

fruitless, given the statutory exemptions from the provision that exist in Schedule 1 to the 

Freedom of Information Act 1992 (the FOI Act).  

 The Committee heard that unions were also advised to make FOI requests when enquiring 

about the outcome of investigations or any actions to be taken by employers following safety 

and health complaints made by or on behalf of their members. It should not be the case that, 

                                                      
102  Public Sector Commission, Commissioner’s Instruction No.7, Code of Ethics, 3 July 2012, p 2. 
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in seeking to follow-up workplace incidents or hazards, union representatives are told to make 

an FOI request. 

 Before setting out the evidence of the Coroner’s office and unions about their lack of 

communications with WorkSafe, the Committee will explore what concerned the Committee 

the most in this regard, which was WorkSafe’s communications and other dealings with 

families of victims of industrial deaths requesting information regarding the incident in 

question and progress reports on investigations. 

Dealings with bereaved families 

 The Committee heard disturbing evidence about how grieving families are kept in the dark 

and left waiting for the up to three years it can take for WorkSafe to complete its 

investigations and, where appropriate, commence prosecutions. During this time grieving 

families are provided with very little to no information. 

 One witness, who chose to give evidence to the Committee under conditions of anonymity, 

spoke of his frustrations in dealing with WorkSafe with regard to the death of his close 

relative. The first contact received was on the day of the deceased relative’s funeral, a rather 

heartless exchange involving what amounted to a tick-box operation. Only one further 

conversation took place in the following 12 months, at the instigation of the witness. 

 At the conclusion of WorkSafe’s investigation, and more than two years after the tragic 

incident, the family was sent a template letter. It simply said in very few words that the 

evidence had been reviewed, that no-one seemed to have committed an offence and that the 

State Coroner would be advised. 

 Unforgivably, the letter misspelt the name of the deceased. 

 That witness was able to illustrate the shortcomings in WorkSafe’s attitude in dealing with 

grieving relatives, as two other regulators had been involved in investigating the fatal incident, 

allowing for comparisons to be made. Those regulators made contact with and visited the 

family. Those investigations were completed in a timely manner and the results published, 

allowing the family to understand exactly what had happened and providing lessons to be 

learned to avoid a repeat, an issue which troubles many grieving relatives.   

 The Committee is of the view that sending a template letter to a grieving family is illustrative 

of a cultural issue within WorkSafe that requires remedy. In all cases involving a workplace 

fatality, a good deal more empathy and compassion needs to be exhibited. Families need to 

feel that their relative’s death is being treated seriously and at the highest levels, and the 

Commissioner should be personally involved.  

 Ms Ballantine also described to the Committee her dealings with WorkSafe, in particular the 

lack of communication initiated by WorkSafe. She recalled that it was two to three months 

after her son’s death before anyone made contact with her, at which point she met with 

Chris Kirwin, Director Industrial and Regional.  

 She said: 

He gave me a bit of a run-down of what to expect with regards to timing, and I 

never heard boo from him again in 18 months. So I picked up the email and 

contacted WorkSafe again to say, “Hey, what’ the go?” and I was advised that the 

department had merged and the case had been handed over to another director 

within the newly formed department. Then I started to engage with Joseph Lee at 

WorkSafe, who was managing the case. 

My dealings with WorkSafe to date, and because of the interactions I have had with 

other family members and people who have gone through this experience, I have 
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understood that in order for a reasonable result or communication to come about, 

you effectively need to breathe down the back of their necks. So I think if you do 

not have that capacity it would be a really difficult process for people because they 

are not forthcoming in giving information whatsoever.103 

 Ms Ballantine did indicate that communications had improved since the initial dealings, but 

were still largely instigated by her: 

In 18 months once, and with then recent interactions I am happy with the 

interactions that I am having with WorkSafe, but that is nothing short of my own 

volition and breathing down the back of their necks and being super-active in the 

pressure that I am applying, yes.104 

 The Committee notes that Ms Ballantine has been a strong advocate for change, speaking 

publicly about her frustrations with WorkSafe’s processes. It should not be necessary for 

grieving families to go public to achieve a satisfactory interface with WorkSafe. 

 The Committee heard how the lack of information and length of time taken to complete 

investigations has compounded their grief and prolonged the grieving process. For example, 

Ms Cunico told the Committee: 

We live in fear every single day that nobody will be held accountable for our loved 

one’s death.105  

 It could be said that WorkSafe actively discourages communication from grieving families. In 

contrast, the website of the State Coroner, whilst warning that a Coronial Inquiry may be a 

protracted process, states: 

You are encouraged to contact the Coroner's Investigator (if known) or the Duty 

Coronial Counsellor to establish the current status of the inquiry.106 

 It goes on: 

If the investigation is likely to be protracted and family members need information 

about the death for legal or insurance purposes they should contact staff at the 

Coroners Court to seek assistance.107 

 Communication with WorkSafe is usually instigated by the family and any progress updates 

they manage to obtain are bereft of any detail. Throughout this up to three-year process, they 

are left waiting for answers to their questions about why their loved one did not return home.  

 The Committee wishes to highlight the value that families place on communication with the 

regulator following a fatality. With workplace fatalities, grieving family members grappling 

with the shock of the unexpected loss of a loved one want answers. Understanding what 

happened is a critical part of processing the heartbreaking news and commencing the 

grieving process in order to come to terms with the sudden unexpected loss of a father, son, 

brother, mother, daughter or sister. 

 They are also entitled to be treated with respect, courtesy and sensitivity. 

                                                      
103  Regan Ballantine, transcript of evidence, 5 March 2019, p 3. 

104  ibid. 

105  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

106  Coroner’s Court of Western Australia, 11 December 2017. See: 

https://coronerscourt.wa.gov.au/C/coroners_process.aspx. Viewed 4 June 2020. 

107  ibid. 

https://coronerscourt.wa.gov.au/C/coroners_process.aspx
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Release of information to bereaved families 

 Debra and Ashlea Cunico were the wife and daughter of Robert Cunico, who died at work on 

20 April 2018. 

 On the issue of WorkSafe’s willingness to release information to the families of deceased 

workers, Ms Cunico told the Committee: 

There needs to be greater transparency when it comes to dealing with families and 

investigations. Whilst I recognise that early on in an investigation the evidence may 

point towards a certain fault or failure and very quickly that can change with further 

investigation, it is important to note that families live in the dark.108 

 Ms Ballantine was also of the view that: 

There needs to be greater transparency and disclosure of information from 

WorkSafe when seeking information pertaining to a complaint or an 

investigation.109 

 The Committee heard evidence that WorkSafe staff have clearly been instructed to say very 

little in response to anyone requesting information about ongoing fatality investigations for 

fear of jeopardising possible future prosecution, however plainly factual and non-judgemental 

the information might be. Ms Cunico went on: 

Surely, there is a way to reach a happy medium when it comes to informing families 

of the investigation progress whilst also maintaining a level of confidentiality.110 

 The Committee accepts that in some circumstances WorkSafe may be restricted in the 

responses it can provide, particularly where legal proceedings are in contemplation. It does 

not consider, however that this restrictive approach should pervade the manner in which all 

inquiries are dealt, or restrict all information being provided to bereaved families.  

 The Committee agrees with Ms Cunico—there must be a way to reach a happy medium 

whereby grieving families can be supplied with information (at the instigation of WorkSafe 

rather than as a result of endless pursuit) whilst maintaining the integrity of the information so 

as to avoid prejudicing any future prosecution.   

                                                      
108  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

109  Regan Ballantine, transcript of evidence, 5 March 2019, p 1. 

110  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

Robert Cunico 

Mr Cunico died whilst working for Civmec Construction and Engineering Pty Ltd at the 

Woodman Point Wastewater Treatment Plant on 20 April 2018. He was 

decommissioning some pipes with his colleagues and found that a component they 

had been supplied was the wrong size. With poor weather approaching, it was decided 

to complete the assignment without waiting for a component of the correct size. 

Whilst checking the pipe for leaks, Mr Cunico was struck when it broke free, having 

been filled with compressed air, and he died as a consequence. 

WorkSafe’s investigation continues. 
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FOI applications 

 As reported at paragraph 3.85, families and other complainants are told by WorkSafe staff that 

they must submit an FOI application when seeking information. 

 Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe, confirmed 

that, if a matter is under investigation, then the complainant will be advised that an FOI 

request should be made in line with the provisions of the FOI Act.111 Those inspectors of 

WorkSafe who were interviewed by the Committee in private session concurred that they had 

been instructed to advise callers to make an FOI request in respect of any ongoing 

investigations. 

 The Committee heard conflicting evidence as to whether that advice was routinely proffered 

by team managers, as averred by Ms North, or by inspectors. There appears to be a difference 

in procedure as between teams, with some calls being directed to team managers only and 

some being dealt with by the relevant inspector. However, regardless of whether the advice is 

proffered by inspectors or managers, the fact remains that families and other complainants 

will be told to make an FOI application if information is requested.   

 Guidance on making such an application is set out on WorkSafe’s website. The application 

must: 

 be in writing 

 give enough information to enable the requested documents to be identified 

 give an address in Australia to which notices under this act can be sent 

 give any other information or details required under the regulations 

 be lodged at an office of the agency with any application fee payable under the 

regulations.112  

 WorkSafe provided the Committee with information regarding the number of FOI requests 

received per year: 

Figure 4. Number of FOI applications: 2008-09 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 2.] 

                                                      
111  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 17. 

112  Department of Mines, Industry Regulations and Safety, , 23 October 2018. See: 

http://www.commerce.wa.gov.au/corporate/making-freedom-information-application. Viewed 22 March 2019. 

http://www.commerce.wa.gov.au/corporate/making-freedom-information-application
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 It is notable that, disregarding the dip in 2017-18, the number of FOI applications made had 

risen significantly from the previously stable figures up to 2012-13. 

 Ms Ballantine made an FOI application in September 2018 in respect of information held 

about the circumstances of her son’s death. In fact, in her case, she was not advised by 

WorkSafe to make the application but did so of her own accord.113 The response was 

illustrative of the futility of making such an application regarding an ongoing investigation, 

and provides an interesting case study.114  

 The scope of Ms Ballantine’s request for information was as follows: 

 The request was unsuccessful, on the ground essentially that the investigation was ongoing. 

The seven page Notice of Decision sent to Ms Ballantine on 26 October 2018 contained the 

following finding: 

                                                      
113  Regan Ballantine, transcript of evidence, 5 March 2019, p 4. 

114  Tabled Paper 1, tabled by Regan Ballantine, during hearing held 5 March 2019. 

FOI requests during an investigation 

A case study 

Ms Ballantine requested: 

Documents and correspondence relating to the fatal accident involving Wesley 

Ballantine at the H & M fitout at the Perth GPO building in Forrest Place, the head 

contractor Valmont, the subcontractor Industrial Services Limited, and all other 

contractors at this building site, before and after the incident, including but not 

limited to; improvement notices, prohibition notices, internal notices and 

correspondence, fines, email correspondence, WorkSafe complaints, photographs of 

the site and historical investigations pertaining to Valmont, Industrial Services 

Limited, Elcord Pty Ltd and all other contractors in relation to any project, worksite 

in Western Australia within the past 5 years. 
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Findings 

The concerned WorkSafe officers involved with the investigation of this incident and 

the legal counsel were consulted to determine which information if released could 

reasonably be expected to prejudice the investigation and impact legal professional 

privilege, should the matter be considered for prosecution. All the information 

contained on the departments EDRMS [electronic document and records 

management system] and WISE database pertaining to this incident is exempt from 

disclosure in accordance with Schedule I - Exempt matter to the FOI Act as detailed 

below: 

Schedule I - Exempt matter 

5. Clause 5(I)(b) states - 

5. Law enforcement, public safety and property security, matter prejudicial etc. 

to. 

Exemptions 

(1) Matter is exempt matter if it’s disclosure could reasonably be expected to —  

(b) prejudice an investigation of any contravention or possible 

contravention of the law in a particular case, whether or not any prosecution 

or disciplinary proceedings have resulted; 

Limit on exemption 

(4) Matter is not exempt matter under subclause (1) or (2) if - 

(a) it consists merely of one or more of the following - 

(i) information revealing that the scope of a law enforcement 

investigation has exceeded the limits imposed by the law; or 

(ii) a general outline of the structure of a programme adopted by an 

agency for dealing with any contravention or possible contravention 

of the law; or 

(iii) a report on the degree of success achieved in any programme 

adopted by an agency for dealing with any contravention or 

possible contravention of the law; 

and 

(b) its disclosure would, on balance, be in the public interest. 

This incident is under investigation by WorkSafe in accordance with the 

requirements of administration of the Occupational Safety and Health Act 1984 (the 

OSH Act) and the Occupational Safety and Health Regulations (1996) and falls within 

the definition and intent of clause 5(1)(b) of the FOI Act. Therefore the matter 

contained in the investigation file and other associated documents could reasonably 

be expected to have the effect set out in clause 5(1)(b). 
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 The letter concluded: 

 Disappointed but undeterred, Ms Ballantine approached a Member of the Legislative Council, 

Hon Alison Xamon MLC, for assistance. On 7 November 2018, Question on Notice 1757 was 

asked by the Honourable Member in the following terms: 

 
I refer to work undertaken at the Perth GPO Building in Forrest Place, and specifically to 

work on the H&M shop site, for the period 1 January 2012 to 31 December 2017, and I 

ask: 

(a) did WorkSafe visit this site; 

(b) if yes, on what dates; 

(c) did WorkSafe issue any improvement notices; 

(d) if yes, for each improvement notice please advise: 

(i) the date the notice was issued; 

(ii) the subject of the improvement notice; and 

(iii) please table a copy of the notice; 

(e) did WorkSafe issue any prohibition notices; 

(f) if yes, for each prohibition notice please advise: 

(i) the date the notice was issued; 

(ii) the subject of the prohibition notice; and 

(iii) please table a copy of the notice; 

(g) did WorkSafe issue any fines; and 

(h) if yes, for each fine issued please advise: 

(i) the date the fine was issued; 

(ii) the fine amount; and 

(iii) the reason the fine was issued? 

Decision 

Under the FOI Act, I am obliged to form my own views and provide you with a Notice of 

Decision. In this instance, for the reasons stated above, I have decided to refuse access to 

the requested documents. 
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 The Parliamentary question was answered on 4 December 2018 as follows115: 

* Response (f)(iii) refers to a prohibition notice issued on 5 January 2017 to Valmont (WA) 

Pty Ltd in regard to the glass atrium through which Ms Ballantine’s son had fallen earlier that 

                                                      
115  Answer to question on notice 1757 asked in the Legislative Council by Hon Alison Xamon MLC and answered by 

Hon Bill Johnston MLA, Minister for Industrial Relations, Parliamentary Debates (Hansard), 4 December 2019. 

(a) Yes. 

(b) The WorkSafe Information System Environment (WISE) classifies investigations into 

the various ‘activity’ types such as Inspections/visits; Meetings; Phone calls; 

Correspondence; Support; and Research. WISE does not make a distinction between a 

visit and inspection. The following table provides the dates of activities at the H&M shop 

site (Forrest Place in Perth). 

Table: WorkSafe activity in relation to the H&M worksite from 01/01/2012 to 

31/12/2017 

Based on information from the WISE system WorkSafe activities in relation to this site 

occurred on the following dates which on some dates involved multiple activities. 

Investigation activity date 

14/12/2016 

5/1/2017 

6/1/2017 

13/1/2017 

20/1/2017 

21/1/2017 

24/1/2017 

2/2/2017 

16/2/2017 

8/5/2017 

Source: WorkSafe Information System Environment, report extracted on 18 November 

2018 

(c)  No. 

(d) Not applicable. 

(e) Yes. 

(f) (i) 05/01/2017 

(ii) Access to glass atrium 

(iii) See tabled paper no.* 

(g) No. 
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day. A copy of the notice was tabled in the Legislative Council on 4 December 2019.116 It 

may be found at Appendix 4 to this report. 

 Ms Ballantine told the Committee: 

So I have a letter here saying “We may need more time”, and then a refusal around 

privacy and whatever other reasons are listed there, yet Alison Xamon has 

requested the exact same information and within two weeks that information has 

been reported on. Not only that, it is on the public record.117 

 She went on: 

So whilst I have been refused it on the grounds of it being not appropriate and 

private and on the grounds it is under an investigation, as the mother of a deceased 

person requesting not unreasonable information—really basic information—it has 

been refused, but then it is available on public record through the Hansard. So if 

that does not highlight to you the fact that WorkSafe are not forthcoming in how 

they actually disclose information to relevant parties, I really do not know that it 

could be clearer than that.118 

 The Committee agrees with Ms Ballantine. WorkSafe appears to be using the FOI schedule of 

exemptions as a shield to hide behind, just as it uses the privilege and immunity tags, in order 

to avoid releasing any information, however basic that information may be. 

 The private witness mentioned at paragraph 3.89 also told the Committee of the experience of 

having to make an FOI application in order to seek any information, at a cost of over $300, 

describing it as ‘pretty embarrassing’. It should be noted that this request was made after the 

conclusion of the investigation, not during it, as was the case with Ms Ballantine’s application. 

 The witness received from WorkSafe a standard schedule of the 50 or so documents held that 

related to the fatal incident, with the notification ‘Access refused’ or ‘Edited access’ alongside 

each. Just two publicly available documents had ‘Full access’ alongside. 

 The witness chose to seek access to just one of the listed documents, which was supplied with 

names and personal details redacted. That internal document explained why no prosecution 

recommendation had been made.  

 The Committee is at a loss to understand why the information that was eventually received by 

the witness could not have been shared with the witness’s family upon a simple request, 

without the need to engage the FOI process.  

 Ms Ballantine’s case in particular shows that making an FOI application during the protracted 

course of an inquiry is unproductive and futile. WorkSafe has adopted a blanket policy 

whereby all information relating to an incident must be withheld. Whilst the Committee 

accepts that Ms Ballantine’s original FOI request was broadly based (as is often the case where 

an applicant does not know what documentation exists, and thus needs to cast his or her net 

widely), there was clearly information, the release of which was harmless to the ongoing 

investigation or future prosecution, that could and should have been provided, redacted for 

the personal information of third parties if necessary. 

 Whilst the Committee acknowledges that certain information included within Ms Ballantine’s 

request may have been exempt matter under the FOI Act, the investigation activity dates and 

the prohibition notice (which is required to be displayed in a prominent place in the 

workplace and is thus clearly a public document) could not be considered to be exempt 

                                                      
116  Tabled Paper 2294, Legislative Council, 4 December 2018. 

117  Regan Ballantine, transcript of evidence, 5 March 2019, p 4. 

118  ibid. 
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material under the FOI Act and should have been provided to Ms Ballantine without fuss, just 

as it was supplied to Hon Alison Xamon MLC. 

 The Committee notes that, whilst this information was denied to Ms Ballantine on the basis 

that its release may jeopardise an ongoing investigation of future prosecution, these concerns 

did not appear to be an issue when the information was supplied to the Honourable Member.  

 The Committee is of the view that it is unconscionable to inform bereaved families to lodge 

an FOI application at a time when they are grieving. To do so in the full knowledge that the 

application is unlikely to yield the requested information is deplorable. 

 WorkSafe’s dealings with FOI requests was raised by the Committee with the Commissioner 

when he appeared to give evidence on 16 September 2019. When asked whether he thought 

requests could be dealt with more effectively and sensitively, he said: 

There is a serious question there... I spent some time talking with the FOI 

commissioner and FOI officers to understand the processes that have been put in 

place and, I suppose, in reading some of the reports, some of the criticisms about 

the way in which information has been handled by the department historically. 

From my perspective, I think freedom of information is particularly important. Of 

course, equally, we cannot be interfering with or unduly prejudicing the cases, as 

you point out. One of the parts of the conversations that I have had with the FOI 

office is to make the requesters for information aware that there is data that is 

available while a pending investigation is being carried out. Some of that data is 

possibly not what the requesters are after. The requesters are after the details about 

incidents and accidents that tell them about what went wrong—that is the 

substantial material that the requesters are after. Nonetheless, there is information 

that can be made available prior to the completion of an investigation and 

commencement of a prosecution, so I have had conversations with FOI officers 

about making that clear. It would require a requester to make multiple applications, 

but, nonetheless, the information can be made available.119 

 Mr Kavanagh said further: 

In my conversations with the FOI officers, I believe they provide reasonable 

instructions to the requesters about the process, and they work diligently to gather 

the information that the requesters are after. It is just a fact that where 

investigations are being conducted, some of that information cannot be made 

available. I have spoken to a number of families about this point and I think the 

matter can be substantially dealt with through improvements in the time frames for 

investigations. That would obviously enable information to be made available more 

readily or speedily. To get back to your initial question, I think that would be the 

substantial improvement in being able to provide the information that requesters 

are after, if we can make improvements on investigation time lines.120 

 The Committee is of the view that, whilst improvements to investigation timelines are 

necessary (and indeed they would be forced upon WorkSafe should clause 232 of the Work 

Health and Safety Bill 2019 become law, reducing the limitation period for commencing 

prosecutions from three years to two), those improvements are not of themselves sufficient to 

address the needs of bereaved families. WorkSafe should provide bereaved families, at 

relevant stages of an investigation, with information about: 

 the nature of the incident 

                                                      
119  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 16. 
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 lines of inquiry 

 changes to those lines of inquiry, and the reasons for those changes 

 updates on investigations 

 investigation timelines 

 investigation findings or preliminary findings 

 decisions on whether prosecutions will proceed. 

 WorkSafe’s refusal to provide information to bereaved families for fear of jeopardising an 

investigation or prosecution has been taken to the extreme, and goes well beyond what is 

needed to protect future prosecutions. It is insensitive to the need of bereaved families for 

information. On the matter of FOI applications, the Committee is firmly of the view that, in 

answering an FOI request, all public agencies should operate from a presumption of 

transparency. This is reflected in section 3(2)(a) of the FOI Act itself, which creates a ‘general 

right of access to State and local government documents’, and section 3(3) which states that 

nothing in the FOI Act is intended to prevent or discourage the publication of information or 

access to documents (including documents which include exempt matter), if that can be 

properly done or is permitted or required by law to be done.  

 Section 4 of the FOI Act states: 

Agencies are to give effect to this Act in a way that — 

(a) assists the public to obtain access to documents; and 

(b) allows access to documents to be obtained promptly and at the lowest 

reasonable cost. 

 The clear intent of the FOI Act does not require the formal lodging of an FOI application if 

that information can be reasonably and lawfully provided outside of the FOI process. The 

statutory basis for the FOI regime is reflected in the DMIRS FOI Procedure. The principles for 

the administration of the FOI Act include, at page 3, giving effect to the FOI Act in a way that 

‘assists the public to obtain access to documents’.121 

 This does not appear to be applied by WorkSafe. The Committee maintains that bereaved 

families should not be required to make FOI applications. WorkSafe should keep bereaved 

families informed of the investigations into the fatality. Information should only be withheld if 

an assessment, independent of those investigating the fatality, has been made that the 

release of the information would be highly likely to prejudice a future prosecution by 

WorkSafe. The release of this information should be reviewed in the event that a decision is 

made not to prosecute, enabling the information to be released to the family without the 

need to resort to the FOI process. 

 The Committee is of the view that WorkSafe’s policy of non-disclosure for fear of jeopardising 

possible future prosecutions has little regard for the emotional needs of bereaved families, 

who need to know why their loved ones didn’t return home, and far exceeds what is necessary 

or reasonable. 

 The Committee is also of the view that WorkSafe should seek the advice of WA Police and 

other investigative agencies on the information that they provide to bereaved families, with a 

view to providing those families with as much information as is possible. This information 

should be provided at face to face meetings, with enough time allocated to enable the 
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families to ask questions. As has been recommended at Recommendation 4 of this report, the 

Committee is of the view that the Commissioner should be in attendance at these meetings, 

so as to ensure that no information is unreasonably withheld.    

Support for bereaved families  

 A recurrent theme in the evidence of family members of people who had died in a workplace 

incident was the lack of emotional support services or financial assistance provided to them 

after the tragic event. This is in addition to the difficulties faced in navigating complex formal 

processes that follow a death at the same time as grieving. 

 Sharon Westerman, who lost her son Lee Anthony Buzzard in Paraburdoo on 19 July 2016, 

told the Committee in her submission: 

There is very little support for families during the long investigation process and 

potential legal proceedings. Families suffer additional emotional distress as a result 

of the reduced income and uncertainty of the future. There is no ongoing 

counselling support for families who are suffering severe emotional distress. There 

is no fund provided to support families who are in need of assistance. We believe 

that there is a vital need for this type of support.122 

 Ms Cunico, in giving evidence to the inquiry, tabled a document entitled ‘When your partner 

or relative dies in a work-related accident.’123 This is a 41-page booklet containing much useful 

advice to partners and relatives as to what to expect from the police, the Coroner’s Office and 

WorkSafe and/or EnergySafety, finding and dealing with funeral directors, as well as advice on 

coping with what has happened and how to obtain counselling, support and legal advice. It 

contains the addresses and contact numbers for relevant government agencies. 

 Ms Cunico told the Committee that this document had been emailed to her brother, but had 

only recently been discovered following a mention of it by a WorkSafe caseworker.124 

Ms Cunico’s mother, Debra, added: 

There needs to be a hard copy given to the families. I did bring that up with our 

case manager but they said because they do not see us for the first couple of weeks 

to allow us grieving time, they email it out. Most people do have access to an email, 

but the fact is you are grieving; you do not always go through every part of that 

email. If it is a hard copy, you can get a loved one to read it and say, “Is there 

anything relevant that I need to be knowing in these first few days?”125  

 Mrs Cunico added: 

Basically, we were finding our own way through the system. This would have guided 

us.126 

 The Committee notes the potential value of this document to grieving relatives, but is of the 

view that this should be given to those relatives by hand, in a face-to-face meeting. 

 In evidence to the Committee, Margot Hoyte, Work Health and Safety Consultant with the 

Maritime Union of Australia (MUA), said (whilst describing the aftermath of Jarrod Hampton’s 

death): 

                                                      
122  Submission 43 from Sharon Westerman, 5 March 2019, p 2. 

123  Tabled Paper 2, tabled by Ashlea Cunico, during hearing held 5 March 2019. 

124  Ashlea Cunico, transcript of evidence, 5 March 2019, p 5. 

125  Debra Cunico, transcript of evidence, 5 March 2019, p 5. 

126  ibid. 



60 Chapter 3    WorkSafe WA 

Other jurisdictions, Victoria for example … many years ago appointed liaison 

people. It is their job to liaise with family members of a worker who has died or 

been severely injured and the organisation or the entity—how do you deal with this 

agency? Properly trained, resourced, professionally appropriate personnel.127 

 This was an issue also taken up by the Education and Employment References Committee of 

the Senate of the Parliament of Australia (Senate Committee), during its 2018 inquiry into: 

The framework surrounding the prevention, investigation and prosecution of 

industrial deaths in Australia, with particular reference to: 

(a) the effectiveness and extent of the harmonisation of workplace safety 

legislation between the states, territories and Commonwealth; 

(b) jurisdictional issues surrounding workplace investigations which cross state 

and territory boundaries; 

(c) issues relating to reporting, monitoring and chains of responsibility between 

states, territories and the Commonwealth; 

(d) safety implications relating to the increased use of temporary and labour 

hire workers; 

(e) the role of employers and unions in creating a safe-work culture; 

(f) the effectiveness of penalties in situations where an employer has been 

convicted of an offence relating to a serious accident or death; and 

(g) any other related matters.128 

 The Senate Committee reported: 

Numerous families informed the committee that they were dissatisfied with the 

engagement they had with the relevant WHS regulator during the investigation and 

prosecution process. They advised they felt excluded, isolated and without a voice, 

which in turn led them to feel extremely frustrated and distressed. They indicated 

that they felt they were not classed as key stakeholders in the processes and had to 

push to get information every step of the way.129 

 Clearly, this is not just an issue that affects Western Australians. The Senate Committee made 

recommendations which, it hoped, would go some way to alleviating the distress suffered by 

bereaved families: 

Recommendation 23 

The committee recommends that Safe Work Australia engage with WHS regulators 

and emergency services providers in each jurisdiction to develop clear guidelines 

for the notification of families of an industrial death, with a focus on timeliness and 

the manner in which the notification is made. 

                                                      
127  Margot Hoyte, Work Health and Safety Consultant, Maritime Union of Australia, transcript of evidence, 
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128  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 
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Recommendation 24 

The committee recommends that Safe Work Australia collaborate with WHS 

regulators in each jurisdiction to review, improve and formalise their practices to 

make the investigation processes as transparent as possible to impacted families, 

including by providing written guidance on the formal stages of the investigation, 

regular updates on the progress of an investigation, the reasons for decisions and 

the future direction of the investigation. 

Recommendation 25 

The committee recommends that Safe Work Australia collaborate with the 

governments and WHS regulators in each jurisdiction to provide for dedicated 

liaison officers to supply information to families about the process of investigations, 

prosecutions and other formal processes following an industrial death. 

Recommendation 26 

The committee recommends that Safe Work Australia look to establish a forum for 

families to submit and publish impact statements in order to give them a voice and 

outlet for their experiences in the processes that follow an industrial death. 

Recommendation 27 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to establish advisory committees designed to give advice and 

make recommendations to the relevant minister about the information and support 

needs of persons who have been affected directly or indirectly by a workplace 

incident that involves a death, serious injury or serious illness. 

Recommendation 28 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to identify and formalise family outreach mechanisms to ensure 

that all impacted families receive information about the formal processes that 

follow an industrial death and the associated support that is available to them. 

Recommendation 29 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to create and maintain a centralised web portal which links to all 

relevant resources that impacted families may need in the aftermath of an industrial 

death. 

Recommendation 30 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to fund a support group or service that is experienced in 

working with people bereaved by a fatal workplace incident to support impacted 

families through all formal processes following an industrial death. 

Recommendation 31 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to make funding available for impacted families to access a 

range of mental health and counselling support options, including in rural and 

regional areas. 
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Recommendation 32 

The committee recommends that Safe Work Australia collaborate with the WHS 

regulator in each jurisdiction to develop an initiative (similar to the Coronial Legal 

Assistance Service in operation in Queensland) to provide for pro bono legal 

assistance to families during coronial inquests. 

Recommendation 33 

The committee recommends that Safe Work Australia work with the WHS regulator 

in each jurisdiction to ensure that all staff with access to impacted families have 

adequate training in working with grieving family members.130 

 The Australian Government tabled its response to the Senate Committee report on 20 

December 2018.131 With respect to these recommendations, it said: 

 Recommendations 23 to 29: ‘The Government strongly supports these recommendations’. It 

went on ‘The Government will drive improvements in the support for families bereaved by a 

workplace death by proposing that SWA establish a best practice model for centralised, timely 

and high quality family liaison, and transparent services provided by trained and sensitive 

professionals. To this end, the Government will write to the WHS Ministers as a priority 

seeking their agreement to SWA leading the consideration, and where appropriate, the 

implementation of these recommendations’. 

 Recommendations 30 to 32: ‘The Government notes these recommendations.’ It said 

‘Funding of services is a matter for each jurisdiction and each jurisdiction would need to 

review its existing support services. The Government will write to the WHS Ministers to 

seek their agreement to prioritise work to give effect to these recommendations. 

 Recommendation 33: ‘The Government supports this recommendation.’ It referred back 

to its response regarding recommendations 23 to 29 above.132 

 Mr Kavanagh was asked about these matters when he appeared before the Committee on 

16 September 2019. He said: 

The recommendations of Safe Work Australia are being dealt with. From my 

perspective, I see the benefit of having some type of family support group, so I have 

taken steps to try to establish a family support group. We are exploring a couple of 

options, one of which includes the commissioner chairing a group with some 

clinical support from either an expert consultant or perhaps some internal people 

for the purposes of trying to provide timely information to people who find 

themselves involved in serious work-based trauma. I think that is a really important 

group to establish for Western Australia. I am happy to talk with other states about 

their experiences with it, and I expect that, whichever model we land on, there 

might need to be some improvements. But I am a strong supporter of having a 

family support network. I have met with the families since coming to the position 

and saw that as an important aspect for us to establish.133 
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 Mr Kavanagh went on: 

I have been talking about it for a couple of months now, and we are exploring a 

couple of different options, including being able to use subcontractors to provide 

what is commonly referred to as staff EAP [employee assistance program] advice, 

looking at something similar to be offered to family support groups. So there are a 

range of things to consider in that option, and with that level of service. But from 

my perspective, as I mentioned, it is an important function for myself and I think for 

WorkSafe, but, more importantly, for families. There is definitely a willingness for 

some Western Australian families to participate in and contribute to that.134 

 The Committee is of the view that each of the recommendations numbered 23 to 33 of the 

Senate Committee should be supported by the Government of Western Australia, save that 

each should be acted upon by DMIRS without waiting for Safe Work Australia to act. 

 It would appear that Recommendation 25 of the Senate Committee (provision of liaison 

officers) is being addressed.  

 In this regard, the Committee is pleased to note from the minutes of the COSH meeting held 

on 1 April 2020 that the Commissioner, following his statements to the Committee at 

paragraphs 3.154 and 3.155), has instituted a number of consultations with a range of 

government and non-governmental bodies, including agencies in Victoria and Queensland, 

with a view to establishing a family support group. He has also discussed the options for such 

a group at a meeting with bereaved families.135   

 From a financial assistance viewpoint, the Senate Committee also recommended: 

Recommendation 34 

The committee recommends that Safe Work Australia collaborate with each 

jurisdiction to review the adequacy of workers' compensation legislation with 

regard to all work related deaths.136 

 The Federal Government response to this recommendation was that it supported it in 

principle. It noted that ‘The decision for SWA [Safe Work Australia] to review the adequacy of 

workers compensation legislation would be subject to SWA voting arrangements and the 

requisite support of SWA Members and the WHS Ministers.’137 

 However, whilst that might or might not bring increased financial compensation for the loss of 

a family member, it would apply some time after the death. Ms Westerman suggested a 

potential way forward for providing a measure of assistance at an earlier stage: 

We advocate that a fund of $1million is established by the State Government from 

mining royalties and/or other sources to support a family affected by a workplace 

death regardless of who is at fault. The funds available through the workers’ 

compensation process may not be adequate to support a family when the main 
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income earner is suddenly gone. This should be automatic to ensure all possible 

support is given to families.138 

 Ms Ballantine offered an alternative: 

I think that with the new penalties that are in place, the amendment on penalties, it 

would be really, really good … for some of the proceeds of that fine to actually be 

redirected to families and not just go back into state revenue. 

… 

The cascade of trauma is devastating beyond losing a person; your whole life is 

completely affected beyond just normal grieving and loss. So some ability to rebuild 

your life with some financial security or support to certainly help fund medical 

expenses or psychological support I think is reasonable.139 

 On the issue of financial assistance for grieving families, the Committee asks the Minister for 

Industrial Relations to look into the options for establishing a fund, based on the suggestions 

of Ms Westerman or Ms Ballantine or otherwise, for the purpose of providing urgent 

assistance to those families without waiting for the outcomes of court proceedings or coronial 

inquests.   

FINDING 11 

WorkSafe’s procedures and processes for communicating with bereaved families is overly 

bureaucratic and risk-averse. It lacks transparency, it fails to take into account the emotional needs 

of bereaved families and fails to properly and reasonably consider the true likelihood that the 

release of information to a bereaved family will prejudice the investigation or any future 

prosecution.  

 

RECOMMENDATION 14 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, immediately 

reviews WorkSafe’s and the Department’s processes and procedures for communicating with 

bereaved families, with a view to providing timely information regarding the incident, the 

investigation and the prosecution. 

 

RECOMMENDATION 15 

The Committee recommends that, during and after all WorkSafe investigations and prosecutions 

into workplace fatalities, the WorkSafe Western Australia Commissioner retains personal 

responsibility for all communication with bereaved families. The Committee further recommends 

that the Commissioner keeps bereaved families fully and regularly informed. Only information 

independently assessed as posing a real likelihood of jeopardising any future prosecution if 

released should be withheld from bereaved families. 

 

FINDING 12 

WorkSafe informs bereaved families of workers who have lost their lives in a workplace incident, 

who are seeking information about the incident and the investigation, to lodge an access 

application under the Freedom of Information Act 1994. 
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RECOMMENDATION 16 

The Committee recommends that WorkSafe immediately ceases its practice of informing bereaved 

families of workers who have lost their lives in a workplace incident to lodge an access application 

under the Freedom of Information Act 1994 to obtain information about the incident and the 

investigation. 

 

RECOMMENDATION 17 

The Committee recommends that, if a bereaved family member of a worker who has lost his or her 

life in a workplace incident lodges an access application under the Freedom of Information Act 

1994, the officer of WorkSafe (the Department of Mines, Industry Regulation and Safety) 

responsible for processing freedom of information applications should inform the WorkSafe 

Western Australia Commissioner of the application, and the Commissioner should speak with the 

family member to ascertain what information is being sought and, if appropriate, provide the 

information outside of the freedom of information process. If the release of the information is 

likely to jeopardise any future prosecution, the Commissioner should explain this, and that 

proceeding with the application at this time is unlikely to be successful. Further, if the 

Commissioner considers it appropriate, that there may be a greater likelihood of accessing the 

information at the conclusion of the prosecution (and any appeal). 

 

RECOMMENDATION 18 

The Committee recommends that, generally, where a freedom of information application is made 

by a bereaved family member, a more positive approach be adopted by the WorkSafe 

(Department of Mines, Industry Regulation and Safety) staff responsible for dealing with such 

requests, in line with the spirit of the legislation and the guidance of the Office of the Information 

Commissioner. 

 The Committee notes that, during the second reading debate in the Legislative Assembly on 

the Work Health and Safety Bill 2019, the Minister for Industrial Relations, Hon Bill Johnston 

MLA (having regard to the Committee’s lines of inquiry) spoke of recent developments that 

had occurred within WorkSafe. He said: 

One of the changes we have made is to introduce a family liaison officer at 

WorkSafe so that when there is a workplace death, families deal with just one 

person in the agency, which I think is a much better position.140  

 The Committee welcomes the Minister’s announcement. 

FINDING 13 

The decision to appoint a family liaison officer to liaise with bereaved families is a positive 

development in improving WorkSafe’s communication practices. 

 

RECOMMENDATION 19 

The Committee recommends that the family liaison officer appointed by WorkSafe reports directly 

to the WorkSafe Western Australia Commissioner. 
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RECOMMENDATION 20 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, develops clear 

guidelines for the notification of a workplace death, with a focus on timeliness and the manner in 

which the notification is made. 

 

RECOMMENDATION 21 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, looks to 

establish a forum for families and colleague workers to submit and publish impact statements and 

talk about their experiences in the processes that follow a workplace death. 

 

RECOMMENDATION 22 

The Committee recommends that the WorkSafe Western Australia Commissioner establishes an 

advisory committee to advise him or her of the information and support needs of persons who 

have been impacted by a workplace incident that involves a death or serious injury. 

 

RECOMMENDATION 23 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, identifies and 

formalises family outreach mechanisms to ensure that all impacted families receive information 

about the formal processes that follow a workplace death and the associated support that is 

available to them. 

 

RECOMMENDATION 24 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, creates and 

maintains a centralised web portal which links to all relevant resources that impacted families and 

work colleagues may need in the aftermath of a workplace death or serious injury. 

 

RECOMMENDATION 25 

The Committee recommends that the State Government funds a support group or service that is 

experienced in working with people bereaved by a fatal workplace incident, to support impacted 

families through all formal processes following a workplace death. 

  

RECOMMENDATION 26 

The Committee recommends that the State Government provides funding to WorkSafe (the 

Department of Mines, Industry Regulation and Safety) to ensure that all staff who have access to 

bereaved families are given appropriate training in working with grieving family members. 
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RECOMMENDATION 27 

The Committee recommends that the Minister for Industrial Relations inquires into the options for 

establishing a fund for the purposes of providing urgent financial assistance to families of workers 

who have died in a workplace incident, without them needing to await the outcome of court or 

coronial proceedings.  

Communication with the Coroner’s Office 

 In evidence to the Committee, the State Coroner, Rosalinda Fogliani, explained that she would 

like to be able to use information obtained by WorkSafe, as set out in inspectors’ reports in 

particular, in order to reduce duplication of effort by reducing the number of interviews with 

witnesses, causing them unnecessary added stress, and to speed-up the coronial process. 

WorkSafe has informed the State Coroner that it is unable to comply with requests for access 

to this information on the grounds of legal professional privilege and public interest 

immunity.141 

 Ms Fogliani told the Committee that, without the benefit of the expert information provided in 

an inspector’s report, it is possible that her office would need to engage its own expert to 

provide the advice. Whilst she understood that the WorkSafe investigation was primarily 

aimed at securing a safe workplace, ‘that information could be very useful to the Coroner.’142 

 WorkSafe informed the Committee that, though inspectors’ reports had been made available 

to the Coroner in the past, the focus of those reports had in recent years moved towards 

assisting the legal team to assess the prospects of a prosecution and consequently, the 

documents attracted legal professional privilege.143 

 The Committee is concerned that the issues concerning the release of information by 

WorkSafe to the Coroner have not been resolved to date, resulting in additional costs being 

incurred by the State if the Coroner needs to engage experts to provide advice, not to 

mention the administrative resources expended in negotiating these matters on a case-by-

case basis. These matters can and must be resolved in the interests of justice and for ensuring 

that the Coroner has access to the information required including, if necessary, by legislative 

amendment. 

3.170 The Committee has heard about the trauma and frustration that is suffered by families around 

the investigation of the death at work of a family member, much of which arises from the 

length of time taken to complete investigations and report publicly on what has occurred. This 

frustration arises from the families own need to understand what occurred and their concern 

that others do not lose their lives in circumstance that could be avoided. Delays in WorkSafe 

investigations have been, and will be, discussed later in this report. These long timescales are 

exacerbated, however, by prosecution timescales, if any, and subsequently Coronial Inquiry 

timescales. A Coronial Inquiry may not commence until WorkSafe investigations and 

prosecutions (if any) are completed. 

  

                                                      
141  Submission 19 from the State Coroner of Western Australia, 28 July 2017, pp 3-4. 

142  Rosalinda Fogliani, State Coroner of Western Australia, Coroner’s Court of Western Australia, transcript of evidence, 

9 October 2017, p 5. 

143  Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 27 asked at hearing held 2 October 2017, dated 25 October 

2017, pp 15-16. 



68 Chapter 3    WorkSafe WA 

3.171 WorkSafe told the Committee: 

Except in very rare instances, a WorkSafe investigation, prosecution, education 

campaign or industry project is completed before the State Coroner initiates the 

processes available to her under the Coroner’s Act 1996.144  

3.172 Indeed, Ms Fogliani told the Committee that she will wait for the outcome of any prosecution 

before finalising her own inquiry into a death.145 This means that sometimes she needs to wait 

up to three years for the outcome of the WorkSafe investigation, followed by even more time 

for the outcome of any prosecution.  

3.173 WorkSafe told the Committee that it keeps the Coroner informed of the progress of 

investigations, in particular of any decision to prosecute or not. WorkSafe does provide some 

documentation regarding its investigations into fatalities to the Coroner, on request, at the 

conclusion of its processes.  

3.174 At that stage, WorkSafe notifies the Coroner either that a prosecution is not to proceed or 

that it has actually been completed (including any appeal and the expiry of the possible 

appeals process, and it formally invites the Coroner to request access to evidence using 

Form 8, as prescribed by regulation 14 of the Coroners Regulations 1997.146 That form 

authorises Coroner’s investigators under section 33(3) of the Coroners Act 1996 to enter a 

place, take a copy of specified documents and remove anything reasonably believed to be 

relevant. The Coroner is required, through the Form 8, to ask for specific documents and 

WorkSafe will decide whether they may be released.  

3.175 Ms Fogliani told the Committee that the Form 8 process is resource intensive, overly 

bureaucratic and takes time. She explained that access to information from WorkSafe would 

assist in: 

 reducing duplication of work 

 reducing the number of interviews required for traumatised witnesses 

 increasing the contemporaneity of evidence obtained 

 delivering timely outcomes for coronial inquests. 

3.176 There are limitations on what might be provided. Gary Cooper, Principal Registrar of the 

Coroner’s Court of Western Australia, said that he would not describe WorkSafe as being 

uncooperative in this regard, rather that it is cooperative within the bounds of legal 

impediments.147 The Coroner agreed with this analysis: 

Now, with WorkSafe saying, “Look we’ve got legal impediments in providing it to 

you”, I do not see that as a lack of cooperation, I simply see that as they have 

formed a view on legal advice. I undertook some research into it as well but the 

outcome for the coroner is that we cannot have it. I can see that some people say, 

“Well, it looks like you’re not getting the cooperation”, but from that perspective I 

think there is that legal issue. In relation to the day-to-day functions of the office 
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and obtaining material from WorkSafe, we have agreed on, I suppose, some 

protocols that involve notification of certain matters to me at certain critical stages 

of the WorkSafe investigation, and that works well.148 

3.177 In terms of those legal issues, the Coroner told the Committee that she and her staff had 

problems with accessing particular information from WorkSafe. She said that her office would 

like to be able to receive: 

 section 43 records of compelled interviews 

 WorkSafe inspectors’ reports. 

3.178 WorkSafe has informed her that it is unable to comply with any request for such 

documentation on the grounds of legal professional privilege and public interest immunity.149 

3.179 In her submission to the inquiry, the Coroner made three submissions/recommendations: 

Submission 1 

It is submitted that the administrative and investigative processes of WorkSafe be reviewed to 

determine whether: 

1. WorkSafe inspectors and Coroner’s investigators can conduct a joint investigation 

into workplace fatalities that avoids unnecessary duplication of inquiries and 

investigation 

and/or 

2. WorkSafe can and / or should provide a Coroner with a copy of an inspector’s report 

either voluntarily or in response to the exercise of the Coroner’s power to enter a 

place, inspect a document and take a copy of a document pursuant to section 33 of 

the Coroners Act 1996. 

Submission 2 

It is submitted that consideration be given to amending the Occupational Safety and Health 

Act 1984 to expressly allow WorkSafe to share compelled records of interview and / or 

voluntary witness statements and / or other evidence gathered during the course of the 

investigation with the Coroner. 

Submission 3 

It is submitted that consideration be given to a process that allows for a Coroner’s investigator 

to attend and participate, as interviewer, in a compelled interview being conducted by a 

WorkSafe inspector for the express purpose of a Coroner’s investigation.150 

Records of interviews 

3.180 Amongst the powers available to WorkSafe inspectors under section 43 is the power to 

interview a wide range of people, including anyone who may be able to provide information 

relevant to a matter about which the inspector is inquiring. An inspector is also empowered to 

require any person whom he or she interviews to answer any question put to him or her and, 

if the inspector considers it appropriate, to verify any such answer by statutory declaration.151 

In the latter instance, this is known as a compelled interview, rather than a voluntary one. 
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3.181 The Coroner told the Committee that she has requested access to compelled records of 

interview, but has been informed that WorkSafe cannot provide them. Mr Cooper elaborated 

on the issues of communication with WorkSafe. He told the Committee: 

What happens sometimes—not on every occasion, but sometimes—afterwards, 

when one agency or the other, predominantly it is WorkSafe, has taken statements 

and then the police ask for copies of those statements, there is reluctance on behalf 

of WorkSafe to provide those statements. It is not usually at an operational 

investigator level; it is when we go up a level when it gets to the lawyers. They cast a 

legal eye over it, which is their call, clearly, but sometimes it can frustrate the police 

investigation because perhaps WorkSafe investigators have information that would 

be very useful in a coronial sense for the coroner and also the police so that they 

can understand how and why the death has occurred.  

The other issue, too, is that we sometimes get cases where a workplace accident 

occurs that does not immediately result in a death. So the WorkSafe investigators 

will attend and it could be a week or two later that the poor person dies, then the 

police attend, by which time the investigation of the scene has taken place, 

statements have been obtained, all this kind of thing. Then again, when the police 

ask for the copies of those statements WorkSafe will turn around and say, “I’m sorry 

we can’t provide those.” Therefore, the police then have to embark and pursue their 

own inquiries and take statements of witnesses on a second occasion, which is 

duplicity.152  

3.182 In the circumstances described above, where a death occurred some time after a workplace 

incident, if WorkSafe has taken possession of any plant or thing for further examination or 

testing, or for use as evidence, and/or any documents for use as evidence, it may be difficult, 

if not impossible, for the Coroner’s investigators to access this critical evidence. This may 

significantly compromise the Coroner in the performance of her functions. 

3.183 When the Committee asked WorkSafe to explain why it could not provide the records of 

interview to the Coroner, it was told that section 43 of the Act and the principles in 

Johns v Australian Securities Commission prevent them from doing so.153  

3.184 Section 43 of the Act sets out the functions of an inspector. In particular, it states that an 

inspector may carry out those functions ‘for the purposes of the Act’. 

3.185 The High Court in Johns v Australian Securities Commission considered the release of 

information obtained by ASIC under compulsion, authorised by statute and having regard to 

ASIC’s statutory confidentiality obligation. The High Court held that: 

When the power to require disclosure of information is conferred for a particular 

purpose, the extent of the dissemination or use of the information disclosed must 

itself be limited by the purpose for which the power was conferred.154 

3.186 Mr Justice Brennan continued: 

Additionally, a statute which confers a power to obtain information for a purpose 

defines, expressly or impliedly, the purpose for which the information when 

obtained can be used or disclosed, and the statute also imposes on the person who 
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obtains information, in exercise of the power, a duty not to disclose the information 

obtained except for that purpose.155  

3.187 The Committee notes that the purposes of the Act are, amongst other things, to protect 

persons at work against hazards, and to reduce, eliminate and control the hazards to which 

persons are exposed at work. When investigating a workplace fatality, the role of the 

inspector is to establish if the death occurred as a result of contraventions of the Act, and to 

gather the evidence for prosecution. The Coroner, when investigating a death, is required 

where possible to determine, amongst other things, how the death occurred and the cause of 

death. Also, the Coroner may comment on any matter connected with the death, including 

public health or safety. Clearly, the purposes of WorkSafe and the Coroner are closely aligned, 

and require examination of generally the same evidence and information.  

3.188 With regard to legal professional privilege, Mr Egan, the State Solicitor, explained to the 

Committee what this meant in practice: 

WorkSafe is limited in what information it can be compelled to provide to other 

entities, including the Coroner, whether via prosecution disclosure, discovery, 

subpoena or other court or statutory order. Those limits primarily arise as a result of 

one of both legal professional privilege and public interest immunity. 

The application of legal professional privilege does not depend on the state which 

an investigation or prosecution has reached. The application of public interest 

immunity, however, may vary on those bases. 

Discretely, WorkSafe is limited in what information it can voluntarily provide other 

entities, including the Coroner. The effect of those limits does not depend on the 

stage which an investigation or prosecution has reached. Those limits primarily arise 

because certain material, having been procured by WorkSafe under specific 

statutory power and for a particular statutory function, cannot, in the absence of 

legislative authority, be volunteered for any other purpose. Specific amendment of 

the OSH Act would be needed to address those limits.156 

Inspectors’ reports 

3.189 At the end of an investigation, an inspector will generally write a report which is sent to the 

WorkSafe legal team. WorkSafe told the Committee that the report is privileged because it is 

created by an inspector for the purpose of obtaining legal advice from a WorkSafe lawyer. 

Ms North told the Committee:  

If something has been provided for legal professional privilege, we do not want to 

relinquish that privilege because then you have relinquished it. If it is going to cause 

problems with the prosecution, that would be the main reason that we would not 

release the document.157 

3.190 In her submission to the inquiry, the Coroner wrote: 

The current practice of WorkSafe is that it will not produce to a coroner, or a 

coroner’s investigator, a copy of any inspector’s report either voluntarily or in 

response to the exercise of a coroner’s power to authorise a coroner’s investigator 

to enter a place, inspect a document and take a copy of a document pursuant to 
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section 33 of the Coroners Act 1996 (WA). I understand WorkSafe previously 

provided copies of the inspectors’ reports to the coroner, but ceased to do so on 

the basis of a review of this practice.158 

3.191 Ms Fogliani submits that she and her staff should be given the inspector’s report because, as 

already mentioned, it will assist any coronial inquiry. As she explained: 

When there is a workplace fatality, there is a lot of information that the WorkSafe 

inspector can understand about occupational health and safety—the machinations 

of, essentially, workplace duties. There may be expertise in relation to how 

machinery operates and expertise in, say, construction—a range of things. All of 

those things have the potential to be very relevant to the question of how the 

person died. It would not necessarily answer the ultimate question, but it can be a 

subset of what could be very important information for the coroner to understand 

how particular machinery has operated or failed to operate. Without the benefit of 

that information, it may be that we would need to engage our own independent 

expert to provide that. It could well be information that we could conveniently and 

helpfully source from the inspector that has undertaken the inquiry. That is an 

example at a general level. Whilst it is true that the WorkSafe investigation is, of 

course, aimed at understanding it from the viewpoint of a safe work environment, 

that information could be very helpful to the coroner.159 

3.192 The Coroner told the Committee that the information would not need to be made public, but 

it would give the Coroner a greater understanding of what happened in the workplace. 

3.193 During the course of this inquiry, WorkSafe has consistently claimed that legal professional 

privilege and public interest immunity prevents it from providing inspectors’ reports to the 

Coroner, or indeed anyone else. The Coroner told the Committee that this was not always the 

case in the past. She said: 

Before I took up my appointment—I am not sure how long before—the inspectors’ 

reports were provided to the coroner. My understanding is that under that 

paradigm, it appears to me, that there was a higher level of cooperation. By saying 

that I am not saying that there is no cooperation now. There are different legal 

principles and different ways of interpreting the legislation that are applying now, a 

result of which is that we do not get that additional information.160 

3.194 The Committee asked the Coroner whether she or her staff have requested the documents 

referred to above, being records of interviews or inspectors’ reports, under that statutory 

power in section 33 of the Coroners Act 1996. Counsel Assisting the Coroner at the hearing on 

9 October 2017, Toby Bishop, told the Committee that they do issue notices requesting copies 

of documents from WorkSafe, but that WorkSafe always refuses to provide the 

documentation, even after a prosecution has been finalised or a decision not to prosecute has 

been made.161 

3.195 The Committee is concerned that, whilst the Coroners Act 1996 provides a means by which the 

Coroner may obtain necessary documents for an investigation, she and her staff are being 

refused access to such information by WorkSafe. The Committee is also concerned that this 

tension remains unresolved, and is potentially hindering the Coroner in the performance of 

her statutory functions. 
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3.196 During the hearing with WorkSafe on 2 October 2017, the Committee asked whether 

inspectors’ reports were made available to the Coroner in the past and if so, when and why 

this practice stopped and whether that cessation was based on legal advice. If legal advice 

was relied on in making that decision, the Committee asked to see a copy.162 WorkSafe asked 

that the question be taken on notice. 

3.197 On 25 October 2017, WorkSafe provided answers to the questions on notice asked during 

that hearing. Regarding inspectors’ reports being made available to the Coroner in the past, 

WorkSafe said: 

Over the last decade or more, WorkSafe inspectors have written a range of different 

documents at the conclusion of investigations, and some or all of the content has 

been provided to the Office of the State Coroner at various times. The earlier 

documents were not focussed upon meeting the elements of a prosecution brief for 

the purposes of obtaining legal advice. 

The focus of the documents has moved towards assisting lawyers to assess the 

prospects of a successful prosecution and consequently, the documents started to 

attract legal professional privilege. 

Most recently, the WorkSafe Commissioner met with the State Coroner shortly after 

her appointment. The nature of the memorandum to the lawyer requesting legal 

advice and setting out the evidence likely to support a prosecution was explained to 

the State Coroner, together with why this resulted in a document attracting 

privilege. The Coroner accepted this.163  

3.198 This advice was expanded upon on 28 June 2018, when Mr Munns wrote: 

In 2013, as part of the ongoing process of improving WorkSafe’s investigations, 

significant changes were made to the investigation documentation. Subsequently, a 

template for a brief of evidence to legal was developed by principal inspectors in 

consultation with lawyers.  

In 2013, the process for the review of case management files also changed. If during 

the case management process, the relevant Director agrees that no legal advice is 

required, a report or memorandum is prepared. In this situation, no advice is 

requested from a lawyer. Such a fatal incident report or memorandum does not 

attract legal professional privilege and is released to the State Coroner on request. 

When a brief to legal is prepared and a review of the file by a lawyer is requested, 

the brief of evidence to legal attracts legal professional privilege because of the 

reason it was created and the particular content. In this situation, the brief of 

evidence to legal cannot be released to the State Coroner on request. 

… 

As a result of changes to the fatal incident investigation processes in combination 

with legal advice provided to WorkSafe by the State Solicitor’s Office, the decision 

                                                      
162  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 37. 

163  Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 27 asked at hearing held 2 October 2017, dated 25 October 

2017, pp 15-16. 



74 Chapter 3    WorkSafe WA 

was made not to release a brief of evidence to legal to the State Coroner in 

December 2013.164 

3.199 The letter of 25 October 2017 failed to answer the question whether legal advice was relied 

upon in making the decision to cease supplying the Coroner with reports. On 9 November 

2017, the Committee wrote again to WorkSafe asking for that question to be answered and 

that the legal advice be provided to the Committee. 

3.200 At the hearing that occurred on 2 October 2017, the Committee also requested documents 

and files relating to 12 fatal incidents and project sites. Some of those documents were 

provided under cover of a letter from Mr McCulloch on 20 October 2017. He sought time to 

discuss the status of others with the Minister for Industrial Relations, Hon Bill Johnston MLA. 

3.201 The Committee subsequently received a letter from the Minister dated 2 November 2017. In 

it, he stated: 

Today I have directed A/Deputy Director General not to provide certain documents 

to the Committee. The Government respects and recognises the power of 

Parliament and its Committees to call for documents and information. In this 

instance, it is my view that it would be highly prejudicial to the public interest to 

provide the requested documents to the Committee. 

3.202 A letter to the Committee of the same date from Mr McCulloch confirmed the Minister’s 

direction. 

3.203 In the meantime, the Committee also corresponded with the Minister on the matter of 

WorkSafe’s claims of privilege in relation to the legal advice and access to various workplace 

fatality files including investigation reports. He wrote on 27 November 2017: 

It remains that the Government and Parliament hold different opinions on the 

status of legal professional privilege when applied to documents sought by 

Parliament through its committees.165 

3.204 On 29 November 2017, Lex McCulloch, then WorkSafe Commissioner, wrote to the Committee 

advising that he was consulting with the Minister about the Committee’s request for legal 

advice, and about the release of various investigation documents requested by the 

Committee.166 On 14 December 2017, he wrote again advising that the Minister was 

consulting with the Attorney General.167  

3.205 Following this, the Committee received no response to the question from WorkSafe until 11 

April 2018. On that date, the following was provided: 

I understand that part of the answer you are requesting from me … involves legal 

advice. However, that legal advice is subject to legal professional privilege, which is 

held by the Honourable Attorney General. I am therefore not able to provide the 

advice to the Committee.168 

                                                      
164  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 28 June 2018.  

165  Hon Bill Johnston MLA, Minister for Industrial Relations, letter, 29 November 2017. 

166  Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 29 November 2017. 

167  Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 14 December 2017. 

168  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 11 April 2018, p 1. 



  

Chapter 3    WorkSafe WA 75 

3.206 The Legislative Council does not accept that legal professional privilege and public interest 

immunity overrides parliamentary privilege and, as such, WorkSafe should have provided all 

requested information to the Committee regardless of legal professional privilege or public 

interest immunity. However, the Committee is aware that the State Solicitor’s Office (SSO) has 

a different view, and that WorkSafe was receiving that advice from the SSO. The Committee 

understands that, across executive government generally, legal professional privilege and the 

decision upon how to deal with documents to which legal professional privilege attaches is a 

matter under the control of the Attorney General as First Law Officer.169  

3.207 On 19 June 2018, the Committee therefore wrote to the Attorney General, Hon John Quigley 

MLA, seeking access to legal advice obtained with regard to the ceasing of the provision of 

reports to the Coroner, and the interaction between WorkSafe’s stated position and section 

33 of the Coroners Act 1996. The Committee offered agreement to conditions regarding the 

supply of that legal advice, such as viewing it in a specific place, not taking copies of the 

documents and/or agreeing to keep the advice private. 

3.208 The Attorney General responded on 16 July 2018 as follows: 

I have considered the request. I do not consider that WorkSafe has inappropriately 

maintained legal professional privilege over the relevant advice, and I am not 

minded to waive privilege at this point in time.170 

3.209 The refusal to provide the legal advice and to allow access to the requested documents on the 

basis of legal professional privilege deleteriously impacted the Committee’s inquiry. 

3.210 Regardless of whether inspectors’ reports are named ‘investigation reports’ or ‘legal briefs’, it 

is the view of the Committee that the purpose for the creation of the report has always been 

and remains the establishment of contraventions of the Act or regulations, and if established, 

the prosecution of the contraventions. The fundamental purpose of the report remains the 

same. The Committee was refused access to those reports, and thereby prevented from 

ascertaining for itself what if any differences exist between the two documents and for other 

purposes of assessment as part of the inquiry. 

3.211 While accepting legal professional privilege does not depend on the stage at which an 

investigation or prosecution has reached, the Committee is of the view that the public interest 

is best served by government departments and agencies sharing information concerning a 

workplace fatality, especially when OSH prosecutions (and any appeals or appeal periods) 

have concluded. Any protections considered necessary, for example the Coroner not 

publishing or releasing investigation reports, could be addressed through appropriate 

statutory provisions. 

3.212 The Committee notes that, whilst WorkSafe claims legal professional privilege and its 

statutory limitations as the reasons for not releasing information and investigation reports to 

the Coroner (and this Committee), WorkSafe has told the Committee that upon receipt of a 

Form 8 at the conclusion of the prosecution (and any appeal), it will release to the Coroner 

certain information (but not the full investigation report or compelled witness statements). 

Clearly, this suggests that legal professional privilege or statutory limitations are not the 

reasons for WorkSafe’s refusal to release the information to the Coroner before a prosecution, 

as these would apply regardless of the stage of the proceedings. Further, if the information 
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provided to the Coroner at the conclusion of the prosecution (and any appeal) forms part of 

the investigation report, this may constitute a waiver of legal professional privilege.    

3.213 The correspondence in this regard from the Minister and the Attorney General may be found 

at Appendix 5 to this report. 

Other jurisdictions 

3.214 The Committee wrote to other Coroner’s Courts in Australia in order to determine whether 

the safety and health regulators from those other jurisdictions provide all investigation 

documents to the Coroner. 

3.215 The Office of the New South Wales State Coroner replied on 2 January 2018. It stated that 

SafeWork NSW provide the Coroner upon request a copy of their full investigation, with no 

limitations placed on that access.171 

3.216 The State Coroner of Queensland, Mr Terry Ryan, responded to the Committee’s questions 

and told the Committee the following: 

 Workplace Health and Safety Queensland (WHSQ) works with the Queensland Police to 

investigate deaths in the workplace and WHSQ reports are routinely provided to the 

Coroner to assist with coronial investigations 

 there are no limitations on the information that the Coroner is able to access from 

WHSQ.172 

3.217 The Victorian Coroners Court provided the following information to the Committee: 

 the Coroners Court is provided with WorkSafe Victoria’s brief of evidence after WorkSafe 

Victoria has completed an investigation 

 WorkSafe Victoria does not share its legal advice relevant to those matters where a 

prosecution was not commenced under health and safety legislation. The Coroners Court 

respects WorkSafe Victoria’s claim of privilege. 

3.218 The South Australian Coroner’s Court replied to the Committee on 3 September 2018. It also 

confirmed that SafeWork SA shares its investigation reports with the Coroner. It does not 

release any document subject to legal professional privilege. 

3.219 There are clearly different interpretations between State regulators as to what might or might 

not be subject to legal professional privilege or public interest immunity. This may be due to 

the OSH statutory provisions of other States being carefully drafted so as to ensure that the 

regulator is not restricted in any way from providing information to the Coroner. It would 

appear also that, in other Australian jurisdictions, the public interest immunity test favours the 

Coroner’s access to investigation reports. 

3.220 Nevertheless, it should not be beyond the relevant parties to arrange for a report to be 

prepared by WorkSafe inspectors that: 

 does not constitute a communication the dominant purpose of which is seeking advice 

from WorkSafe’s lawyers 

 that is intended to be used in relation to pending or contemplated legal proceedings 

that could be shared with the Coroner for the purposes of the coronial investigation, as occurs 

interstate.  
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3.221 That, however, would not get around the perceived legal obstacles as described in paragraph 

3.182. The Committee recognises that such a legislative amendment would need to be drafted 

with care. Strict limits would be required on access, and conditions on that access, so as to 

avoid frustrating the enforcement functions of WorkSafe by jeopardising any potential 

criminal proceedings. 

3.222 The Committee asked the State Solicitor, Mr Egan, whether it would be possible to legislate 

for the sharing of information between WorkSafe and the Coroner, that would overcome the 

obstacles identified by WorkSafe. He told the Committee: 

Yes. And an example which is presently under consideration, or the subject of some 

discussion, is in relation to the Auditor General Act, for instance. The Auditor 

General has, in a number of recent reports, made reference to the fact that the 

Auditor General’s legislation does not pierce legal professional privilege, so is 

seeking an amendment to the legislation that would allow the Auditor General to 

have access to legal advice provided by the State Solicitor’s Office’s to government. 

In those circumstances, if there is any amendment, then it would be also attendant 

with an amendment that the provision of such advice would not constitute a waiver 

of the privilege and that the privilege would be retained. The difficulty arises in 

circumstances, particularly in that case, whereby the Auditor General might seek to 

rely upon the contents or copy the contents of particular advice in an Auditor 

General’s report. Care would need to be taken in those circumstances that that did 

not occur. But certainly, there is a legislative possibility for that to occur.173 

 Of this mooted legislative amendment, the Auditor General has written: 

I am confident this matter has support across Government and the Parliament to 

finally progress to a real and sensible resolution.174 

 In September 2019, the Commissioner was asked about his attitude to information sharing 

with the Coroner’s office. Had any protocols been reached in this regard? He said: 

Not to date. I mentioned I have not had a meeting with respect to WAPOL and I 

have a pending meeting with the coroner, but I have not closed those out with a 

formal agreement.175 

 The Committee is of the view that, in the absence of WorkSafe and the Coroner reaching a 

satisfactory resolution of the matter, the Minister for Industrial Relations and the Attorney 

General should resolve the matter by agreeing to legislative amendments to provide the 

Coroner with timely access to WorkSafe’s investigation reports, with whatever safeguards are 

deemed necessary, and by introducing a Bill into Parliament to give effect to this. 

 As acknowledged by the State Solicitor, this could be remedied by specific legislative 

amendment with necessary safeguards. Further, such legislative authority could provide that 

the provision of this information to the Coroner does not constitute a waiver of legal 

professional privilege or public interest immunity. 

Joint interviews 

3.227 The Coroner also told the Committee that she considers, additionally or in the alternative, that 

a Coroner’s investigator should be allowed to attend and participate as an interviewer in a 

compelled interview being conducted by a WorkSafe inspector. She told the Committee:  
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Having the ability to sit in on and listen to that process and understand it is going 

to generate information for the coroner that is of a better quality than may be able 

to be produced by a coroner’s investigator, so that is one aspect of it. The other 

aspect of it is that it can avoid duplication of effort, meaning that if a person is 

subjected to a compelled interview and the coroner’s investigator then questions 

the person again, there are number of things that arise. One of them may be, for 

example, just that duplication of effort and more people questioning. The other 

may be that some workplace deaths are particularly traumatic and it means the 

person needs to be questioned twice and needs to go over all of that a second time 

and that can be less than ideal on occasion.176 

3.228 WorkSafe was asked for its view on the possibility of conducting joint investigations. It 

responded: 

WorkSafe is committed to working collaboratively with the State Coroner insofar as 

the respective legislation allows, however, neither the Coroners Act 1996 nor the 

OSH Act allows for the conduct of joint investigations. 

Currently evidence obtained through joint investigations cannot be used for a 

prosecution of a charge under the OSH Act. 

WorkSafe also understands the State Coroner may be limited as to the evidence 

and information she is able to share with WorkSafe. In some instances WorkSafe 

has had limited access to evidence held by the State Coroner due to the operation 

of the Coroners Act 1996.177 

3.229 When asked about the possibility of a member of the Coroner’s staff being present during 

compelled interviews, WorkSafe responded: 

WorkSafe sees significant problems with Coroner’s Investigators being present at, 

and participating in, compelled interviews because the resulting evidence may not 

be able to be used to prove the prosecution of an OSH Act charge. 

This means WorkSafe’s ability to enforce the OSH Act may be compromised. In 

addition, evidence cannot be used by the Coroner either as the evidence obtained 

by inspectors under the powers of section 43 of the OSH Act can only be used for 

the purposes of that Act (and not the Coroners Act 1996).178 

 Mr Kavanagh was asked by the Committee if he agreed with WorkSafe’s conviction that 

evidence obtained through joint investigations cannot be used for a prosecution of a charge 

under the Act. He said in evidence: 

I am not going to agree with that. What I would say is that where there are some 

efficiencies to be gained in utilising the expertise of other agencies, I am exploring 

those. That will assist in reducing the time lines of our investigations and utilise the 

skills and expertise of other agencies for our matters.179  

3.231 The Committee doubts WorkSafe’s view that joint interviews would compromise WorkSafe’s 

ability to prosecute under the Act. Section 43(2) of the Act provides that inspectors may be 

                                                      
176  Rosalinda Fogliani, State Coroner of Western Australia, Coroner’s Court of Western Australia, transcript of evidence, 

9 October 2017, p 2. 

177  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 25. 

178  ibid. 

179  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 67. 
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assisted in the performance of their functions, including conducting interviews. The provision 

states: 

In exercising any of his or her powers under this Act an inspector may be 

accompanied by any other person whose assistance the inspector considers 

necessary, and that person may do such things as are necessary to assist the 

inspector in the performance of his or her functions, and any thing so done shall be 

deemed to have been done by the inspector. 

 However, if WorkSafe asserts that the witness statement was obtained by inspectors for the 

sole purpose of an OSH investigation, this may create a ‘use’ problem for the Coroner. 

 The Committee is of the view that these matters could be solved by legislative amendment, 

expressly permitting joint interviews by WorkSafe and the Coroner. In addition, or 

alternatively, witnesses could be told that the interview is being undertaken for the purposes 

of, and for the use of, both WorkSafe and the Coroner, and could be provided with a written 

notification to this effect, requiring the witnesses’ acknowledgement and consent.  

 The Committee was pleased to hear that Mr Kavanagh has taken a more pragmatic approach 

to the sharing of information with the Coroner, and the possibility of conducting joint 

interviews. 

FINDING 14 

WorkSafe will not release information relating to a workplace fatality to the Coroner before the 

conclusion of a prosecution (and any appeal) due to: 

 statutory limitations on the use of information obtained for the purposes of the Act 

 the fear of jeopardising any future prosecution 

 legal professional privilege and/or public interest immunity. 

 

FINDING 15 

WorkSafe will release some information to the Coroner on receipt of a Form 8, pursuant to section 

33(3) of the Coroners Act 1996 and regulation 14 of, and Schedule 1 to, the Coroners Regulations 

1997, at the conclusion of a prosecution (and any appeals), except for compelled witness 

statements and WorkSafe’s investigation report. 

 

FINDING 16 

Work health and safety regulators in other Australian jurisdictions release investigation reports and 

briefs of evidence to the Coroner, most without limitation. In South Australia, investigation reports 

are released, though documents subject to legal professional privilege are not, and in Victoria 

investigation reports are provided to the Coroner at the conclusion of an investigation.  

 

RECOMMENDATION 28 

The Committee recommends that the Minister for Industrial Relations and the Attorney General 

introduce a Bill into the Parliament of Western Australia, with appropriate safeguards as are 

considered necessary, to provide the Coroner with timely access to WorkSafe’s investigation 

reports and all documents and evidence. The legislative amendments should make clear that 

provision of this information to the Coroner does not constitute a waiver of legal professional 

privilege or public interest immunity. 

 Further discussion of the interaction between WorkSafe inspectors and WA Police during the 

investigation of workplace fatalities may be found in Chapter 11. 
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FINDING 17 

Witnesses to a workplace fatality are likely to be interviewed twice, once by WorkSafe inspectors, 

and then by the Coroner’s investigators, causing witnesses to need to twice recount the same 

potentially horrific and traumatic details, further compounding their trauma. 

 

FINDING 18 

The Coroner’s investigators may assist a WorkSafe inspector to, amongst other things, interview a 

witness to a workplace fatality, examine the scene of a fatality, including any plant, document or 

other thing. Such assistance is deemed to have been done by the inspector, pursuant to section 

43(2) of the Occupational Safety and Health Act 1984, and will not compromise the use of the 

evidence in any future prosecution by WorkSafe. 

 

RECOMMENDATION 29 

The Committee recommends that the Minister for Industrial Relations and the Attorney General 

introduce a Bill into the Parliament of Western Australia, with appropriate safeguards as are 

considered necessary, to either provide for joint interviews of witnesses by WorkSafe inspectors 

and Coroner’s investigators, or for WorkSafe to provide compelled witness statements to the 

Coroner. The legislative amendments should make clear that provision of this information to the 

Coroner does not constitute a waiver of legal professional privilege or public interest immunity. 

 The Committee is of the view that, in refusing parliamentary committees access to documents 

over which claims of legal professional privilege or public interest immunity are made, the 

Executive may be wrongfully interfering with the parliamentary process and the proper 

performance of the functions of those committees.  

 The Committee decided not to take a point on this issue during the course of this inquiry, or 

seek to raise it further by ordering the delivery-up or summoning the requested documents 

under the Standing Orders of the Legislative Council, numbers 180 and 192, but it is further of 

the view that, when lawfully requested by a parliamentary committee to provide documentary 

evidence, members of the Executive should respect the doctrine of parliamentary supremacy 

and comply with the request. It remains the view of the Committee that claims of legal 

professional privilege or public interest immunity do not override the privileges, powers and 

immunities of Parliament. 

Communications with unions 

 As will be set out in further detail in Chapter 6, a number of unions provided evidence to the 

Committee of an unsatisfactory relationship with WorkSafe, both at an inspector and 

management level. In terms of communications, particularly in respect of the provision of 

responses to complaints submitted by them or their members, they were particularly 

aggrieved.  

 For example, the Construction, Forestry, Mining and Energy Union (CFMEU), as it was then, 

complained of a lack of response or feedback with regard to some 104 complaints that had 

been raised by them.180 The State Secretary of the Australian Manufacturing Workers’ Union 

(AMWU), Steven McCartney, spoke of a lack of communication and openness181, whilst David 

Lampard, Field Officer with the Western Australian Police Union (WAPU), told the Committee 

                                                      
180  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 

Divisional Branch, 11 August 2017, p 12. 

181  Steven McCartney, State Secretary, Australian Manufacturing Workers’ Union, transcript of evidence, 

30 October 2017, p 14. 
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that when contacted, WorkSafe refused to provide the union with any information concerning 

an ongoing review or investigation.182 

 Timothy Dawson, Branch Secretary of the Transport Workers’ Union (TWU), told of union 

members complaining that, when they have put in an OSH complaint to WorkSafe, no 

response is forthcoming as to whether it has been investigated or not, or what the outcome of 

the complaint has been. He went on to say that where a complaint has been submitted, the 

relationship that WorkSafe has with unions should be one whereby an official response should 

be provided as to what has been done—such a relationship could only be good for workplace 

safety.183 

 The Committee agrees with this assessment.  

 Inspectors who gave evidence under summons in private session were asked whether they 

ever supplied their telephone numbers to union officials so as to enable easier communication 

and feedback. Almost universally, the response was that they do not. Witnesses stressed that 

they have only one reporting line, and that is to their manager. They felt that they should not 

be placed in a position where union representatives were asking them to attend a site when 

their manager has told them to be elsewhere. Moreover, all calls need to be logged, and thus 

should be made to the Customer Help Centre and properly recorded. Whilst accepting that 

closer relationships with all stakeholders should be attained, unions were not to be treated as 

a special case. They were to be treated just as any other stakeholder, and inspectors could not 

be seen to be taking sides as between unions and employers.    

 Responding to the allegations that that WorkSafe inspectors do not speak to unions or 

complainants, and do not give feedback on inspections, WorkSafe told the Committee that: 

WorkSafe inspectors routinely speak to workplace participants including 

complainants and employees. Examples include clarifying information from 

complainants, where required and providing feedback to complainants as much as 

possible, when requested. Additionally, WorkSafe inspectors contact unions and 

other stakeholders as part of organising team projects.184 

 WorkSafe explained that when complainants call to lodge a complaint, they are told that they 

will not receive feedback on the complaint. If a complainant calls back requesting feedback, a 

team manager will call back providing the information that may be lawfully provided. Due to 

WorkSafe’s narrow interpretation of the statutory limitations on the release of information, 

and its fear of jeopardising future prosecutions, very little information is provided, which 

serves to compound the frustrations expressed by unions and other complainants. 

 With respect to providing feedback to complainants, WorkSafe told the Committee that: 

the department has considered providing feedback to all complainants proactively, 

however it was identified that the department does not have the resources to 

provide this service. Providing official responses to all complainants, will take up 

significant inspector time given the number of reactive investigations conducted 

every year. 

If this service was provided, it would be likely to: 

 reduce the time inspectors spend at workplaces 

                                                      
182  David Lampard, Field Officer, Western Australian Police Union, transcript of evidence, 1 November 2017, pp 7-8. 

183  Timothy Dawson, Branch Secretary, Transport Workers’ Union of Australia, transcript of evidence, 

27 November 2017, p 19. 

184  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2017, p 39. 
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 reduce the number of investigations and enforcement action 

 increase the time it takes to investigate fatal and serious incidents.185 

 This response was provided by WorkSafe before it was granted the additional resources in 

August 2019 (paragraph 3.73) to allow for the appointment of some 24 new staff. However, 

the Committee is of the view that the additional resources should enable WorkSafe to 

marginally increase its visibility at workplaces only, provided the resources are not diverted to 

other tasks.  

 The Committee acknowledges that all complaints and requests to attend need to be 

appropriately recorded or logged for statistical or management purposes, and this is achieved 

by calls going through to the Customer Help Centre. The Committee agrees that inspectors 

need to be impartial in the performance of their functions. However, this should not preclude 

feedback being provided to complainants who request it. The substantial evidence of poor 

communications between WorkSafe and unions received by the Committee is concerning, and 

there is a clear need for WorkSafe to review its processes so as to provide more information, 

and consistently apply this approach (see Chapter 6 for further discussion). 

 The Committee concurs with Mr Dawson that a good working relationship and good 

communications between WorkSafe and unions ‘could only be good for workplace safety’. 

FINDING 19 

Unions are generally unhappy with their interactions with WorkSafe, stating lack of feedback on 

complaints, inadequacy of the feedback when it is provided and an inability to speak directly to 

inspectors as reasons for their dissatisfaction.  

 

FINDING 20 

WorkSafe’s communication with complainants and unions in relation to the investigation of 

complaints is poor and lacks consistency, with some inspectors and team managers providing 

more information than others. 

 

RECOMMENDATION 30 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, determines what 

information it is appropriate for WorkSafe to provide to unions as feedback on their complaints, 

and establishes procedural guidelines to ensure that this information is consistently provided in a 

timely manner. Further, WorkSafe (the Department of Mines, Industry Regulation and Safety) 

should cease informing unions that they must lodge access applications under the Freedom of 

Information Act 1994 in order to access information that the Commissioner and the Director 

General have determined may be released. 

 

RECOMMENDATION 31 

The Committee recommends that, generally, where a freedom of information application is made 

by a union, a more positive approach be adopted by the WorkSafe and Department of Mines, 

Industry Regulation and Safety staff responsible for dealing with such requests, in line with the 

spirit of the legislation and the guidance of the Office of the Information Commissioner. 

                                                      
185  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 
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Conclusion 

 WorkSafe’s culture of non-disclosure, which in the view of the Committee is taken to an 

unnecessary extreme, is placing a significant strain on its relationships with stakeholders. 

WorkSafe would benefit from reviewing its communications policies and procedures generally, 

and legislative amendments to remove impediments, real or otherwise, that limit the release 

of information to the Coroner, to families of workers who have lost their lives in workplace 

incidents or have been seriously injured, unions and other complainants, should be adopted.  

 The Committee notes that the Commissioner has been reviewing all public submissions to the 

inquiry, and transcripts of public hearings, and is across the matters identified by the 

Committee. He has resolved to explore a number of these matters. The positive response 

received from the Director General of the Department is also acknowledged. He told the 

Committee: 

I agree that the management and the provision of information in this is probably 

something that we can do better on.186 

 Highlighting his understanding of the need for improvement, he offered: 

One other observation, if I may, is one of the advantages of bringing together the 

resource safety and the WorkSafe part into the safety regulation group has been to 

highlight some different approaches. Some of those differences in approaches are 

due to different legislative requirements but some of it is about practice and 

culture. In the resource safety space, I think the practice has been to provide more 

information out early. That has got some disadvantages, but I think that provides us 

with a lot of fertile ground about how to think about how we might do that better, 

and again I know the WorkSafe commissioner is involved in the discussions with the 

coroner, but also with WAPOL [the Western Australia Police], who we deal closely 

with, and I think there is scope for things we could do differently still within the 

legislative requirements.187 

 The reports that are produced by the Resources Safety Division of DMIRS are discussed at 

paragraph 11.287 of this report. 

FINDING 21 

WorkSafe’s culture of non-disclosure has been and continues to be detrimental to its relationship 

with stakeholders. 

 

RECOMMENDATION 32 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, reviews 

WorkSafe’s culture of non-disclosure and its communications policies, procedures and processes 

with all stakeholders, with a view to providing greater transparency, and that WorkSafe staff be 

provided with appropriate training, advice and guidance. 
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CHAPTER 4  

Compliance, deterrence and WorkSafe 

Effective enforcement is vital to successful implementation of OHS legislation, and 

legislation that is not enforced rarely achieves its social objectives.188 

4.1 A key challenge for any occupational safety and health regulator is achieving compliance with 

its regulatory scheme. There are a range of strategies a regulator may adopt to achieve 

compliance and these have been discussed at length by commentators. Most strategies 

undertaken are seeking to deter breaches or to secure voluntary compliance. 

4.2 Deterrence is based on a philosophy of discouraging people from offending through the 

threat of punishment and is effected in two key ways—by the certainty of punishment (risk of 

apprehension) and by the severity of punishment (the consequences). Common tools for 

deterrence are prosecution and the imposition of penalties.  

4.3 The Shelby Report noted that compliance theory recognises that it is impossible for regulatory 

agencies to detect and enforce every contravention of the laws they administer, therefore they 

must encourage actors to comply voluntarily.189 

4.4 Voluntary compliance uses tools of advice and persuasion and emphasises cooperation rather 

than confrontation and conciliation rather than coercion.190 It seeks to prevent harm rather 

than punish. Companies may receive compliance assistance from the regulator in the form of 

facility visits, guides and other resources and training.191 

4.5 The Committee received evidence from WorkSafe in relation to its existing enforcement and 

compliance strategies. Many of them are discussed in its report.192 

4.6 This chapter will consider WorkSafe’s responses to comments and recommendations made by 

the Shelby report in relation to WorkSafe’s enforcement and compliance activities. In 

particular, it will consider the following: 

 Mechanisms in place for evaluating outcomes of enforcement and compliance strategies 

 Use of an enforcement pyramid 

 Compliance strategies used in other jurisdictions which were raised in evidence or exist in 

the Model WHS legislation namely: 

o increasing penalties  

o infringement notices 

o adverse publicity  

o enforceable undertakings. 

                                                      
188  N Gunningham and D Sinclair, Multiple OHS Inspection Tools: Balancing Deterrence and Compliance in the Mining 
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Evaluation and evidence based compliance activities  

4.7 In 2012, the Shelby Report examined how WorkSafe plans its enforcement activities. It found 

that: 

WorkSafe currently has no clear organisation-wide compliance model. Rather, it 

displays a sheaf of compliance endeavours selected with aims such as to act as a 

deterrent, to crack down on an issue or maximise visibility, or some other objective. 

However, activities are neither systematically selected based on evidence nor are 

their outcomes evaluated to determine whether the expectation or efficacy is 

matched in reality.193 

4.8 The recommendations from the Shelby Report in relation to WorkSafe’s strategic planning 

were: 

 WorkSafe adopt a structured approach to its annual strategic planning which uses 

evidence based decision making to identify the strategic goals and objectives 

 in particular, WorkSafe adopt the problem solving model as a key driver for strategic and 

operational planning as well as for deploying resources 

 each Directorate to take leadership from the WorkSafe strategic plan and align their 

strategies to this plan 

 WorkSafe undertake a strategic review of national and international compliance and OSH 

best practice experience to inform planning for WorkSafe’s role for the next five to 10 

years. 

4.9 WorkSafe told the Committee that the first three of those recommendations were 

implemented in 2013 and the final one in 2016: 

As part of the Shelby review other jurisdictions were contacted and discussions took 

place about their compliance models. A review was also done of missions and 

visions of other jurisdictions. In 2016, as part of WorkSafe’s Investigative Capacity 

Review a strategic review of national compliance and OHS best practice experience 

was conducted, which resulted in a restructure of WorkSafe. 

A strategic review of international compliance and OHS best practice experience has 

not been conducted as it was identified that this was less relevant to WorkSafe due 

to varying legislative models in place internationally.194 

4.10 The Shelby Report also noted that, in 2012, compliance activities were not selected based on 

evidence and were not evaluated. 

4.11 The Committee was interested in whether evaluation strategies were in place for any 

compliance and enforcement activities undertaken by WorkSafe. It also enquired in relation to 

the data sourced to support the evaluations. 

4.12 In terms of current compliance strategies, WorkSafe recognises workplaces that have 

exceptional safety records and compliance through the WorkSafe Plan.  

4.13 WorkSafe told the Committee in its initial submission that the WorkSafe Plan: 

is promoted by WorkSafe to help workplaces introduce safety and health 

management systems that support the practices required to establish and maintain 
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safe systems of work. Through formal assessment by an independent WorkSafe Plan 

assessor, formal recognition in the form of silver, gold or platinum WorkSafe Plan 

Certificate of Achievement can be awarded by WorkSafe to organisations who meet 

certain requirements.195 

4.14 Table 4 shows how many WorkSafe Plan certificates have been issued since 2014. 

Table 4. WorkSafe Plan Certificates of Achievement issued since 2014 

 Silver Gold Platinum Total 

2014 7 1 2 10 

2015 7 13 13 33 

2016 7 8 6 21 

2017 5 8 18 31 

2018 4 7 11 22 

2019 13 9 15 37 

2020*  2 3 6 11 

[Source: http://www.commerce.wa.gov.au/WorkSafe/WorkSafe-plan-certificates-achievement. Viewed 1 July 

2020. *As at 1 July 2020.] 

4.15 WorkSafe also has awards, as a further reward for compliance, for individuals and businesses 

who are leaders in occupational safety and health, called the Work Safety Awards (retitled the 

Work and Safety Excellence Awards in 2019). The Committee was told that the winners of 

these awards are able to use the Work Safe Awards logo to advertise their achievement.196 

There were five categories for awards in 2019 in the following areas: 

 Work health and safety invention of the year – recognises development of 

plant/equipment engineering and/or infrastructure to enhance health and safety. 

 Best solution to a work health and safety risk – recognises innovation, implementation 

and/or design of systems or procedures to improve health and safety. 

 Best workplace health and wellbeing initiative – recognises an organisation’s commitment 

to the health and wellbeing of their workforce. 

 Leadership excellence award – recognises an organisation’s excellence in leadership in 

improving health and safety in the workplace. 

 Safety and health representative of the year – recognises an elected safety and health 

representative who has made a significant contribution and demonstrable difference to 

health and safety in the workplace.197 

4.16 Entries for these awards are encouraged from individuals, groups and organisations in all 

industries and workplaces operating within the jurisdiction of DMIRS, no matter how small the 

contribution has been. Entries are assessed based on the information supplied in submissions, 
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and those being considered for an award may be interviewed or visited onsite. The selection 

criteria are published on the Department’s website.198  

4.17 All applications were judged by an expert judging panel. The judges differ each year, other 

than the Commissioner, but the process for forming the judging panel each year is the same, 

and involves members of COSH.199 

Enforcement Pyramid 

4.18 International and Australian evidence-based research, both in OSH and other closely related 

areas of social regulation, indicates that the link between deterrence and compliance is 

complex.  

Most contemporary regulatory specialists now argue, on the basis of considerable 

evidence from Europe and the USA, that a judicious mix of compliance and 

deterrence is likely to be the optimal regulatory strategy.200  

4.19 Regulatory agencies commonly include an enforcement pyramid in their compliance and 

enforcement policies. An enforcement pyramid works by providing a sliding scale of severity 

of sanctions. The more cooperative strategies are deployed at the base of the pyramid, while 

progressively more punitive approaches are used if and when cooperation strategies fail.201  

4.20 The Shelby Report referred to enforcement pyramids, noting that, whilst not exhaustive, it is a 

useful model for thinking about the range of regulatory strategies that can be utilised. It said: 

Compliance is most likely to be achieved when regulatory agencies make explicit 

and accessible an enforcement pyramid containing the variety and continuum of 

enforcement measures that escalate in severity in proportion to the nature of the 

contravention which has been committed.202  

                                                      
198  Department of Mines, Industry Regulation and Safety. See: http://www.commerce.wa.gov.au/worksafe/2019-work-

health-and-safety-excellence-awards. Viewed 19 August 2019. 

199  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 13 asked at hearing held 

16 September 2019, dated 14 October 2019, p 9. 

200  N Gunningham and D Sinclair, Multiple OHS Inspection Tools: Balancing Deterrence and Compliance in the Mining 

Sector, Working paper 55, June 2007, p 7. 

201  C Parker, “The ‘Compliance’ Trap: The Moral Message in Responsive Regulatory Enforcement”, Law and Society 

Review, 2006, vol. 40, issue 3, p 592. 

202  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, p 17, quoting M Welsh, 

Continuous Disclosure: Testing the Correspondence Between State Enforcement and Compliance, Workplace and 

Corporate Law Research Group Working Paper No. 14, Western Australia 2009, p 6. 

http://www.commerce.wa.gov.au/worksafe/2019-work-health-and-safety-excellence-awards
http://www.commerce.wa.gov.au/worksafe/2019-work-health-and-safety-excellence-awards


88 Chapter 4    Compliance, deterrence and WorkSafe 

Figure 5. An example of an enforcement pyramid  

 

[Source: Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by 

H Aquilina, R Veitch, J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, 

p 17.] 

4.21 The pyramid is designed so that the proportion of space in each layer represents the 

proportion of enforcement activity at that level. 

4.22 Professor Richard Johnstone explained the concept: 

Where serious injuries and fatalities occur, the regulator goes immediately to the 

top of the pyramid, and conducts a prosecution, with little, if any, action at the 

lower levels of the pyramid. Where a contravention is found but no injury occurs, 

the regulator confines enforcement action to the lower levels of the pyramid. In 

other words … there is a split pyramid. There are serious dangers with this 

approach… Agencies are both failing to take advantage of the considerable benefits 

that a pyramidal enforcement strategy can deliver, and leaving themselves with no 

escalating deterrent to address the recalcitrant minority.203 

4.23 It is important that the actions of the lower levels of an enforcement pyramid are used for the 

whole enforcement mechanism to be effective. For example, there needs to be a regulatory 

presence at workplaces to catch minor breaches of the Act so that employers and workers can 

be educated and encouraged not to breach the Act again. This usually prevents further 

breaches. However, if minor breaches are detected and dealt with, and then there follows 

further breaches, or a more serious breach, harsher penalties can be applied.  

4.24 It has been noted that a pyramid of sanctions is best suited to the regulation of organisations 

with which the regulator has frequent interactions.204 The evidence received by the Committee 

indicates that WorkSafe’s interactions with most workplaces in Western Australia is not 

sufficiently frequent. It has significantly reduced the number of inspections performed per 

year and has a reduced visible presence at workplaces. This reduction in inspectors has 
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resulted in less inspections being performed throughout Western Australia but particularly in 

regional areas. This will be discussed in paragraphs 11.156 to 11.179 of this report.  

4.25 WorkSafe informed the Committee in August 2018 that it applies the Compliance Strategy 

Model of the Department of Commerce, which included the following compliance pyramid: 

Figure 6. Department of Commerce Compliance Strategy Model 

 

[Source: Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, Attachment 1.17.] 

4.26 Neither WorkSafe’s Compliance Policy nor its Prosecution Policy contains a copy of this 

diagram (though the former does make reference to the Compliance Strategy Model of the 

Department of Commerce, in which the diagram can be found).205 

4.27 Inspectors must, of course, use their discretion in deciding the point at which more serious 

enforcement action is taken. In WorkSafe’s toolkit, the measures in order of seriousness would 

be: 

 verbal direction 

 improvement notice 

 prohibition notice 
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 prosecution. 

4.28 Whilst the compliance Strategy Model provides for tougher action to be taken against repeat 

offenders, there exists a culture or adoption of an ‘advise and persuade’ approach to 

enforcement within WorkSafe, with inspectors preferring to issue verbal directions and 

notices. Prosecution is considered in response to incidents resulting in death or serious injury, 

while prosecution of continued or repeat breaches is rare. 

4.29 This view is supported by unions and bereaved families, who expressed the view that 

WorkSafe should take a tougher approach against breaches of the Act and Regulations. They 

told the Committee that, whilst it is clear that WorkSafe will prosecute following a serious 

workplace injury or fatality, there appears to be a reluctance to prosecute otherwise for 

breaches or repeat breaches. 

4.30 Mr Kavanagh expressed his view: 

No, I do not agree. From my perspective, I would like our inspectors to attend to 

workplaces with a range of tools that are available to them so they can provide 

information education and provide verbal instructions. They should be able to use 

the tools of improvement notices and prohibition notices and, if warranted, pursue 

prosecution as well. There is a range of skills available within the inspectorate. All 

those tools will not be available to all those inspectors. I suppose there is some 

variance to what I have just described. As a regulator, inspectors should have those 

tools available to them and be able to have the nous, skills, knowledge and 

understanding of when to apply those. I am keen to try to continue to—I should 

not say “continue to work” because there is a very good knowledge amongst a 

large number of the inspectorate about those tools and when to use them and 

when not to. Is there opportunity for improvement? Absolutely. That is fine.206 

4.31 Later, in further evidence to the Committee, Mr Kavanagh was asked again about a perceived 

reluctance to prosecute for breaches of the Act. He replied: 

I see WorkSafe’s role and my role as a regulator to do both—we should be 

providing advice and assistance to meet the laws. That is something that is 

sustainable but, equally, where there has been particularly serious incidents and 

fatal incidents, we should be pursuing enforcement action where the evidence 

indicates that a breach has occurred. I think there is some middle ground there 

where it is sometimes problematic. Looking at the statistics, there are 15 300 or 

thereabouts LTIs [lost time injuries]. Obviously, it is an impossibility to pursue 

enforcement action for all of those, so we need to apply a strategic mindset to 

which matters we do pursue, but I see that there is opportunity to do both.207 

4.32 The Committee heard that some, though not all, inspectors review past interactions between 

WorkSafe and an employer before visiting a workplace, whilst others told the Committee that 

it was very time consuming to obtain this information from the clunky WorkSafe Information 

Systems Environment (WISE) system. 

4.33 The Committee was unable to ascertain the triggers for escalation under the Compliance 

Strategy Model.   

4.34 WorkSafe told the Committee that there was no particular number of inspections or 

prohibition notices issued that would result in a step-up to a recommendation to prosecute. 

Ms North told the Committee: 
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In our prosecutions policy, we explain some of the factors that go into making that 

decision, and one of the factors that goes into making that decision is where issuing 

notices has not been found to improve compliance. So, if you have an entity where 

you have given them notices on one or more occasions and it has not assisted them 

in becoming compliant, then that is one of the factors that we will use in 

determining whether it is appropriate to prosecute. There certainly have been 

occasions where we have issued prohibition notices and then noncompliance has 

continued, and it has eventuated in prosecution.208 

4.35 Mr McCulloch gave an example: 

We do some of those types of prosecutions with particular employers and we keep 

coming across the same issues. We have had a couple of those recently in the 

transport industry where we have basically said that’s enough and laid charges, 

even though no-one has been injured or whatever. They are breaching the fatigue 

regulations, basically, so we have pursued those.209 

Increasing penalties and sentencing guidelines  

4.36 Research indicates there is little doubt that enforcement increases compliance, but that 

increased compliance does not guarantee corresponding reduction in injury rates.210 However, 

the evidence, based largely on limited USA studies, was by no means definitive.211 In Richard 

Johnstone’s research on OHS prosecutions in Victoria, fines imposed by magistrates between 

1983 to 1999 were just over 21% of the maximum fines available.212 Anecdotal evidence to the 

Committee suggests that the position in WA is similar, with perhaps slightly higher penalties 

imposed. This suggests that the issue with low penalties is further compounded by 

Magistrates’ practice of reserving the highest fines for the worst cases by the worst offenders 

and perhaps a reluctance to cripple small businesses with large fines. 

4.37 Conversely, if penalties are too high, it has been argued that companies will expend energy on 

defensive training, on matters such as how to avoid self-incrimination and disclosure of the 

circumstances relating to an alleged breach, rather than putting energy into OSH 

improvements.213  

4.38 Witnesses to the inquiry argued that the penalties under the Act had little deterrent effect, 

because they were too low.  

4.39 OSH fines in Western Australia were ,substantially increased by the Occupational Safety and 

Health Amendment Act 2018 (see paragraphs 2.42 to 2.46). 

4.40 It is too early to tell whether the increases have had or will have a significant deterrent effect, 

though that was one of the intended outcomes, as outlined by the Minister for Regional 

Development in her second reading speech on what was then the Occupational Safety and 

Health Amendment Bill 2017: 
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The current penalties do not meet community expectations and do not act as a 

sufficient deterrent. Examples include a $9 500 fine in January this year for failure to 

take reasonable care, causing a workplace death; in June, a $7 500 fine was imposed 

when a labourer was seriously injured after falling through a skylight; and, in 

December last year, a $17 000 fine was imposed for a workplace fatality. This 

government considers these penalties inadequate. They do not adequately penalise 

those who put employees and the general public at risk. They do not send an 

appropriate message to employees about the value of their health and lives. They 

do not send the right message to the families of employees who do not return 

home safely at the end of their day. The McGowan government’s increased 

penalties will provide a real incentive to comply with workplace safety laws. They 

send a clear message about the importance of maintaining a safe workplace.214 

4.41 The Committee heard evidence that increasing penalties in itself does not guarantee that the 

courts will impose the new maximum penalties. It should be noted that the punishments 

available to a court, set out at section 3A of the Act and discussed in Chapter 2 of this report, 

are maxima. As section 9(2) of the Sentencing Act 1995 states: 

If the statutory penalty for an offence is a fine of a particular amount or a particular 

term of imprisonment, then that penalty is the maximum penalty that may be 

imposed for that offence and, unless the statutory penalty — 

(a) is a mandatory penalty; or 

(b) includes a minimum penalty, 

a lesser penalty of the same kind may be imposed. 

4.42 The courts are guided, when setting penalties, by a complex sentencing matrix. In the case of 

BHP Billiton Iron Ore Pty Ltd v Capon in 2014215, McKechnie J set out a series of sentencing 

principles and guidelines which demonstrate the variety of factors the court imposes when 

determining the quantum of fine to impose. The case involved a breach of the Mines Safety 

and Inspection Act 1994, but, as His Honour said: 

The provisions of the Mines Safety and Inspection Act and the Occupational Safety 

and Health Act 1984 (WA) are closely aligned as to sentencing principles and 

guidelines, so I have drawn on cases under the Occupational Safety and Health Act 

in formulating a list of general principles and guidelines. These are of general 

applicability and are not exhaustive: 

 A sentence imposed on an offender must be commensurate with the 

seriousness of the offence. 

 The seriousness of an offence must be determined by taking into account: 

- the statutory penalty for the offence; and 

- the circumstances of the commission of the offence, including the 

vulnerability of any victim of the offence; and 

- any aggravating factors; and 

- any mitigating factors. 
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 Because of the infinite possibility as to the circumstances of a breach of 

duty there is no tariff for offences but an appropriate level of consistency 

with other fines should be maintained. 

 The legislation should have a deterrent effect requiring employers to take 

appropriate steps to provide a safe working environment. 

 The legislation is designed to bring home the consequences of failing to 

comply with necessary and prudent occupational health and safety 

requirements in the workplace. 

 Whether a fine should be imposed for principles of general deterrence. 

 Whether there is a need for personal deterrence. 

 Whether the offending employer has pleaded guilty and at what stage in 

the proceedings. 

 The absence of a plea of guilty does not aggravate the offence. 

 Whether the event demonstrates a course of conduct or whether it is a 

single event where safety instructions are overlooked. 

 Whether safety instructions were overlooked because of a failure to 

supervise over time. 

 The nature of the risk and the serious harm that might flow from a breach 

of the employer's duty. 

 The severity of the lack of care or other criminal conduct. 

 Whether there was a knowing acceptance of danger for commercial 

reasons or convenience. 

 Whether the employer has taken measures following the event to prevent a 

recurrence. 

 The employer's general safety record. 

 The employer's 'good character' sometimes demonstrated by its actions as 

a corporate citizen.216 

 In this context, mention must also be made of Section 53(1) of the Sentencing Act 1995 insofar 

as it affects the size of penalties imposed in OSH cases: 

(1) Subject to Division 1 of Part 2, if a court decides to fine an offender then, in 

deciding the amount of the fine the court must, as far as is practicable, take into 

account — 

(a) the means of the offender; and 

(b) the extent to which payment of the fine will burden the offender. 

 In light of the sentencing considerations, the Committee expresses concern that higher 

maximum penalties, on their own, may not have the desired deterrent effect unless imposed. 

 When giving evidence to the Committee, the State Solicitor, Nicholas Egan, agreed with this 

view. He told the Committee: 
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if the determiner of fact does not hand down the penalties up to those levels within 

the legislation then that deterrent obviously does not occur.217 

 In 2017, it was announced by Safe Work Australia that a review would be undertaken by Marie 

Boland, former Executive Director of Safe Work Australia, into how the Model WHS legislation 

was working in practice. In her report of December 2018 (the Boland Report), Ms Boland said:  

Sentences handed down since the introduction of the model WHS laws have varied, 

in part due to variations in the criminal law frameworks across jurisdictions. 

Consistency in sentencing outcomes is crucial to meeting the object of the model 

WHS Act and to facilitate a consistent national approach to WHS.218 

 Ms Boland concluded that sentencing guidelines were necessary. She continued: 

I recommend the development of sentencing guidelines, with input from those with 

appropriate expertise in this complex area.219 

 The adequacy and consistency of fines was an issue that was also taken up by the Senate 

Committee. Its recommendation 20 read: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 develop national sentencing guidelines, with direction from the UK 

experience, and look to undertake consultation with relevant stakeholders 

about the matter; and 

 review the levels of monetary penalties in the model WHS legislation with 

consideration to whether there should be increased penalties for larger 

businesses or repeat offenders.220 

 The Commonwealth Government supported this recommendation in principle, noting that any 

attempt by Safe Work Australia to develop sentencing guidelines would be subject to the 

usual voting arrangements and the support of State and Territory WHS Ministers.221 

 During the winter of 2019, Safe Work Australia published a Consultation Regulation Impact 

Statement, ‘to canvas stakeholder views, supported with evidence where possible, on those 

recommendations and alternative options to address the problems identified by the 2018 

Review.’222 The Statement said: 

The development of sentencing guidelines would be a complex undertaking due to 

variations in general sentencing law, criminal procedure legislation and courts 

across the jurisdictions. Given the complexities involved, Recommendation 25 

would be treated as a recommendation for Safe Work Australia, working with 
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relevant experts, to undertake a review into the feasibility of developing national 

WHS sentencing guidelines.223 

 The Committee notes that the recommendation is for the development of sentencing 

guidelines specific to OSH offences, not an amendment to general criminal sentencing 

guidelines. 

 When the question of OSH sentencing guidelines was put to the State Solicitor, he told the 

Committee: 

I think on balance it would be of assistance to a court and more likely than not it 

would lead to, depending upon the content of the guidelines, increased penalty 

terms.224 

 Ms Boland also recommended increasing penalty levels under the Model WHS legislation to 

reflect rises in the consumer price index since 2011 (recommendation 22). The penalty levels 

in WA, set under the Occupational Safety and Health Amendment Act 2018, have already made 

allowance for this. 

FINDING 22 

Mitigating factors under current sentencing guidelines mean that it is unlikely that maximum 

penalties under the Occupational Safety and Health Act 1984 will be imposed. 

 

FINDING 23 

Increasing penalties will not in itself result in higher penalties being imposed. 

 

RECOMMENDATION 33 

The Committee recommends that, notwithstanding the development of any national Work Health 

and Safety sentencing guidelines by Safe Work Australia, the Minister for Industrial Relations 

establishes State-based sentencing guidelines for workplace health and safety offences, to 

facilitate the courts imposing higher penalties in accordance with the higher penalties approved by 

the Parliament with the passage of the Occupational Safety and Health Amendment Act 2018, and 

that meet public expectations and serve as a deterrent to other employers. 

Insurance against fines 

4.54 The Committee has heard that insurance policies are available on the market which cover 

corporations, directors, employers and workers against penalties handed down for breaches 

of OSH laws. 

 Ms Boland had something to say on this issue: 

There is currently nothing preventing a body corporate from entering into a 

contract of insurance to cover the body corporate for indemnifying a worker or 

officer for offences against the model WHS laws. Similarly, there is nothing 

preventing a body corporate or a sole trader from insuring themselves for their own 

liability for penalties for offences under the model WHS laws. 

Such an insurance policy may be found by a court to be an illegal contract if 

challenged. The courts, however, have been willing to uphold a contract of 

insurance in relation to penalties for strict liability offences or offences that did not 
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involve wilful or dishonest conduct. In practice, if an insurance company did not 

object to meeting a body corporate’s claim in relation to such an indemnity, it 

would be unlikely that there would be scope for a court to consider such a 

matter.225 

 Such contracts may indeed be of questionable legality, but as Ms Boland pointed out, these 

insurance products are on the market, which suggests that insurance companies are paying 

out on them despite that underlying legal uncertainty. 

 The Senate Committee considered this matter and found it was: 

utterly reprehensible that insurance policies are available to insure corporations and 

individual directors against financial penalties handed down for breaches of WHS 

legislation.226 

 The Senate Committee went on: 

to have such policies available significantly undermines the deterrence value of the 

penalties. Companies that take out this directors and officers insurance show an 

inexcusable disregard for the consequences of their actions, and the committee 

finds this behaviour appalling. 

Given that the prospect of personal liability for WHS breaches is one of the core 

drivers for the improvement of corporate safety, the committee is of the view there 

is an urgent need for reform to resolve this issue. It is of the strong opinion that the 

model WHS legislation must be amended to make clear that contracts which 

purport to offer insurance against criminal penalties are unenforceable and 

illegal.227 

 The Senate Committee made the following recommendation: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 amend the model WHS laws to make it unlawful to insure against a fine, 

investigation costs or defence costs where they apply to an alleged breach 

of WHS legislation; and 

 pursue adoption of this amendment in other jurisdictions through the 

formal harmonisation of WHS laws process.228 

 The Commonwealth Government response indicated its support in principle: 

The penalties for breaches of WHS duties are intended to deter poor safety 

performance by organisations, their decision-makers, and workers. This deterrent 

effect is significantly undermined if organisations believe they are able to insure and 

be indemnified against WHS penalties. These policies are also contrary to a best 
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practice WHS approach, and there is a lack of clarity surrounding the legal effect of 

these policies.229 

  However, it went on:  

The decision for SWA [Safe Work Australia] to examine this issue, and any 

amendment of the model WHS laws, would be subject to SWA voting arrangements 

and the requisite support of SWA Members and the WHS Ministers.230 

 New Zealand has legislated to make such insurance policies unlawful. Section 29 of its Health 

and Safety at Work Act 2015 (NZ) states:  

(1) To the extent that an insurance policy or a contract of insurance indemnifies or 

purports to indemnify a person for the person’s liability to pay a fine or 

infringement fee under this Act, — 

(a) the policy or contract is of no effect; and 

(b) no court or tribunal has jurisdiction to grant relief in respect of the policy or 

contract, whether under sections 75 to 82 of the Contract and Commercial Law 

Act 2017 or otherwise. 

(2) A person must not— 

(a) enter into, or offer to enter into, a policy or contract described in subsection 

(1); or 

(b) indemnify, or offer to indemnify, another person for the other person’s 

liability to pay a fine or an infringement fee under this Act; or 

(c) be indemnified, or agree to be indemnified, by another person for that 

person’s liability to pay a fine or an infringement fee under this Act; or 

(d) pay to another person, or receive from another person, an indemnity for a 

fine or an infringement fee under this Act. 

(3) A person who contravenes subsection (2) commits an offence and is liable on 

conviction, — 

(a) for an individual, to a fine not exceeding $50,000: 

(b) for any other person, to a fine not exceeding $250,000. 

 Ms Boland agreed with this legislative approach, making it unlawful to avoid liability under 

OSH laws through insurance policies. Her recommendation was: 

Recommendation 26: Prohibit insurance for WHS fines   

Amend the model WHS Act to make it an offence to: 

 enter into a contract of insurance or other arrangement under which the 

person or another person is covered for liability for a monetary penalty 

under the model WHS Act 

 provide insurance or a grant of indemnity for liability for a monetary 

penalty under the model WHS Act, and 
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 take the benefit of such insurance or such an indemnity.231 

FINDING 24 

Insurance policies providing cover for penalties imposed on corporations, directors and employers 

for breaches of the Occupational Safety and Health Act 1984 or the Occupational Safety and Health 

Regulations 1996 significantly undermine the deterrence value of penalties. 

 

RECOMMENDATION 34 

The Committee recommends that the Minister for Industrial Relations introduces legislation to the 

Parliament of Western Australia making it unlawful to purchase or supply protection against 

liability under occupational safety and health laws through a policy of insurance or grant of an 

indemnity. 

 The Committee notes that the Work Health and Safety Bill 2019, as it was referred to the 

Legislation Committee for scrutiny includes, at clause 272A, provisions that would render the 

acquisition or provision of such an insurance policy illegal.  

Infringement notices/on the spot fines 

 The CFMEU, submitted that WorkSafe should be empowered to issue on the spot fines 

(infringement notices). It recommended that the legislative regime should:  

Incorporate a system of “on spot fines” to motivate the creation of a more effective 

safety framework by principal contractors and employers.232 

 When asked to elaborate on this recommendation, Bob Benkesser, Safety Officer of the 

CFMEU, told the Committee: 

the reason I think we need them here is, firstly, they are a deterrent. Everyone keeps 

forgetting that this is all about protecting workers—making sure they get home 

safe at the end of each day and making sure families do not suffer for the loss of a 

loved one and workmates. Even though it may seem a sort of mediocre-type 

punishment, if on-the-spot fines were graded depending on the type of offence—

let us say, for example, something like electrical leads not being tagged. If you find 

one electrical lead not being tagged, issue them a notice. Just say, “Look, you have 

to get it fixed; you cannot use it until it is fixed. Blah, blah, blah.” If you find 

multiples on the site, which we are finding, there should be a fine imposed. I do not 

believe fining the workers is the answer, because they are doing as they are told. 

Even simple things such as electrical leads, they will report the lead and say, “Lead is 

not tagged, can I get a new one?” Just do the job. Again, there is that fear of losing 

their job. The supervisor responsible should be fined. The construction manager or 

his next superior should be fined but double. It goes up through the hierarchy of 

command of the company. The only way you are going to deter this and get safety 

led from the top down is to punish all players in that process. I know people are 

going to say, “The workers do this; they should be fined too.” Get the playing field 

right and then if you have offenders in that area, maybe we look at that. We have to 
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really enforce compliance with the culprits and the culprits are the people with 

control.233 

 The potential to issue such infringement notices is included in the Model WHS legislation. The 

Boland Report points out that: 

The model WHS laws … provide scope for jurisdictions to legislate for infringement 

notices (in effect, ‘on the spot’ fines) which inspectors can use as an alternative to 

prosecution in prescribed circumstances. The relevant requirements for their use is 

left to each jurisdiction.234 

 Indeed, section 243 of the Model WHS Act is headed ‘Infringement notices’, but has no 

further provision, merely a reference to jurisdictional notes in the Appendix. With regard to 

section 243, the jurisdictional note simply reads: 

Jurisdictions must enact provisions as necessary to: 

 enable an infringement scheme to be established in relation to this Act; 

and 

 prescribe the offences for which infringement notices may be issued 

consistent with the model regulations.  

 Various jurisdictions have employed different methods. The Parliament of Australia duly 

enacted section 243 of the Work Health and Safety Act 2011 (Cth), which reads: 

Infringement notices 

(1) If an inspector has reasonable grounds to believe that a person has contravened 

a provision enforceable under this Division, the inspector may give to the person an 

infringement notice for the alleged contravention. 

(2) The infringement notice must be given within 12 months after the day on which 

the contravention is alleged to have taken place. 

(3) A single infringement notice must relate only to a single contravention of a 

single provision enforceable under this Division. 

(4) The regulations may prescribe provisions that are enforceable under this 

Division. 

 The notice must include details of the alleged contravention, the amount of the penalty and 

the fact that the alleged perpetrator has 28 days to pay, unless an extension of time is 

granted.235 Payment of the penalty, which must not exceed one-fifth of the maximum that a 

court could impose, does not amount to an admission of guilt.236 

 However, the provisions have yet to be utilised. No provisions have been prescribed as yet 

under section 243(4), so no infringement notices have been issued.237 

 The corresponding provision in the ACT simply reads: 
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Infringement notices 

Note Infringement notices for offences against this Act are dealt with under the 

Magistrates Court Act 1930, pt 3.8.238 

 In Queensland, infringement notices for breaches of OSH laws are issued under the State 

Penalties Enforcement Act 1999 (Qld). The actual administration of these provisions by the 

regulator is described on its website: 

There are currently 240 infringement notice offences for contraventions of the WHS 

and ES [electrical safety] legislation. The regulator has identified a smaller number 

as priority areas for enforcement and if an inspector identifies a contravention of a 

provision determined by the regulator to be a priority, the inspector will issue an 

infringement notice. The provisions determined as a priority by the regulator will 

change periodically to reflect current and emerging risks.239 

 The priority offences are listed on the cited page of the website, including non-compliance 

with an improvement notice, incident reporting, consultation with workers and industry 

specific offences under the Work Health and Safety Act 2011 (Qld), the Electrical Safety Act 

2002 (Qld) and their accompanying regulations.240 

 WorkSafe inspectors who gave evidence before the Committee in 2018 were generally not 

supportive of infringement provisions (an ‘on the spot’ fine regime) for Western Australia. A 

number emphasised that inspectors seek to work with employers in order to get voluntary 

compliance, and having the power to infringe might destabilise relationships with employers 

that have been established over time. Some felt that such a regime might hinder an 

inspection, as employers would be less willing to fully engage for fear of ‘on the spot’ fines. 

 This supports the Committee’s view that WorkSafe inspectors are more engaged with 

compliance activities than they are with enforcement. 

FINDING 25 

The statutory ability to issue infringement notices, incorporating a system of ‘on the spot’ fines, 

would provide WorkSafe inspectors with another tool at their disposal for breaches of safety and 

health laws. 

 

RECOMMENDATION 35 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 introducing a 

power for WorkSafe inspectors to issue infringement notices. 

 The Committee notes that provision for the issuance of infringement notices, as outlined in 

the Model WHS Act, was not included in the Work Health and Safety Bill 2019. As set out at 

paragraph 4.68, the jurisdictional note to section 243 of the Model WHS Act states that States 

and Territories must enact provisions as necessary to enable an infringement scheme to be 

established. However, the Ministerial Advisory Panel advising the Government on health and 

safety law reform (described in more detail at paragraphs 7.61 to 7.66) decided not to include 
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an infringement notice scheme in its report ‘Modernising work health and safety laws in 

Western Australia’. The report provides no explanation as to why the Panel so decided.241  

Adverse publicity  

 The practice of ‘naming and shaming’ has its origins in the medieval pillory, which was only 

widely abolished as late as 1900.242 Naming and shaming can however be a powerful tool, as 

it impacts on the reputation of those publicly reported to be performing poorly: 

The available research indicates that a well-earned reputation as a good corporate 

citizen is valued by many, particularly larger, employers with a ‘brand’ to protect. 

Concomitantly, this category of employer is sensitive to adverse publicity arising 

from breaches of the law.243  

 A literature review conducted for the UK Health and Safety Executive (HSE) in 1998 found that 

the predominant motivator of companies for instigating OSH improvements was their 

corporate image and the associated fear of adverse publicity.244 

 A comprehensive list of prosecution outcomes may be found on the WorkSafe website. Some 

searching is necessary before finding the prosecution summaries. By way of contrast, the 

websites of WorkSafe Queensland, Safe Work NSW and NT WorkSafe all have lists of recent 

prosecutions which are easy to find, for the purposes (amongst others) of deterrence. Further, 

WorkSafe relies on the media to inform the public of prosecutions. This means that, subject to 

the media cycle, the prosecution does not always attract media coverage. 

 Formal statutory effect was given to ‘naming and shaming’ in the Corporate Manslaughter 

and Corporate Homicide Act 2007 (UK), which introduced ‘publicity orders’. These apply to 

companies convicted in the UK of corporate manslaughter, and might be used as 

reinforcement of the publicity gained by the publication of successful prosecutions. The 

Model WHS Act makes provision for the making of adverse publicity orders (paragraph 4.86).  

 The first publicity order in the UK was made in 2014.245 The case concerned the death of an 11 

year old girl who was at a sporting club for her friend’s birthday. The birthday included rides 

on boats that were pulling inflatables through the water. The girl fell off the boat and was not 

seen by the boat’s driver, despite other children on the boat and parents on the shore trying 

to raise the alarm. The girl was run over by the boat and died. The Judge said that he 

accepted that there was a general lax attitude towards safety at the club. There was no adult 

present on the boat to watch if one of the children fell overboard.  

 The case was the fifth successful prosecution under the corporate manslaughter legislation in 

the UK. The Judge stated that 'I propose to fine this defendant company every penny that it 

has. I have no power to do anything other than impose a fine and I can impose no more than 

all of its assets’.246 However, the Judge also imposed a publicity order, emphasising that, whilst 
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latest corporate manslaughter conviction, 12 March 2014, mondaq. See: 

http://www.mondaq.com/uk/x/298846/Corporate+Crime/The+First+Publicity+Order+And+A+Company+Fined+Th

e+Entirety+Of+Its+Assets+The+Latest+Corporate+Manslaughter+Conviction. Viewed 19 December 2017. 

246  ibid. 

https://www.reputability.co.uk/files/press/20090312-corporate-manslaughter.pdf
http://www.mondaq.com/uk/x/298846/Corporate+Crime/The+First+Publicity+Order+And+A+Company+Fined+The+Entirety+Of+Its+Assets+The+Latest+Corporate+Manslaughter+Conviction
http://www.mondaq.com/uk/x/298846/Corporate+Crime/The+First+Publicity+Order+And+A+Company+Fined+The+Entirety+Of+Its+Assets+The+Latest+Corporate+Manslaughter+Conviction
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the publicity order would not have a direct effect on the defendant company, which was no 

longer trading, it would serve as a warning to other companies who engage in a similar 

activity. 

 The Chairman of Reputability Ltd, Anthony Fitzsimmons, wrote in 2009: 

Politicians have long dreamed of finding an effective punishment for companies 

that break the law. That’s as true of today as of any time in the past, which is why 

the UK Government is piloting a new penalty: judicially inflicted reputational 

damage. The penalty applies to almost all organisations, including much of the 

apparatus of the state.247 

 He went on to report the UK’s Sentencing Advisory Panel as saying: 

the effect of a publicity order potentially exceeds that of a fine, as it can impact 

upon the public reputation of an organisation through damage to consumer 

confidence, market share and equity value.248  

 The Model WHS legislation will be considered in more detail in Chapter 14 of this report, but 

it includes adverse publicity orders as one of the range of punishments available to the courts 

in the event of a conviction under those laws, at section 236 of the Model WHS Act:  

Adverse publicity orders 

(1) The court may make an order (an adverse publicity order) in relation to the 

offender requiring the offender: 

(a) to take either or both of the following actions within the period specified in 

the order: 

(i) to publicise, in the way specified in the order, the offence, its 

consequences, the penalty imposed and any other related matter; 

(ii) to notify a specified person or specified class of persons, in the way 

specified in the order, of the offence, its consequences, the penalty imposed 

and any other related matter; and 

(b) to give the regulator, within 7 days after the end of the period specified in 

the order, evidence that the action or actions were taken by the offender in 

accordance with the order. 

(2) The court may make an adverse publicity order on its own initiative or on the 

application of the person prosecuting the offence. 

(3) If the offender fails to give evidence to the regulator in accordance with 

subsection (1)(b), the regulator, or a person authorised in writing by the regulator, 

may take the action or actions specified in the order. 

(4) However, if: 

(a) the offender gives evidence to the regulator in accordance with subsection 

(1)(b); and 

(b) despite that evidence, the regulator is not satisfied that the offender has 

taken the action or actions specified in the order in accordance with the order, 

                                                      
247  A Fitzsimmons, Chairman, Reputability Ltd, Naming and Shaming. See: 

https://www.reputability.co.uk/files/press/20090312-corporate-manslaughter.pdf. Viewed 2 April 2019. 

248  ibid. 

https://www.reputability.co.uk/files/press/20090312-corporate-manslaughter.pdf
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the regulator may apply to the [designated court] for an order authorising the 

regulator, or a person authorised in writing by the regulator, to take the action or 

actions. 

(5) If the regulator or a person authorised in writing by the regulator takes an action 

or actions in accordance with subsection (3) or an order under subsection (4), the 

regulator is entitled to recover from the offender, by action in a court of competent 

jurisdiction, an amount in relation to the reasonable expenses of taking the action 

or actions as a debt due to the regulator. 

 The provision has been adopted by Queensland, at section 236 of its Work Health and Safety 

Act 2011 (Qld). 

 There is a significant body of evidence in support of the deterrence value of naming and 

shaming. 

 The Committee supports WorkSafe’s practice of listing details of its successful prosecutions 

on its website. However, the Committee is of the view that WorkSafe should ensure that the 

prosecutions webpage is easier to locate by using a hyperlink on its homepage. 

 The Committee expresses the view that WorkSafe should develop a communications strategy 

to raise public awareness of the prosecutions list on its website. 

 The Committee is also of the view that greater detail could be provided in the prosecutions 

list, and that WorkSafe should report successful prosecutions in Safety Alerts and newsletters. 

FINDING 26 

Information on occupational health and safety prosecutions is difficult to find on the WorkSafe 

(the Department of Mines, Industry Regulation and Safety) website, thus diluting its deterrent 

effect.  

 

RECOMMENDATION 36 

The Committee recommends that information on occupational health and safety prosecutions 

should be given more prominence on the WorkSafe (the Department of Mines, Industry 

Regulation and Safety) website, and be included in Safety Alerts and newsletters. 

 

FINDING 27 

The Occupational Safety and Health Act 1984 does not provide authority to make adverse publicity 

orders. 

 

RECOMMENDATION 37 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 introducing a 

power to make adverse publicity orders. 

 The Committee notes that provision for the making of adverse publicity orders is included in 

the Work Health and Safety Bill 2019, as it was referred to the Legislation Committee for 

scrutiny, at clause 236. 

Enforceable undertakings 

 The Model WHS legislation (Part 11 of the Model Act) provides for an employer to enter into 

a ‘WHS undertaking’ with the regulator to carry out specific activities as an alternative to, or in 
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exchange for the discontinuance of, any legal proceedings connected to an alleged 

contraventions of OSH laws. The WHS undertaking is a legally binding agreement. 

 Multiplex gave evidence that it accepted an enforceable undertaking in New South Wales. 

Jason Thomson, Regional Director, told the Committee that Multiplex had opted for such an 

undertaking instead of facing a prosecution: 

In New South Wales, for example, our undertaking was to liaise with industry to 

come up with a practical guide to planning for the safe erection of steel structures, 

which we did with the Australian Steel Institute and various members and other 

companies. That actually resulted in a standard being formed. It has had a bit of a 

ripple effect in the industry, so it has been a positive outcome in lieu of paying a 

fine. It actually cost us a lot more money to do that, but it was a positive outcome 

for industry.249 

 In New South Wales, an enforceable undertaking will only be accepted by SafeWork NSW if it 

demonstrates: 

 benefits to the workplace 

 benefits to the particular industry 

 benefits to the community.250 

 Section 216 of the Model WHS Act, and section 216 of the Work Health and Safety Act 2011 

(NSW), also provide that an enforceable undertaking cannot be accepted for a contravention 

or alleged contravention that is a Category 1 offence. 

 In the Model WHS Act and in New South Wales, the giving of an enforceable undertaking 

does not constitute an admission of guilt by the person giving it in relation to the 

contravention or alleged contravention.251 The penalty for a contravention of an enforceable 

undertaking is $50 000 for an individual and $250 000 for a body corporate.252 In that event, 

the regulator may apply to the court for other orders to be made (a direction to comply with 

the undertaking, for example), and nothing in the legislation prevents the regulator from 

bringing proceedings for the original alleged breach of the OSH laws.253 

 SafeWork NSW give examples of the types of enforceable undertakings that it has agreed to 

accept on its website. The examples include: 

 developing online induction training and toolbox talk sessions on safety rules for high-risk 

activities, including working on scaffolding 

 delivering a safety leadership training program for managers and supervisors 

 increasing resources for supervisors to assist in effective supervision 

 developing a due diligence program and supporting documentation for senior 

management 

 presenting the lessons learned from the incident and safety improvements to an industry 

forum 

 funding a work placement for a student.254 

                                                      
249  Jason Thomson, Regional Director, Multiplex, transcript of evidence, 4 December 2017, p 5. 
250  NSW Government, SafeWork NSW. See: 

http://www.safework.nsw.gov.au/law-and-policy/enforcement/enforceable-undertakings. Viewed 20 February 2019. 
251  Model Work Health and Safety Act s 216(3) and Work Health and Safety Act 2011 (NSW) s 216(3). 
252  Work Health and Safety Act 2011 (NSW) s 219. 
253  Model WHS Act s 220(4) and Work Health and Safety Act 2011 s 220(4). 
254  NSW Government, SafeWork NSW. See: 

http://www.safework.nsw.gov.au/law-and-policy/enforcement/enforceable-undertakings
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 In the ACT, enforceable undertakings are permissible by section 216 of the Work Health and 

Safety Act 2011 (ACT). Similarly to New South Wales, an enforceable undertaking cannot be 

accepted for a contravention or alleged contravention of a Category 1 offence (in New South 

Wales, that is exposing a person to a risk of death or serious injury or illness which involves 

grossly negligent or reckless conduct).255  

 Again, the giving of such an enforceable undertaking does not constitute an admission of 

guilt. 

 Section 230(3)(b) of the ACT statute, reflecting section 230(3)(b) of the Model WHS Act, goes 

on to state (insofar as is relevant): 

The regulator must issue, and publish on the regulator’s website, general guidelines 

as to: 

(b) the acceptance of WHS undertakings under this Act. 

 Access Canberra (the website incorporating the WorkSafe ACT website) contains such 

guidance on enforceable undertakings. It says: 

An enforceable undertaking is a legally binding agreement between Access 

Canberra and the person who proposed the undertaking. If Access Canberra 

accepts the work health and safety undertaking the person is obliged to carry out 

the specific activities outlined in the undertaking. The activities are intended to 

improve not only health and safety at the workplace, but also deliver health and 

safety initiatives to the relevant industry and the broader community. The activities 

may be substantial. 

When a proposed enforceable undertaking is accepted, any legal proceedings 

connected to the alleged contravention are discontinued. Where legal proceedings 

have not been instituted, acceptance of the undertaking will mean that no 

proceedings will be commenced, subject to the undertaking not being 

contravened.256 

 The website, helpfully, points out the benefits of the enforceable undertaking regime: 

An enforceable undertaking: 

 provides for significant and ongoing commitments that aim to achieve 

improved work, health and safety outcomes and compliance; 

 provides an opportunity for organisational reform to implement effective 

workplace health and safety; 

 provides a similar deterrent effect to a successful legal proceeding, due to 

the terms of the enforceable undertaking; and, 

 provides an opportunity for the person to communicate to their industry 

peers and the community generally about the consequences of unsafe 

work practices and the opportunities that putting in place safe work 

practices can bring.257 

                                                      
http://www.safework.nsw.gov.au/law-and-policy/enforcement/enforceable-undertakings. Viewed 20 February 2019. 

255  Work Health and Safety Act 2011 (NSW), s 216(2). 

256  ACT Government, Access Canberra. See: 

https://www.accesscanberra.act.gov.au/app/answers/detail/a_id/3044/kw/WHS%20undertakings. Viewed 

5 June 2019. 

257  ibid. 

http://www.safework.nsw.gov.au/law-and-policy/enforcement/enforceable-undertakings
https://www.accesscanberra.act.gov.au/app/answers/detail/a_id/3044/kw/WHS%20undertakings


106 Chapter 4    Compliance, deterrence and WorkSafe 

 South Australia, the Northern Territory and Tasmania also have enforceable undertaking 

provisions that mirror the Model WHS Act. 

 As stated above, in NSW, a WHS undertaking cannot be accepted for a contravention or 

alleged contravention of a Category 1 offence. This replicates section 216(2) of the Model 

WHS Act. In Queensland however, the Work Health and Safety and Other Legislation 

Amendment Bill 2017 has amended the Work Health and Safety Act 2011 so that enforceable 

undertakings cannot be accepted for a contravention or alleged contravention that involves a 

fatality. This applies whether the charge is a Category 1 or Category 2 offence (exposing a 

person to the risk of death or serious injury or illness where recklessness is not alleged to be a 

factor) or an offence under Part 2A, being the new industrial manslaughter offences.258  

 There exists already in Western Australia a version of this sanction. At Part VII, Division 3 of 

the Act, the court may make an order allowing an offender to enter into an undertaking with 

WorkSafe, in lieu of the payment of a fine. However, in this instance, it is the court that makes 

the order, and this only applies following a prosecution, conviction and the imposition of a 

fine (section 55I) rather than applying in lieu of a prosecution. 

 Further, this power only arises in limited circumstances—an undertaking might only be 

allowed where no physical harm was done to any person, where the offender and 

complainant agree and in respect of a conviction for a limited number of ‘relevant offences’, 

which are: 

 failure to properly attempt to resolve an issue relating to occupational safety and health 

(section 24(4)) 

 failure to properly consult on matters relevant to the election of a HSR (section 30(7)) 

 failure to comply with duties in relation to HSRs (section 35(4)) 

 failure to establish a safety and health committee when required to do so (section 38(2)) 

 failure to respond to a request to establish a safety and health committee (section 39(3)) 

 failure to notify a HSR of the presence at the workplace of a WorkSafe inspector (section 

45(5)) 

 impersonating an inspector, obstructing or interfering with an inspector, threatening or 

abusing an inspector, contravening any requirement of an inspector, providing false or 

misleading information to an inspector or directly or indirectly preventing another person 

from complying with the Act (section 47(1)) 

 failure to comply with an improvement notice within the time specified (section 48(4)) 

 failure to notify WorkSafe forthwith of the satisfaction of the terms of an improvement 

notice (section 48(5)) 

 failure to prominently display an improvement notice, removing an improvement notice 

before it has been complied with or failing to post alongside an improvement notice any 

decision by the Commissioner to vary its terms (section 48(6)) 

 failure to comply with a prohibition notice (section 49(5), and 

 failure to prominently display a prohibition notice, removing a prohibition notice before it 

has been complied with or ceased to have effect or failing to post alongside a prohibition 

notice any decision by the Commissioner to vary its terms (section 49(6)). 

                                                      
258  Work Health and Safety Act 2011 (Qld), s 216(2). 
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 In lieu of the payment of an imposed fine, the court may allow for the making of an 

undertaking which provides for the offender to do one or more of the following: 

 to take specified steps for the improvement of occupational safety and health at a 

specified workplace or in connection with the business or operations of the offender 

 to take specified steps to publicise details of any specified offence or its consequences, or 

the amount of the fine or fines imposed and the fact that the undertaking has been 

entered into under this Division, or any other related matter 

 to remedy any consequence of a specified offence, so far as it is practicable to do so, but 

not in a way which orders compliance by the offender with a duty he or she already has 

under any provision of the Act or under an improvement notice or a prohibition notice 

 to carry out a specified project or activity for the improvement of occupational safety and 

health in the community, or in a particular section of the community, or in connection 

with a particular kind of activity in the State. 

 The Boland Report made mention of enforceable undertakings, as they are set out in the 

Model WHS legislation. It stated: 

The use of EUs [enforceable undertakings] has increased since the adoption of the 

model WHS laws, with a total of 35 EUs accepted by regulators covered by the 

model WHS laws in 2015–16 and 33 in 2016–17, compared with 10 in 2011–12.259 

 Ms Boland had consulted widely on the provisions. Generally speaking, unions were of the 

view that such undertakings were seen as a soft option by employers, which may be attractive 

to an employer that is under resourced. Other submitters felt that family members of workers 

who had died or been catastrophically injured at work should be given a role in the 

negotiating process around such undertakings. In the end, Ms Boland said: 

I am recommending that the current provisions of the model WHS Act are retained 

in relation to EUs. Within this context, I reinforce the importance, which has been 

echoed by regulators during this Review, of the consideration of family support (or 

not) for the acceptance of any EU where there has been a fatality.260 

 The Committee notes the powers in respect of undertakings as they are set out in the Act, but 

much prefers the provisions as set out in the Model WHS Act and as adopted by the 

jurisdictions listed above. The ability to accept enforceable undertakings under the Model 

WHS Act is available in respect of a far wider range of offence provisions. More importantly, 

the undertakings may be accepted by the regulator in place of the pursuit of a prosecution, 

rather than by the court following trial and punishment. The savings, in time and money, 

created by the avoidance of court proceedings makes this a more attractive option than the 

provisions currently in the Act. 

 

FINDING 28 

The ability to accept enforceable undertakings may avoid the cost and inconvenience of a 

prosecution, in appropriate cases, and may deliver occupational safety and health benefits to a 

particular workplace or industry.  

 

                                                      
259  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 132, citing Safe Work Australia, Comparative performance monitoring report, 19th edition, Safe Work Australia, 

October 2017.  

260  ibid., pp 132-3. 
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FINDING 29 

The Occupational Safety and Health Act 1984 does not provide authority for WorkSafe to accept 

enforceable undertakings. 

 

RECOMMENDATION 38 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia an amendment to the Occupational Safety and Health Act 1984 providing for the 

entering into of enforceable undertakings. Further, this authority should clearly prohibit the 

entering into of enforceable undertakings for offences involving gross negligence, or where the 

‘act’ or ‘omission’ causes the death of, or serious injury to, another person. 

 The Committee notes that the Government has chosen to include the provisions of Part 11 of 

the Model WHS Act, dealing with the imposition and acceptance of enforceable undertakings, 

in the Work Health and Safety Bill 2019, as it was referred to the Legislation Committee for 

scrutiny (clauses 216-222). 

 As has been outlined in Chapter 2, the most serious OSH offences in Western Australia that 

may be committed by an employer are set out at sections 19A(1) and (2), being a breach of 

the Act in circumstances of gross negligence, and a breach that does not involve gross 

negligence but does cause the death of, or serious harm to, an employee. The Act also 

establishes in similar terms first and second order offences (the first order offence involving 

gross negligence) that may be committed by employees, self-employed persons, bodies 

corporate, persons in control of workplaces and manufacturers of plant for use in 

workplaces.261 The Committee is of the view that any new power to enter into enforceable 

undertakings should not be available in these circumstances. 

 The Committee notes that, should the provisions of Part 11 of the Work Health and Safety Bill 

2019 be enacted, a WHS undertaking could not be accepted for a contravention or alleged 

contravention that is an industrial manslaughter offence. 

 The Committee is of the view that the ability to enter into enforceable undertakings should 

exclude industrial manslaughter offences.  

 Section 217(2) of the Model WHS Act states that when a regulator accepts an enforceable 

undertaking: 

The regulator must publish, on the regulator’s website, notice of a decision to 

accept a WHS undertaking and the reasons for that decision. 

 That provision is replicated in section 217(2) of the Work Health and Safety Act 2011 (NSW). In 

the section of the SafeWork NSW website, under ‘Compliance and prosecutions’, are listed 

those enforceable undertakings that have been entered into, with eight such agreements 

listed in 2020 (up to 1 July 2020) and 12 in 2019.262 

 The Committee is of the view that the WorkSafe website should similarly list and publicise all 

enforceable undertakings entered into, as well as general guidelines as to the circumstances 

in which such undertakings will be accepted. 

                                                      
261  Occupational Safety and Health Act 1984, ss 20A(1) and (2), 21A(1) and (2), 21C(1) and (2), 22A(1) and (2), 23AA(1) 

and (2).  

262  SafeWork NSW. See: https://www.safework.nsw.gov.au/compliance-and-prosecutions/enforceable-undertakings. 

Viewed 25 June 2020. 

https://www.safework.nsw.gov.au/compliance-and-prosecutions/enforceable-undertakings
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RECOMMENDATION 39 

The Committee recommends that, should WorkSafe be granted the power to accept enforceable 

undertakings under the Occupational Safety and Health Act 1984, WorkSafe (the Department of 

Mines, Industry Regulation and Safety) should be required to issue on its website: 

 general guidelines in relation to the acceptance of enforceable undertakings 

 notice of a decision to accept an enforceable undertaking, and the reasons for that 

decision. 

 The Committee notes that, should the provisions of Part 11 of the Work Health and Safety Bill 

2019 be enacted, both of these obligations would be met by clauses 230(2)(b) and 217(2). 
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CHAPTER 5  

WorkSafe’s performance against the objects of the 

Occupational Safety and Health Act 1984 

 One of the terms of reference for this inquiry is ‘WorkSafe’s performance against the objects of 

the Occupational Safety and Health Act 1984.’ This and subsequent chapters of this report will 

look into the extent to which the Commissioner and the departmental staff appointed to 

assist him or her meet the obligations imposed upon them by subsections 18(1) and (2) of the 

Act, being the administration of the Act as listed in its objects.  

 The objects of the Act are contained in section 5—they are: 

(a) to promote and secure the safety and health of persons at work 

(b) to protect persons at work against hazards 

(c) to assist in securing safe and hygienic work environments 

(d) to reduce, eliminate and control the hazards to which persons are exposed at work 

(e) to foster cooperation and consultation between and to provide for the 

participation of employers and employees and associations representing 

employers and employees in the formulation and implementation of safety and 

health standards to current levels of technical knowledge and development 

(f) to provide for formulation of policies and for the coordination of the 

administration of laws relating to occupational safety and health, and 

(g) to promote education and community awareness on matters relating to 

occupational safety and health. 

 It would commonly be thought that the objects set out at section 5(a)-(d) would be 

WorkSafe’s core business. Clearly, as a collective, they have the core aim of controlling 

hazards, keeping people safe at work and reducing the number of injuries and fatalities in the 

workplace. The Committee therefore believes that it is reasonable that they should be 

considered together. 

 This chapter will look at WorkSafe’s operations with regard to objects (a) to (d), including the 

overall record of WorkSafe in achieving all of those objects as a whole, as reflected in statistics 

regarding workplace incidents (including fatalities) as well as the outcomes of inspections 

carried out as a preventative measure. Chapters 6 to 8 will then look at WorkSafe’s 

achievement of objectives (e) to (g). 

Promoting and securing the safety and health of persons at work, protecting 

persons, reducing or eliminating hazards and assisting in securing safe and 

hygienic work environments 

 The Committee’s starting point in determining the success or otherwise of WorkSafe in 

meeting these objects of the Act was an examination of statistics provided by WorkSafe and 

by Safe Work Australia.263  

                                                      
263  Safe Work Australia is an Australian statutory agency established under the Safe Work Australia Act 2008 (Cth). Its 

object, under section 5A of that Act, is ‘to improve national WHS outcomes and workers’ compensation 

arrangements by providing an inclusive tripartite forum for representatives of governments, workers and employers 

to (a) collaborate on national WHS and workers’ compensation matters and (b) lead the development of evidence 
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 This examination gave rise to concerns about the nature of data recorded by WorkSafe. A 

range of sources are used, including heavy reliance on statistics recorded by WorkCover WA, 

which do not fully correspond with what WorkSafe itself should be recording. If WorkSafe is to 

function as an agency with any sort of independent form, it needs to properly record data that 

is relevant to its own functions. Only through corresponding statistics can proper comparison 

be made with any KPIs that are, or should be, set for the agency. 

 The Committee considered the set KPI for WorkSafe for 2017-18 (there being only one 

reported upon), concerning the outcomes of inspections, where employers have or have not 

complied with occupational safety and health obligations on a number of fronts. It also 

considered the 2018-19 annual report, where performance indicators were differently derived 

and formatted. Finally, it moved on to looking at what it considered to be the most important 

statistics, for injuries and fatalities in workplaces, those being the most tangible outcomes.  

Key performance indicators 

2017-18 

 The DMIRS Annual Report 2017-18 set out scant information with regard to KPIs for WorkSafe. 

Only the following was reported:264 

Government goals Outcomes 

O3: Strong Communities: Safe 

communities and supported families 

O3: A workplace operated in a safe and 

healthy manner. 

 O3.1: The extent to which workplaces meet 

occupational safety and health criteria in 

priority areas. 

 The summary of results for that financial year, under the outcome heading ‘The extent to 

which workplaces meet occupational safety and health criteria in priority areas’, was recorded 

as follows: 

Outcome 3: A workplace operated in a safe and healthy manner 

Key effectiveness indicator O3.1: The extent to which workplaces meet occupational 

safety and health criteria in priority areas. 

What we measure: 

This measure examines the department’s effectiveness in ensuring workplaces 

operate in a safe and healthy manner. This is assessed in terms of the extent to 

which workplaces meet occupational safety and health criteria in priority areas. 

Priority areas include Electricity, Falls from Heights, Fatigue Management, 

Hazardous Substances, Manual Handling (Lifting), Machine Guarding, Mobile Plant, 

and Slips, Trips and Falls. 

How we measure: 

This measure is calculated as a percentage of total compliant Priority Inspection 

Reports (PIRs) out of the total number of inspections carried out. 

                                                      
based national WHS and workers’ compensation policies and strategies; and (c) promote consistency in WHS and 

workers’ compensation arrangements across Australia.’ 

264  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018, p 78. 
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Our performance: 

 

During 2017–18, a total of 18,368 PIRs were undertaken as compared to 18,896 in 

2016–17. Of these, 76 per cent were found to be compliant, which was one per cent 

higher than the target of 75 per cent and four per cent higher than the 2016–17 

result of 72 per cent. 

 

Results in detail: 

Compliance with each priority area was: 

 Compliance with Electricity inspections was 67 per cent. 

 Compliance with Falls from Heights inspections was 72 per cent. 

 Compliance with Fatigue Management inspections was 76 per cent. 

 Compliance with Hazardous Substances inspections was 68 per cent. 

 Compliance with Manual Handling (Lifting) inspections was 88 per cent. 

 Compliance with Machine Guarding inspections was 85 per cent. 

 Compliance with Mobile Plant inspections was 79 per cent. 

 Compliance with Slips, Trips & Falls inspections was 78 per cent.265 

 Whilst not described as a KPI, the 2017-18 annual report did devote a half page to WorkSafe’s 

activities as regulator, including trends in workplace injury/disease and fatality rates.266 It says: 

Tracking and monitoring worker safety remains an important part of our regulatory 

function. According to the most recent preliminary data on work-related lost time 

injuries and diseases (LTI/Ds), the five-year trend (2012-13 to 2016-17) for 

frequency rate, measured per one million hours worked, shows a 3.7 per cent 

reduction. In addition, the five-year trend (2012-13 to 2016-17) for incidence rate, 

measured per hundred employees, shows a 4.1 per cent reduction. 

The most recent data shows the average work-related traumatic injury fatality 

incidence rate for the five-year period is 9.8 work-related traumatic injury fatalities 

                                                      
265  ibid., pp 86-7. 

266  ibid., p 28. 
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per one million workers. This is a 7.4 per cent reduction from a fatality incidence 

rate of 13.5 for the five-year period of 2012–13 to 2016–17.  

 

 Injury/disease and fatality statistics will be discussed later in this chapter. The Committee 

notes that the figures for lost time injuries or diseases do not take into account those injured 

workers who are placed on lighter duties, and thus those figures may be misleading (see 

paragraph 5.47). 

 The 2017-18 annual report also included mention of ‘shared responsibilities with other 

agencies.’ Under the ‘Intended outcomes’ was included the joint-initiative (DMIRS, Main 

Roads WA and the WA Police) entitled ‘Fatigue and Isolated Drivers in the Commercial Vehicle 

Sector.’ The report gives the following information: 

Target: 

250 proactive stops proposed. 

Result: 

169 proactive stops were conducted in Ravensthorpe and Northam with roadblocks 

in Middle Swan, Walgoolan and the Eucla between 1 July 2017 and 30 June 2018. 

Most locations involved collaboration with WA Police and Main Roads WA.267 

 The Annual Report 2018-19 records the same data as follows: 

Target: 

250 proactive stops proposed. 

Results: 

WorkSafe inspectors carried out 283 investigations. Enforcement rate was 20 per cent, 

with issue of 24 improvement notices, seven prohibition notices, and 45 verbal 

directions.268 

 This initiative will be discussed further at paragraphs 5.71 to 5.83. 

 For the 2018-19 annual report, the Department included new KPIs and Key Effectiveness 

Indicators, presented in a different format based on its new Outcome Based Management 

Framework, implemented as part of the 2018-19 Budget cycle process.269 The key 

                                                      
267  ibid., p 23. 

268  Department of Mines, Industry Regulation and Safety, Annual Report 2018-19, report prepared by the Department 

of Mines, Industry Regulation and Safety, 25 September 2019, p 16. 

269  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 5 asked at hearing held 

16 September 2019, dated 14 October 2019, p 6. 
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effectiveness indicator O3.1, outlined at paragraph 5.8 of this report for 2017-18, is no longer 

reported. However, the Department has supplied the Committee with the equivalent figures 

for 2018-19: 

 The extent to which workplaces met occupational health and safety criteria in 

priority areas (calculated as a percentage of total compliant Priority Inspection 

Reports (PIRs) out of the total number of inspections was 76 per cent, the same as 

in the year 2017-18. 

 The total number of PIRs undertaken was 19 632, up from 18 368 the year 

before.270 

 Compliance with each priority area in 2018-19, compared to 2017-18, was recorded as: 

 Compliance with Electricity inspections    69 per cent (>2) 

 Compliance with Falls from Heights inspections  68 per cent (<4) 

 Compliance with Fatigue Management inspections  84 per cent (>8) 

 Compliance with Hazardous Substances inspections  67 per cent (<1) 

 Compliance with Manual Handling (Lifting) inspections 88 per cent (same) 

 Compliance with Machine Guarding inspections  84 per cent (<1) 

 Compliance with Mobile Plant inspections   74 per cent (<5) 

 Compliance with Slips, Trips & Falls inspections  80 per cent (>2).271 

 Clearly these are mixed results, but the Committee is pleased to see a marked increase in 

compliant employers when it comes to fatigue management inspections, an area of some 

concern. 

2018-19 

 For the purposes of this latest annual report, a stakeholder satisfaction survey was introduced. 

In response to the question ‘Overall, how satisfied are you with the performance of DMIRS as 

an effective industry regulator?’, 65 per cent of 950 responses received were positive, some 10 

per cent lower than the target the Department had set itself.272 The Department explained 

that outcome as follows: 

The relatively higher levels of dissatisfaction for this indicator … can largely be 

explained by the nature of interactions undertaken with the industry advice and 

regulation service stream. A relatively high proportion of stakeholders had initiated 

contact with the department to make a complaint about industry, and these 

respondents were more likely to report they were dissatisfied overall.273 

 This statement in itself is concerning to the Committee. It indicates that the least satisfied with 

the services offered by the Department were those who had reported safety and health 

matters. 

                                                      
270  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 4. 

271  ibid. 

272  Department of Mines, Industry Regulation and Safety, Annual Report 2018-19, report prepared by the Department 

of Mines, Industry Regulation and Safety, 25 September 2019, p 63. 

273  ibid., p 64. 
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 As its effectiveness indicator for 2018-19, the Department selected ‘Work-related traumatic 

injury fatalities’, the regulation of workplaces being one of its ‘primary functions’. The 

Department explained that: 

The number of work-related traumatic injury fatalities was selected as our 

effectiveness indicator to demonstrate to the community, regulated industries and 

all workplaces the gravity with which we approach the task of continuing to reduce 

the risk of, and hopefully eliminate, work-related fatalities.274  

Limitations on statistics  

 Statistics in relation to workplace injuries in Western Australia are compiled by WorkSafe, 

WorkCover WA and Safe Work Australia. Safe Work Australia compiles, analyses and reports 

on a range of work health and safety and workers’ compensation data to provide a national 

picture of work-related injuries, fatalities and diseases.275 

 WorkSafe provided the Committee with a range of statistics including: 

 work-related fatalities statistics collected by WorkSafe 

 work-related injury statistics collected by WorkCover WA, and 

 work-related injury and fatality statistics from the Safe Work Australia Comparative 

Performance Monitoring Report 19th Edition. 

 Safe Work Australia has since published the 21st Edition of its Comparative Performance 

Monitoring Report, released in January 2020. It should be noted that there is something of a 

time lapse regarding Safe Work Australia data which is reported some time after its collection. 

However, the Safe Work Australia data mentioned in this report is the latest available, taken 

from its January 2020 publication.  

 The data reflected in the Safe Work Australia Comparative Performance Monitoring Reports is 

supplied by all the States and Territories—for WA, it is collected from WorkSafe. Safe Work 

Australia warns in relation to its report:  

readers should be aware that the data presented here may differ from jurisdictional 

annual reports due to the use of different definitions and the application of 

adjustment factors to aid in the comparability of data.276 

 The WorkCover WA statistics will not necessarily correspond with the statistics collected by 

WorkSafe, due to the different collection methods of the two agencies. WorkSafe told the 

Committee that it collects data from its own notifications system and from the Australian 

Transport Safety Bureau (ATSB), the Australian Maritime Safety Authority (AMSA) and the 

Department of Mines and Petroleum (now Resources Safety, DMIRS)277, whilst the statistics 

collected by WorkCover WA are derived from workers’ compensation claims lodged in 

accordance with the Workers Compensation and Injury Management Act 1981.278 Nevertheless, 

in relation to work-related injury statistics, WorkSafe uses the statistics provided by 

WorkCover WA because, in WorkSafe’s view, those figures constitute ‘more holistic and 

                                                      
274  ibid., at p 64. 

275  Safe Work Australia. See: https://www.safeworkaustralia.gov.au/statistics-and-research/statistics/statistics. 

Viewed 15 May 2018. 

276  Safe Work Australia, Comparative Performance Monitoring Report 20th Edition (Part 1), report prepared by Safe Work 
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complete information’.279 However, these figures would not include all work-related injuries, 

as not all injuries result in a claim being made. Workers may choose not to make a claim for 

various reasons, including income protection insurance or use of sick leave. 

 The statistics provided by WorkCover WA and Safe Work Australia do not include fatalities or 

injuries caused by occupational diseases. When WorkSafe was asked about this, the 

Committee was told: 

One of the difficulties is the workers’ compensation system and whether or not 

those diseases are actually all compensated. There are a number of ways of trying 

to work out what diseases are occupational and the extent or the percentage of a 

type of disease that is work-related. The research on that has shown that you would 

not expect all of those to end up in the workers’ compensation system—they do 

not. If you get a disease like lung cancer that is common in the community and a 

person gets that, it goes through the medical system. It may not be considered as 

to whether there were any work factors. Those doctors might not ask those 

questions, so it never comes up. That is, “Okay, that is a lung cancer case”, whereas 

if further questions are asked and they find out about certain work exposures, they 

then might potentially draw that connection, but it is thought that, for a lot of them, 

that might happen and the connection might not be drawn, so the data is not 

thought to be as robust.280 

 Suicides are also excluded from the WorkCover WA and Safe Work Australia data. The 

Committee was told that it is often difficult to establish a nexus between a suicide and work. 

The Committee was told: 

If they are thought to be work-related, we would make some inquiries on them. 

Occasionally, those matters are reported to us where there is a possibility of, again, 

a bit of a nexus with work. It does not mean that we would not consider looking at 

them, and sometimes we have made those kinds of inquiries where there is the 

possibility of it being work-related. But in terms of why it is not one of our criteria, I 

am not actually sure.281  

 The then Commissioner went on: 

unless you can prove a nexus with the work, it does not get counted.282  

 The investigation of potentially work-related suicides, or the lack of such investigation, is a 

matter of concern to the Committee. It is reported on at paragraphs 5.89 to 5.113 of this 

report). 

Injuries at work 

 Section 23I of the Act deals with the compulsory notification of ‘deaths, injuries and diseases’. 

In brief, an employer must notify the Commissioner in the prescribed form when: 

 at a workplace, or at residential premises to which section 23G(2) applies, an employee 

incurs an injury, or is affected by a disease, that results in the death of the employee, or is 

of a kind that is prescribed; or  
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 at a workplace, a person who is not an employee incurs an injury in prescribed 

circumstances that results in the death of the person, or is of a kind that is prescribed, in 

connection with the business of an employer, or the business of a self-employed person. 

 Under regulation 2.4 of the Regulations, the type of notifiable injuries that need to be 

reported are prescribed: 

Injuries etc. prescribed 

(1) For the purposes of section 23I(2)(a) of the Act, the kinds of injury incurred by an 

employee to be notified by an employer to the Commissioner are — 

(a) a fracture of the skull, spine or pelvis; 

(b) a fracture of any bone — 

(i) in the arm, other than in the wrists or hand; 

(ii) in the leg, other than a bone in the ankle or foot; 

(c) an amputation of an arm, a hand, finger, finger joint, leg, foot, toe or toe joint; 

(d) the loss of sight of an eye; 

(e) any injury other than an injury of a kind referred to in paragraphs (a) to (d) which, 

in the opinion of a medical practitioner, is likely to prevent the employee from being 

able to work within 10 days of the day on which the injury occurred. 

 Diseases that have been prescribed for the purposes of section 23I are set out at regulation 

2.5: 

(1) For the purposes of section 23I(2)(a) of the Act, the kinds of disease affecting an 

employee to be notified by an employer to the Commissioner are the diseases set 

out in column 1 of the Table to this regulation that have been contracted in the 

course of the kind of work set out opposite that disease in column 2 of the Table. 

 

Work-related injury statistics collected by WorkSafe   

 As related above, injury statistics are provided to WorkSafe by WorkCover WA, and are 

derived from workers’ compensation claims lodged in accordance with the Workers’ 

Compensation and Injury Management Act 1981. Only those workers who are covered under 

that statute are included in the data. 
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 WorkSafe refers to lost time injuries/diseases (LTI/Ds)—these are injuries or diseases that 

result in a fatality, permanent disability or time lost from work. In Western Australia, time lost 

through injury or disease is defined as one day/shift lost or more.283 

 WorkSafe provided information to the Committee that: 

All deaths, injuries and diseases notified by employers under section 23I of the 

Occupational Safety and Health Act 1984 (the Act) are recorded in WISE as an 

Injury/disease, but are not used for statistical purposes for a number of reasons. 

Information provided by employers in relation to the nature of the injury and a brief 

description how the injury occurred is provided by the employer in free text and is 

entered in the Injury/disease as provided. This information is not coded for reasons 

described below and is therefore unsuitable for collating statistical data. 

LTI/D statistics from WorkCover WA are more reliable as they cover all LTI/Ds and 

are based on detailed information about the injury or disease, including medical 

certificates. 

Employers are required to forthwith notify WorkSafe of particular injuries and 

diseases. As the information needs to be provided forthwith, it is based on 

information the employer has at the time of the incident or shortly thereafter. The 

information may not be based on an opinion of a medical practitioner or specialist 

doctor and may not be accurate. This is another reason why the data provided by 

the employer following an injury is not suitable for statistical purposes.284 

 The Committee asked whether all injuries are recorded and investigated by WorkSafe. 

WorkSafe responded that: 

Each injury/disease notified under section 23I of the Act is referred to the 

inspectorate for review. The information provided in free text about the nature of 

the injury and a brief description of how the injury occurred is reviewed by the 

Team Manager. Predominantly serious injuries or diseases and deaths are allocated 

to an inspector for investigation.285 

 The answer and evidence heard by the Committee indicates that not all reported workplace 

injuries are investigated. Those that are may not be investigated in a timely manner—for 

example, with no WorkSafe office in the north-west of the state, investigations of a workplace 

injury would need to wait until an inspector was next scheduled to visit the town, with limited 

funding for travel and accommodation. Also, the Committee heard evidence that, due to 

these resourcing deficiencies, some workplace injury investigations are conducted over the 

telephone without the inspector visiting the workplace at all. This problem was not limited to 

the north-west. Workloads and insufficient inspectors meant that not all workplace injuries in 

the Metropolitan area and elsewhere in the regions were inspected in a timely manner.  
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Figure 7. Number of LTI/Ds (one or more days/shifts lost from work) recorded in WA: 2006-07 to 

2017-18 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 5. Note: r = revised data. 

P = preliminary data.] 

 The data in this graph is taken from WorkCover WA statistics. As mentioned, WorkSafe also 

collects data in WISE, as reported to it under the Act and Regulations, but explained why this 

is not used for statistical purposes (paragraphs 5.25 and 5.35). It is of concern to the 

Committee that the State regulator is unable to compile its own working data so as to be 

aware of trends, and of its own success or otherwise in meeting its objectives, whether those 

objectives are linked to KPIs or not. 

 The Committee had some concerns, raised during the course of the inquiry, as to whether 

employers were sufficiently aware of their duty to report injuries to WorkSafe under the Act 

and Regulations. The following case involved a Perth company (the Committee has 

determined to identify the business as Company X rather than name the business) and is 

provided to highlight the Committee’s concern: 
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 Based on this case, and other anecdotal evidence, the Committee is of the view that this is not 

an isolated or rare case, and that many employers may not fully understand their duties under 

the law to notify WorkSafe of an incident. 

Work-related injury statistics collected by Safe Work Australia   

 Safe Work Australia provides statistics on national incidence and frequency rates for serious 

claims. Serious claims refer to those relating to incapacity that results in a total absence from 

work of one working week or more.286 Clearly, this data differs from the statistics shown in 

Figure 8, which shows one or more days/shifts lost from work. Nonetheless, it is valuable as a 

comparative tool. 

 As the Comparative Performance Monitoring Report indicates, this data: 

shows that the overall Australian incidence rate for serious claims has steadily 

declined over the past four years, falling by 10 per cent from 10.3 to 9.3 claims per 

1,000 employees between 2013–14 and 2017–18. Preliminary data for 2017–18 

(denoted by letter “p”) show an incidence rate of 9.1 claims per 1,000 employees, 

however this is expected to be revised upwards when updated data are available.287 

                                                      
286  Safe Work Australia, Comparative Performance Monitoring Report 21st Edition (Part 1), report prepared by Safe 

Work Australia, January 2020, p 8. 

287  ibid. 

Company X 

This company had been visited by WorkSafe and issued with improvement notices in 

August 2016 for having two employees working on a construction site without holding 

construction induction training certificates. 

The following month, another employee fell from a ladder and broke his ankle. It 

transpired that this person had been hired from a recruitment company by a contractor 

of Company X. The recruitment company had not reported the notifiable incident (that 

is, unavailable to work for more than 10 days) to WorkSafe. A WorkSafe inspector 

attended the site in November 2016. The inspector had no knowledge of the workplace 

injury, and thus no action appears to have been taken in relation to the incident. 

In March 2017, WorkSafe visited the site in response to a union complaint regarding the 

incident. WorkSafe found that the workplace injury had been reported to WorkCover, 

and that relevant payments had been made to the employee, and it was believed by 

Company X that this was legally sufficient. Moreover, the employment structure on this 

site was complicated, involving three separate companies. The visiting inspector had 

formed the view that Company X exercised control of the site and employees so as to be 

responsible for hazards in the area and for the notification of relevant incidents. 

Improvement notices were issued in March 2017 to Company X and to the recruitment 

company. 
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Figure 8. Incidence rates of serious injury and disease claims by jurisdiction 

 

[Source: Safe Work Australia, Comparative Performance Monitoring Report 21st Edition (Part 1), report prepared 

by Safe Work Australia, January 2020, p 8.] 

 The report went on, for comparative purposes: 

Between 2013–14 and 2016–17 all Australian jurisdictions except the Australian 

Capital Territory recorded falls in the incidence rate of serious claims. The Australian 

Government recorded the largest decrease (down by 38 per cent), followed by 

South Australia (down 29 per cent), Seacare and the Northern Territory (down 

19 per cent each), and Victoria (down 12 per cent). Preliminary data show that 

Seacare recorded the highest incidence rate of serious claims in 2017–18 with 17.3 

claims per 1,000 employees, while the Australian Government recorded the lowest 

rate with 3.9 claims per 1,000 employees.288 

[Note: Seacare, mentioned above, is the Australian Governments’ Seafarers Safety, 

Rehabilitation and Compensation Authority. Employers/operators in the Australian 

maritime industry covered by the Seacare scheme are required to provide certain 

information to the Seacare Authority in accordance with sections 105 and 106 of the 

Seafarers Rehabilitation and Compensation Act 1992.]289 

 The graph illustrates that the incident rate of serious injury and disease claims for Western 

Australia is on a par with the national average. 

 The Master Builders Association of Western Australia (Master Builders) noted that the Safe 

Work Australia incidence rates show that the current Western Australian safety framework is 

delivering continuing improvement.290 Whilst the Committee welcomes the downward 

movement in the statistics, it believes that it is too early to be able to draw any conclusions 

from them or for this to be defined as a trend. 
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Veracity of statistics 

 Regarding the injury statistics from Safe Work Australia, UnionsWA noted that: 

This data [from Safe Work Australia] serves a useful purpose, but has severe 

limitations as not all workplace injuries are reported to WorkCover and often are 

compensated directly by the employer or workers are persuaded to claim income 

protection insurance.291 

 WorkSafe stated that it is aware of some employers requiring workers to return to work after 

an injury to perform menial tasks, thus avoiding the notification requirements for lost time 

injuries or diseases.292 The practice would distort the statistics that WorkSafe adopt, 

decreasing the number of injuries recorded as LTI/Ds. 

 The Committee queried with WorkSafe what action, if any, had been taken to rectify this 

practice. WorkSafe stated that it is not its role to work out whether that practice is appropriate 

in that context. Ms North told the Committee:   

For the purposes of our legislation, there are certain things that are reportable, 

including some matters around lost time. But it does not prevent an employer from 

returning someone to work at an early stage if they feel that is appropriate. If 

anyone feels that is inappropriate or that has been done in a way that is misusing 

the situation, it is open for anybody to ring us and report a concern or a breach in 

another way.293 

 The Committee is of the view that workers returning to the workplace to perform light duties 

is a matter that should be followed-up by WorkSafe, to ensure injured workers are not at 

further risk and for the statistics it publishes to have any veracity. 

 In this regard, the Committee is aware of the scope for mischief provided by the prescribed 

notifiable injuries set out at regulation 2.4(e). For ease of reference, that list includes: 

any injury other than an injury of a kind referred to in paragraphs (a) to (d) which, in 

the opinion of a medical practitioner, is likely to prevent the employee from being 

able to work within 10 days of the day on which the injury occurred. 

 That ‘work’ is not defined as the work which the injured worker normally performs. Thus, a 

person with a manual role who suffers a serious physical injury which would prevent him or 

her from performing that manual role might be placed on light, seated duties within that 10-

day period. That allows the employer to avoid the notification requirements as set out in the 

Regulations and promote that it has recorded no lost time injuries or diseases.  

 Taken at face value, and accounting for differences in data collection methods, the statistics 

from both WorkCover and Safe Work Australia would indicate a reducing level of days/shifts 

or weeks lost to workplace injuries and diseases since 2010-11. However, the Committee 

remains concerned that the statistics are distorted by the lack of recording of workers 

returning to light duties, thus avoiding notification requirements. 

 The Committee does not believe that this is the fault of WorkSafe, but the data-collection 

methods are unsatisfactory. It is an issue for the Government, which seeks to rely on that data. 

WorkSafe needs to be able to properly record data that is relevant to its own functions, not 
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simply adopt that of WorkCover, through WISE or an updated version of it. Only through 

corresponding statistics can proper comparison be made with KPIs that are set for the agency. 

FINDING 30 

Statistical recordings for lost time injuries and diseases may be distorted by a failure to include 

workers who return to work to perform light duties in order to avoid employers’ statutory 

notification requirements and by some employers requiring workers to claim income protection 

insurance.  

 

RECOMMENDATION 40 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 

Western Australia amendments to regulation 2.4(e) of the Occupational Safety and Health 

Regulations 1996 to make clear that the requirement of ‘being able to work within 10 days of the 

day on which the injury occurred’ refers to returning to work on usual contracted duties, not other 

light duties. 

 The Committee notes that clause 36(1)(e) of the Work Health and Safety Bill 2019, as referred 

to the Legislation Committee for scrutiny, speaks of a person returning to ‘the person’s 

normal work’. The Committee has been unable to analyse that Bill, and is thus unable to form 

a view as to whether this would fully deal with the issue. 

FINDING 31 

Differences between WorkSafe’s and WorkCover’s statistics on fatalities and serious injuries and 

diseases is concerning, and may mean that some workplace incidents that should be investigated 

by WorkSafe are not, due to WorkSafe not having access to this information. 

 

RECOMMENDATION 41 

The Committee, noting that improved reporting between WorkCover and WorkSafe on workplace 

injuries and diseases is required, recommends that WorkSafe enters into a Memorandum of 

Understanding with WorkCover to require WorkCover to notify WorkSafe within seven days of all 

claims for compensation received resulting from a workplace injury or disease. Further, on receipt 

of this information, the WorkSafe Western Australia Commissioner must determine whether 

WorkSafe will investigate the incidents. 

 

FINDING 32 

An employer’s duty to report incidents resulting in an injury or disease that prevents the worker 

from returning to work within 10 days of the date of the incident to WorkSafe is not understood 

by all employers.   

 

RECOMMENDATION 42 

The Committee recommends that WorkSafe engages in an education campaign to raise employers 

understanding of their obligations under the Occupational Safety and Health Act 1984 and the 

Occupational Safety and Health Regulations 1996, and the Work Health and Safety Act and 

Regulations 2020, should they be enacted, to report workplace injuries and diseases directly to 

WorkSafe. 
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Fatalities 

Work-related traumatic injury fatality statistics collected by WorkSafe 

 The data in Figure 9 was collected from WorkSafe investigation records of work-related 

fatalities known and reported to the WorkSafe Division, regardless of jurisdiction. Again, it 

includes data gathered from other agencies, being the Energy Safety Division, ATSB, DMIRS 

Resources Safety Division and WorkCover WA.  

 The fatalities not included in the data collected by WorkSafe are:  

 those caused by occupational diseases 

 Commonwealth government workers, workers covered by Comcare (see Chapter 14) and 

defence personnel 

 those caused by self-inflicted injuries 

 road traffic fatalities and work-related fatalities due to natural causes, such as heart 

disease, unless there is a clear relationship between the accident and the work being 

performed at the time 

 some compensated deaths due to different data collection methods between WorkCover 

WA and WorkSafe.294 

 Of particular concern to the Committee is that road traffic fatalities are not included in these 

figures, and that insufficient regard is paid as to whether the road traffic fatality is work- 

related, and should thus be included. This is an issue that will be discussed at greater length at 

paragraphs 5.71 to 5.81. 

 WorkSafe warns in relation to the data: 

Due to the small proportion of work-related fatalities in relation to the workforce, 

the interpretation of statistics must be undertaken with some caution. A single 

event may have a major impact on the figures for any given year, and the analysis 

that arises from such figures will not necessarily reflect normal working conditions 

or lead to supportable conclusions in isolation.295 
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Figure 9. Work-related traumatic injury fatalities and fatality incidence rates WA: 2007-08 to 

2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 6.] 

 Not all of these fatalities fell within WorkSafe’s jurisdiction. Table 5 shows the data broken 

down by regulator jurisdiction for the years 2007-08 to 2018-19: 

Table 5. Work-related traumatic injury fatalities in WA notified to WorkSafe per jurisdiction: 

2007-08 to 2018-19 

 WorkSafe ATSB DMP AMSA Total 

2007-08 25 0 2 0 27 

2008-09 14 1 6 0 21 

2009-10 5 2 2 0 9 

2010-11 17 1 3 0 21 

2011-12 12 3 2 0 17 

2012-13 19 0 0 0 19 

2013-14 10 1 5 0 16 

2014-15 17 1 4 0 22 

2015-16 14 2 4 4 24 

2016-17 10 0 1 0 11 

2017-18 9 1 4 0 14 

2018-19 10 0 2 0 12 

Total 162 12 35 4 213 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 7] 
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 As outlined at paragraph 5.20, the Department adopted the effectiveness indicator ‘Work-

related traumatic injury fatalities’ as its key effectiveness indicator. In its Annual Report 2018-

19, the Department states: 

While reported work-related traumatic injury fatality numbers are consistently low 

or declining, any work-related death is still one too many. As such, the target for 

this measure is set at zero (0).296 

 A work-related traumatic injury fatality is recorded as such under this effectiveness indicator if: 

 the fatality occurred (that is, date the individual deceased) between 1 July and 30 June of 

the relevant financial year 

 the fatality was work-related as determined by the Director of Investigations who, having 

weighed up all the evidence, is confident that the fatality is work-related. Such evidence 

would include, but not be limited to, the coroner’s report, the medical report, the police 

report and the investigation report.297 

 As seen in Figure 9 and Table 5, the critical number reported for 2018-19 was 12 fatalities, 

10 of which were investigated by the WorkSafe Directorate and two by the Mines Safety 

Directorate. 

 As has been said, however, the Committee agrees that one death at work is one too many, 

and welcomes WorkSafe’s acknowledgement of this and its formal adoption of ‘zero’ as its 

target in its Annual Report 2018-19. 

Work-related traumatic injury fatality statistics collected by Safe Work Australia 

 These statistics on work-related traumatic injury fatalities are sourced from workers’ 

compensation data, fatality notifications to the various work health and safety authorities 

(including WorkSafe) and information in the National Coronial Information System (NCIS).298 

 Table 6 shows that the five-year average for Western Australia is 18 work-related deaths per 

financial year. Clearly, the data provided by WorkSafe, in Figure 9, contains different figures to 

those shown in Table 6. WorkSafe explained why: 

WorkCover WA data on the annual number of compensated work-related fatalities 

does not match the data in this report, due to differences in the data collection 

methods. For example, in 2004-05 there were 23 claims lodged with WorkCover WA 

for compensation concerning work-related fatalities, while in the same year 

WorkSafe recorded 22 work-related fatalities. 

The reason for this difference is that WorkCover records compensated work-related 

fatalities that might also include certain types of fatalities that are not directly 

related to work, but occur while a person is at work, such as fatalities resulting from 

road traffic accidents and fatalities from heart attack.299 
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297  ibid. 

298  Safe Work Australia, Comparative Performance Monitoring Report 20th Edition (Part 1), report prepared by Safe 

Work Australia, December 2018, p 13. 

299  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

Attachment 2.1, p 4. 
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Table 6. Traumatic injury fatalities: number of incidents not on a public road, by state of death  

 2013-14 2014-15 2015-16 2016-17 2017-18 Average 

NSW 41 37 37 41 39 39 

Queensland 42 25 34 28 29 32 

Victoria 31 25 37 23 24 28 

WA 20 19 24 11 14 18 

South 

Australia 
8 10 9 13 8 10 

Tasmania 6 7 5 2 3 5 

NT 5 1 2 2 6 3 

ACT 1 u/a u/a 2 u/a 2 

Total 154 124 148 122 123 134 

[Source: Safe Work Australia, Comparative Performance Monitoring Report 21st Edition (Part 1), report prepared 

by Safe Work Australia, 31 January 2020, p 13.] 

 Safe Work Australia states: 

It should be noted that traumatic injury fatality data can be volatile year-on-year. In 

particular, multiple death events can impact the data, despite efforts of jurisdictions 

in reducing or eliminating work-related traumatic injury fatalities.300 

 Safe Work Australia has also calculated the incidence rate for traumatic work-related fatalities 

per 100 000 workers for incidents not on a public road, by each State. These statistics might 

be regarded as more informative, as they take into account comparative population size. 

Table 7. Traumatic injury fatalities: incidence rate per 100 000 workers for incidents not on a 

public road, by state of death 

 2013–14 2014–15 2015–16  2016-17 2017-18 Average 

NSW 1.1 1.0 1.0 11.1.1 1.0 1.0 

Queensland 1.8 1.1 1.4 1.2 1.2 1.3 

Victoria 1.1 0.9 1.1 0.7 0.7 0.9 

WA 1.5 1.4 1.8 0.8 1.1 1.3 

South 

Australia 

1.0 1.2 1.1 1    1.6 1.0 1.2 

Tasmania 2.6 2.9 2.1       0.8 1.2 1.9 

NT 3.8 0.8 1.5 2.2 4.4 2.4 

ACT 0.5 u/a u/a 00.9.9 u/a 0.7 

Total 1.3 1.1 1.2 1.0 1.0 1.1 

[Source: Safe Work Australia, Comparative Performance Monitoring Report 21st Edition (Part 1), report prepared 

by Safe Work Australia, 31 January 2020, p 14.] 
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 Table 7 reveals that Western Australia has an average incidence rate of 1.3 over the last five 

years. Evidently, this is comparatively higher than New South Wales, Victoria, South Australia 

and the ACT. Only the Northern Territory and Tasmania have higher incidence rates than 

Western Australia. 

Summary 

 The Committee again considered it important to include the data provided by both WorkSafe 

and Safe Work Australia in order to identify any trends. Whilst noting that the data is not 

directly analogous due to differing collection methods, it is useful for comparative purposes. 

 Again, taken at face value, and accounting for differences in data collection methods, the 

statistics from both WorkSafe and Safe Work Australia would indicate a reasonably consistent 

fatality rate, though the figures for the last two reported years may give some grounds for 

encouragement. However, it should not be taken as a cause for complacency. 

Road fatalities 

 As noted in the work-related traumatic injury and fatality statistics in Tables 5, 6 and 7, many 

deaths resulting from accidents on Western Australian roads are not included in the work-

related death statistics, even where the victim was engaged in work at the time.301 However, it 

is clear as a matter of law that they should be included. Provided the deceased worker was 

engaged in work at the time, whether a fatality occurs at a truck depot or in a vehicle on the 

open road, it matters not—the matter should be investigated by WorkSafe because, for the 

purposes of the Act, a ‘workplace’ is defined as: 

a place, whether or not in an aircraft, ship, vehicle, building, or other structure, 

where employees or self-employed persons work or are likely to be in the course of 

their work.302  

 With respect to vehicles, one of the employer’s basic duties under the Act is to ‘provide and 

maintain workplaces’ (for example, to keep a vehicle in satisfactory working order) and to 

‘provide and maintain … systems of work’ (for example, not to subject a driver to fatigue 

through long working hours) so that, as far as is practicable, a worker is not exposed to 

hazards.303 Moreover, the Regulations contain provisions designed to protect commercial 

vehicle drivers. His or her hours of work are limited by regulation 3.132, and a record of those 

hours must be kept under regulation 3.134. A driver fatigue management plan is required for 

every commercial vehicle driver ‘who is required to drive a commercial vehicle that forms the 

whole or part of the workplace’ (regulation 3.133). 

 The TWU told the Committee that deaths of truck drivers on the road are mostly not reported 

as a workplace fatality statistic. Mr Dawson told the Committee that about 93 per cent of 

accidents involving trucks are work-related. He added: 

Those statistics should be gathered in, I suppose, the industry and governments 

need to say, “These are alarming statistics. What do we do with them when we see 

them to make sure that people who are driving on roads get home and get to the 

end of their trip?”304 
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 WorkSafe informed the Committee that there needs to be a nexus with work for traffic 

accidents to be counted in WorkSafe’s statistics. When asked whether there was an 

arrangement between the WA Police and WorkSafe to report all fatal road traffic accidents, 

where there is a reasonable belief that the driver was engaged in employment at the time of 

the accident, Mr McCulloch, the then WorkSafe Commissioner, told the Committee: 

They [WA Police] do their assessment, they do their tests on the vehicles and they 

will say to us, “Hey, we think there’s something here you need to have a look at.” 

We have that relationship with the police. “There was something else other than just 

an accident that you should look at.” That is how it happens.305 

 Ms North added: 

If they [WA Police] have any concerns, if they believe it is a worker or a work activity 

and if they have any doubts, they will just report it to us for us to follow that up. If 

they are not sure, they will let us know about it and we can make some inquiries to 

determine whether it meets this nexus with work for the purposes of counting it 

here or not.306  

 The Committee asked the Western Australia Police Commissioner, Chris Dawson, if WA Police 

was required, as part of its investigation of a road traffic injury or fatality, to inquire as to 

whether the driver of the vehicle was driving as part of his or her employment. The 

Commissioner responded that his officers were not.307 The Committee was provided with the 

following additional information: 

 whether the driver of the vehicle was driving as part of the person’s employment will be 

recorded by the investigating officer should this information be relevant to the 

investigation. However, this is not a requirement within the WA Police policy or procedure 

 there is no policy or procedure that the WA Police follow in relation to referring road 

traffic incidents to WorkSafe WA 

 if during an investigation it becomes apparent to the investigating officer that the matter 

should be referred to WorkSafe WA, this is coordinated through the Operations Manager 

at the Major Crash Investigation Section, a Detective Sergeant 

 referral decisions are made as part of normal investigative practices based on operational 

experience and consultation with peers and supervisors.308 

 The Committee expresses its concern that there is no formal requirement for the WA Police to 

consider whether a road traffic accident has been caused by or is connected to employment. 

Failure to require the WA Police to consider the employment context means that WorkSafe is 

not being notified of accidents falling within its jurisdiction, which in turn distorts the 

workplace fatality statistics referred to previously. 

 At a hearing held on 14 October 2019, Mr Kavanagh informed the Committee that a meeting 

had recently been held with the WA Police to discuss the recording of road traffic fatalities 

that involve workers or work vehicles and their reporting to WorkSafe. During that meeting, it 

was agreed that the WA Police would consider adding health and safety questions to the form 

completed by the attending police officers. Further, the possible development of a practical 
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306  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 4. 

307  Chris Dawson, Commissioner of Police, Western Australia Police, letter, 9 August 2018, p 1. 

308  ibid., p 2. 



130 Chapter 5    WorkSafe’s performance against the Occupational Safety and Health Act 1984  

working protocol between WorkSafe, the WA Police and the WA Coroner for the sharing of 

relevant information related to fatal accidents involving commercial vehicles was also 

discussed and would be further explored.309 

 The Committee is pleased to note that, according to the minutes of the COSH meeting held 

on 4 March 2020, WorkSafe’s Investigations Directorate is seeking to develop cooperative 

practices with key external agencies, including the WA Police. The minutes go on: 

In particular, the Directorate is developing protocols with WAPOL to utilise their 

forensic capacity and to ensure timely notification of fatalities related to workplace 

incidents, including road fatalities which may have occurred during a work 

activity.310 

 As well as ill-maintained vehicle fleets, a major cause of road accidents is driver fatigue. The 

Committee heard evidence in private session that WorkSafe had, in the past, received an 

amount of funding to assist in the periodic setting-up of roadblocks, with the assistance of 

Main Roads WA and the WA Police, to survey commercial vehicles for fatigued drivers. 

However, in recent years, the number of the joint roadblocks has fallen well short of the 

target. 

 As was mentioned at paragraph 5.12, the DMIRS Annual Report 2017-18 mentioned ‘shared 

responsibilities with other agencies.’ Under the ‘Intended outcomes’ was included the joint-

initiative (DMIRS, Main Roads WA and the WA Police) entitled ‘Fatigue and Isolated Drivers in 

the Commercial Vehicle Sector.’ The report noted that, as against a target of 250 proactive 

stops, only 169 were conducted.311  

 The Committee asked the Commissioner about the specific funding on 16 September 2019. 

Mr Kavanagh said: 

I believe that whatever funding might have been available for that activity is not 

available, but the inspectors are still involved in similar activities. It is not the same 

as the activities referred to in 2017–18, but there are still activities conducted by the 

inspectors to look at issues around fatigue with commercial vehicles.312 

 When asked whether WorkSafe inspectors were involved in every activity that involves the WA 

Police and Main Roads in relation to commercial vehicle checks, he added: 

No. That would be impossible. Where there are joint activities, WorkSafe inspectors 

are in communication with WAPOL and Main Roads. They, if you like, join in with 

those activities but they are not in control of them; they are reliant on Main Roads 

and WAPOL to do those activities. But they are not solely reliant on them. There are 

other activities that the inspectors undertake at other road stops et cetera that 

enable them to still undertake the activity and strive towards the targets that have 

been included in their business plans.313 

 The Committee notes that, since raising this issue at its hearings, and in particular with the 

falling short of its target 250 proactive stops in 2017-18, WorkSafe has increased its activity in 

this area, surpassing the target of 250 proactive stops in 2018-19, with WorkSafe inspectors 
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carrying out 283 investigations, resulting in the issue of 24 improvement notices, seven 

prohibition notices and 45 verbal directions. 

 Minutes of the COSH meeting held on 4 March 2020 recorded that COSH was working with 

the Road Safety Commission to design a method for gathering the data required by COSH 

and DMIRS in relation to fatigue or issues surrounding the mechanical fitness of vehicles.314 

This is a positive development.  

 A report issued in May 2020 by the National Truck Accident Research Centre, using Federal 

statistics compiled by Safe Work Australia, found that there were almost 100 more serious 

incidents in 2019 than in 2017. It also found that 53 truck drivers had died in 2019, and that 

driver fatigue was linked to 34 per cent of those deaths.315 

 The Committee acknowledges that driver fatigue is a significant cause of death in the 

transport industry. It is vital that WorkSafe maintains vigilance in monitoring driver fatigue 

and that the annual target road stops are met and improved. WorkSafe needs to be 

appropriately funded to maintain this level of activity.  

 The Committee expresses the strong view that not including work-place fatalities occurring on 

public roads in traumatic injury fatality statistics means that the statistics do not accurately 

reflect the true situation and sends the wrong message, that the death of workers on public 

roads do not count. All workplace fatalities count, even those that occur on public roads.    

FINDING 33 

Where a person is engaged in work at the time of a vehicle collision on a public road, resulting in 

that person’s serious injury or death, this is a workplace incident that should be investigated by 

WorkSafe and recorded in accident or traumatic injury fatality statistics. 

 

FINDING 34 

Traumatic injury fatality statistics produced by Safe Work Australia do not include workplace 

fatalities occurring on public roads where the person was engaged in work. 

 

FINDING 35 

Many workplace serious injuries and fatalities resulting from a vehicle collision on a public road are 

dismissed as traffic accidents rather than investigated as workplace accidents. 

 

FINDING 36 

In investigating road traffic fatalities, officers of the Western Australia Police are under no 

obligation to consider whether the incident is work-related. Moreover, there is no policy or 

procedure for the referral of work-related road traffic fatalities to WorkSafe for investigation.  
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RECOMMENDATION 43 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) and the Western Australia Police enter into a Memorandum of Understanding requiring 

police officers, when investigating road traffic fatalities, to consider whether the incident may be 

work-related and, if so, to immediately report the incident to WorkSafe. Further, that WorkSafe 

investigates these incidents. 

Work-related suicides 

 As noted above at paragraphs 5.27 to 5.29, WorkSafe will investigate deaths by suicide if a 

nexus with work is suspected.  

 The Committee asked about the number of such suicides that WorkSafe had investigated in 

the previous 10 financial years. WorkSafe responded: 

Generally, Western Australia Police (WAPOL) notifies the department of a suspected 

suicide at a workplace. Initial enquires are made to determine whether a suicide 

may be work-related. When further enquiries are required to determine if a suicide 

may be work-related, an investigation is created. Employers may also notify the 

department of a suspected suicide. Under the Occupational Safety and Health Act 

1984 (the Act), employers are required to notify the department of deaths of 

employees that occurred at the workplace. 

All suspected suicides reported to WorkSafe are recorded by the department in a 

database. Suspected suicides recorded in this system include suicides of employees, 

ex-employees, members of the public or other persons either at the workplace or in 

any other location.316 

 Whilst WorkSafe held no historical data on suicides prior to 2010-11, the figures supplied 

were as follows: 

Table 8. Suspected suicides reported and investigated 

 Reported suspected suicides Reported suspected suicides 

investigated 

2011-12 1 1 

2012-13 0 0 

2013-14 4 1 

2014-15 6 3 

2015-16 6 1 

2016-17 3 1 

2017-18 3 2 

2018-19p 5 5 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 8. Note: p = preliminary 

data.] 
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 The Committee registered its concerns with WorkSafe that these figures may not accurately 

reflect the number of work-related suicides in each of these financial years, as a number of 

them may not be reported to WorkSafe. In particular, its concerns are: 

 how it is established whether or not a suicide is work-related 

 who contacts WorkSafe in the event of a suicide 

 who makes the final decision about whether a suicide is work-related. 

 WorkSafe responded: 

Circumstances surrounding every death at a workplace are different. The usual 

investigative techniques are used as part of every investigation into a death and are 

adapted to the circumstances surrounding the death. The department does not 

have separate policies or procedures for different types of death such as suicide. 

The initial notification of a suicide at a workplace is generally received from Western 

Australian Police (WAPOL). WAPOL investigates all suicides in Western Australia on 

behalf of the Coroner. WAPOL officers usually take statements from family 

members and other relevant persons, examine the incident site and have access to 

medical information including the medical history and toxicology report. Private 

and sensitive information about the circumstances of the deceased is usually 

obtained by WAPOL officers from family and friends.317 

 The WA Police provided information to the Committee about its policy and practices when 

investigating deaths in non-suspicious circumstances, including apparent suicides, as part of 

the WA Police’s coronial duties. Where the death occurs at a work site, officers are instructed 

to notify WorkSafe WA.318 

 The issue arises as to the definition of such a work site for the purposes of such investigations 

and for the purposes of WorkSafe’s jurisdiction. As will be outlined later in this report in 

Chapter 14, the Act does not apply to or in relation to a workplace that is, or at which work is 

carried out on, a mine to which the Mining Act 1978 or the Mines Safety and Inspection Act 

1994 applies. The Resources Safety Division of DMIRS is responsible for the administration of 

safety and health legislation at such sites, but not necessarily at accompanying 

accommodation facilities. The Committee is particularly concerned about the mental health of 

fly-in fly-out (FIFO) workers that reside at those accommodation sites, and the possible under-

reporting of suicides that occur there.  

FIFO workers and their accommodation 

 The Australasian Centre for Rural and Remote Mental Health reported in 2010 that the rate of 

suicide of male miners is four times greater than that of the general population. In a 

subsequent submission into the Inquiry into the Development of Northern Australia in 2014 

the following was noted: 

At least one in five rural and remote Australians will suffer from a mental illness in 

any one year. The ACRRMH’s research into remote Australia’s mining, resource and 

construction sectors suggest that this figure could increase up to one in three. 

Suicide rates, already higher than in urban areas, increase exponentially as 

remoteness increases, more so among young Indigenous males. Australians who 

live and work in rural and remote regions, especially Northern Australia, make a 

disproportionate contribution to Australia’s economy through agriculture and 

mining and account for 67% of the value of Australia’s exports. They make this 
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contribution in conditions characterised by incessant and destabilising change, 

economic and financial uncertainty and extreme weather events. These challenges 

faced by individuals, families and their rural and remote communities are not 

diminishing.319 

 Mates in Construction, a suicide prevention and mental health improvement programme that 

operates throughout the country, reports that construction workers are more likely to suicide 

than any other industry in Australia. In fact, they are six times more likely to die from suicide 

than a work related accident. 

 An article ‘When FIFO proves the tyranny of distance’ published in the Weekend Australian on 

4 July 2020 discusses new research undertaken by Curtin University revealing the increased 

mental health burdens faced by FIFO workers under COVID 19 restrictions: 

40 per cent reporting psychological stress – up from 33 per cent in pre – COVID 

research. 

 Furthermore: 

Preliminary results from a survey of 275 workers also show high risks of suicide 

among FIFO workers.320 

 There is ample evidence and research outlining the affect that the FIFO lifestyle has on mental 

health, both on the individual and on families. The missing data, which to a certain extent is 

the keystone to understanding the situation, is effective data collection reflecting the 

correlation between death attributed to suicide and the work situation. 

 Currently deaths attributed to suicide are only linked if they occur on a work site. Workforce 

accommodation camps are not considered to be a work place. Also deaths attributed to 

suicide that take place in private residences, which may be directly linked to FIFO stressors, 

are also unaccounted for. 

 The nexus of work relation to suicide is not being assessed. This does not provide an accurate 

reflection of the true levels of suicide that are directly linked to FIFO workplace models. The 

Committee is of the view that there needs to be a considered approach to increasing the 

consideration of work related factors in suicide, particularly in the scope of FIFO workplaces. 

 Suicide deaths and attempted suicides that take place at work sites and at workforce 

accommodation camps must be considered a workplace death or injury. Suicide deaths or 

attempts which take place at residential locations during days off in FIFO rosters should be 

examined closely to see whether they fall under the remit of a workplace incident.   

 The Education and Health Standing Committee of the Legislative Assembly of the Parliament 

of Western Australia carried out an inquiry into the mental health of FIFO workers, and 

reported in 2015.321 That Committee reported that it had encountered great difficulty in 

obtaining reliable statistics regarding the number of suicides of such workers. One of the 

reasons for this was: 

The legislation and policy is clear that injuries and deaths that occur on the worksite must 

be reported to DMP [now Resources Safety, DMIRS], but there is no such clarity around 
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injuries and deaths that occur to off‐shift workers in the accommodation facilities ... there 

are several areas of jurisdictional overlap and confusion.322 

 The Committee is concerned that suicides that occur offsite but are connected to 

accommodation facilities may not be captured in the above statistics. 

 The Committee notes that, under the Model WHS Act, the list of primary duties imposed on 

employers would include the safe maintenance of accommodation owned or operated by 

those employers (clause 19(4)(a)). Further, for the purposes of that Model WHS Act, and for 

the primary duty of ensuring the health and safety of workers, the term ‘health’ means 

‘physical and psychological health’ (clause 4). 

 These provisions were recommended for inclusion in Western Australian legislation by the 

Education and Health Standing Committee of the Legislative Assembly. It said: 

Recommendation 7 

The Committee recommends that the Minister for Mines and Petroleum ensures 

that clause 19(4) of the national WHS Model Act, dealing with duty of care at 

accommodation facilities, be included in the Western Australia Work Health and 

Safety (Resources) Bill, to ensure that a FIFO worker occupying or residing in FIFO 

accommodation is not exposed to risks to health and safety, including mental 

health and wellbeing.323  

 That Committee also recommended: 

Recommendation 8 

That the Minister for Mines and Petroleum ensure that a clause be included in the 

new … Bill that requires the mine manager to report to the Department of Mines 

and Petroleum all attempted suicides and suicides at any location at a mine, 

including within the accommodation facilities whether on or off-tenement, 

regardless of the imputed motivation.324 

Recommendation 9 

That the Minister for Mines and Petroleum ensure that the Department of Mines 

and Petroleum policy requires that every death notification received by the 

department is fully investigated, regardless of initial indications suggesting a suicide 

may not be related to work.325 

Recommendation 10 

That the Minister for Mines and Petroleum ensure that a clause be included in the 

new Work Health and Safety (Resources) Bill that requires the mine manager to 

report to the Department of Mines and Petroleum any death, by any cause, which 

happens in any part of the mine site (including the accommodation camp), whether 

the worker is on‐ or off‐shift.326 

 The Committee strongly supports those recommendations. 

 Once notified of a suicide at a work site by the WA Police, according to the evidence 

submitted by WorkSafe, the following occurs: 
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When a suspected suicide is notified to the department, based on the 

circumstances and information provided by WAPOL officers and the employer 

where relevant, the director decides whether or not to make further enquiries 

and/or assign the suicide to an experienced inspector. 

In recent years, when suicide is suspected or reported as a potential work-related 

suicide, a senior inspector/scientific officer from the Human Factors and Ergonomics 

team is either assigned as the investigating inspector or as a support inspector and 

provides technical advice to the investigating inspector. Senior inspectors/scientific 

officers from the Human Factors and Ergonomics team include internal experts in 

work-related mental health conditions.327 

 WorkSafe went on: 

If an investigation into a suspected suicide takes place, usual investigative 

techniques are used to identify potential work-related factors and breaches of 

occupational safety and health legislation. An investigation may include, but is not 

limited to: 

 a methodical examination of an incident site – given the circumstances, this is 

generally conducted by WAPOL 

 physical evidence of what happened – given the circumstances, this is usually 

obtained by WAPOL 

 interviewing people at the workplace who have first-hand knowledge of facts 

related directly or indirectly to the event and other people that can provide 

information or have knowledge of matters directly or indirectly related to the 

event, and 

 an examination of any records, papers, exhibits, samples or any other evidence 

related to the incident. 

Based on the information collected, the investigating inspector will form an opinion 

about whether the deceased employee was exposed to psychosocial hazard(s) in 

the workplace and whether the employer controlled the risk of harm to the 

deceased employee, as far as practicable. 

When forming this opinion, the investigating inspector considers whether exposure 

to work-related psychosocial hazard(s) was a significant contributing factor to the 

harm to health of the deceased employee.328 

 WorkSafe further informed the Committee that: 

When an investigation has taken place, the case management team, which 

comprises the investigating inspector, the manager and director review the 

information obtained. The final decision maker is the director.329 

 It is clear to the Committee that WorkSafe is aware that suicides may be work-related and, as 

a result, may need to be investigated under the Act. However, it is also clear that there is no 

failsafe formula for determining whether a suicide is or may be work-related; much will 

depend, firstly, on the individual assessment of the police officer who investigates the death, 

                                                      
327  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, pp 24-5. 

328  ibid., p 25. 

329  ibid. 



  

Chapter 5    WorkSafe’s performance against the Occupational Safety and Health Act 1984  137 

and then on the assessment of the WorkSafe team that carries out any further investigation. 

This could lead to some suicides being overlooked and not investigated by WorkSafe. 

 Mr Kavanagh was asked about this when he appeared before the Committee. He said: 

My experience, in the short term that I have been there, is that where a matter is 

referred to us, referred to the investigations area, they investigate it. They might rely 

on reports and information from other parties or other agencies, but they 

investigate it. There might be circumstances where we are not advised of it. There 

are a plethora of those examples, where a worker sustains a serious or fatal injury 

and no-one reports it to us or it is not reported in a timely manner—that occurs a 

couple of weeks after the case.330 

 The Chair of the Committee sought clarification of the term ‘investigate’ in this context, given 

the evidence in Table 8 that not all reported suspected suicides are investigated. Mr Kavanagh 

replied: 

There is a range of degrees of investigations that occur. I am aware of reports of 

fatalities that have occurred at sites where the initial circumstances are reported to 

us as being potential suicide and, conversely, workplace fatalities where there are 

no details but have eventuated in a determination of it being suicide. I have seen a 

couple of different examples. The investigators have investigated those in my 

period of time that I have been there.331  

 Asked whether, under his command, there was now a policy that all suicides reported to 

WorkSafe would be investigated, the Commissioner replied: 

I could not point to a specific policy that says that inspectors will do one thing or 

another. What I have asked for since coming into the position is where a report is 

provided to us—where a phone call, an email or other report is provided to the 

department about a fatality at work—our investigators go out there and look at it 

and investigate it. They do so for the purposes of trying to identify if there is a 

nexus to work and if it is a workplace fatality or not. They provide a memo or report 

to myself about what they have found. If there is not a nexus to work, then it falls 

outside the jurisdiction of us as a regulator and that would be the cessation of the 

investigation.332 

 Mr Kavanagh later went on to provide some explanation of the most recent figures: 

In the last two financial years, eight suspected suicides were reported to WorkSafe. 

Three suspected suicides were reported in 2017-18 and five suspected suicides were 

reported in 2018-19. The number of suspected suicides reported in 2018-19 is still 

provisional and subject to revision as further information becomes available. 

Two of the suspected suicides, of which one in 2017-18 and one in 2018-19, relate 

to circumstances where a member of the public committed suicide at a workplace 

where no connection with that workplace could be established. This conclusion was 

reached on the basis of information provided by Coronial Police. 

Six of the suspected suicides, of which two in 2017-18 and four in 2018-19 relate to 

circumstances where an employee, whether or not residing in Australia, committed 

suicide either at the workplace or elsewhere in WA. 

                                                      
330  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 32. 

331  ibid. 

332  ibid., p 33. 
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In these circumstances, WorkSafe has made enquiries with Coronial Police to obtain 

further detail of the circumstances of the death. Where relevant, the Mortuary 

Admission Form (P98) and the Post Mortem Report (PMR) were obtained and 

reviewed. 

The circumstances surrounding each suicide are different and the reasons are 

complex. Depending on the information received from Coronial Police, WorkSafe 

conducts further enquiries. The extent of these enquiries differs for each 

investigation. 

All eight suspected suicides were determined as not work related. This 

determination was based on information received and/or evidence gathered by 

WorkSafe. Activities included, but were not limited to: 

 Information received from Coronial Police; 

 telephone calls, e.g. with the employer, a family member, etc.; 

 workplace visit; 

 meetings/discussion with persons at the workplace; 

 photographs and measurements; 

 requirements to produce documents; 

 review of relevant documents at the workplace; and 

 email correspondence.333 

FINDING 37 

The Western Australia Police will determine whether there is a possibility that a suicide may be 

work-related.  

 

FINDING 38 

WorkSafe will undertake a preliminary assessment to determine whether a suicide is possibly 

work-related, and whether investigation is therefore warranted. 

 

FINDING 39 

WorkSafe’s authority to investigate a suicide or attempted suicide at workers’ accommodation 

facilities is in doubt due to the definition of ‘workplace’, which does not always extend to those 

workers’ accommodation facilities. 

 

FINDING 40 

Suicides and attempted suicides are under reported in traumatic injury fatality statistics due to the 

need to establish a nexus with work, specifically that a work-related psychosocial hazard was a 

significant contributing factor, and the incident occurred at a workplace while the worker was 

engaged in work.  

 

                                                      
333  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 14 asked at hearing held 

16 September 2019, dated 14 October 2019, pp 10-11. 
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RECOMMENDATION 44 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia clarifying the duty of employers to ensure that accommodation 

provided for fly-in fly-out workers is properly maintained, so as to ensure the health and safety of 

those workers.  

 

RECOMMENDATION 45 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984 to provide 

that any death or injury, including a suicide or attempted suicide which occurs in work-related 

premises or accommodation, should be investigated by WorkSafe. 

 The Committee notes that, should the Work Health and Safety Bill 2019, as referred to the 

Legislation Committee, be enacted by the Parliament of Western Australia, those provisions of 

the Model WHS Act set out at paragraph 5.106 would become law. The Committee has been 

unable however to analyse the full impact of those provisions. 

Safe Work Australia National Strategy 

 In response to the number of work-related fatalities nationwide, Safe Work Australia has 

implemented a national strategy, the Australian Work Health and Safety Strategy 2012-2022 

(the Strategy).334 It sets a 10 year target for all Safe Work Australia members in areas of work, 

health and safety. It was launched in October 2012, following an extensive 18-month public 

consultation process, and a mid-term review was published in October 2017.335 WorkSafe 

makes full use of this Strategy as part of its business planning processes. 

 The strategic vision is, ‘healthy, safe and productive lives’. To achieve this vision, the Strategy 

sets out high level outcomes to be achieved by 2022: 

reduced incidence of work-related death, injury and illness achieved by reduced 

exposure to hazards and risks using improved hazard controls and supported by an 

improved work health and safety infrastructure.336 

 Worldwide, countries with the lowest workplace fatalities have an average of around two 

deaths per 100 000 employees. Between 2008 and 2010 in Australia, the national average was 

2.5.337 

 Reflecting that statistic, the Strategy set three national targets to be achieved by 2022: 

 a reduction in the number of worker fatalities due to injury of at least 20 per cent  

 a reduction in the incidence rate of claims resulting in one or more weeks off work of at 

least 30 per cent 

 a reduction in the incidence rate of claims for musculoskeletal disorders resulting in one 

or more weeks off work of at least 30 per cent.338 

                                                      
334  Safe Work Australia, The mid-term review of the Australian Work Health and Safety Strategy 2012-2022, report 

prepared by Safe Work Australia, October 2017. 

335  ibid., p 8. 

336  ibid. 

337  ibid., p 15. 

338  ibid. 
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 In the mid-term review report, examples of the activities that each State and Territory has 

undertaken in order to assist in achieving the Strategy’s desired outcomes are listed. For WA, 

the list comprises: 

 Agricultural action plan 2012–16 

 workplace bullying working group 

 ThinkSafe small business assistance, targeting high-risk industries and not-for-profit 

organisations 

 internal ergonomics/industry team knowledge sharing initiative, bringing industry 

inspectors together with ergonomics inspectors and scientific officers 

 campaigns: Don’t DIY (dangers of DIY electrical work).339 

 As against the three targets set out above, the mid-term review reported that the Strategy 

was on track. Safe Work Australia stated that, as of October 2017: 

The reduction in worker fatalities to date has exceeded the reduction required to 

meet the target and, if current trends continue, the reduction in serious injury and 

MSD claim rates will exceed the reduction required to meet the injury targets well 

ahead of 2022.340 

 The data showed: 

 the number of traumatic injury fatalities decreased by 27 per cent between the base 

period and 2013–2015 (270 fatalities to 197 fatalities) 

 the incidence rate of serious injuries decreased by 22 per cent between the base period 

and 2014–15 

 the incidence rate of musculoskeletal claims decreased by 24 per cent between the base 

period and 2014–15.341 

 Table 7 reveals that Australia as a whole currently has a five-year average of 1.1 deaths per 

100 000 workers, already well under the target set by the Strategy. WA has a five-year average 

of 1.3 deaths per 100 000 workers. This is again below the target set, though above the 

national average. 

 Against this backdrop of achievement, the mid-term review report considered whether the 

targets should be reset. It stated: 

Given the extent of progress already achieved against the targets, some Safe Work 

Australia Members discussed the merits of resetting them as part of the mid-term 

review to provide more of a challenge. Views on this are mixed. While one Member 

thought the value of a target is undermined if everyone has reached it before the 

end of the Strategy, others believe the targets should not be altered at this mid-

point, in part because they are ingrained into their own long-term strategies.342 

 Finding 3 of the report was: 

There is support for the existing targets to remain unchanged.343  

                                                      
339  ibid., p 12. 

340  ibid., p 15. 

341  ibid. 
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 The statistics outlined above demonstrate a downward movement both in terms of injuries 

and diseases being reported to WorkSafe and in the number of deaths occurring at work, 

though, as reported, those injury statistics may be distorted by returns to lighter duties. The 

Committee commends the work done thus far in reducing fatality numbers, but believes the 

targets set by Safe Work Australia were far too conservative, and complacency must be 

avoided at all cost. The overall target for industrial deaths should be zero, and the Committee 

commends the Department for establishing this as a target in its latest annual report 

(paragraph 5.60 of this report). 

 The Committee is of the view that, whilst it has no ability to influence Safe Work Australia in 

setting or reviewing targets, those that are set by the Australian Work Health and Safety 

Strategy 2012-2022 of a 20 per cent reduction in worker fatalities is too conservative. 
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CHAPTER 6  

Fostering cooperation and consultation and providing for 

participation 

 The object of the Act set out at section 5(e) reads: 

to foster cooperation and consultation between and to provide for the participation 

of employers and employees and associations representing employers and 

employees in the formulation and implementation of safety and health standards to 

current levels of technical knowledge and development. 

 As has been noted in Chapter 2, the Robens Committee concluded that the fundamental 

responsibility for workplace safety and health resided with those engaged in the workplace, 

both in respect of those who own or control the workplace and those who work there. This 

conclusion underpins the focus of the Act on consultation and cooperation between 

employers and workers, and their representatives at the workplace.  

 For the purposes of this inquiry, and based on submissions received, the Committee focussed 

on two key stakeholders to whom this object applies, being: 

 safety and health representatives; and 

 trade unions. 

Safety and health representatives (HSRs) 

 These are dealt with in Division 1 of Part IV of the Act. 

 Safety and health representatives (HSRs) are elected representatives of the workers at a 

workplace. They are called ‘safety and health representatives’ in the Act and Regulations, but 

they are colloquially known as ‘health and safety representatives’, or ‘HSRs’, and that term will 

be used in this report. 

 Their functions are set out at section 33 of the Act as follows: 

(1) The functions of a safety and health representative are, in the interests of safety 

and health at the workplace for which he or she was elected — 

(a) to inspect that workplace or any part of it — 

(i) at such times as are agreed with the employer; or 

(ii) where he or she has not inspected the workplace, or that part of it, 

in the preceding 30 days, at any time upon giving reasonable notice to 

the employer; 

(b) immediately, in the event of an accident, a dangerous occurrence, or a risk of 

imminent and serious injury to, or imminent and serious harm to the health of, 

any person, to carry out any appropriate investigation in respect of the matter; 

(c) to keep himself or herself informed as to the safety and health information 

provided by his or her employer in accordance with this Act and liaise as 

necessary with the department and other Government and private bodies; 

(d) forthwith to report to the employer any hazard or potential hazard to which 

any person is, or might be, exposed at the workplace that comes to his or her 

notice; 
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(e) where there is a safety and health committee for the workplace, to refer to it 

any matters that he or she thinks should be considered by the committee; 

(f) to consult and cooperate with his or her employer on all matters relating to 

the safety or health of persons in the workplace; 

(g) liaise with the employees regarding matters concerning the safety or health 

of persons in the workplace. 

(2) A safety and health representative for a workplace has such powers as are 

necessary for the carrying out of the safety and health representative’s functions 

under this Act and in particular, but without limiting the generality of this provision 

may, where requested to do so by an inspector, accompany an inspector while the 

inspector is carrying out, at the workplace, any of the inspector’s functions under 

this Act. 

 Workers are entitled to give notice to an employer requiring the election of an HSR, and the 

mechanics of the election process are set out in that Part of the Act. Workplaces are not 

required to have an HSR. One will only be elected if and when the workers choose to exercise 

their rights. 

 Once HSRs have received training, they are empowered to issue their employer with a 

provisional improvement notice (PIN).344 The HSR can only issue a PIN when consultation 

between the employer and the HSR has failed to resolve the safety issue.345 The PIN requires 

an employer to rectify a safety issue. The employer cannot ignore a PIN and must deal with it, 

failure to do so constituting an offence, unless the employer exercises his or her right to have 

it reviewed by an inspector under the statutory mechanisms.346 

 Training for HSRs is carried out by accredited training providers—those are providers 

accredited by COSH rather than WorkSafe.347 The current law, as applied during the course of 

this inquiry, requires HSRs to endeavour to attend a training course within 12 months of being 

elected (subject to the availability of a course)348, though they are encouraged to attend as 

soon as possible after election.349 The Committee regards this ‘endeavour to attend a training 

course’ as too vague, and 12 months as an unnecessarily long time. In its initial submission to 

the inquiry, the AMWU wrote: 

The AMWU believes that it is not sufficient that OSH Reps endeavour to attend an 

introductory course within the first half of their term. The majority of OSH Reps do 

not have a satisfactory understanding of the Act, its regulations and the potential 

capacity of the OSH Reps' role until they attend training. The sooner an OSH Rep 

undergoes training, the sooner they can fulfil their potential in upholding OSH 

standards under the Act.350 

 The submission went on to make two recommendations: 

 

                                                      
344  Occupational Safety and Health Act 1984, s 51AC(2). 

345  ibid., s 51AD. 

346  ibid., s 51AG. 

347  Department of Mines, Industry Regulation and Safety, 20 March 2019. See: 

http://www.commerce.wa.gov.au/WorkSafe/training-safety-and-health-representatives. Viewed 4 April 2019. 

348  Occupational Safety and Health Regulations 1996, r. 2.2(3). 

349  Department of Mines, Industry Regulation and Safety, 20 March 2019. See: 

http://www.commerce.wa.gov.au/WorkSafe/training-safety-and-health-representatives. Viewed 4 April 2019. 

350  Submission 29 from the Australian Manufacturing Workers’ Union, 4 August 2017, p 3. 
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Recommendation 1 

That Regulation 2.2(3) be amended so that OSH Reps attend an introductory course 

within the first 6 months of being elected. 

Recommendation 2 

That Regulation 2.2(3) be amended so that attending an introductory course is 

mandatory.351 

 Other witnesses expressed the view that HSRs were under-utilised, and that allowing 

12 months for HSRs to complete training appears to be an unnecessarily long period of time. 

 The Committee agrees that HSRs could be more effective in their roles if the 

recommendations made by the AMWU were implemented. 

FINDING 41 

There is potentially an unnecessarily long delay between the election of a safety and health 

representative and that representative having an ability to issue a provisional improvement notice, 

being the time taken to arrange training. This may be a problem for all stakeholders where an 

activity or hazard which might constitute a risk to health and safety goes unreported.  

 

RECOMMENDATION 46 

The Committee recommends that the Minister for Industrial Relations instructs the Department of 

Mines, Industry Regulation and Safety to amend regulation 2.2(3) of the Occupational Safety and 

Health Regulations 1996 to require Safety and Health Representatives to attend a training course 

within six months of their election. 

 The Committee notes that the Model WHS Act deals with this issue of training for HSRs 

differently. Section 72(1) of the Model Act reads: 

The person conducting a business or undertaking must, if requested by a health 

and safety representative for a work group for that business or undertaking, allow 

the health and safety representative to attend a course of training in work health 

and safety that is — 

(i) approved by the regulator; and 

(j) a course that the health and safety representative is entitled under the 

regulations to attend; and 

(k) subject to subsection (5), chosen by the health and safety representative, in 

consultation with the person conducting the business or undertaking. 

 The MAP appointed by the Minister for Industrial Relations to advise on the adoption of the 

Model WHS legislation (see paragraph 7.61) described the position regarding the training of 

HSRs under the model as follows: 

The obligation of the PCBU [person conducting a business or undertaking] to 

ensure the HSR attends appropriate training is phrased as an entitlement. The word 

‘entitled’ is not defined in the model WHS Bill or the Interpretation Act 1984 and 

                                                      
351  ibid. 
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may infer a level of discretion that is not intended. To remove doubt, the word 

‘entitled’ is to be replaced with the word ‘required’.352 

 The Committee notes that the Work Health and Safety Bill 2019 replaces ‘entitled’ with 

‘required’ in clause 72 as recommended. The Committee is not permitted to analyse the Bill as 

it has been referred to the Legislation Committee for scrutiny however, and makes no 

comment on this proposal. 

 The Committee heard a range of evidence regarding HSRs. Some key issues were identified, 

being: 

 the relationship between inspectors and HSRs, and the lack of a statutory duty on an 

inspector to have an HSR accompany an inspector during an inspection  

 the inability of WorkSafe inspectors to identify HSRs at a workplace they are about to visit 

 the apparent reluctance of workers to put themselves forward for election as HSRs 

 the failure by WorkSafe to promote the HSR role. 

 The Committee queried whether WorkSafe actively promoted the benefits of having HSRs to 

employers, and was told that WorkSafe did not consider this to be its role. 

Inspectors and HSRs 

 Whilst the HSR has the power to accompany an inspector ‘where requested to do so’ (section 

33(2)), there is no statutory duty on that inspector to so request. Therefore, the HSR has no 

statutory right to accompany an inspector without such a request. The Committee notes that 

HSRs have the power to accompany an inspector with or without an invitation to do so under 

the Model WHS Act (clause 68(2)(b)).  

 Upon entering a workplace, a WorkSafe inspector must, as soon as practicable, take all 

reasonable steps to notify an employer of his or her presence. The employer, having been so 

notified, is then under a duty to notify any HSR in the workplace, again as soon as 

practicable.353 Upon completing the inspection, the inspector must notify the employer and 

any HSR of any action he or she has taken and/or any action he or she requires the employer 

to take.354 

 The CFMEU submitted to the Committee: 

WorkSafe inspectors do not, as a matter of routine, consult with HSRs when visiting 

sites and do not advise relevant stakeholders of action (if any) taken during their 

visits. Very rarely do inspectors speak to workers or HSRs when conducting site 

visits, inspections or investigations.355 

 Mr Benkesser of the CFMEU was asked whether he was aware of any instances where legal 

action had been taken against any employer for a breach of section 45(5) (it is an offence for 

an employer not to notify an HSR of the presence of an inspector). Mr Benkesser confirmed 

that he was not.356 

                                                      
352  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western Australia: 

Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia, 30 June 2018, p 33.  

353  Occupational Safety and Health Act 1984, s 45(2) and (2a). 
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355  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 

Divisional Branch, 11 August 2017, p 12. 

356  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, p 2. 
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 Mr Benkesser was also asked whether inspectors, on completing a WorkSafe inspection, 

generally notified the relevant HSR or the safety and health committee of any action he or she 

has taken and any further action he or she requires to be taken as a result of the inspection, 

as required by section 45(3) of the Act. He testified that: 

Our belief is that it is very rarely. I talk to workers—health and safety reps—all the 

time as part of my role and I have asked them that question many times. If they 

issue a notice they should advise the safety rep or the HSR that they have advised it, 

even verbal directions. I have not had an HSR yet tell me that that has happened.357  

 The Committee heard evidence from several other witnesses that WorkSafe inspectors do not 

always speak to the HSRs when they are visiting a workplace. When asked whether it was the 

practice for HSRs to be involved and to participate in any discussions between the employer 

and the inspector in relation to any safety and hazards at that workplace, Steven McCartney, 

State Secretary of the AMWU told the Committee: 

If they have been called in for a discussion by the inspector, yes. I know that in 

some cases where HSRs have put issues up about inspections, inspectors have 

come up to look at the issue and not talked to any of the HSRs.358 

 Mr McCartney went on: 

as the HSR in a workplace, there is no follow-up with that HSR to say they have 

even attended site, completed an investigation or issued a prohibition notice. The 

only time they will see a prohibition notice is if they may glance at a noticeboard in 

an obscure place.359 

 In evidence to the Committee in private session, inspectors told the Committee that they 

invariably ask employers whether there is an HSR onsite, as many employers are unaware of 

their duty under section 45(2a). Where an HSR has been elected, that HSR may (if the HSR is 

onsite at the time) be asked to participate in the inspection, or may be spoken to privately at 

the conclusion of the visit. 

 In any event, WorkSafe told the inquiry: 

Any workplace participant, including safety and health representatives, has the 

option to approach an inspector about workplace matters at the time of the visit. 

There is also the option to call the duty inspector through the Customer Help 

Centre if the safety and health representative wishes to discuss any matter with an 

inspector privately or if they believe an inspector should have contacted them.360 

 The Committee was concerned with the significant anecdotal evidence that inspectors are not 

speaking to HSRs when they attend workplaces. Based on this anecdotal evidence, either 

inspectors are not asking to speak to HSRs, or employers are not informing inspectors that 

there is an HSR present. Either way, there is a breach of the Act. 

 The Committee is of the view that compliance should not be dependent on the employer 

fulfilling the duty to notify the HSR of the presence of an inspector. An inspector should 

always make this enquiry, and if an HSR is onsite, invite the HSR to participate in the 

inspection and inform that HSR of the outcome of the inspection.  
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 This concern was raised with the Commissioner when he appeared before the Committee on 

16 September 2019. He said in evidence: 

I have some knowledge of some practices that occurred a long time ago and it is 

fair to say that those practices are no longer in play. I am aware that the inspectors 

spend a lot of time responding to health and safety reps and providing support to 

health and safety reps.361 

 Anecdotal evidence to the Committee suggests that the problem is ongoing, and not 

historical as understood by the Commissioner. 

 At private hearings before the Committee, WorkSafe inspectors said that, where the inspector 

is aware that an HSR has been elected at that workplace, every effort is made to inform that 

HSR of the outcome of an inspection. However, this is not always possible if the HSR is not 

onsite at the time of the visit, or if the HSR is engaged in work and the inspector’s schedule 

does not allow him or her to wait until the HSR is free. 

FINDING 42 

WorkSafe inspectors have a duty to speak to safety and health representatives and to inform them 

of the outcome of their inspections, but that this does not always happen. 

 

RECOMMENDATION 47 

The Committee recommends that the Minister for Industrial Relations brings a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984, to require 

safety and health representatives to be notified as soon as is practicable when a WorkSafe 

inspector enters a workplace, be entitled to accompany the inspector during the visit and be a 

party to any discussions held between the inspector and the employer. 

 The Committee notes that, should the Work Health and Safety Bill 2019, as referred to the 

Legislation Committee, be enacted, HSRs would have an entitlement to accompany an 

inspector during a visit to the workplace (clause 68(2)(b)). 

 The Committee also received evidence that, once HSRs are elected and on-site, they receive 

very little contact from WorkSafe inspectors. Again, this was a reported failure to 

communicate the outcomes of reported incidents or hazards. The AMWU told the Committee: 

AMWU OSH Reps have also reported a lack of recognition or feedback from 

WorkSafe when contacting the WorkSafe reporting line. The AMWU has had OSH 

Reps call to report hazards or injuries only for two things to occur: 

• A WorkSafe Inspector fails to attend the workplace; and 

• When the OSH Rep calls back after a period of time to follow up and get 

feedback, they have been told that they were not entitled to the 

information.362 

 The Committee is of the view that HSRs have an important function at workplaces, and good 

communications between WorkSafe and HSRs will assist HSRs in the performance of their 

duties. WorkSafe should, if a decision is made not to attend at a workplace following the 

receipt of a complaint from an HSR, explain to the HSR the reason for the decision. If an 

inspection takes place, WorkSafe should inform the HSR whether any directions or notices 

were issued. This information will help to better inform HSRs and may reduce the likelihood of 
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an HSR issuing a provisional improvement notice in circumstances where this may not be 

appropriate. 

Identification of HSRs through WISE 

 The result of an election of an HSR must be reported to WorkSafe under section 31(10) of the 

Act. Thereafter, every HSR is entered into a database maintained by WorkSafe. The person 

who conducted the election is requested to complete a form on the WorkSafe website, 

following which registration as an HSR of the elected person occurs. That registration is for 

two years, under section 32 of the Act, and the database will be updated upon the cessation 

of the term of office. Should the HSR leave the role for any other reason, that person or the 

employer is also requested to notify WorkSafe via the website, again so that the WISE 

database can be properly maintained.363 

 The Committee asked Chris Kirwin, the Director, Industrial and Regional of WorkSafe, about 

HSRs, and in particular whether WorkSafe inspectors could find out if an HSR had been 

elected at a workplace before attending. He said that inspectors are not able to see from the 

WISE database who the HSRs are at any given worksite. Inspectors rely on the employer to tell 

them who the HSR is and whether that person is present at the workplace when the inspector 

arrives. The duty under the Act is on the employer, and if the employer does not inform the 

inspector, the inspector will be unaware of his or her existence.364 

 If a clear duty is to be placed on inspectors to make contact with, and communicate with, 

HSRs, the Committee is of the view that WorkSafe should be responsible for the maintenance 

of a database of HSRs that can be properly interrogated, so that the details of each can be 

checked before a site visit, and reliance on the employer to inform inspectors about an HSR 

should not be necessary.  

 The WISE database has its restrictions. If an inspector knows the name of an HSR, he or she 

will be able to enter that name into WISE and find out where the HSR is currently working. 

Inspectors cannot however enter a workplace name into WISE and retrieve a list of HSRs who 

work there. The names and workplaces of HSRs are recorded in WISE, but the database is not 

designed to extract information in certain ways, and this is one of those limitations.365 

 Mr Kirwin told the Committee that more funding is required to fix the HSR information 

retrieval problem with WISE. Having explained that, whilst WorkSafe knows who all of the 

HSRs are, the system cannot be interrogated by simple reference to a workplace, he said:  

Certainly, we have a list—a computer that has all the reps in, all the reps that are 

current, because every two years it refreshes and after two years you fall off. You 

get archived because a rep’s election is only for two years. So, I could look up, you 

know, “Kirwin, Chris” and I would see Kirwin, Chris works for Commerce but if I did 

not have Kirwin, Chris’s name, I could not look up Commerce and find Kirwin, 

Chris.366 

 Mr Kirwin went on: 

The original architects of the system did not put that in. We could throw some 

money at it and fix it, but it does not do that at the moment.367 
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 The Committee is of the view that this is one of a number of serious deficiencies with the 

WISE system. 

FINDING 43 

WorkSafe inspectors are not able to interrogate the WorkSafe Information Systems Environment 

database in order to discover the name of safety and health representatives at any given 

workplace. 

 

FINDING 44 

The deficiencies in the WorkSafe Information Systems Environment database with respect to the 

identification of the workplace location of safety and health representatives undermines the 

proper relationship between those representatives and WorkSafe. 

 

RECOMMENDATION 48 

The Committee recommends that the Department of Mines, Industry Regulation and Safety 

ensures that deficiencies in the WorkSafe Information Systems Environment database that prevent 

a WorkSafe inspector from finding out both the name and workplace location of a safety and 

health representative prior to undertaking a visit be rectified, and that it be adequately funded in 

order to do this. 

Workers’ reluctance to act as an HSR 

 Whilst inspectors who appeared before the Committee acknowledged that HSRs make a good 

contribution to workplace health and safety matters, it was also estimated by those inspectors 

that as few as five per cent of workplaces, including both construction sites and industrial 

premises, actually have duly elected HSRs. 

 From evidence received by the Committee, particularly from WorkSafe inspectors who gave 

evidence in private session, there appear to be a number of reasons for this: 

 workers are often not keen to volunteer for election as an HSR. They fear losing their jobs 

if they speak out. There are statutory provisions protecting such persons from 

employment discrimination, at sections 35A to 35D of the Act, yet these do not appear 

sufficient as an aid to recruitment 

 many workplaces in the modern age, and particularly construction sites, will have a large 

turnover of sub-contractors and casual workers 

 many large contractors now have employed health and safety advisers rather than elected 

ones. 

 Mr McCartney told the Committee that there is a reluctance from workers to act as HSRs. He 

gave his view that many workers will tell the union about occupational health and safety 

issues rather than put their hand up to act formally as an HSR because they are afraid of 

dismissal.368 Mr McCartney was asked whether he would agree with a proposal that the Act be 

amended to mandate the election of an HSR and a health and safety committee at every 

workplace, and to notify WorkSafe of the contact details of that HSR. He said:  

                                                      
368  Steven McCartney, State Secretary, Australian Manufacturing Workers’ Union, transcript of evidence, 

30 October 2017, p 3. 
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I would love to recommend that only on the proviso that you put some real 

protection in for HSRs or otherwise you are going to line my members up for the 

kill.369 

 The Committee did hear from an experienced construction worker and HSR, who gave 

evidence under conditions of anonymity. He felt that the fact that he was an HSR was a major 

contributory factor in his redundancy from a major construction project. He was of the view 

that more protection was needed for HSRs, and that WorkSafe needed to be more proactive 

in protecting them. He had not reported the termination of his employment to WorkSafe out 

of concern that this would negatively impact his ability to gain other employment in the 

industry. 

 The view that workers generally, not just HSRs, feel intimidated into keeping quiet about 

safety and health issues was expressed to the Committee during the course of the inquiry. Mr 

Murrie, for example, spoke of his son’s experience working on building sites: 

He had questioned the safety at that place. … He had questioned the safety there. 

Because of the way they employ their people, or their short-term contracts I think is 

what they call it, he did not get another go with them. If you open your mouth, that 

is the end of it. That is how it is in this country. Look at the royal commission into 

aged care. That is one of the first things they said—the workers do not speak up 

because they will not get any more shifts. That is how it is in the workplace.370   

 There is protection in the Act for HSRs. Section 35A states: 

Discrimination against safety and health representative in relation to 

employment 

(1) An employer or a prospective employer must not cause disadvantage to a 

person for the dominant or substantial reason that the person — 

(a) is or was a safety and health representative; or 

(b) is performing or has performed any function as a safety  and health 

representative. 

(2) For the purposes of subsection (1) an employer causes disadvantage to a person 

if the employer — 

(a) dismisses the person from employment; or 

(b) demotes the person or fails to give the person a promotion that the person 

could reasonably have expected; or 

(c) detrimentally alters the person’s employment position; or 

(d) detrimentally alters the person’s pay or other terms and conditions of 

employment. 

(3) For the purposes of subsection (1) a prospective employer causes disadvantage 

to a person if the prospective employer refuses to employ the person. 

(4) An employer or prospective employer that contravenes subsection (1) commits 

an offence. 

                                                      
369  ibid., p 4. 

370  Mark Murrie, transcript of evidence, 5 March 2019, p 4. 
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 Workers can make a claim against an employer for discrimination under section 35A, and 

request that the Tribunal make an order that they be reinstated or paid for their loss (or 

both).371 

 Section 35A covers the offence of discrimination against HSRs in relation to their employment. 

Section 56 of the Act covers discrimination generally. It states: 

Discrimination 

(1) If an employer or prospective employer in any way treats an employee or 

prospective employee less favourably than would otherwise be the case for the 

dominant or substantial reason that the employee or prospective employee — 

(a) is or has been a member of a safety and health committee; or 

(b) performs or has performed any function as a member of a safety and health 

committee; or 

(c) gives or has given assistance or information to an inspector, safety and 

health representative or any member of a safety and health committee; or 

(d) makes or has made a complaint in relation to safety or health to — 

(i) the Commissioner; or 

(ii) an inspector; or 

(iii) a person who is or was his or her employer or fellow employee; or 

(iv) a safety and health representative; or 

(v) a member of a safety and health committee, 

the employer or prospective employer commits an offence. 

(2) A trade union that in any way treats a person less favourably than it otherwise 

would for the dominant or substantial reason of the manner in which he or she 

performs or has performed any function as a safety and health representative or a 

member of a safety and health committee commits an offence.  

 The offence committed under either section 35A(4) or 56(2) is punishable by way of a level 

one penalty (section 54 of the Act). Those penalties are set out in section 3A(1): 

 $50 000 for a first offence or $60 000 for a subsequent offence for an individual who is an 

employee 

 $100 000 for a first offence or $120 000 for a subsequent offence for an individual who is 

not an employee 

 $450 000 for a first offence or $570 000 for a subsequent offence for a body corporate. 

 Clearly, however, workers generally do not consider that sections 35A or 56 are providing 

them with adequate protection. 

 The Committee is concerned to hear that some workers are reluctant to act as HSRs because 

of the fear of reprisal from their employers. Clearly, the protections contained in the Act are 

not sufficient to stop this from happening. 

                                                      
371  Occupational Safety and Health Act 1984 (WA) ss 35C and s 35D. 
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 Should the Model WHS Act be adopted, the legislation would be different but the practical 

effect on recruitment probably not. Section 104 would prohibit ‘discriminatory conduct’ for a 

‘prohibited reason’: 

 discriminatory conduct includes dismissal, termination of a contract for services, putting a 

worker to a detriment in his or her engagement or position, refusing or failing to engage 

a prospective worker or treating the prospective worker less favourably in offering the 

terms of engagement 

 a prohibited reason includes (for example): 

o being, or previously being, a HSR 

o exercising a role or performing a function (or previously exercising a role or 

performing a function) as a HSR 

o exercising a role or performing a function (or having done so previously) in a 

particular way 

o refraining from exercising a role or performing a function (or having done so 

previously) in a particular way. 

 An individual who is convicted of this discriminatory conduct, where the dominant reason for 

that conduct was one of the prohibited reasons, would be liable to a fine of $100 000, a body 

corporate $500 000. Requesting, instructing, inducing, encouraging, authorising or assisting 

another person to engage in discriminatory conduct would also be prohibited and subject to 

the same penalties (clause 107). An order for compensation or reinstatement would also be 

possible under clause 111. 

 In her consultation on the operation of the Model WHS laws thus far, in those jurisdictions 

where they have been adopted, Ms Boland received minimal responses. The main issue raised, 

she reported, was a lack of enforcement by regulators.372 

 The evidence regarding a reluctance to act as an HSR appears to be borne out by statistics. 

The Commissioner reported to COSH on 16 October 2019 that there had been a reduction in 

numbers over the past four to five years of approximately 1 500 HSRs.373 

FINDING 45 

There is a reluctance by workers to stand for election as a safety and health representative. 

 

RECOMMENDATION 49 

The Committee recommends that the Minister for Industrial Relations inquires into the reluctance 

of workers to stand for election as a safety and health representative, and whether the inadequacy 

of the statutory protections from discrimination for performing the role are a factor in this 

reluctance, and that appropriate measures to address these concerns are implemented.  

WorkSafe support for HSRs 

 Upon his or her registration as a HSR, that person receives a letter about the role and the 

assistance WorkSafe offers to HSRs. The letter refers to the specific information area for safety 

and health representatives available on the website, including the Safety and health 

                                                      
372  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final report, December 2018, 

p 79. 

373  Commission for Occupational Safety and Health, Minutes — 16 October 2019, p 6. 
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representatives’ handbook.374 The HSR is encouraged to enrol in an accredited introductory 

training course within the first three to six months of being elected to enable the person to 

fulfil all functions. The letter refers to a list of accredited training providers on the WorkSafe 

website.  

 At the same time as the registration letter, the HSR receives a registration wallet card. This 

contains information such as the name and registration number of the HSR, the expiry date of 

the appointment (two years from the date of the election) and useful information and contact 

points. A special enquiry email address for HSRs is included.  

 A specific section of WorkSafe’s website is devoted to HSRs. It includes information on the 

role of the HSR, assistance available to them and frequently asked questions. 

Promotion of HSR role 

 When asked about WorkSafe’s view of worksites having HSRs, Mr Kirwin told the Committee 

that, in his view, HSRs are: 

an extension of the inspectorate; they are very, very useful. … they become a whole 

army of inspectors out there.375 

 The Committee heard no evidence to substantiate Mr Kirwin’s observation that WorkSafe 

views HSRs as an army of inspectors, and certainly WorkSafe does not resource HSRs 

accordingly. 

 There is no statutory duty upon employers of any size to have HSRs. WorkSafe inspectors in 

private session told the Committee that, whilst they will sometimes espouse the benefits of 

having an HSR to employers, and may sometimes encourage workers to instigate the election 

process necessary under the Act to have one, they do not actively promote the benefits of 

having HSRs. Indeed, the Committee heard no tangible evidence of the promotion of the HSR 

role by WorkSafe. Rather, this is a task that is more routinely undertaken by unions. The 

AMWU, in its submission to the inquiry, said: 

The AMWU spends significant organising time and effort on educating members on 

their rights under the Act and Regulations, as well as encouraging workers to 

exercise mechanisms under Part IV of the Act which allows for the election and 

establishment of safety and health representatives ...376 

 When asked whether WorkSafe promotes the election of HSRs, Ms North said: 

We do. Some of the educational events we put on target safety and health 

representatives. The other thing we do is that when we receive calls into our call 

centre, one of the things that all the callers are asked is whether they have safety 

and health reps and whether the matter has been raised with a safety and health 

rep, because in the first instance we want people to use the consultative 

mechanisms in place in their workplace before they bring the issue to the 

regulator.377 

                                                      
374  Department of Mines, Industry Regulation and Safety.  

See: http://www.commerce.wa.gov.au/publications/safety-and-health-representatives-handbook. Viewed 

5 August 2020. 
375  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 13. 

376  Submission 29 from the Australian Manufacturing Workers’ Union, 4 August 2017, p 3. 

377  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 47. 
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 The Committee requested that WorkSafe provide evidence of how it encourages the election 

of HSRs. Only the following information was provided:  

 a link to two posters dated 2012, which were located on the WorkSafe website 

 a guidance note – Formal consultative processes at the workplace 

 a link to the safety and health representatives’ area on the WorkSafe website.378 

 The Committee does not find this evidence to be sufficient encouragement for the election of 

HSRs. It is tokenistic and not truly promotional of the role. There are no programs directed at 

HSRs, or regular educational initiatives aimed at workplaces to publicise or promote the role 

of HSRs. There is no evidence to suggest that HSRs are encouraged to assist in the 

formulation of safety and health strategies, and their role in implementation could be 

markedly enhanced. The Committee is of the view that WorkSafe is failing in this duty under 

the Act.  

 When the question was put to the Commissioner, Mr Kavanagh told the Committee: 

I have not done an assessment other than to do some background work on other 

studies that have identified some of the benefits of health and safety reps. There is 

not a lot of research there so I am keen to find out what benefits and otherwise 

HSRs bring to the workplace, how we are able to better support them and, of 

course, look at information and education to provide to them. I am aware that the 

department is looking at producing some online material for health and safety reps 

so that will be a step in the right direction.379 

 He went on: 

Health and safety reps, I think, provide a lot of benefits to workplaces, but it is 

anecdotal. I mentioned that I see a need to do some work on what benefits health 

and safety reps provide to the workplace. I have got a view that they provide a lot 

of benefits and I formed that view from a lot of experience in dealing with them, but 

I would like to get some further detail. It has been a number of years since I had 

regular contact with health and safety reps and so I would like some contextual 

knowledge about some of the benefits and, indeed, in current workplace 

environments, why health and safety reps put their hand up to be elected. I think it 

is important gathering that detail and then you can use that information to provide 

some support for health and safety reps in doing their job and doing that role.380 

 The Committee welcomes the Commissioner’s interest in examining the role of HSRs further, 

and how WorkSafe are able to better support HSRs. 

FINDING 46 

Section 5(e) of the Occupational Safety and Health Act 1984 imposes upon WorkSafe (amongst 

other things) a positive duty to ‘foster cooperation and consultation and to provide for the 

participation of … employees in the formulation and implementation of safety and health 

standards…’, and this duty, insofar as it relates to safety and health representatives, is not being 

adequately met. 

 

                                                      
378  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 46 asked at hearing held 4 September 2017, dated 21 September 2017, p 44. 

379  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 36. 

380  ibid. 
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RECOMMENDATION 50 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) actively promotes the role of safety and health representatives in workplaces, through 

engagement with both employers and workers, and improves upon its formal relationship with 

those representatives through formalised improvements in communication and information 

provision.  

 On the matter of HSRs participation in the implementation of safety and health standards, and 

taking into account the comment of Mr Kirwin at paragraph 6.60 that HSRs can be regarded 

as a whole army of potential inspectors, the Committee would like to see an enhanced role for 

HSRs. In addition to the right to be a party to any discussions held between the inspector and 

the employer at the end of a visit (Recommendation 40), the Committee would like to see a 

role for HSRs in the verification of improvement notices issued. 

 As will be seen in Chapter 11 of this report, a major concern of the Committee is the small 

number of improvement notices issued that are subject to any verification by WorkSafe. An 

employer served with such a notice need only to complete a tear-off slip and return it to 

WorkSafe in order to claim compliance with its terms, or do the same via the WorkSafe 

website. Only five per cent or so are actually followed up by inspectors to verify that claimed 

compliance. The Committee would like WorkSafe to explore the use of HSRs in this process, 

following-up on improvement notices issued in their workplaces and enjoying a direct line of 

communication with WorkSafe in order to confirm (or not) compliance with an improvement 

notice. 

FINDING 47 

Safety and health representatives currently have no role in the verification of the implementation 

of improvement notices. 

 

RECOMMENDATION 51 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, consult with 

relevant stakeholders to explore ways in which safety and health representatives might be 

employed in the process of the verification of the implementation of improvement notices. 

HSRs – a counter view 

 It would appear that some employers regard the presence at the workplace of an HSR as an 

obstacle. 

 Gerardus Hanssen, Managing Director of Hanssen Pty Ltd, told the Committee that he did not 

believe in HSRs, and that his company prefers to have safety meetings where all staff 

members are responsible for safety issues. Asked whether his company encouraged and 

facilitated the appointment of HSRs and the establishment of safety committees on its building 

sites, he stated: 

By default, maybe. We have religiously a once-a-week meeting on every site with all 

of the leading hands present and the foreman—anybody associated with any 

responsibility at all. There is often 20 or 30 people. In that meeting, all problems will 

be brought up. That is their duty—whatever they see as a potential problem: a hold 
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up, a safety issue, whatever else. We really get a review on every site every week by 

all of those people.381 

 Asked whether his company would formally appoint HSRs under the legislation, Mr Hanssen 

replied: 

No, definitely not; I never will. 

… 

Because they become poison in the system. In the industry, in my 50 years, I have 

seen it. I have worked in mining companies and everything. The problem with the 

two is the interpretation—if you have two powerful people, they start working 

against each other. It is the ego of people which is in the way. I am an architect’s 

worst nightmare. I always try to do it better and he wants to do it his way the most 

awkward way if he can, you know? So you finish up with a conflict on site—

unnecessary. It is far better that the total team of people with our ethic govern the 

safety and the cleanliness of the site.382 

Cooperation with unions 

 Section 5(e) of the Act, broken down into its constituent parts, imposes a duty upon WorkSafe 

to ‘foster cooperation and consultation and to provide for the participation of … associations 

representing employees in the formulation and implementation of safety and health 

standards…’. The Committee heard evidence from five unions expressing dissatisfaction with 

the relationship that they have with WorkSafe.  

Construction, Forestry, Mining and Energy Union   

 The CFMEU told the Committee: 

We do not have a relationship with the inspectors. You will see with some of our 

evidence—I have raised this with the leadership of WorkSafe—that in every other 

state in Australia you can directly contact an inspector and get them out onto a job. 

They issue their business cards that has their direct mobile and their direct email 

address. Western Australian inspectors have nothing on their card other than an 

office number and a standard email address.383  

 The union also complained of a lack of communication with the senior officers of WorkSafe. It 

provided evidence that it had made 104 complaints to WorkSafe between July 2015 and July 

2017 and had not received any feedback in relation to those complaints.384 

 WorkSafe did provide the Committee with evidence that in relation to one complaint from 

CFMEU, a Director of WorkSafe provided a response by email dated 15 November 2016. The 

Director told the union that an inspection had been done and that improvement notices and 

verbal directions were issued. That Director, Mr Kirwin, provided a copy of the email to the 

Committee during a hearing on 13 November 2017.385  
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 The Committee asked Mr Benkesser whether he was satisfied with the information provided in 

that email. He responded that he was not. He said that he had emailed Mr Kirwin in February 

2017 to ask what had happened in relation to the complaint, and that Mr Kirwin told 

Mr Benkesser that he needed to lodge a freedom of information application. Mr Benkesser 

believes that the CFMEU should have been provided with the following information: 

 what actions (steps) WorkSafe required from the contractor to rectify the non-

compliances 

 what directions (if any) WorkSafe issued in relation to the non-compliances either written 

or verbal 

 whether there was a follow-up visit by WorkSafe to confirm the employer had rectified the 

non-compliances, or whether WorkSafe just relied on the employer returning the 

compliance slips.386  

Australian Manufacturing Workers’ Union 

 The AMWU also gave evidence that their members cannot communicate effectively with 

WorkSafe inspectors. Mr McCartney told the Committee: 

I think what has happened in this last decade or so is a transitioning culture. What I 

mean by that is once upon a time a WorkSafe inspector was someone you could 

call in to come and make sure the job was okay. The reality of it now, with the 

insecurities around calling an OH&S inspector, is almost as if now he is a tool for 

the boss and people do not see OH&S inspectors as someone that represents them. 

I think WorkSafe really has to work on its culture to deliver that. I think it is that lack 

of communication and openness that makes our members feel that way.387 

UnionsWA 

 UnionsWA gave evidence that it also finds it difficult to engage with inspectors. Owen Whittle, 

Assistant Secretary, told the Committee that:  

There is an unwillingness to treat unions as a genuine stakeholder in workplace 

issues and following through with the engagement of those issues from 

investigation to, say, prosecution or resolution.388 

 He added that UnionsWA has raised this concern with WorkSafe, and that WorkSafe had 

responded that the Act does not invite co-operation with Unions on some matters: 

They often view privacy as being an issue around unions as a third party being 

involved in an issue between an inspector and the actual workplace.389  

 The Committee asked WorkSafe to provide a response to these statements by UnionsWA. 

WorkSafe wrote: 

The department treats unions as genuine stakeholders and appreciates any 

information and intelligence union delegates and union members provide to assist 

with identifying occupational safety and health trends or breaches at workplaces. 
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The department has not received written concerns from UnionsWA about 

‘WorkSafe’s unwillingness to treat unions as genuine stakeholders in workplace 

issues and following through with the engagement of investigation to prosecution 

or resolution’. 

In addition, the department does not know in what context and by whom a verbal 

statement was made that the Occupational Safety and Health Act 1984 (the Act) 

does not invite cooperation with unions on some matters.390 

 WorkSafe also provided that: 

WorkSafe treats every stakeholder the same and regularly investigates matters 

reported by unions and union members. WorkSafe also works with unions in a 

number of tripartite forums.391 

Western Australian Police Union 

 WAPU gave evidence that WorkSafe will not respond to their requests for information. 

Mr Lampard told the Committee that: 

The advice from WorkSafe, when we wrote letters to them, they were not prepared 

to give us any information with regards to an ongoing investigation or review, and 

that had to be done by the person who was actually the complainant in the 

matter.392 

 Mr Lampard stated that:  

When we have had individual members who have lodged complaints about 

WorkSafe behaviour and they have not been satisfied with the outcome, they have 

then written to WorkSafe, assisted by the union—I must say that we prepare their 

statements to make sure that all the technical requirements of the legislation are 

complied with—and they do not hear back, quite often, for 12 months, and they 

have to keep pestering WorkSafe to even get a response and it is generally that 

they have not got around to it or there is just no response at all. I think we have 

instances of members never getting a final response about the review.393  

 Generally, inspection staff of WorkSafe who testified before the Committee conceded that 

they treat union officials as they would other members of the public who have made a 

complaint, but no more. They do not give out their mobile telephone numbers to union 

officials, and would expect those officials to go through the WorkSafe Customer Help Centre 

like anyone else. 

 As to an allegation that inspectors do not speak to complainants or workers during 

inspections, WorkSafe responded: 

WorkSafe does not agree. WorkSafe inspectors routinely speak to workplace 

participants including complainants and employees. Examples include clarifying 

information from complainants, where required and providing feedback to 

complainants as much as possible, when requested. Additionally, WorkSafe 
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inspectors contact unions and other stakeholders as part of organising team 

projects.394  

Transport Workers’ Union 

 The TWU also raised concerns. The Committee was told that WorkSafe does not respond to 

TWU members or give feedback to them in response to a complaint made to the hotline. Mr 

Dawson told the Committee: 

I suppose it is that question of our members saying that they rang up and they have 

not been contacted back from WorkSafe. All they do is ring up and get a reference 

number, so they have to ring up themselves and sometimes they are not told what 

the outcome was or whether anyone inspected it. So from that we say, “Have they 

or haven’t they been inspected?” So that is why I believe that a thorough reporting 

back system to whoever makes the complaint; that way we will be comfortable that 

the complaints are being investigated.395 

 However, Michael Knowles, Senior Organiser of the TWU, conceded that he would contact 

inspectors that he normally deals with in order to receive information. He gave evidence that, 

having received nothing official from WorkSafe in response to a call to the hotline (other than 

a reference number): 

In most instances, I have to chase up to find out through the general 

communication I have with those inspectors that I normally deal with, or liaise with 

them, but I have never had a call back from WorkSafe in regards to any of the 

complaints, whether it is fatigue related or other issues within workplaces. I have 

put reports out and never had a call back …  

It is only through direct conversation, if I pursue the matter with an inspector that I 

know has dealt with or is dealing with the issue, but I have never had official 

correspondence back that I can recall.396 

 Asked whether being able to have a relationship with the inspectors had been critical to his 

getting feedback on any of the complaints he had put in, Mr Knowles replied ‘Yes’.397 

 Mr Dawson offered:  

I think from a union’s point of view, the relationship that we should have with 

WorkSafe should be that if we make a complaint on behalf of one of our members 

or about a company that we see is breaching the WorkSafe act, then there should 

be an official response back to that union of what they [WorkSafe] have done. 

… 

I think that two-way communication could only be good for workplace safety.398 
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WorkSafe response 

 When calls are received concerning an ongoing matter, callers will be referred to the relevant 

inspector as identified by the WISE system. New complaints will be referred to a team 

manager, who will then allocate them appropriately. 

 Criticism regarding WorkSafe’s failure to report on investigations to unions or their members 

is set out in Chapter 3 (paragraphs 3.238 to 3.248). WorkSafe denies that it treats unions with 

contempt and fails to treat their complaints seriously. As noted at paragraph 6.83, WorkSafe 

claims that it treats every stakeholder the same and regularly investigates matters reported by 

unions and union members. Notably, whilst it may regularly investigate matters referred to it 

by unions, WorkSafe does not keep them informed of their investigations.  

 WorkSafe reiterated its point in August 2018: 

The department is of the view that consultation and cooperation with key 

stakeholders, including unions, is very important in promoting and securing safety 

and health outcomes at workplaces. The department treats unions as genuine 

stakeholders and appreciates any information and intelligence union delegates and 

union members provide to assist with identifying occupational safety and health 

trends or breaches at workplaces. 

WorkSafe treats every stakeholder the same and regularly makes enquiries on 

matters reported by any stakeholder, including union organisers and union 

members. WorkSafe also works with unions in a number of tripartite forums and 

consults with unions and UnionsWA about project work. Examples of consultation 

and cooperation with unions and UnionsWA have been provided to the Committee 

on 12 April 2018. 

Where union organisers or union members hold relevant evidence in relation to an 

investigation, these persons are strongly encouraged to come forward with this 

evidence. Inspectors interview any witnesses and persons who may be able to 

contribute information in relation to an incident. 

The department investigates breaches of occupational safety and health legislation 

and obtains evidence for potential prosecutions. During the evidence gathering 

process, industry stakeholders including unions and industry bodies are not 

regularly briefed on the progress of investigations. Industry stakeholders who wish 

to obtain information about the progress of an investigation can contact the 

department.399 

 WorkSafe went on to give the following examples of the ways that it worked with unions in 

April 2018: 

Letters to stakeholders in relation to projects. Some examples include: 

 Letters sent to AMWU, CFMEU, Maritime Union of Australia, The Australian 

Workers Union, UnionsWA in relation to Scaffolding Project. 

 Letters sent to United Voice WA and UnionsWA before and after project in 

relation to Pubs, Taverns and Bars project. 

 

 

                                                      
399  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, p 4. 
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WorkSafe presentations. Some examples include: 

 WorkSafe inspector presentation at Mental Health OSH Seminar in August 

2017 organised by Western Australia Prisons Union, followed by positive 

feedback from the union dated 29 August 2017. 

 WorkSafe inspector presentation agreed on the topic of violence and 

aggression in June 2018 at State School Teachers Union forum. 

 WorkSafe inspector presentation/briefing at Construction Industry Safety 

Advisory Committee about wall chasing issues. 

 WorkSafe’s Community Education officers have provided 19 information 

sessions about the Role of WorkSafe to Unity Training Services between 

July 2015 and January 2018. These information sessions were held as part 

of the five-day safety and health representative training course. The 

information sessions took place at Unity Training Services at 445 Hay Street 

Perth to an audience of 179 safety and health representatives. 

Meetings and contact with unions. Some examples include: 

 Meeting with WA Police Union field officers and WA Police Safety Branch 

February 2018. 

 Meeting with State School Teachers Union December 2017 to discuss 

violence and aggression in schools. 

 Meeting with State School Teachers Union December 2016 to discuss 

proactive stress project and the relevance to Education industry. 

 WorkSafe Commissioner quarterly meeting with the CFMEU. 

 Regular contact between senior WorkSafe inspector and Transport Workers 

Union. 

Involvement in tripartite Commission and various working groups, for example: 

 Senior management of WorkSafe’s involvement in the Commission for 

Occupational Safety and Health. 

 Senior management of WorkSafe’s involvement with the tripartite 

Construction Industry Safety Advisory Committee (CISAC). 

 WorkSafe inspector involvement in CISAC, including presentation and 

consultation with representatives on manual tasks in the construction 

industry and the development of guidance material to be published on the 

WorkSafe website (Manual Tasks in Construction Info Sheets). 

 WorkSafe inspector involvement in the tripartite Mental Health Strategies 

working group that recently developed the DRAFT Mentally healthy 

workplaces for fly-in fly-out (FIFO) workers in the resources and 

construction sectors – code of practice, including involvement from 

UnionsWA, AWU WA, CFMEU. 

 WorkSafe’s involvement in the Agricultural Safety Industry Group, which 

has valuable input from the Australian Workers Union. 

 Regular meetings (generally quarterly) between the CFMEU and 

Commissioner. 
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Involvement in national workplace safety development, for example 

 Senior management of WorkSafe’s involvement with tripartite Safe Work 

Australia.400 

 This list of activities was supplemented by WorkSafe in October 2019: 

Letters to stakeholders in relation to projects. Some examples include: 

 Letters sent to Unions WA, United Voice and Australian Services Union 

(ASUWA) in relation to the outcome of the 2018-19 Team Project in child 

care centres and further email correspondence with ASUWA. 

 Letters sent to Unions WA, Local Government Racing Cemeteries 

Employees Union, Australian Services Union and CPSU/CSA in relation to a 

Team Project on asbestos containing materials in government. 

 Letters sent to State School Teachers’ Union (SSTUWA) and United Voice 

WA in relation to 2019-20 Team Project in Education. 

 Letters sent to the Australian Workers Union WA before and after the 

2018-19 Team Project on Scientific Testing and Analysis Services. 

Letter sent to the Shop Distributive and Allied Employees Association in 

relation to the 2018-19 Team Project in the Liquor Industry. 

 Letters sent to AMWU, CFMEU, Maritime Union of Australia, The Australian 

Workers Union, Unions WA in relation to Scaffolding Project. 

 Letters sent to United Voice WA and Unions WA before and after project in 

relation to Pubs, Taverns and Bars project. 

Meetings and contact with unions. Some examples include: 

 Meetings between plant inspectors and CFMEU organisers on different 

dates at different locations in relation to tower cranes, including a meeting 

in September 2018. 

 Meeting/discussions with representative of the United Firefighters Union of 

WA during workplace visit (April/May 2019). 

 Meeting with representative of the Independent Education Union providing 

information about 2018-19 Team Projects in Education. 

 Meeting with Australian Services Union in relation to outcome project 

Parks and Wildlife conducted in 2017-18. 

 Meetings with SSUWA to discuss the commencement and the results of the 

primary school project 2018-19 and to discuss the 2019-20 intended 

project. 

 Meeting with SSTUWA union organiser in relation to TAFE Team Project. 

 Email correspondence and phone calls with SSTUWA in relation to 

investigation into alleged workplace bullying. 

 Email correspondence and phone calls with AMWU organiser in relation to 

an asbestos issue at a workplace. 

                                                      
400  ibid., pp 37-8. 
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 Meeting with WA Police Union field officers and WA Police Safety Branch 

February 2018. 

 Meeting with State School Teachers Union December 2017 to discuss 

violence and aggression in schools. 

 Meeting with State School Teachers Union December 2016 to discuss 

project proactive stress project and the relevance to Education industry. 

 WorkSafe Commissioner quarterly meeting with the CFMEU. 

 Regular contact between senior WorkSafe inspector and Transport Workers 

Union. 

Involvement in tripartite Commission and various working groups, for example: 

 WorkSafe and CFMEU are both standing invitees to the Western Australian 

Construction Safety Alliance (WACSA). WACSA is a forum for industry 

members to get together to discuss OH&S management systems or related 

matters and to exchange information and new ideas. WACSA meets 

monthly and WorkSafe provides updates on recent issues and also 

provides information or clarification on issues raised by the CFMEU and 

others.401 

 The complaints from unions outlined above are in regard to two different levels of 

communication—the inspector doing inspections or investigations at ‘ground level’, and the 

‘head office’ relationships. With regard to the latter, WorkSafe have provided evidence of 

certain collaboration, which is noted by the Committee. 

 Whilst giving evidence to the Committee in September 2019, Mr Kavanagh was asked about 

relations with unions. He said: 

The answer to your question is that I have taken a lot of time to go and meet with 

stakeholders—so, employer representing organisations, as well as union 

organisations—and I see my role as being one to try to, as I intimated in my 

opening statement, meet the needs of our stakeholders. Something that we have 

which I think is an important element of our legislation in Western Australia is the 

tripartite composition of the Commission for Occupational Safety and Health. I 

think that has done Western Australia a great service over a number of years, 

because there is that input from all the parties in Western Australian workplaces. I 

see my role as to find ways to try to meet their needs. I understand there have been 

criticisms in the past, and I may have been one of those going back 10, 15 or 20 

years ago, so I appreciate where those criticisms come from. From my perspective, I 

have done a lot to try to meet with all the stakeholders and understand their 

perspectives. I am never going to agree with all of them, nor will they with mine, but 

I think there is some mutual ground there that we can occupy.402 

 The Committee also raised this union complaint with the Director General of the Department. 

He replied: 

I have not heard that sort of complaint directly to me. I think the union 

representatives are important stakeholders in the process, in the service that we 

provide. As far as I am aware, there is regular contact and input provided from 

union representatives and their organisations and we take that information 

                                                      
401  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe, Department 

of Mines, Industry Regulation and Safety, email, 23 October 2019, pp 12-13. 

402  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 21. 



164 Chapter 6    Fostering cooperation and consultation and providing for participation 

seriously and use it when we can, so I am not aware that there is a particular 

problem there. Stakeholder engagement and stakeholder involvement is a 

particularly important part of the WorkSafe function. Again, the commissioner has 

certainly had that as a priority for his almost one year in the role. I am very happy, if 

there are concerns or issues, that I be involved and have those brought to my 

attention. In particular cases, I have met with union representatives who have 

concerns in particular workplaces.403 

 The Committee is of the view that better channels of communication between WorkSafe and 

unions are in the interests of the workforce as a whole. This could be addressed through a 

specific legislative provision, similar to that which is recommended with regard to HSRs 

(Recommendation 35). WorkSafe provided evidence to the Committee that: 

There is no part of the Act which precludes cooperation between WorkSafe and 

unions.  

… 

the OSH Act itself does not specify anything particular in relation to the cooperation 

between unions and WorkSafe inspectors. That level of interaction on an 

operational basis at a worksite is subject to the discretion of each WorkSafe 

inspector as they undertake their regulatory role.404 

 The Committee regards this as unacceptable. The inspectors and the union representatives 

have the same interest in common, which is the safety and health of workers/members. 

Unions play a major role as instigators of investigations into workplace safety and health 

issues, and should not be treated the same as other complainants. 

 WorkSafe inspectors should be encouraged to engage more closely with those union 

representatives on workplace incidents or hazards, providing more information to them than 

they do at present. Moreover, as has been said, union representatives should not be simply 

advised to make FOI applications in order to gain information which would doubtless be in 

the interests of their members and the workforce as a whole. 

Another view regarding unions’ relationship with WorkSafe 

 Master Builders provided an explanation of why, in its view, WorkSafe staff may be hesitant to 

respond quickly to complaints originating from unions. It reports that, in its members’ 

opinion, some union members have used the complaints system as an ‘industrial relations 

weapon.’405 It referred to a Federal Court judgement against the CFMEU in 2009.406 

 In that case, the builder filed for an injunction to prevent unlawful industrial action under 

section 38 of the Building and Construction Industry Improvement Act 2005 (Cth). The builder 

alleged that Mr Buchan (then CFMEU Safety Organiser) and Mr McDonald (Branch Assistant 

Secretary) had directed or counselled contractors to leave the building site for a three-day 

period. Several workers complied.  

 Justice Gilmour found that: 

                                                      
403  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 16. 

404  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 13 August 

2018, p 5. 

405  Submission 23 from the Master Builders Association of Western Australia, 28 July 2017, paragraph 4.3.2. 

406  Australian Building and Construction Commissioner v Construction, Forestry, Mining and Energy Union [2009] FCA 

1092. 
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there is no evidence from Mr Buchan or Mr McDonald of any particular concern 

advanced by any employee on 5 June 2009 constituting any reasonable concern of 

any imminent risk to any employees’ health or safety.407  

 Justice Gilmour went on to say: 

It is of particular concern that the CFMEU, Mr McDonald and Mr Buchan have, as I 

have found on a prima facie basis, hidden behind spurious concerns as to the health 

and safety of employees to advance, as I infer, their own unspecified industrial aims.  

It is the very behaviour which the Commonwealth Parliament has made clear should 

be eradicated from the building industry in this country.408   

 The Committee notes the view of Master Builders and the facts of the cited case, but is of the 

view that WorkSafe must respond appropriately to all complaints raised by unions. 

Conclusion 

 This chapter looked into WorkSafe’s success or otherwise in meeting its objectives under 

section 5(e) of the Act, being ‘to foster cooperation and consultation between and to provide 

for the participation of employers and employees and associations representing employers 

and employees in the formulation and implementation of safety and health standards to 

current levels of technical knowledge and development.’ 

 The Committee is of the view that WorkSafe’s efforts fall short of reasonable community 

expectations in meeting those objectives with regard to HSRs and unions, with whom there is 

insufficient communication at all levels. 

 It should be noted that the Committee sought to engage employers in this inquiry, 

particularly property development companies, but met with little success. With insufficient 

evidence before it, the Committee is not in a position to comment on communication 

between employers and WorkSafe. 

RECOMMENDATION 52 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) should review its policies and procedures to improve communications with safety and 

health representatives, so as to allow for proactive and meaningful feedback to all complaints 

raised by them.  

 

                                                      
407  ibid., p 103. 

408  ibid., p 145. 
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CHAPTER 7  

The formulation of policies and the coordination of the 

administration of laws 

 This chapter will consider WorkSafe’s role under section 5(f) of the Act, being: 

to provide for formulation of policies and for the coordination of the 

administration of laws relating to occupational safety and health. 

 WorkSafe informed the Committee in its original submission to the inquiry that, as part of 

its role, WorkSafe: 

 administers occupational safety and health legislation and provides legislative advice to 

government 

 provides education and information to employers and employees to assist in 

preventing work-related injury and disease and improving work safety and health 

performance 

 enforces occupational safety and health legislation and assists with the resolution of 

issues in workplaces.409 

 The third of those roles, of course, might be regarded as WorkSafe’s most important and 

obvious function, as is outlined in other chapters of this report. It does however carry out a 

number of administrative and educational roles, as well as providing support to 

government as a part of DMIRS. 

 As an example, in its Business Plan for 2013-14, WorkSafe set the strategic objectives for its 

Policy and Education Directorate: 

The Policy and Education Directorate will continue in its key role of delivering a 

quality legal and policy framework for workplace safety in Western Australia and 

seek to provide relevant information and education to the community. 

Policy Priorities 

 Harmonisation – delivery of the laws. 

 Safe Design Project. 

 Continued support for the Commissioner, Director General and the 

Minister. 

 Continued support for the Commission.410 

 In 2019, the Department formulated a Strategic Plan – Towards 2024. Its objectives for the 

forward planning period are split into its roles as ‘regulator’, ‘service provider’ and ‘policy 

maker.’ Under the latter heading, its objectives are listed as: 

 manage our policy environment to drive behaviours that are in the public 

interest. 

 predict then address emerging policy challenges 

                                                      
409  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 3. 

410  WorkSafe WA, Business Plan 2013-14, p 9. 
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 gather the latest intelligence on the operating environment 

 explore new approaches to achieving regulatory intent.411 

 During his appearance before the Committee on 16 September 2019, the Commissioner 

was asked about any role that WorkSafe has in providing legislative advice to the Minister. 

He confirmed that he had personally not been involved in the formulation of (what is now) 

the Work Health and Safety Bill 2019.412 He did add, however: 

The minister and the department have regular contact and, where required, I am 

advised on it. With respect to the legislation, I will be provided a briefing at an 

appropriate time and have the opportunity to have input.413  

 Evidence before the Committee indicates that WorkSafe’s role in shaping OSH policy and 

legislation comes largely through its involvement with COSH and Safe Work Australia. The 

Committee notes, however, that WorkSafe was represented on the MAP established by the 

then Minister for Commerce to review the Act.  

Policy formulation 

 Since 2012, WorkSafe’s proactive campaigns and policy formulation have been driven by 

the Government’s commitment to the Safe Work Australia Australian Work Health and 

Safety Strategy 2012-2022 (discussed in more detail at Chapter 5), which provides a 

particular focus. The Strategy includes a number of action areas, priority industries and 

priority disorders, which are used for WorkSafe’s business planning.414 

 In fact, it would seem that policy formulation for Western Australia (and indeed the other 

States and Territories), is provided by Safe Work Australia, at a cost (in 2017) of $1 million 

per year. Mr McCulloch told the Committee: 

There is an intergovernmental agreement, which is the legal basis—start there. It 

is basically Safe Work Australia do the high-level policy work in terms of safety 

across Australia. They also do codes of practice. They also do research. And feed 

to us all. We get four bills a year, so that comes quarterly, and we pay the $1 

million dollars. We are on Safe Work Australia—there is an advisory body; a 

board—called Safe Work Australia, which sets the agenda and the program for 

the officers. I think Safe Work Australia has the staff of about 100, who are doing 

all sorts of things. They are not a regulator; we are the regulator.415 

 Proactive campaigns are undertaken as part of WorkSafe’s annual business plan, aligning 

with the Safe Work Australia Strategy, and targeting high-risk industries or hazards in 

particular industries. Chapter 11 examines proactive inspections in greater detail. 

 Inspectors who appeared before the inquiry in private session told the Committee that 

annual team planning meetings are held where statistics are the basis for determining the 

following year’s proactive campaigns. This was confirmed in correspondence from the 

Commissioner: 
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In March of each year, before the planning process starts, the Policy Information 

Analyst provides detailed statistics based on WorkCover WA data for the 

purposes of team planning. 

All inspector teams receive excel workbooks with the following data: 

 all ANZSICs [Australia and New Zealand Standard Industrial 

Classification] and Occupations workbook – LTI/Ds [one or more 

days/shifts lost from work]1+, 5+ & 60+ days lost data by ANZSIC code, 

year, variance and trend; high risk occupations, and LTIDs for 1+ and 5+ 

days lost data by occupation code, year, variance and trend; and 

 industry division by mechanism group workbook – LTI/Ds 1+, 5+ & 60+ 

days lost data, variance and trend by industry division and mechanism 

group. 

The data is based on the ANZSICs relevant to each team. Further analysis of data, 

for instance in relation to industries or occupations, is provided on request.416 

 Thereafter, as WorkSafe told the inquiry: 

Team Managers provide proposals to their Director for proactive team projects 

for the next financial year based on various data and resources including: 

 statistics provided by the Policy Information Analyst 

 priority areas in the Australian Work Health and Safety Strategy 2012-

2022 

 gazetted rates for workers’ compensation published yearly by 

WorkCover WA 

 emerging issues. 

Where the Director supports the projects, the projects are included in the draft 

Business Plan, which is approved by the WorkSafe WA Commissioner.417 

 WorkSafe told the Committee that the key stages of the proactive campaigns were: 

 identification of the potential project – including research and agreement 

 stakeholder engagement - including contact with stakeholders, development of 

internal and external guidance material such as industry checklists, and provision of 

information through newsletters and a media statement 

 implementation – including investigations and the provision of information 

 finalisation of the project and follow-up – including the provision of information on the 

outcome of the project to key stakeholders and a media statement.418 

 The launch of the Safe Work Australia Strategy was followed in 2013 by the implementation 

by WorkSafe of the Quality Investigations Policy, discussed in more detail in Chapter 11 of 

this report. These include Priority Investigation Reports. WorkSafe told the inquiry: 
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Since 2013, the number of Priority Inspection Reports per investigation has 

increased and so have the number of improvement notices issued per 

investigation. In addition, proactive industry projects in a variety of industries 

have been more targeted with increased enforcement activity and the 

development of Industry Checklists and OSH newsletters.419 

 An example of these, falling into the ‘emerging issues’ category of matters to be looked-

into and reported on (the fourth category in paragraph 7.12), was included in the WorkSafe 

‘Events and activities’ newsletter of 30 May 2019. It included advice and a checklist 

prepared by WorkSafe for employers and workers engaged in the fabrication and 

installation of stone benchtops. The checklist ‘highlights safety issues with a focus on silica 

hazards and provides information on how to best manage those risks to minimise negative 

outcomes through compliance with occupational safety and health legislation.’ It also 

provides a link to a COSH guidance note on the matter and WorkSafe’s Safety alert 11/2018 

– Stone benchtop workers at risk of silicosis. The same newsletter highlighted the most 

common risks and hazards on agricultural properties, and included a link to another 

checklist, the Orchards safety and health checklist, again prepared by WorkSafe. 

 A more recent example is the Events and activities newsletter of 5 May 2020. This contained 

advice on avoiding or dealing with the coronavirus COVID-19, with links to a dedicated 

DMIRS webpage and to Department of Health webpages (though not Safe Work Australia 

webpages) containing guidance to employers and workers in various industries. 

 While acknowledging the value of proactive campaigns and the provision of information 

such as guidance notes and checklists via newsletters, this clearly does not amount to 

policy formulation. It appears, on evidence presented to the Committee, that WorkSafe, 

while perhaps assisting COSH in the preparation of guidance notes and the like, do not 

provide for formulation of policy. Rather, WorkSafe implements policy decisions formulated 

by COSH, Safe Work Australia and possibly other parts of DMIRS. In evidence to the 

Committee, the Commissioner gave the overall impression that his role was to carry-out 

Government policy rather than give advice on the formulation of it.420 

 This is not a criticism of WorkSafe or of the Commissioner. It is an observation that the 

bureaucratic system as operated by successive Governments appears to be that policy 

formulation is the responsibility of organisations other than WorkSafe, which renders the 

first part of the object at section 5(f) of the Act (to provide for formulation of policies) 

redundant. 

 The Committee notes that WorkSafe’s reliance on ANZICs statistics and Safe Work 

Australia’s priority areas to identify areas for proactive campaigns is sound if the situation 

in Western Australia aligns with national trends. However, if trends identified in other States 

and Territories or nationally do not reflect trends in Western Australia, WorkSafe may be 

targeting the wrong areas. 

FINDING 48 

WorkSafe, in and of itself, does not ‘provide for formulation of policies … relating to occupational 

safety and health’, as provided for in its objects at section 5(f) of the Occupational Safety and 

Health Act 1984. 
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 The Committee notes that, should the Work Health and Safety Bill 2019 as referred to the 

Legislation Committee for scrutiny, be enacted, the functions of the regulator (the 

Commissioner) as listed at clause 152 does not include policy formulation.     

Legislative development 

 Section 5(f) of the Act, insofar as it relates to legislation, requires WorkSafe to provide for 

the coordination of the administration of laws relating to occupational safety and health. 

This function is distinctively separate from a legislative development and review function. 

COSH  

 While noting that WorkSafe staff provide administrative support services to COSH, have 

representatives on COSH and the WA Commissioner is an ex-officio member of COSH by 

virtue of section 6(2)(b) of the Act, COSH is a separate statutory body from WorkSafe. 

COSH is not a regulator; it has an advisory role with a wide range of functions, detailed in 

section 14 of the Act, that require it to inquire into and report to the Minister. It is a 

tripartite body. COSH describes itself on the dedicated part of the DMIRS website as an 

organisation which: 

 is the peak consultative forum on occupational safety and health in 

Western Australia;  

 is the driving force behind Western Australia’s workplace safety laws, 

policies and programs; and  

 liaises with WorkSafe, a division of the Department of Mines, Industry 

Regulation and Safety that administers and enforces safety and health 

laws in Western Australia.421 

 By virtue of section 6(2) of the Act: 

The Commission shall consist of — 

(a) a person nominated by the Minister and appointed by the Governor as 

chairperson; and 

(b) the Commissioner; and 

(c) 2 persons employed in the Public Service under Part 3 of the Public Sector 

Management Act 1994, of whom — 

(i) one shall be nominated by the Minister; and 

(ii) the other shall be an officer of the department, as defined in 

section 4(1) of the Mines Safety and Inspection Act 1994, nominated 

by the Minister to whom the administration of that Act is committed; 

and 

(d) 9 persons appointed by the Governor of whom — 

(i) 2 shall be persons nominated for appointment by the body known 

as the Chamber of Commerce and Industry of Western Australia 

(Inc); and 
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(ii) 3 shall be persons, of whom one shall be a person who has 

knowledge of and experience in the mining industry in the State, 

nominated for appointment by UnionsWA; and 

(iii) 3 shall be persons having knowledge of or experience in 

occupational safety and health who shall be nominated for 

appointment by the Minister after consultation between the 

Minister. 

 The functions of COSH under section 14(1) of the Act are: 

(a) to inquire into and report to the Minister upon any matters referred to it by 

the Minister; and 

(b) to make recommendations to the Minister with respect to — 

(i) this Act; and 

(ii) any law or provision of a law, relating to occupational safety and health 

that is administered by the Minister and any law or provision of a law relating 

to occupational safety and health that is prescribed for the purposes of this 

paragraph; and 

(iii) subsidiary legislation, guidelines and codes of practice proposed to be 

made under or for the purposes of any prescribed law; and 

(c) to examine, review and make recommendations to the Minister in relation to 

existing and proposed registration or licensing schemes relating to occupational 

safety and health; and 

(d) to provide advice to and cooperate with Government departments, public 

authorities, trade unions, employer organisations and other interested persons in 

relation to occupational safety and health; and 

(e) to formulate or recommend standards, specifications or other forms of 

guidance for the purpose of assisting employers, self-employed persons and 

employees to maintain appropriate standards of occupational safety and health; 

and 

(f) to promote education and training in occupational safety and health as widely 

as possible; and 

(g) in cooperation with educational authorities or bodies to devise and approve 

courses in relation to occupational safety and health; and 

(h) having regard to the criteria laid down by the National Occupational Health 

and Safety Commission, to advise persons on training in occupational safety and 

health and to formulate and accredit training courses in occupational safety and 

health; and 

(i) to recommend to the Minister the establishment of public inquiries into any 

matter relating to occupational safety and health; and 

(j) to collect, publish and disseminate information on occupational safety and 

health; and 

(k) to formulate reporting procedures and monitoring arrangements for 

identification of workplace hazards, and incidents in which injury or death is 

likely to occur in an occupational situation; and 

(l) to commission and sponsor research into occupational safety and health. 
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 Section 14(1)(b) of the Act clearly provides COSH with the function of inquiring into and 

advising the Minister in relation to the Act and Regulations, guidelines and codes of 

practice. 

 The Committee notes with interest that the most recent review of the Act, to determine 

whether provisions of the Model WHS legislation should be incorporated into the Act, was 

not performed by COSH. Instead, the Minister established a separate tripartite MAP to 

inquire into and advise the Minister on the development of a single harmonised and 

amalgamated WHS Act, covering general industry and the resources sector in Western 

Australia. 

 While Ms Stephanie Mayman, Chair of COSH, was appointed Chair of the MAP, the two 

bodies are separate. The announcement stated that the MAP would utilise COSH and the 

Mining Industry Advisory Committee as a means of consulting with industry more broadly.  

The MAP is explored further at paragraphs 7.61 to 7.66. 

 At a hearing with Ms Mayman on 11 October 2017, the Committee sought to explore 

further the role of COSH, its activities in relation to each of its functions as detailed in the 

Act and its relationship with WorkSafe. 

 Ms Mayman told the Committee that COSH will seek advice from WorkSafe in order to 

inform itself. Asked whether COSH had any influence over WorkSafe’s activities, 

Ms Mayman explained: 

Influence. No, but we might ask questions as to what WorkSafe is doing and we 

might ask for a report at the next meeting. We certainly would ask for regular 

updates as to what WorkSafe’s representative is raising at the national level to 

inform the commission as to what WorkSafe—we get reports on enforcement 

matters, coronial inquiries. For example, we have just had a recent report on the 

number of deaths that are occurring in the country compared to the number of 

deaths that occur in the metropolitan area, which is quite stark compared to the 

population densities. Those sorts of things WorkSafe would prepare for us, but 

that is upon our request.422 

 The Committee noted that, over the five years prior to the commencement of this inquiry, 

COSH had not provided any recommendations in relation to:  

 the formulation of standards and specification 

 other forms of guidance for employers and employees.423 

 COSH made three recommendations to the Minister about the Act or associated laws in 

those years.424 It approved accreditation and re-accreditation applications for 45 

introductory training courses for safety and health representatives over the same 

timescale425, and it had adopted and implemented just one guidance note, Horizontal 

Underground Directional Drilling.426 

 Further, in those five years, COSH had not: 

 referred any matters to the Minister for inquiry427  

                                                      
422  Stephanie Mayman, Chair, Commission for Occupational Safety and Health, transcript of evidence, 

11 October 2017, p 5.  

423  Stephanie Mayman, Chair, Commission for Occupational Safety and Health, letter, 13 November 2017, p 1. 

424  ibid., p 2. 

425  ibid., p 4. 

426  ibid., p 8. 

427  ibid., p 1. 
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 provided any advice to persons on training in occupational safety and health428 

 formulated any training courses in occupational safety and health429 

 made any recommendations for public inquiries430 

 made any arrangements for identification and monitoring of workplace hazards431 

 formulated any reporting procedures and monitoring arrangements for incidents in 

which injury or death is likely to occur in an occupational situation432 

 commissioned or sponsored any research in occupational safety and health433 

 reviewed any registration or licensing schemes434 

 formulated any policies after workplace fatalities435  

 provided any advice or recommendations to the Minister in relation to any workplace 

fatalities.436 

 The information above was provided by Ms Mayman on 13 November 2017 in answer to 

questions taken on notice at a hearing held on 11 October 2017. For the information of 

readers, Ms Mayman was appointed as Chair of COSH in June 2017. Ms Mayman reviewed 

the minutes of COSH meetings to collate this data for the Committee inquiry. 

 The COSH Annual Report 2017-18 shows COSH’s work and advice to Government 

produced little of tangible effect or value, save that the Occupational Safety and Health 

Regulations 1996 were amended to include in Division 6 – Electricity new requirements 

concerning electrical installation and working in roof spaces.437 

 Subsequently, in March 2019, the Construction Industry Safety Advisory Committee, a 

tripartite committee of COSH, published a two-page bulletin on the use of safe work 

method statements (SWMS), discussed at paragraphs 11.193 and 11.194 of this report, to 

assist the construction industry on the proper use of those documents.438 Then, in April 

2019, COSH issued a new Code of Practice on ‘Concrete and masonry cutting and drilling’439, 

and it also endorsed DMIRS’s Code of Practice ‘Mentally health workplaces for fly-in fly-out 

(FIFO) workers in the resources and construction sectors.’440 

 COSH also publishes a newsletter, simply entitled the Commission for Occupational Safety 

and Health Newsletter to announce and explain its publications and initiatives. It was 

                                                      
428  ibid., p 3. 

429  ibid., p 4. 

430  ibid., p 7. 

431  ibid. 

432  ibid., p 8. 

433  ibid. 

434  ibid., p 9. 

435  ibid., p 10. 

436  ibid. 

437  Commission for Occupational Safety and Health, Annual Report 2017-18, report prepared by the Commission for 

Occupational Safety and Health, 8 November 2018, p 11. 

438  Department of Mines, Industry Regulation and Safety, 8 March 2019. See: 

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/bulletin_swms.pdf. Viewed 9 April 2019. 

439  Commission for Occupational Safety and Health, Code of practice: Concrete and masonry cutting and drilling, 

3 April 2019. 

440  Commission for Occupational Safety and Health, Annual Report 2018-19, report prepared by the Commission for 

Occupational Safety and Health, 12 November 2018, p 8. 

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/bulletin_swms.pdf
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published twice in 2018-19. They gave advice on the launch of the fly-in fly-out Code of 

Practice (3 April 2019) and the publication of the bulletin on SWMS. As at 1 July 2020, no 

further editions could be found.  

 The Committee notes that while the Annual Report 2018-19 reported the creation by COSH 

of an Agricultural Working Group, the minutes of the COSH meeting held on 1 April 2020 

reveal that this Group was deemed non-essential, with all forthcoming meetings postponed 

due to COVID-19. However, the three other COSH committees continued to meet online.441 

The Committee views this decision with concern, especially in light of the Safe Work 

Australia Priority Industry Snapshot: Agriculture dated June 2018, identifying agriculture as 

a high-risk industry, ranking second in terms of fatality rate and highest for number of 

fatalities over the last 5 years.442 The decision of the Minister for Industrial Relations to 

arrange an urgent farm safety summit, as reported in the Countryman on 14 May 2020443, 

with the same representatives as are on the proposed COSH Working Group compounds 

the Committee’s concern with COSH’s decision, deeming the Working Group as non-

essential. 

 The Committee takes this opportunity to express its view that COSH needs to do more in 

this area and WorkSafe need to markedly increase its inspections of agricultural businesses, 

including the use of improvement notices and prosecution where appropriate. 

 COSH meets monthly (except January), and its minutes are published online (limited to the 

previous 12 months).444 The minutes reveal that a wide range of issues are discussed and 

reported, with expert advice received from members and presentations received from 

outside experts on contemporary safety and health issues and, on occasion, the relevant 

Minister. 

 The Committee notes that COSH’s role in the provision of policy and legislative advice to 

the Minister over the last two years may have been usurped by the MAP. The COSH Annual 

Report 2018-19 describes its major focus for the year in terms of assisting the MAP in 

promulgating the consultation paper released in July 2018, noting however that the COSH 

Legislative Advisory Committee considered and commented on draft regulations that will 

eventually accompany the new Act.445 

 The Committee’s review of the minutes of COSH meetings highlighted the Committee’s 

concern that COSH has not been adequately fulfilling its functions under the Act. COSH 

should have a more important and timely role in advising the Minister and educating the 

public on workplace health and safety issues. While the Committee cannot conclusively 

state that this is the product of COSH not having adequate dedicated staff, and being 

unable to influence DMIRS in relation to staffing resources made available to support 

COSH or its priorities, it is likely to be factor that requires further examination. 

                                                      
441  Commission for Occupational Safety and Health, Minutes — 1 April 2020, 1 April 2020, p 5. 

442  Safe Work Australia. See: https://www.safeworkaustralia.gov.au/system/files/documents/1807/agriculture-

priority-industry-snapshot-
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443  Michael Traill, ‘Govt wants urgent talks on farm safety’, Countryman, 14 May 2020, p 12. 

444  Commission for Occupational Safety and Health, 11 May 2020. See: 

https://www.commerce.wa.gov.au/publications/commission-occupational-safety-and-health-minutes. Viewed 

18 May 2020. 

445  Commission for Occupational Safety and Health, Annual Report 2017-18, report prepared by the Commission for 

Occupational Safety and Health, 8 November 2018, p 2. 
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 COSH minutes also reveal that action is not taken on all issues raised at meetings or, at 

least, that any action taken is not reported back to COSH. This is concerning, as is the 

extraordinarily lengthy gestation period for COSH to conclude certain agreed actions.  

 The Committee examined the workplace death of Mr Jarrod Hampton which highlights the 

committee’s concerns:    

 Whilst noting that WorkSafe had issued improvement notices later in 2012 requiring 

Paspaley to improve its procedures and training, and that inspectors had visited other drift 

Jarrod Arthur Hampton 

An experienced and competent scuba diver, Jarrod Hampton obtained work as a pearl 

shell drift diver with Paspaley Pearling Company Pty Ltd in February 2012. Having 

successfully completed an induction course, he commenced drift diving on 13 April 

2012 and performed nine dives without incident. 

On his second day, 14 April 2012, during his eighth dive, Mr Hampton surfaced twice 

and called out. He then submerged and did not surface again on his own. The deck 

hand on the vessel, seeing Mr Hampton in distress and on instructions of the Captain, 

pulled Mr Hampton into the vessel by his air-line.  He was administered CPR but 

could not be revived. It had taken up to 29 minutes to get Mr Hampton onto the 

vessel. 

The WA Water Police report on the sudden death of Mr Hampton found that there 

were three main factors that may have contributed to Mr Hampton’s death —   

 Mr Hampton did not have a means of maintaining positive buoyancy in an 

emergency such as a buoyancy compensation device 

 there was no standby diver on board the vessel who could immediately 

render assistance to Mr Hampton 

 a dive supervisor was not available and in a position to immediately recognise 

the emergency and coordinate a response. 

Following its investigation, WorkSafe prosecuted Paspaley for failing as far as was 

practicable to provide and maintain a safe working environment in which its 

employees were not exposed to hazards. The case was heard in October 2015. 

Paspaley pleaded guilty and the Magistrate imposed a fine of $60,000. The maximum 

penalty available to the Court was $200,000. 

An Inquest into Mr Hampton’s death was held at the Perth Coroner’s Court in May 

2017, with the Coroner delivering his decision on 13 February 2018. 

The Coroner found Mr Hampton died as a result of an embolism caused from an 

uncontrolled ascent. The evidence did not disclose the cause of the uncontrolled 

ascent, though it was found that Mr Hampton’s chances of survival had he been 

retrieved from the sea as soon as he first surfaced were remote. The Coroner further 

found Paspaley had failed to train and practice its personnel in emergency and rescue 

procedures covering search, recovery and retrieval of injured divers. The Coroner 

noted that since Mr Hampton’s death, Paspaley had implemented improved training 

and procedures. 

[See: Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, letter, 15 December 2017, 

Attachment 8.2; Coroner’s Court of Western Australia, Record of Investigation into 

Death, Ref No: 18/17, BP King, Coroner, 13 February 2018.]   
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dive pearling businesses to inspect those businesses and to require improved practices in 

line with findings following Mr Hampton’s death, the Committee was surprised to learn that 

WorkSafe did not issue a Safety Alert or guidance for drift dive pearling that could be 

accessed by the public and those involved in the industry more generally than just the few 

in management with whom WorkSafe interacted. 

 Equally the Committee was aghast to learn that COSH only published a draft Code of 

Practice on Occupational Diving on 27 March 2020, almost eight years after Mr Hampton’s 

tragic workplace death. This is despite the fact that such a Code had long been in the 

planning and a similar Code was in place in other jurisdictions. 

 In COSH’s annual report for 2015-16, it was reported that a number of working groups had 

been established to focus on five particular areas, one being ‘occupational diving’.446 

 The COSH Annual Report 2016-17 said: 

The Commission’s current business plan has as its objectives: to reduce the 

incidence of work-related death, injury and illness; to reduce exposure to hazards 

and risks; to improve hazard control; and to improve work health and safety 

infrastructure. To pursue the objectives of the business plan, the Commission 

formed a number of working groups and significant progress has been made in 

producing outcomes in the areas of occupational diving, electrical safety, slips, 

trips & falls at the same level, and leadership/chief executive officer 

engagement.447 

 The following year, 2017-18, COSH reported little or no progress. It stated: 

To pursue the objectives of its Strategic Plan, and to comply with the directives 

of the Minister, the Commission formed the following working groups during the 

2017/2018 [sic] and achieved the following outcomes. 

Diving Working Group 

Objective: To draft a code of practice for occupational diving in Western 

Australia for all aspects of diving, under existing State occupational safety and 

health legislation. 

Members: Two industry members, two union members, two independent experts, 

plus additional experts as necessary. 

Outcome: Terms of Reference agreed and progress made towards the 

establishment of the working group.448 

 It is difficult to ascertain from the minutes of COSH meetings and annual reports precisely 

when this working group was formed—whether it occurred in 2015-16 or sometime in 

2017-18. The Committee notes that it was not until 14 June 2018 that the Minister for 

Industrial Relations put out a media statement announcing the establishment of the 

‘Commission for Occupational Safety and Health Diving Working Group’ which would, he 

said: 

                                                      
446  Commission for Occupational Safety and Health, Annual Report 2015-16, report prepared by the Commission for 

Occupational Safety and Health, 12 October 2016, p 5.  

447  Commission for Occupational Safety and Health, Annual Report 2016-17, report prepared by the Commission for 

Occupational Safety and Health, 10 October 2017, p 5.  

448  Commission for Occupational Safety and Health, Annual Report 2017-18, report prepared by the Commission for 

Occupational Safety and Health, 20 November 2018, p 17. 
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make recommendations about safety measures for the occupational diving 

industry 

[and] 

prepare a Code of Practice for Occupational Diving in Western Australia for all 

aspects of diving covered under existing State occupational health and safety 

legislation.449 

 The statement went on to say: 

The Commission approved the Diving Working Group's terms of reference this 

morning.450 

 The Annual Report 2018-19, tabled in Parliament on 12 November 2019, reported that a 

draft of the Code of Practice had been developed by the Diving Working Group for 

consideration by the full Commission.451 In October 2019, COSH noted that the Working 

Group had exhausted its capacity to complete the draft Code and, as it was then not ready 

for publication, it should be referred to DMIRS for review and completion, before being 

referred back to COSH for sign-off.452 

 The draft Code was finally published on 27 March 2020. 

 In evidence to the Committee, Ms Mayman described some circumstances where there 

have been delays in issuing guidance to certain industries where there has been a death. In 

those circumstances, she said: 

So we are sort of acting where there have been deaths and subsequently, the 

commission will consider policy in relation to those areas. We are not back at the 

WorkSafe front. We are going forward in relation to developing policy and there 

are, from time to time, delays in developing the policy. That may not be at the 

WorkSafe end. That may be at the industry end or it may be at the union’s end. It 

can be in a raft of areas. It may be at the national end for a number of reasons. 

There can be a whole host of factors involved, or it may, indeed, be at the 

coroner’s office because of a hold-up of a number of factors. There have been 

delays, for example, in the diving sector for that very reason.453 

FINDING 49 

It has taken eight years since the date of the incident that claimed Jarrod Hampton’s life for the 

Commission for Occupational Safety and Health to publish a draft Code of Practice for 

Occupational Diving in Western Australia. 

 The Committee notes that, according to the minutes of the COSH meeting held on 5 

February 2020, Mr Hampton’s parents, Tony and Robyn Hampton, had registered similar 

concerns with the Commissioner and with UnionsWA.454 Whilst Mr and Mrs Hampton were 

reported as being ‘very, very pleased’ with the draft Code, following their strong and 

                                                      
449  Hon Bill Johnston MLA, Minister for Industrial Relations, Diving Working Group addressing hazards in 

occupational diving, media statement, Government of Western Australia, 14 June 2018. 
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continuous advocacy over eight years to bring that draft Code into existence, they warned 

that a new Code of Practice: 

will only be effective if it is properly enforced by the industry.455 

 Mr and Mrs Hampton make a valid point—the Committee expresses its concern that there 

is no legal duty to adhere to such a Code of Practice. Section 57(7) of the Act states: 

A person is not liable to any civil or criminal proceedings by reason only that the 

person has not complied with a provision of a code of practice. 

 The lack of efficiency that is revealed by the delays in producing guidance materials may be 

explained by the lack of resources dedicated to it. COSH has no administrative 

independence—it shares premises with, and is serviced administratively by, the staff of 

WorkSafe (now DMIRS). Minutes of COSH meetings held in 2019 reveal that it has asked for 

at least one dedicated member of staff, to no avail. On 4 September 2019, for example, the 

minutes state: 

In response to a question from the Chair, the Minister advised that a dedicated 

officer will not be allocated to the Commission. He informed members that laws 

restrict who can give directions to a public sector officer. The Minister committed 

to speak to the Director General of DMIRS, regarding the provision of additional 

resourcing to the Commission.456 

 Whether or not that conversation occurred is not known by the Committee, but it is noted 

that the minutes for COSH’s November 2019 meeting record: 

Cancellation of the December 2019 Commission meeting 

The Chair introduced a late paper requesting that the Commission meeting 

scheduled for 4 December 2019 be cancelled and that any emerging items be 

held over until the first meeting in 2020. 

This would be a gesture of goodwill recognising the current resourcing 

difficulties being experienced by the DMIRS policy group. Any urgent out-of-

session decisions can be made electronically. All sub-committees would still 

meet as scheduled. 

The Commission ENDORSED a proposal to cancel the December meeting and 

defer any routine matters until the first meeting in 2020.457 

 The Committee is concerned that, whilst COSH discusses and seeks to action some very 

important health and safety issues, there is little product from those discussions or action 

points. It may be that they simply fall through the administrative gaps caused through a 

lack of permanent and dedicated assistance.  

 The Committee takes the view that, if COSH is to have a continuing independent status, it 

should be adequately resourced to enable it to carry out its statutory functions, particularly 

the provision of timely advice to the Minister on safety and health matters. 

                                                      
455  Hannah Berry, ‘Parents of drowned pearl diver Jarrod Hampton say industry should embrace safety crackdown’, 

ABC News, 21 May 2020, See: https://www.abc.net.au/news/2020-05-21/parents-drowned-pearl-diver-jarrod-

hampton-push-for-safety-code/12264362. Viewed 21 May 2020. 
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FINDING 50 

A lack of dedicated support staff and a lack of clearly dedicated WorkSafe or Department of 

Mines, Industry Regulation and Safety staff may be hindering the Commission for Occupational 

Safety and Health in the performance of its duties under the Occupational Safety and Health Act 

1984. 

 

RECOMMENDATION 53 

The Committee recommends that the Minister for Industrial Relations introduces a Bill into the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984 to 

provide for the appointment of a dedicated executive officer and an administrative support 

officer to the Commission for Occupational Safety and Health.  

 The Committee notes that the work of COSH will continue under the title of Work Health 

and Safety Commission under Division 3 of Schedule 2 to the Work Health and Safety Bill 

2019, should that Bill as it was referred to the Legislation Committee for scrutiny be 

enacted. Its functions will remain the same as those set out in section 14 of the Act.  

Ministerial Advisory Panel 

 In July 2017, the then Minister for Commerce, the Hon Bill Johnston MLA, established a tri-

partite Ministerial Advisory Panel on Work Health and Safety Reform (MAP). The MAP was 

formed to advise on the development of a single harmonised and amalgamated WHS Act, 

covering general industry and the resources sector in Western Australia. Ms Mayman (the 

Chair of COSH) was appointed as Chair, with the MAP using COSH and the Mining Industry 

Advisory Panel as a means of consulting industry more broadly.458 

 Membership of the MAP, alongside the Chair, comprises: 

 a representative from the Chamber of Minerals and Energy WA; 

 a representative from the Chamber of Commerce and Industry WA; 

 a representative from UnionsWA; 

 two representatives from the Department of Mines, Industry Regulation and Safety - 

Resources Safety and WorkSafe Divisions; 

 Ms Penny Bond (Ministerial Senior Policy Adviser); and 

 Mr Simon Millman MLA, Member for Mount Lawley.459 

 The MAP was given the following terms of reference: 

The Government intends to introduce into Parliament, as soon as possible, but 

no later than mid-2019, a single WHS Act (the Act) regulating occupational 

health and safety in Western Australia. The Act will be administered by the 

Department of Mines, Industry Regulation and Safety. 

The MAP will advise the Minister on the content of the Act, having regard to: 

 the current legislation, being the: 

                                                      
458  Tabled Paper 1, tabled by Stephanie Mayman, Chair, Commission for Occupational Safety and Health during 

hearing held 11 October 2017. 

459  Department of Mines, Industry Regulation and Safety, 4 August 2017. See: 

https://commerce.wa.gov.au/WorkSafe/ministerial-advisory-panel-work-health-and-safety-reform. Viewed 

12 May 2019. 
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o Occupational Safety and Health Act 1984; 

o Mines Safety and Inspection Act 1994; 

o Petroleum and Geothermal Energy Resources Act 1967; 

o Petroleum (Submerged Lands) Act 1982; 

o Pipelines Act 1969; and 

o Petroleum and Geothermal Energy Safety Levies Act 2011; and 

 the importance of implementing harmonised laws in Australia generally, 

implement the optimal structure and content of the Model WHS Bill in 

drafting the single Act; 

 whether the matters regulated under the Dangerous Goods Safety Act 

2004 should: 

1. be incorporated into the single Act; or 

2. remain as a standalone, but modernised Act; and 

 to facilitate consultation in the most effective manner, the MAP will 

utilise the Commission for Occupational Safety and Health (COSH) and 

the Mining Industry Advisory Committee (MIAC) as a means of 

consulting with industry more broadly. Additionally, the MAP Chair will 

report on developments at the COSH and MIAC meetings. 

The MAP will not become involved in the day-to-day functioning, processes and 

structure of the department.460 

 In April 2018, the MAP produced its proposals to the Minister for Industrial Relations.461 

Those MAP proposals were approved for public consultation, and there followed a two 

month consultation period, during which the MAP received some 66 submissions.462 

 In response to inquiries, the Committee was informed that the MAP had concluded its work 

and there was no proposal for a final report or any further information to be published.463 

Whether the MAP reviewed the 66 submissions received and whether any of the 

recommendations made to the Minister for Industrial Relations in April 2018 had been 

modified following consideration of the 66 submissions is not known. The Committee 

received no report on the matter from either the MAP or the Minister. 

 The relevant recommendations of the MAP will be outlined in Chapter 14, as part of the 

Committee’s consideration of the Model WHS legislation. 

                                                      
460  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western 
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461  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western 

Australia: Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia, 

30 June 2018. 

462  Department of Mines, Industry Regulation and Safety, 27 September 2018. See: 

https://commerce.wa.gov.au/WorkSafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-

august-2018. Viewed 12 May 2019. 

463  Andrew Cotgreave, Senior Policy Officer, Regulatory Support Division, Department of Mines, Industry Regulation 

and Safety, email, 4 June 2019. 

https://commerce.wa.gov.au/worksafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-august-2018
https://commerce.wa.gov.au/worksafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-august-2018


  

Chapter 7    The formulation of policies and the coordination of the administration of laws 181 

FINDING 51 

The Ministerial Advisory Panel on Work Health and Safety Reform did not publish its final 

recommendations to the Minister for Industrial Relations following public consultation that took 

place after publication of its report Modernising work health and safety laws in Western Australia: 

Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia in 

June 2018.  

Conclusion 

 It is clear from Chapters 5 to 7 of this report, and from the following Chapter 8, that COSH 

is tasked with the performance of a large portion of the objects of the Act, with WorkSafe 

focusing predominantly in its roles in workplace health and safety education, as educator, 

and in providing administrative support to COSH. 

 This is a significant workload for COSH, which meets only monthly with the exception of 

January. Without dedicated staff to carry out these functions—and with no ability to direct 

or influence WorkSafe staff in the carrying out of these functions—COSH faces significant 

challenges. The Committee anticipates that the new structure which has seen the abolition 

of WorkSafe as a discrete division within DMIRS, with WorkSafe staff being incorporated 

into the DMIRS structure, is likely to compound these challenges. However, it was too early 

for the Committee to conclusively determine that this was indeed the case. 

 The Committee heard evidence from both COSH and WorkSafe that WorkSafe staff provide 

administrative support to COSH. WorkSafe staff prepare the agenda papers and action lists 

for COSH meetings, as well as preparing the minutes of those meetings. Beyond this, it was 

difficult for the Committee to ascertain what further support WorkSafe staff provide to 

COSH. 

 The Committee notes that the limited resources provided to WorkSafe, together with 

funding cuts during the two terms of the former government, are likely to have 

detrimentally impacted WorkSafe’s ability to provide adequate administrative support to 

COSH, and therefore to have detrimentally impacted COSH’s ability to perform its functions 

under the Act. 

 The Committee also notes that some of the criticism directed to WorkSafe actually falls 

within the functions of COSH under the Act. WorkSafe and COSH must be adequately 

resourced to perform their respective functions under the Act. The Committee is of the 

view that resourcing of COSH and WorkSafe falls short of what is needed and is 

detrimentally impacting their ability to perform their functions under the Act and, in turn, 

workplace health and safety. 

 While noting that the legislative structure for the delivery of workplace health and safety in 

Western Australia is similar to that in other Australian jurisdictions, the Committee 

nevertheless expresses its concern about the effectiveness of the current structure and the 

challenges inherent in the current structure for the effective and timely delivery of 

workplace health and safety objectives under the Act, in particular— 

 the abolition of WorkSafe as a discrete division within DMIRS, with WorkSafe staff 

scattered throughout the Department and no longer easily identifiable 

 the removal of the Commissioner as the head of the WorkSafe division, removing all 

ability to direct WorkSafe staff in the performance of their duties 

 the inability of COSH to direct or influence WorkSafe staff in the performance of their 

duties in turn impacts COSH’s ability to effectively and adequately perform its functions 
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 the lack of a separate and dedicated unit of staff to support COSH in the performance 

of its functions.  

 The Committee reiterates Recommendations 4 and 5, that the Government undertakes a 

review of the WorkSafe structure within the Department, and the removal of the 

Commissioner from a senior executive position, to assess the impact of the changes on the 

functions of WorkSafe and its ability to respond to developing occupational safety and 

health issues in a timely manner, and that the part played by COSH within that structure 

should be a part of that review. 
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CHAPTER 8  

Promoting education and community awareness on 

matters relating to occupational safety and health 

 This chapter will consider WorkSafe’s role under section 5(g) of the Act, being: 

to promote education and community awareness on matters relating to 

occupational safety and health. 

 Ms North of WorkSafe told the Committee: 

I think the other thing it is important to remember in terms of the objects of the 

act is that we have a lot of stakeholders in our jurisdiction. A large majority of 

them do not see us in person. They are people that we get in touch with through 

education and communication and information. That is where we actually get in 

touch with most of our stakeholders.464  

 WorkSafe adopts a variety of methods to disseminate information, including 

communications around serious workplace incidents, under this objective. 

Safety Alerts 

 A Safety Alert is a short summary published by WorkSafe that highlights an unsafe practice 

to industry. Safety Alerts are usually brief and contain warnings to employers and workers 

in a particular industry, and are generally produced and released after an accident. The 

Safety Alert directory may be found on the Department’s website.465 

 Following the issue of nine Safety Alerts in 2016, only two appeared on the WorkSafe 

website for the following year - Safety alert 01/2017—Raw asbestos found in empty sea 

containers and Safety alert 02/2017—Asbestos found in imported friction wear plates in rail 

carriages. 

 The Committee notes that, after raising its concerns with WorkSafe on the use of Safety 

Alerts to raise public awareness of safety hazards and to provide timely education, there 

was a significant increase in the issue of those alerts in 2018, with 13 of them published: 

Safety alert 01/2018—Worker seriously injured by flammable liquid fire 

Safety alert 02/2018—Vehicle hoist service and maintenance  

Safety alert 03/2018—Worker seriously injured during plant change process 

Safety alert 04/2018—Worker fatally injured during maintenance to a rock drilling 

truck 

Safety alert 05/2018—Worker receives multiple foot fractures after exiting forklift 

Safety alert 06/2018—Worker injured by ammonia during work near refrigeration 

unit 

                                                      
464  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, 

Industry Regulation and Safety, transcript of evidence, 4 September 2017, p 13. 

465  Department of Mines, Industry Regulation and Safety, 21 April 2020. See: 

https://www.commerce.wa.gov.au/publications/safety-alerts-directory. Viewed 8 May 2020. 

https://www.commerce.wa.gov.au/publications/safety-alerts-directory
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Safety alert 07/2018—Farm worker fatally injured during unexpected movement of 

tractor 

Safety alert 08/2018—Worker crushed by falling gate 

Safety alert 09/2018—Managing work related violence in home and community 

care services 

Safety alert 10/2018—Advertisers standing near roadways, roundabouts and in 

parking area 

Safety alert 11/2018—Stone benchtop workers at risk of fatal silicosis 

Safety alert 12/2018—High pressure water cleaning of asbestos cement 

Safety alert 13/2018—Asbestos in Bunsen burner gauze mats 

 However, that momentum appears to have been lost, with only six Safety Alerts being 

published in 2019: 

Safety alert 01/2019—Collapse of truck mounted concrete pump with boom 

Safety alert 02/2019—Second quad bike related fatality on a WA farm in four months 

Safety alert 03/2019—Second fatal incident involving a bogged vehicle 

Safety alert 04/2019—Safe use of medical oxygen cylinders 

Safety alert 05/2019—Hydrogen embrittlement – a serious risk to lifting chain integrity 

Safety alert 06/2019—Biological hazards in marine environments 

 As at 1 July 2020, only three Safety Alerts had been published for the year: 

Safety alert 1/2020—Worker electrocuted in roof space 

Safety alert 2/2020—Pressure vessel failure injures worker 

Safety alert 3/2020—Exposure to asbestos during demolition works 

 It had however also published two ‘Dangerous Goods’ publications on the same webpage, 

both involving the use of hand sanitisers in the wake of the COVID-19 pandemic: 

Safety considerations for alcohol-based hand sanitisers (14 April 2020) 

Safety considerations when manufacturing alcohol-based hand sanitisers (17 April 2020) 

 By comparison, by the same date, WorkSafe Victoria had published 22 such safety alerts.466 

 During the course of 2020, WorkSafe has continued to publish frequent newsletters, and it 

would appear that this may have become WorkSafe’s preferred method of communication 

for stakeholders. They are not a replacement for Safety Alerts, however, having a more 

conversational style (see paragraphs 8.57 to 8.62 of this report).  

 The CFMEU provided the Committee with details of six fatalities that were still under 

investigation by WorkSafe at the time it provided its submission: 

 a double fatality where two workers were crushed under a concrete panel on a Jaxon 

worksite on 25 November 2015 

 a fatality where a worker fell through a skylight at Challenge Stadium on 8 June 2016 

                                                      
466  WorkSafe Victoria. See: https://www.worksafe.vic.gov.au/safety-alerts. Viewed 9 July 2020. 

https://www.worksafe.vic.gov.au/safety-alerts
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 a fatality where a worker fell through an elevator shaft at a Hanssen construction site in 

the Perth CBD on 11 October 2016 

 a fatality where a worker fell through a glass atrium roof in the Perth CBD on 5 January 

2017 

 a fatality where a section of wall fell onto a worker at a building site on 13 March 2017. 

 It told the Committee that there had not been any public safety warnings or Safety Alerts 

or guidance notes issued in relation to any of the above fatalities.467 

 WorkSafe was questioned about whether Safety Alerts are generally issued after a fatal 

accident. The Committee was told that they are only issued when there is a new or unusual 

feature. The following exchange occurred during the hearing that took place on 

4 September 2017: 

The CHAIR: Just let me clarify, because there has been a reasonable amount of 

publicity over recent fatalities in Western Australia, and there seems to be a long 

lag time between the time that we are notified of the fatality and ever getting 

any other information, if you are a member of the general public, you will 

probably never know what the outcome of or the cause of that fatality was. Do 

you not feel that it is WorkSafe’s role to keep the public informed, because that 

serves as an educational tool by people being aware of what actually occurred in 

relation to a particular fatality and what could be avoided in future? 

Ms NORTH: I suppose, again, where it is something that is unusual or new, then 

it is something to consider. Sadly, a lot of workplace fatalities are through, I 

guess, existing known hazards.468 

 The Committee disagrees with this approach. The publication of Safety Alerts after all 

fatalities, regardless of whether any special characteristics apply to the incident, would 

serve as a reminder to those who may become complacent. Moreover, such publication 

would also increase the confidence that the public may have in the regulator publicly 

performing its role. 

 The Committee asked WorkSafe about any Safety Alerts that may have been published 

after Jarrod Hampton’s tragic death (see Chapter 7). The WA Water Police had made a 

recommendation for WorkSafe to consider immediately broadcasting its own 

recommendations to the pearling industry. However, WorkSafe informed the Committee 

that: 

publishing a safety alert was considered, but it was viewed that a Team Project 

visiting all pearl farms in WA was a more effective measure.469  

 WorkSafe went on: 

It was identified that at the time of the fatality there were three companies other 

than Paspaley conducting drift diving operations, which was the specific type of 

diving involved in the fatality of Jarrod Hampton. 

                                                      
467  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, 

WA Divisional Branch, 11 August 2017, p 10. 

468  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, 

Industry Regulation and Safety, transcript of evidence, 4 September 2017, p 38. 

469  Ian Munns, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 53. 
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The three other companies conducting drift diving operations were visited 

between June 2013 and August 2013. In relation to the specific drift diving work 

the following improvement notices were issued: 

Kailis Marine (investigation 61500193) 

 Communication with pearl drift divers 

 Emergency buoyancy aids for pearl drift divers 

Clipper Pearls (investigation 116964) 

 Rescue and retrieval of divers in distress 

 Communication with divers 

 Emergency buoyancy aid for pearl drift divers 

Bluewater Shell (investigation 68500021) 

 Rescue and retrieval of divers in distress 

 Communication with divers 

 Emergency buoyancy aid for pearl drift divers470 

 The Committee acknowledges the benefits of WorkSafe visiting the three companies 

involved in drift dive pearling operations, but the reality is that the safety information is 

only passed on to the person at the company to whom the inspector speaks. That person 

may or may not disseminate that safety information with others in the company. There is 

an inherent risk of miscommunication or misunderstanding. By issuing a Safety Alert, public 

awareness is raised. The message gets though to workers, employers, unions and others 

working in the industry, in Western Australia, nationally and internationally. 

 Moreover, the Safety Alert remains as a resource. 

 The Committee is of the view that visiting companies engaged in unsafe practices should 

not be seen as an alternative to issuing Safety Alerts.  

FINDING 52 

A Safety Alert should have been published following the death of Jarrod Hampton. This would 

have given the educative advice contained within it an element of publicity and permanence, 

residing on WorkSafe’s website for anyone to access in the future. 

 Following the death of a worker in 2013, involving an incident with a prefabricated concrete 

gatic lid, the CFMEU produced a safety alert of its own, which did not contain any personal 

or identifying details.471 The alert identified the hazard and the measures that needed to be 

taken to correct the hazard and prevent similar accidents in the future.  

 Mr Benkesser told the Committee  

along the process of an investigation, there should be learnings coming out from 

WorkSafe as it goes along to prevent a recurrence happening, especially in the 

climate we have now and the nature of the industry we have now. In my past life 

                                                      
470  ibid., p 54. 

471  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, 

WA Divisional Branch, 11 August 2017, Annexure 13. 
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working for management and doing incident investigations, we would always put 

out learnings before we had a result to the site.472  

 Mr Kirwin told the Committee that WorkSafe could do better when it came to issuing 

Safety Alerts from findings during an investigation, but still needs to be cautious in 

releasing information which could jeopardise a trial. When asked whether WorkSafe’s policy 

of not sharing information about investigations actually impacted on safety in the 

workplace, Mr Kirwin replied: 

I do not think it does. We try and get out information via a media release or a 

safety alert, a safety bulletin, without—sanitising it in such a way that you do not 

name parties to get that out. Yes, we could do better at that, I will agree. Giving 

particular information on the matter under investigation I think would damage 

us. The potential when we get to trial is that you damage yourself if you have let 

too much stuff out in the beginning.473 

 The Committee agrees with Mr Kirwin that WorkSafe could do better in this regard. 

 Some WorkSafe Safety Alerts give details about particular incidents and include valuable 

advice to employers engaged in similar circumstances, unimpeded by the existence of an 

ongoing investigation or possible prosecution. By way of example, Safety alert 03/2018—

Worker fatally injured during plant change process, informed readers that WorkSafe was 

investigating a fatality and described the circumstances of the incident that occurred 

during plant modification works. It then provided the following advice to others: 

Possible contributing factors in incidents of this type 

 Hazards relating to modification of the system are not adequately 

identified 

 Thorough risk assessment in relation to the proposed change is not 

conducted 

 System is not constructed to the required standard 

 Workers are unaware of the potential hazards of modifying and 

commissioning the system 

Managing hazards and risks 

When planning to alter plant, the physical environment or processes at a 

workplace: 

 Clearly define the proposed change 

 Identify the hazards and assess the risks ◦Involve competent persons, 

who have training and experience relevant to the issue, including 

technical specialists, supervisors, workers and safety and health 

representatives 

 Identify which existing risks may change, and any new hazards and risks 

which may be introduced 

                                                      
472  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, p 17. 

473  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation 

and Safety, transcript of evidence, 13 November 2017, pp 8-9. 



188 Chapter 8    Promoting education and community awareness on matters relating to OSH  

 Consider the longer term risks that will result from the change, for 

example changes required in inspection or maintenance 

 Assess whether the changed workplace remains compliant with laws and 

standards 

 Ensure the change proposal minimises risks as far as practicable ◦Revise 

the proposal if the risks are elevated - consider a different approach or 

further controls 

 Communicate all changes in relation to risk to affected workers 

 Provide any necessary instruction, training or supervision 

 Monitor the effectiveness of the controls 

 Ensure there is ongoing monitoring to identify gradual changes 

 Document changes and make the documents available to workers 

The above information is based on WorkSafe’s preliminary investigation and 

further investigation is continuing. 

 The Construction Contractors Association of Western Australia Inc. made a plea for ‘lessons 

to be learned’ to be published earlier following an industrial incident. It said: 

the Association, while acknowledging the judicial processes involved in many of 

these events, suggests that consideration be given as to whether the learning 

from the events can be bought forward much earlier than is currently the case. If 

this could be done in a way that doesn’t interfere with the judicial processes it 

would allow much more timely advice to industry and hence possibly prevent 

future events of a similar nature and could allow more timely changes in 

practices.474 

 Of course, Safety Alerts that are published are only of use if easily viewed. The Committee 

notes that, in recent times, their publication has been advertised in the new Events and 

Activities email, a subscription service, but they are not easily located on WorkSafe’s 

website. There is no mention of them on the homepage, and no hyperlink to a separate 

section. A manual search is required.475 

Safety alerts in other States 

 The website of SafeWork NSW contains safety alerts similar to those listed at paragraph 8.6 

to 8.8. They also do not necessarily follow a fatality or serious injury. 

 However, it also contains a section on ‘Incident Information Releases’, with a view to 

informing industry and the NSW community: 

about work health and safety incidents with the intention of preventing similar 

occurrences and provide information to assist PCBU’s [persons in control of a 

business or undertaking] and workers meet their Work Health and Safety 

obligations. 

SafeWork NSW develops Incident Information Releases to inform duty holders, 

workers and the NSW Community about work health and safety incidents with 

the intention of preventing similar occurrences. SafeWork NSW expects duty 

                                                      
474  Submission 28 from the Construction Contractors Association of Western Australia Inc., 28 July 2017, p 1. 

475  Department of Mines, Industry Regulation and Safety. See: http://www.commerce.wa.gov.au/WorkSafe/. Viewed 

5 September 2019. 

http://www.commerce.wa.gov.au/WorkSafe/
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holders will be in a position to use information provided within Incident 

Information Releases to assist in reviewing their risk management approach and 

systems of work, in consultation with relevant workers.476 

 These are produced soon after an event, long before the conclusion of the regulator’s 

investigation is complete or any prosecution action considered. Each release describes the 

incident, provides a photograph of the site of the incident, and provides advice to 

employers engaged in similar operations so as to remind them of their responsibilities. 

 The information may be similar to that given in the WorkSafe Safety Alert quoted above, 

but it is more easily accessible and has more immediacy. Moreover, the information 

releases appear to be published with more regularity, not simply focussed on matters that 

are new or unusual but dealing with incidents caused by existing known hazards.  

 This initiative by SafeWork NSW, allied to more general safety alerts on topical subjects, 

illustrates how more information might be given to employers and workers in order to 

educate them as to health and safety matters and take such action as is required 

accordingly. Dealing with incidents that are caused by widely known hazards serve as a 

reminder to employers and workers alike to avoid the laxity that often comes with 

experience. 

 The Committee is of the view that the ‘non-disclosure for fear of jeopardising possible 

future legal action’ approach by WorkSafe is too cautious, unnecessarily restrictive and 

detrimental to raising public awareness of safety hazards and the measures required to 

avoid these hazards in a timely manner, thereby possibly putting lives at risk contrary to the 

objects of the Act. 

 WorkSafe should assess each incident on a case by case basis to determine the likelihood 

of future prosecution, and the likelihood that the release of particular information will put 

at risk such a prosecution, with the object of releasing as much information as possible. 

This blanket cautious approach is detrimental to advancing workplace health and safety. 

FINDING 53 

WorkSafe does not issue Safety Alerts after all fatalities and serious injuries. 

 

RECOMMENDATION 54 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) should make better use of Safety Alerts for educative purposes and for raising public 

awareness of hazards. Safety Alerts should be published by WorkSafe after all fatalities and 

serious injuries occurring at a workplace, regardless of whether the fatality or injury was as a 

result of a common occurrence, to avoid a repeat of the incident pending completion of the 

investigation into its circumstances. Additionally, where appropriate, a further Safety Alert should 

be issued at the completion of an investigation, or to alert industry of any safety 

recommendations made by the Coroner as reported in an inquest report. 

 

FINDING 54 

Safety Alerts are not easily located on the WorkSafe website. 

 

                                                      
476  SafeWork NSW. See: 

https://www.safework.nsw.gov.au/compliance-and-prosecutions/incident-information-releases. Viewed 

12 March 2019. 

https://www.safework.nsw.gov.au/compliance-and-prosecutions/incident-information-releases
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RECOMMENDATION 55 

The Committee recommends that more prominence be given to Safety Alerts on the WorkSafe 

(the Department of Mines, Industry Regulation and Safety) website, with at least a hyperlink to 

the location of the dedicated Safety Alert directory. 

 The Commissioner, Mr Kavanagh, was asked about the issuance of Safety Alerts. He told 

the Committee: 

One of the things that I have been working on with the department is to have 

safety alerts ready and available to be able to release without incorporating 

specific details of an incident that might impact on a case, but can provide 

information for industry to take on board for the purposes of prevention. I think 

that is important. Having not necessarily a template but a safety alert ready—

there are mechanisms of injury that occur regularly so I think we can have 

information that is readily available to make available to the public for the 

purposes of prevention, and I am keen to do that.477 

 Mr Kavanagh later went on: 

I am advocating for getting information out early, whether it is working around 

plant or working at heights or working with hazardous chemicals. We can, and 

we are, drafting those safety alerts so that when there is an incident, we are not 

prejudicing the case but we can get information out. We know about the 

controls associated with working at heights. We know about the controls 

associated with working in and around plant. Those things can be drafted and 

released in a timely way without detracting from the investigation or potentially 

prejudicing the investigation. Whether we call it a safety alert or we call it some 

other report, I do not need to be fixed on that, but I think it is about providing 

the timely advice, which is what we are after, and I am suggesting that we are 

working towards that.478 

 The Committee is pleased to see that the Commissioner is actively considering the value 

and frequency of Safety Alerts, though these should not be issued in lieu of properly 

prepared and publicly-available reports on investigations (see paragraph 11.283 et seq). 

Print resources 

 The Committee asked WorkSafe to elaborate on its activities in the areas of education, 

communication and information, and the materials it provides to workplaces and the 

public. WorkSafe responded with a comprehensive list of print resources available on the 

WorkSafe website as at August 2018.479 

 In brief, the list included: 

 a range of publications (533) and other information and training materials 

available on the website 

 toolkits in relation to various topics including information, training materials, 

fact sheets and packages including PowerPoint presentations, worksheets, 

hazard identification tools, videos, etc. 

                                                      
477  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 22. 

478  ibid., p 65. 

479  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, p 32. 
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 Frequently Asked Questions in relation to a range of topics 

 WorkSafe Education Resources, including Planet ThinkSafe, SafetyLine 

Institute and SmartMove 

 commercial driver fatigue management training 

 small business safety, including a guide to safety and health in small 

business, a quick safety quiz for small business, four steps for small business 

safety, small business frequently asked questions and a toolbox for small 

business 

 WorkSafe videos, including New to the job, Hazardous substances risk 

management, Managing the risks of falls at workplaces, and Manual task risk 

assessment 

 posters (11) 

 WorkSafe plan. 

 More recently, stakeholders can access a ‘Tool Box’ on the WorkSafe website. This contains 

five sections: 

 library: this provides access to printed and online resources, research material and 

videos through a library borrowing service as well as a number of safety posters for 

workplace display 

 education: this is where the websites for the SafetyLine Institute and SmartMove 

(paragraph 8.51) may be found, plus a section on commercial driver fatigue 

management 

 incident statistics: a range of statistics along with guidance on how they are 

collected and used 

 events: advertising for sessions and workshops, such as the recent consultation on 

draft Work Health and Safety Regulations (paragraph 8.78) and the range of 

workshops held as part of Safe Work October (paragraph 8.75). The relevant 

webpage also contains videos regarding the consultation on the regulations for 

people who were unable to attend a presentation in person 

 newsletters: newsletter subscription and media releases.   

 The Committee heard evidence that safety posters were difficult to find on the WorkSafe 

website and were outdated. Previously, WorkSafe would print safety posters, and these 

were a common sight throughout workplaces, reminding workers and employers to put 

safety first. Today, workplaces are largely devoid of WorkSafe safety posters. 

 Some submitters told the Committee that WorkSafe safety posters should also be 

displayed at Registered Training Organisations, such as instructions on lifting safely, how to 

avoid slips, how to work safely at heights or how to report a safety hazard to WorkSafe.   

FINDING 55 

WorkSafe no longer publishes and distributes safety posters. 

 

RECOMMENDATION 56 

The Committee recommends that the Minister for Industrial Relations secures additional funding 

for WorkSafe to publish and distribute safety posters. 
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Stakeholder engagement 

 The letter from Mr Munns of 13 August 2018 also included examples of WorkSafe’s 

stakeholder engagement activities: 

 formal stakeholder engagement through Commission for Occupational 

Safety and Health and tripartite subcommittees 

 informal stakeholder engagement through various methods 

 presentations for stakeholders’ groups, groups of employers, groups of 

safety and health representatives, etc., in relation to various topics by 

Community education officers and/or inspectors 

 response to large volumes of enquiries in relation to safety and health topics 

from the public by phone and email. 

 Those activities remain largely the same. 

Inspector outreach 

 WorkSafe advised that stakeholder education, communication and information is one of 

the activities that inspectors carry out as part of their daily work. Examples of some 

presentations provided by inspectors, as set out in a letter from Mr Munns, included: 

14 June 2018 – presentation by two inspectors to a group of approximately 20 

safety and health representatives in relation to the role of WorkSafe and industry 

specific hazards; 

16 July 2018 – presentation by one inspector at the Narrogin Schools Network 

professional development day attended by approximately 10 schools from the 

region, to a group of 12 attendees, which were a combination of safety and 

health representatives, school principals (x 2) managers of corporate services, 

head cleaners and teachers. The subject was about the role of WorkSafe, what 

inspectors look for during the proactive campaign, etc.; 

18 July 2018 – presentation by two inspectors to the Local Government Safety 

Action Group (LGSAG) organised by Local Government Insurance Scheme (LGIS). 

The presentation was attended by approximately 25 people consisting of OSH 

managers/practitioners, supervisors, facilities managers and three safety and 

health representatives. An overview was provided of the recently completed 

Parks and Gardens proactive inspection program. Further, a general overview of 

the role of WorkSafe and inspectors and upcoming projects in sports and 

recreation facilities, landfill sites and childcare facilities was provided.480 

 WorkSafe continues to organise and participate in a range of seminars and workshops, as 

will be seen later in this chapter. 

The WorkSafe website 

 Much of the publicly available information and guidance on workplace health and safety is 

provided via the WorkSafe website. The Committee were informed that the website 

provides:  

                                                      
480  ibid., p 34. 
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a significant resource in WA on occupational safety and health and assists 

stakeholders with ensuring that workplaces are safe and healthy and comply with 

occupational safety and health legislation.481 

 In fact, WorkSafe has no dedicated website as such, rather just a section of the website of 

DMIRS (since it moved from the portfolio of the Department of Commerce – see Chapters 

1 and 3). For ease of reference, however, this report refers to the WorkSafe website. 

 WorkSafe provided the following detail in its initial submission (as of 25 July 2017):  

 in 2016-17 the website had 1 854 981 unique page views (a unique 

page view represents the number of sessions during which that page 

was viewed one or more times) 

 the website contained 280 content pages and 509 publications  

 due to reduced funding and resourcing, limited resources are available 

to maintain the website and develop publications, videos, podcasts or 

other means accessible through mobile technology 

 publications are no longer printed and are only available online.482  

 WorkSafe advised that, in 2014, the then Department of Commerce modernised its website 

and made it easily accessible across various media, including mobile devices. Since that 

time, access to publications relating to a particular topic is available through a button/topic 

system. A corporate decision was made by representatives from all divisions in the former 

Department of Commerce about the design of the website, and WorkSafe was required to 

follow that corporate design. 

 WorkSafe also provide the following additional webpages: 

 SafetyLine Institute: provides learning guides and resources for learners in 

workplaces to complete certain certificates and diplomas.483 

 WorkSafe SmartMove: a resource for high school students and new young 

workers. The website is aimed at assisting young people to learn about 

potential dangers in the workplace.484 

 At the time of its initial submission, WorkSafe also provided a free and separate website for 

commercial drivers and managers/supervisors providing fatigue management training, to 

assist them in understanding the impact of driver fatigue. The website included quizzes for 

drivers and managers with an online certificate of completion. That content is now 

subsumed within the WorkSafe website at: 

https://www.commerce.wa.gov.au/worksafe/commercial-vehicle-driver-fatigue-

management-training. 

 WorkSafe told the Committee in its initial submission that due to funding cuts, no updates 

have been made to above website materials since 2013.485 However, clearly, publications 

have been added to the website more recently. Further, new online services have more 

                                                      
481  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 33. 

482  ibid., p 33. 

483  ibid., p 34. The website is at https://institute.safetyline.wa.gov.au/. Viewed 6 August 2020. 

484  ibid. The website is at https://smartmove.safetyline.wa.gov.au/. Viewed 6 August 2020. 

485  ibid. 
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recently been added (such as online reporting of incidents and online responses to 

improvement notices instead of the tear-off slips). 

 As noted at paragraph 8.27, it is no straightforward task seeking information such as Safety 

Alerts on the DMIRS website. The same can be said of prosecution outcomes, which the 

Committee regard as vital regulatory information for the regulated. The information is 

there, but not easily accessible. 

 During the hearing on 16 September 2019, the Committee asked the Commissioner 

whether, given the importance of the health and safety of workers, and given complaints 

heard from witnesses elsewhere in this report about the lack of visibility of WorkSafe, the 

organisation should not have its own dedicated website. Mr Kavanagh agreed that the 

work of WorkSafe could be made more visible online, but there was a need to comply with 

Government’s overall policies for the design of websites generally, around which there had 

been some recent activity. He did add, however: 

The safety of workers is absolutely important, but whether the availability of a 

website is some sort of fix-all panacea for all the problems, I do not know. There 

are a range of ways that people can contact the department, and, as I said earlier, 

if there are ways or things or activities that we undertake that our stakeholders 

want, then we should try to provide that.486 

 The Committee also raised these issues with the Director General of DMIRS. Mr Smith said: 

I am not sure that I can claim that those guidelines are designed to make it 

difficult to build a website. They do have requirements there around the 

accessibility of information and there is work led by the Department of the 

Premier and Cabinet now around trying to give a greater uniformity, if you like, 

to government websites so really in the sense convincing the community or 

reminding the community about it is one government. It does not really matter 

which door you come through. There is some work going on there that will 

constrain how we present information. I think the bottom line is we want that 

website to be accessible. I agree with you it is not always easy to find things at 

first blush. In my experience, the best search engine is Google and if you google 

that, you will most often end up in the right spot than if you do not go through 

our website. We are doing work on our website now. It is again one of those 

things that in an ideal world, we would have given it attention earlier on, but 

priorities and limited resources meant we had to focus on getting our functions 

right first. 

I hope we will make it better into the future. I think the information is there, 

which is probably the most important thing, but then being able to make it 

accessible for people who have that. I am of a view that we have a lot of 

information within the department that should be more available to the public. 

We need to find the best vehicle for doing that.487 

FINDING 56 

Some WorkSafe information is not easily located on the WorkSafe (the Department of Mines, 

Industry Regulation and Safety) website. 

 

                                                      
486  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, pp 26 and 41. 

487  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 17. 



  

Chapter 8    Promoting education and community awareness on matters relating to OSH  195 

RECOMMENDATION 57 

The Committee recommends that consideration is given to creating a separate, dedicated 

website for WorkSafe, to increase the online visibility of the regulator, and to allow for easier 

searching for the important safety information that is available. 

WorkSafe newsletters  

 Prior to 2019, WorkSafe sent out electronic newsletters by email each month to subscribers. 

There were four types of newsletters available depending on the subscriber. The subscriber 

needed to sign up to the service by email and received the newsletter at the email address 

they nominate. Evidence given to the Committee was that there were 14 057 people 

subscribed to each newsletter.488 

 The newsletters contained:  

 news updates  

 workshop information  

 media statements  

 links to the WorkSafe website. 

 WorkSafe gave evidence to the Committee in August 2018 that the four types of 

newsletters were actually all identical and that this was due to a lack of resources.489 The 

Committee was informed that: 

The department has very limited resources for preparing the current OSH 

newsletter and has not had any resources to do a full analysis of newsletters 

issued across Australia, with an aim to review the current newsletter. In relation 

to the current newsletter, the department has not received complaints.490 

 However, the type and frequency of WorkSafe publications has changed in more recent 

times. The WorkSafe ‘Events and Activities’ newsletters features recent publications, events 

and other information from the Department. In 2018-19, this newsletter was produced 

21 times. The number of subscribers was 14 374. 

 The 2020 editions of this newsletter (as of 1 July 2020) have covered issues such as:  

 Exposure to asbestos (with a link to Safety Alert 03/2020), a link to a NSW safety alert 

on non-compliant respirators and a link to Department of Transport changes to 

passenger transport driver licences (16 June 2020)  

 the Draft Occupational Diving Code of Practice and a warning regarding a misleading 

advertisement for construction industry training (26 May 2020)  

 COVID-19 (with links to a DMIRS webpage) and safe transport during the pandemic, 

and a DMIRS webpage and video regarding human and organisational factors (5 May 

2020) 

 COVID-19 (with links to relevant information to businesses and employees) and human 

and organisational factors (28 April 2020)  

                                                      
488  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, p 36. 

489  ibid. 

490  ibid., p 38. 
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 COVID-19 (again with links regarding mental health and infection of employees), the 

safe storage and handling of dangerous goods in the waste industry, a link to Safety 

Alert 1/2020 and the outcome of a successful prosecution (20 April 2020) 

 notice of a consultation on occupational diving being carried out by COSH, a link to a 

media statement announcing the WorkSafe investigation of a workplace fatality near 

Esperance (together with links to advice on fall prevention), a consultation on 

workplace exposure standards for airborne contaminants and an advertisement for a 

free webinar being provided by two private consultants (27 March 2020) 

 COVID-19 advice on what can be done to prepare for a viral outbreak in the workplace 

(together with links to useful information sites), another consultation on workplace 

exposure standards for airborne contaminants and an announcement of DMIRS 

presence at the 2020 Perth Caravan and Camping Show issuing safety advice (10 March 

2020) 

 progress of the Work Health and Safety Bill 2019, another consultation on workplace 

exposure standards for airborne contaminants and a link to Safe Work Australia advice 

on the health monitoring of workers exposed to crystalline silica (24 February 2020) 

 novel coronavirus, as it was then known, with a reminder on workplace infection 

control and latest advice from the Federal Department of Health (31 January 2020) 

 an advertisement for Th!nkSafe magazine (see below), national adoption of a 

harmonised system for the classification and labelling of chemicals (28 January 2020). 

 The Committee regards it as pertinent that the issue of 27 March 2020 contained details of 

an incident at a workplace near Esperance where two men fell from a roof, and it gave links 

to published guidance on the avoidance of such falls. The Committee supports this 

information being provided in the newsletter. However, this should not be in place of a 

Safety Alert being issued. Both should be utilised to raise public awareness. 

 Additionally, since February 2019, WorkSafe has published ‘Th!nkSafe’. The Commissioner 

explained to the Committee: 

The Th!nkSafe magazine is published three times per year. It is a 28-30 page full 

colour electronic magazine, as opposed to the single page email newsletter 

format of the WorkSafe Events and Activities newsletter. The Th!nkSafe magazine 

does not replace the email newsletter. It was conceived as a whole-of-

department replacement for the former Resources Matters and SafetyLine 

magazines. 

Th!nkSafe magazine has been very well received by stakeholders and it has 

received recognition and attention at a national level. 

The Th!nkSafe magazine does not have any direct subscribers, but is freely 

available to view and download via the internet. Stakeholders are alerted to each 

addition [sic] via the Safety Regulation Group’s electronic email newsletters, with 

a combined subscription in excess of 20,000. Every new Th!nkSafe. magazine is 

also posted on the Twitter accounts of WorkSafe, Consumer Protection and 

DMIRS. Stakeholders can access the Th!nkSafe magazine by clicking a link in the 

newsletter or tweet, or by clicking on the permanent links on the DMIRS website. 

It can also be found by searching on the digital publishing platform Issuu.491 

                                                      
491  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 21 asked at hearing held 

16 September 2019, dated 14 October 2019, p 13. 
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 The Committee is pleased to see that a more proactive and interactive approach to 

communications appears to have been adopted by WorkSafe.  

FINDING 57 

WorkSafe Safety Alerts and newsletters provide an important means of communication on health 

and safety matters. 

 

RECOMMENDATION 58 

The Committee recommends that the regular issuance of newsletters by WorkSafe should be 

continued, noting the value of the information contained within them, but the newsletters should 

not replace Safety Alerts, which alert industry and the public to vital occupational safety and 

health information. 

Events and seminars 

 WorkSafe provided the Committee with a graph illustrating the events, seminars and 

presentations provided by WorkSafe officers in the 12-year period between 2007-08 and 

2018-19: 

Figure 10. Events, seminars and presentations: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 9] 

 Mr Kavanagh gave some explanation for the reduction in numbers since 2014-15. He said: 

The reduction in the total numbers over the period 2014-15 to 2017-18 is partly 

due to the declining number of safety and health representatives being trained. 

This reduces the demand for WorkSafe’s information session during the 5-day 

introductory course. In addition, it is likely that the number of events and 

seminars was relatively low in 2017-18 due to the machinery of government 

changes and changes to the WorkSafe structure. There has been no appreciable 

reduction of resources or funding during the period.492 

 WorkSafe arrange and host several workshops for members of the public. The workshops 

held from 2014 to 2017 included: 

                                                      
492  ibid., p 14. 
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 harmonious workplaces  

 lunch and learn information sessions 

 Safe Work October workshops 

 master classes in psychological health in the workplace 

 an information session about the WorkSafe Plan system.  

Harmonious workplaces 

 Between 2014-15 and 2016-17, 30 harmonious workplaces workshops were held by 

WorkSafe. Of these, 25 were held in the metropolitan area, with the remaining five held in 

Northam, Bunbury, Katanning and Merredin.493  

Table 9. Breakdown of number of Harmonious Workplaces Workshops 2014-15 to 2018-19 

Year Metro Regional Total 

2014-15 11 4  15 

2015-16 10 0 10 

2016-17 4 1 5 

2017-18 4 0 4 

2018-19 0 0 0 

Total 29 5 34 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 10] 

 The number and breakdown of attendees is below: 

Table 10. Breakdown of number of registered attendees at Harmonious Workplaces 

Workshops held 2014-15 to 2018-19 

Year Metro Regional Total 

2014-15 218 48 266 

2015-16 206 0 206 

2016-17 130 39 169 

2017-18 119 0 119 

2018-19 0 0 0 

Total 673 87 760 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 11] 

 WorkSafe provided further information to the Committee on 12 April 2018 that: 

                                                      
493  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 3 asked at hearing held 4 September 2017, dated 21 September 2017, p 5. 
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 there was a harmonious workplace session in 2016 and two advanced 

information sessions on workplace psychological health in 2017 in 

Bunbury494 

 there have never been any harmonious workplace sessions held in the 

Pilbara, the Goldfields or the Kimberley. WorkSafe explained that, to make 

the best use of available resources, public information sessions are targeted 

according to the highest numbers of OSH incidents and RTAs, and that 

there was limited interest received on this topic from those regions. 

WorkSafe provides the presentation slides to participants who are unable to 

attend due to geographical restrictions.495  

 The paucity of harmonious workplace sessions in the financial years between 2017-18 and 

2018-19 might be explained by the fact that WorkSafe told the Committee that in those 

years, a total of eight workshops were held in relation to the following related topics: 

 When friendships amongst employees turn sour – what is the employer’s duty of care? 

 Mental health at work – from compliance to flourishing 

 Investigating injuries from psychosocial hazards 

 Controlling risks to psychological health in the workplace 

 Assessing risks to psychological health in the workplace.496 

 The table below provides an overview of the number of workshops that were on matters 

related to harmonious workplaces held in the metropolitan and regional areas for each of 

those two financial years: 

Table 11. Number of psychosocial workshops related to harmonious workplaces 2017-18 to 

2018-19 

Year Metro Regional Total 

2017-18 5 2 7 

2018-19 1 0 1 

Total 6 2 8 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 10] 

 The two regional sessions were held in Bunbury. 

 A breakdown of the number of registered attendees at the psychosocial workshops related 

to harmonious workplaces 2017-18 to 2018-19 is shown below: 

  

                                                      
494  Ian Munns, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 66. 

495  ibid., p 67.  

496  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 10. 
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Table 12. Breakdown of number of registered attendees – psychosocial workshops 2017-18 to 

2018-19 

Year Metro Regional Total 

2017-18 151 50 201 

2018-19 31 0 31 

Total 182 50 232 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 11] 

Safe Work October 

 In its initial submission, WorkSafe informed the Committee about ‘Safe Work October.’ This 

consists of a series of dedicated workshops aimed at building awareness of health and 

safety issues, to encourage discussion around health and safety and for participants to 

share stories from across Australia.497 

 The Safe Work October sessions in 2017 were held in 10 metropolitan areas and one 

regional area (Geraldton).498 In 2018, nine workshops were held, all of them at metropolitan 

locations.499 During October 2018, a further nine workshops took place, again all in 

metropolitan locations. Those nine workshops attracted 302 attendees, including elected 

HSRs, general management and safety and health professionals.500 

 The lack of workshops held in regional areas is of concern to the Committee, particularly 

given the withdrawal of inspectors from the north-west. 

Model WHS Regulations consultation 

 On 27 August 2019, Minister for Industrial Relations, Hon Bill Johnston MLA, announced a 

series of public consultation sessions would be undertaken on published draft regulations 

to support the proposed Work Health and Safety Bill (adopting the Model WHS 

provisions).501 

 WorkSafe supplied the Committee with a schedule of the consultation/information sessions 

held throughout the State, including regional areas: 

 

                                                      
497  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 32. 

498  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 34 asked at hearing held 4 September 2017, dated 21 September 2017, 

p 37. 

499  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 24 asked at hearing held 

16 September 2019, dated 14 October 2019, p 15. 

500  Commission for Occupational Safety and Health, Annual Report 2018-19, report prepared by the Commission for 

Occupational Safety and Health, 12 November 2019, p 5. 

501  Hon Bill Johnston MLA, Minister for Industrial Relations, Feedback wanted for WA's new Work Health and Safety 

regulations, media statement, Department of Premier and Cabinet, 27 August 2019. 
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Figure 11. Schedule of location and dates for the information sessions on the consultation 

regarding the proposed adoption of national model WHS regulations 

 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 25 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 15.] 

 The Committee was pleased to see that these consultation sessions were delivered 

throughout the State, whilst noting that two were cancelled through lack of interest.  

 The Committee notes however that three webinars were also held, and that the relevant 

page on WorkSafe’s website also contains videos regarding the consultation on the 

regulations for people who were unable to attend a consultation session in person.502 

The ThinkSafe small business program 

 The different needs of small and large businesses were recognised by a literature review 

published by Safe Work Australia in 2013. The review noted that ‘the threat of enforcement 

may be a more effective way of changing behaviour in larger businesses, while enhanced 

advice and support services may be more effective for smaller businesses’.503 

 The literature review also suggested that: 

businesses vary in their capability to understand and apply the information 

provided in guidance materials to their circumstances. Because they often have 

less access to specialist skills and resources, small businesses are often less able 

                                                      
502  Department of Mines, Industry Regulation and Safety, 3 October 2019. See: 

https://www.commerce.wa.gov.au/worksafe/develop-work-health-and-safety-regulations-western-australia-

information-session. Viewed 15 May 2020. 

503  Safe Work Australia, The Effectiveness of Work Health and Safety Interventions by Regulators: A Literature Review, 

report prepared by, Safe Work Australia, Canberra, April 2013, p 39. 

https://www.commerce.wa.gov.au/worksafe/develop-work-health-and-safety-regulations-western-australia-information-session
https://www.commerce.wa.gov.au/worksafe/develop-work-health-and-safety-regulations-western-australia-information-session
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to apply the information compared to larger businesses that may have more 

skills available in-house.504 

 The ThinkSafe small business program (SBP) was a joint effort from WorkCover and 

WorkSafe. Independent consultants were engaged to visit small businesses and provide 

them with free workplace inspections. It was a preventative program designed to assist 

those small businesses and to inform the people employed by them as to safer ways to run 

their organisations. As the then Commissioner said:  

It was a really valuable program. In our space … a lot of the large industries get 

right across and into the safety space. The challenge is the small industries. It was 

a nice soft way for them to get support around their occupational safety and 

health responsibilities.505 

 WorkSafe provided two reports from Patterson research group (Patterson), who were 

engaged by WorkSafe to survey the SBP and determine its success.506 Those reports are 

dated September 2008 and 26 July 2011. 

 WorkSafe also provided the Committee with the 2006 ThinkSafe evaluation, which contains 

statistics on the SBP. This evaluation performed a random survey of 200 business that had 

participated in the SBP, and the major findings included: 

 99 per cent of respondents agreed that the consultant communicated in a 

language that was easy to understand 

 95 per cent agreed that the consultant had a good understanding of small 

business 

 94 per cent agreed that they provided practical solutions to improving 

safety 

 92 per cent agreed that the consultant provided good examples of how 

things could be improved 

 90 per cent agreed that they recommended changes that were relevant to 

the business 

 Overall, 61 per cent of respondents were very satisfied with the program 

and a third (33 per cent) were satisfied.507 

 The 2008 Patterson report includes the following findings: 

 86 per cent of respondents claimed to have made improvements to their 

business as a result of receiving health and safety assistance. 34 per cent of 

the improvements were made by involving or consulting with staff 

regarding OSH and around 27 per cent documented their safety processes 

and/or procedures. A further 24 per cent developed first aid and/or safety 

manuals508 

                                                      
504  ibid., p 35. 

505  Lex McCulloch, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 4 September 2017, p 34. 

506  Simon Ridge, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 33 asked at hearing held 4 September 2017, dated 21 

September 2017, Attachment 33.1 and Attachment 33.2. 

507  ibid., Attachment 33.3, pp 1-2. 

508  ibid., Attachment 33.2, p 19. 
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 over nine out of 10 survey participants were satisfied with the management 

and coordination of the SBP to some extent. Three per cent were 

dissatisfied509 

 eight out of 10 participants rated their small business action safety plan 

useful to some degree510 

 seven out of 10 participants felt that their OSH performance had improved 

as a result of the SBP.511 

 The Patterson report of 2011 also reported key findings.512 It found that there were few 

changes from the survey undertaken in 2008. 93 per cent of participants were satisfied with 

the SBP in 2011 as against 92 per cent in 2008.   

 The reports produced by Patterson and the 2006 evaluation demonstrated that the SBP 

was valuable and assisted small business owners in improving safety. Unfortunately, the 

Committee was told that the SBP was ceased in March 2014 due to budget cuts.513 

 The death of the SBP was mourned by Frontline Safety and Training Services, in its 

submission to the Committee. It said: 

WorkSafe’s small business inspection program was a significant tool for the 

workplace to have a third party inspect their workplace and provide sound 

advice without the fear of the inspector instigating notices or significant action. 

This program [was] ideal for small Mum and Dad businesses [and] helped them 

to focus in the right direction in regard to WHS and being, free encouraged a 

wide participation, additionally was widely promoted by many groups and 

organisations such as the Chamber of Commerce. This assisted in positive view 

of WorkSafe from small to medium employer groups. 

The impact of the removal of the program was twofold. 

1. Workplaces were significantly reduced in their ability to obtain clear advice 

in relation to WHS from independent parties. 

2. WorkSafe were contacted increasing the load on their call centre.514 

 There is now on the WorkSafe website a section dedicated to small business safety. 

Contents include pages entitled: 

 Introduction – safety for small business 

 Quick safety quiz for small business 

 Four steps for small business safety 

 Small business safety FAQs 

 Toolbox and essential information – small business.515 

                                                      
509  ibid., Attachment 33.2, p 1. 

510  ibid., Attachment 33.2, p 2. 

511  ibid., Attachment 33.2, p 2. 

512  ibid., Attachment 33.1, pp 1-2. 

513  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 31. 

514  Submission 35 from Frontline Safety and Training Services, 29 August 2017, pp 1-2. 

515  Department of Mines, Industry Regulation and Safety. See: http://www.commerce.wa.gov.au/WorkSafe/small-

business-safety. Viewed 11 March 2019. 

http://www.commerce.wa.gov.au/worksafe/small-business-safety
http://www.commerce.wa.gov.au/worksafe/small-business-safety
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 The Committee believes that this is a good outcome, but it is not sufficient on its own. The 

SBP was clearly seen by participants to be useful and popular, and steps should be taken to 

re-establish it. Prevention will always trump cure. 

 The Committee asked whether, resources permitting, the SBP might be resurrected. The 

Commissioner responded: 

I think we should listen to our stakeholders. If they are happy with something, 

then we should do what we can to provide it to them.516  

FINDING 58 

Evidence provided by WorkSafe demonstrates that the ThinkSafe small business program was 

considered valuable by its participants. 

 

RECOMMENDATION 59 

The Committee recommends that the State Government adequately resources and funds 

WorkSafe (the Department of Mines, Industry Regulation and Safety) to resume the effective 

ThinkSafe small business program. 

 

                                                      
516  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 41. 
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CHAPTER 9  

The funding and resourcing of WorkSafe 

The AMWU has long held concerns regarding the resourcing and operation of 

WorkSafe. It is our belief that WorkSafe is not adequately resourced to carry out its 

work in administering and enforcing the Act, which has had a detrimental effect on 

OSH standards and attitudes in this State.517 

 That statement was made in August 2017. As has been reported, the Government moved to 

increase WorkSafe’s funding levels during the course of 2019, as will be outlined in detail 

later in this chapter. However, the Committee heard a good deal of evidence about the 

effects of WorkSafe’s historic underfunding. 

 Overwhelmingly, witnesses and submitters to the inquiry cited underfunding as the major 

issue surrounding WorkSafe. The effect of budget cuts on WorkSafe’s performance of its 

duties overall was described by the Community and Public Sector Union/Civil Service 

Association (CPSU/CSA) in its submission to the inquiry. It said: 

In recent years, there have been a series of cuts to the resourcing of WorkSafe 

which have had a significant adverse impact on the effectiveness of the agency, its 

workforce and the wider community. Amongst the most recent was $4.1 million of 

cuts which was announced in the July 2015 State budget. This included the 

abolition of ten WorkSafe Inspector positions as well as positions in training and 

development, community education, and administrative support. The number of 

WorkSafe Inspectors has been reduced from 103 to 93 and more recently down to 

88, giving WorkSafe the lowest ratio of Inspectors per 10,000 employees across all 

of the jurisdictions in Australia. This reduction was initially undertaken as part of an 

Agency Expenditure Review and has not resulted in a corresponding reduction in 

demand for the services performed by Inspectors, in fact the opposite is true. The 

resultant problem of excessive workload affects the number of inspections 

performed, the capacity of the agency to perform proactive inspections rather than 

solely reactive following an incident, and the quality of the inspections performed 

due to time and resourcing pressures. 

… 

There have also been cuts to publications staff (both online and offline), and 

events staff from the former Department of Commerce who assisted with 

delivering content for WorkSafe’s educational and occupational safety and health 

promotional materials. The delivery of content was critical to the preventative 

nature of WorkSafe’s work and has undermined the prevention philosophy giving 

way to a reactive situation which makes it harder to ensure that West Australians 

come home from work safely. 

… 

Further, resourcing cuts have led to WorkSafe being far less proactive about law 

reform and less interventionist regarding prosecuting breaches under the Act.518 

 UnionsWA agreed that the regulation of OSH matters in Western Australia had been 

inadequate in recent years, and being hampered by budget cuts was one of the key 

                                                      
517  Submission 29 from the Australian Manufacturing Workers’ Union, 4 August 2017, p 1. 

518  Submission 27 from the Community and Public Sector Union/Civil Service Association, 31 July 2017, pp 4-5. 
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reasons.519 Moreover, it expressed concerns about those cuts on WorkSafe’s educational role. 

It said: 

WorkSafe's role as an education body has also been significantly hampered by 

budget cuts. Previously it was common for WorkSafe to develop a large range of 

promotional material to educate workers on occupational health and safety issues. 

However, in recent years the amount materials such as posters or flyers have 

reduced significantly.520 

 The CFMEU endorsed and adopted the UnionsWA submission.521 

 Other submissions focussed on the reduction in inspector activity generally. Many were able 

to recall greater activity in the past, when more inspectors were employed. In its submission, 

the TWU said: 

the Government must give WorkSafe the resources to properly investigate 

workplace injuries, accidents and workplace deaths; something that has not 

occurred over the last 8 years.522 

 This was a theme taken up by relatives of those that have died in workplace incidents. Ms 

Cunico told the Committee that: 

It is glaringly obvious that WorkSafe, as the industry regulator, is terribly under 

resourced. They require a substantial increase in funding to be able to adequately 

monitor and audit our workplaces, as well as investigate serious incidents and 

fatalities.523 

 Ms Ballantine agreed. She argued before the Committee that there was a need for: 

an increase in funding for WorkSafe so they are adequately resourced and can be 

more effective.524 

 Predictably, the cuts in funding had an adverse effect on WorkSafe staff, as the amount of 

work that needs to be carried out fails to reduce in line with falling staff numbers. The 

Committee has already mentioned in Chapter 3 reports of inspectorate staff burnout. The 

CPSU/CSA, in criticising WorkSafe itself, added: 

The CPSU/CSA seeks to highlight these problem areas, not to discredit any of the 

employees of WorkSafe who perform an incredibly important role to the best of 

their abilities with the resources available to them.525 

 This was supported by other witnesses. As Mr Murrie, whose son died in a workplace 

incident, said: 

The waiting to hear from WorkSafe—you knew that they were probably trying to 

do their best. … Added on top of our grief was this waiting and waiting and 

                                                      
519  Submission 32 from UnionsWA, 9 August 2017, p 1. 

520  ibid., p 2. 

521  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 

Divisional Branch, 11 August 2017, p 14. 

522  Submission 21 from the Transport Workers’ Union, 27 July 2017, p 4. 

523  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

524  Regan Ballantine, transcript of evidence, 5 March 2019, p 1. 

525  Submission 27 from the Community and Public Sector Union/Civil Service Association, 31 July 2017, p 7. 
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waiting. I cannot criticise WorkSafe, but I had even gathered then that they were 

obviously understaffed.526 

 Speaking of the experience of going through the trial of his son’s employer, Mr Murrie 

added: 

I never felt we were left in the dark. I always felt that they were trying the best they 

could, but you knew that they were up against it—very much up against it.527 

 It should be added that Mr and Mrs Murrie were forced to go through proceedings in the 

Magistrates Court528, the Supreme Court529 and the Court of Appeal530 before the penalties 

handed down to their son’s employer and two directors of that company were confirmed. 

Mrs Murrie in particular had the highest praise for the Legal Services team in the 

circumstances.531 

 This chapter considers the evidence from WorkSafe about the levels of funding and where 

that funding is being applied. The Committee also considers alternative funding models that 

have been proposed by WorkSafe. 

Current funding 

 WorkSafe is currently funded by the Consolidated Account (appropriations) and from fees 

and charges through licensing and registration activities.532  

 WorkSafe’s appropriation funding was reduced by $2.2 million (or 15 per cent) between 

2014-15 and 2016-17, as a result of the Government’s Agency Expenditure Review, the Public 

Sector Workforce Renewal and Targeted Voluntary Severance Scheme.533 Together with a 

reduction in fee income caused by the State’s economic downturn during this period (not as 

many high-risk work licences being issued or renewed534), WorkSafe told the Committee that 

the reduction in funding has resulted in reduced services, which will be reported upon below. 

 Overall, WorkSafe provided evidence that its total funding had decreased from $22.7 million 

in 2011-12 to $19.8 million in 2019-20:  

 

                                                      
526  Mark Murrie, transcript of evidence, 5 March 2019, p 4. 

527  ibid., p 5. 

528  Department of Mines, Industry Regulation and Safety. See: 

https://prosecutions.commerce.wa.gov.au/prosecutions/view/1450 and 

https://prosecutions.commerce.wa.gov.au/prosecutions/view/1448. Viewed 7 May 2020. 
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https://ecourts.justice.wa.gov.au/eCourtsPortal/Decisions/ViewDecision?returnUrl=%2feCourtsPortal%2fDecisions%2fFilter%2fSC%2fPartyNames&id=07d7b1f3-6302-634d-4825-7984000b2a55
https://ecourts.justice.wa.gov.au/eCourtsPortal/Decisions/ViewDecision?returnUrl=%2feCourtsPortal%2fDecisions%2fFilter%2fSC%2fPartyNames&id=07d7b1f3-6302-634d-4825-7984000b2a55
https://ecourts.justice.wa.gov.au/eCourtsPortal/Decisions/DownloadDecision/83021965-c0eb-5cb2-4825-7b560027b84e?unredactedVersion=False
https://ecourts.justice.wa.gov.au/eCourtsPortal/Decisions/DownloadDecision/83021965-c0eb-5cb2-4825-7b560027b84e?unredactedVersion=False
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Table 13. Breakdown of WorkSafe funding sources 

Funding 

sources 

2011-

12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

Fees and 

Charges 
10.2 8.2 6.8 7.8 7.2 7.7 6.9 6.8 6.8 

Appropriations 12.5 13.9 14.7 14.7 13.4 12.5 13.4 13.0 13.0 

Total 22.7 22.2 21.5 22.5 20.6 20.2 20.3 19.8 19.8 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 27 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 16.] 

 The notes to Table 13, supplied by WorkSafe, stated by way of explanation: 

Notes:  

1. The reason why the total WorkSafe budget decreased from 2017-18 to 2018-

19 is due to saving measures that the Department of Mines, Industry Regulation 

and Safety had to comply with including savings from the Voluntary Targeted 

Separation Scheme, savings from the SES [Senior Executive Service] positions 

abolished and savings from the vehicle fleet. 

2. There was a decrease in appropriations in 2016-17 as compared to 2015-16 

mainly due to the Public Sector Workforce Renewal Savings, Agency Expenditure 

Review and to offset the expected increase in fees and charges revenue. In 2017-

18, the department prioritised WorkSafe's activities and allocated extra 

appropriations to WorkSafe to ensure that its budget was consistent with the prior 

year. It was recognised that the decrease in fees and charges revenue, which was 

due to poor economic conditions, should be subsidised by appropriations to 

ensure that the decrease in fees and charges revenue did not have an adverse 

effect on WorkSafe's operations.535 

 WorkSafe outlined the measures that had been taken over time to reduce WorkSafe’s budget 

in order to meet the government’s savings targets, including: 

 a reduction of 10 inspector positions (including the withdrawal of one 

inspector from Broome and two from Karratha), plus savings in staff 

housing 

 a restructure of the Customer Help Centre 

 a reduction in business service officer positions 

 a reduction in education policy positions 

 a reduction in review officer positions 

 a reduction in the number of inspectors being paid an on-call allowance 

after hours 

 a renegotiation of the medical specialist contract 

                                                      
535  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 27 asked at hearing held 

16 September 2019, dated 14 October 2019, p 16. 
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 a reduction of six fleet vehicles.536 

 The actual staffing levels of WorkSafe during that period are shown in the table below.  

Table 14. Actual staffing levels of WorkSafe in FTE calculated over the last pay period of the 

financial year 

 WorkSafe FTE levels 

2012-13 155.4 

2013-14 148.0 

2014-15 142.4 

2015-16 131.1 

2016-17 132.7 

[Source: Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, 

letter, 13 August 2018, Attachment 1.36.] 

 Because of the significant restructuring that occurred following the machinery of 

Government changes on 22 January 2018, and the movement of various positions within 

DMIRS, WorkSafe no longer exists as a stand-alone entity and the actual full-time equivalent 

(FTE) staffing levels for the period 2017-18 and 2018-19 are not available.537 

 DMIRS annual reports no longer contain details of FTE positions allocated to WorkSafe. 

Throughout this report, the Committee has noted that the lack of resources and funding for 

WorkSafe has been a recurrent theme in submissions received and oral evidence to the 

inquiry. Transparency in relation to the performance of WorkSafe’s functions, and to the FTE 

positions within DMIRS that are performing WorkSafe functions, is critical to assessing 

WorkSafe’s success in achieving its objectives. 

 It should be noted that the initial funding indicated for the year 2019-20 in Table 13 does 

not include the extra funding announced by the Premier on 24 August 2019 (see paragraph 

3.39). The Commissioner supplied the Committee with details of how those extra funds 

would be allocated: 

 

                                                      
536  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 37. 

537  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 15. 
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  Figure 12. Budget allocation of additional funds allocated by Treasury 

 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 1 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 17] 

The effect of budget cuts on inspection activities 

 As stated at paragraph 9.17, as part of the cost-saving measures, WorkSafe withdrew 

inspectors from Broome and Karratha in order to save money on housing.538 WorkSafe 

advised that the total cost of accommodation for those two inspectors in Karratha at the 

time they were removed in 2013-14 was $188 048. The cost of accommodation for the 

Broome-based inspector at the time of his removal in 2016 was $39 260.539 

 WorkSafe told the inquiry that the closure of those two offices would not have affected 

inspection numbers, as the inspectors were relocated.540 

 However, as a result of the overall reduction in inspector numbers, as mentioned by the 

CPSU/CSA, Western Australia had the lowest number of active field inspectors per 10 000 

workers in Australia, figures the Committee found alarming: 

  

                                                      
538  Lex McCulloch, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 4 September 2017, p 17. 

539  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 36 asked at hearing held 4 September 2017, dated 21 September 2017, p 39. 

540  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety,  letter, 13 August 

2018, p 8. 
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Table 15. Number of active field inspectors per 10 000 employees across Australia 

 NSW Vic Qld WA SA Tas NT ACT 

2013-14 1.0 1.0 1.0 0.9 1.3 1.5 1.4 2.4 

2014-15 1.0 1.0 1.0 0.9 1.3 1.1 2.0 2.3 

2015-16 0.9 1.0 1.0 0.8 1.3 1.2 2.0 2.2 

2016-17 0.9 0.9 1.0 0.8 1.3 1.2 2.0 2.1 

2017-18 0.9 0.9 1.0 0.8 1.3 1.2 1.9 1.9 

[Source: Safe Work Australia, Comparative Performance Monitoring Report 21st Edition (Part 2), report 

prepared by Safe Work Australia, January 2020, p 12.] 

 Moreover, WorkSafe inspectors were performing significantly fewer visits to workplaces in 

2017-18 (6 893 visits) than they had performed in 2010-11 (10 418), for example.541 WorkSafe  

provided two explanations for that reduction: 

 WorkSafe are focusing on the quality of the visits with the priority inspection 

reports. This is resulting in fewer proactive inspections, but greater quality 

inspections 

 Matters where prosecution are considered are taking longer due to the 

complexity of evidence. This is resulting in resources being taken away from 

proactive inspections and redirected to large matters where prosecutions are 

being considered.542 

 When WorkSafe was questioned further about the significant drop in the number of 

inspections, the Committee was told: 

Some teams have had to devote significant resources to collecting evidence, and 

we have recently implemented some operational restructuring to try to streamline 

that evidence-gathering process and do that in a more timely way to free up the 

resources to do this work as well at a better rate. So we are aware that that is 

pretty resource-intensive and we are trying to streamline it a bit.543 

 When asked whether, in view of this reduction in the number of visits, it would be fair to say 

that WorkSafe was struggling to meet the objects of the Act, Ms North responded: 

I would not say that, no. … I think we are actually doing a reasonable job and I 

think the outcomes that you see in this reflect that.544 

 The effect of the budget cuts on inspection activities will be looked into in more detail in 

Chapter 11. 

 In March 2019, the Minister for Industrial Relations, Hon Bill Johnston MLA, announced that 

WorkSafe had been given the green light to engage six more inspectors, lifting the total 

number from 93 to 99. The Minister’s media statement said that: 

The additional inspectors will assist with: 

                                                      
541  ibid., Attachment 1.36. 

542  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 19. 

543  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 13. 

544  ibid. 
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 Improving the timeliness of investigations and requests to attend; 

 The availability of inspector resources in regional Western Australia; and 

 Providing support and recognition to the rise in complex psychosocial 

matters being referred to the department, and the increasing community 

focus on mental health in the workplace.545 

 Later, on 24 August 2019, the Premier of Western Australia announced a further $12.9 million 

boost to the budget of WorkSafe, allowing for the appointment of an additional 24 full-time 

staff, including 21 inspectors.546 This is in addition to the six new inspectors announced by 

the Minister in March 2019, and will bring the total number of inspectors to 120. 

 Referring to the ratios set out in Table 13, the Premier said: 

The significant boost in safety inspectors will bring Western Australia in line with 

New South Wales and Queensland and ensures that a ratio of 1.0 inspector FTE per 

10,000 employees is met.547 

 When asked whether he thought this ration was adequate, given the larger numbers in 

New South Wales and Queensland, Mr Kavanagh told the Committee: 

The one to 10 000 and the additional 21 is, I think, a very good shot in the arm. 

It has had, I suppose, a positive impact on the inspectors. They put their heart and 

soul into the job and they have been working particularly hard for a long period of 

time, and the prospect of having some additional inspectors in their ranks has 

been warmly received—so, nothing but positives for having those additional 21. 

If there are opportunities to go to 1.3, 1.2, who is going to say that that is a bad 

thing? At least the 21 is an absolute step in the right direction.548 

  

                                                      
545  Hon Bill Johnston MLA, Minister for Industrial Relations, McGowan Government recruits extra WorkSafe inspectors, 

media statement, Department of Premier and Cabinet, 20 March 2019. 

546  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 

547  ibid. 

548  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 43. 
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 The Committee was informed that the intended allocation of the 21 new inspectors was as 

follows: 

Table 16. Intended allocation of new WorkSafe inspector positions 

 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 3 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 5] 

 In the notes provided to the Committee alongside this information, WorkSafe stated that: 

 it was envisaged that this allocation will allow for a reduction in the need for 

secondment of inspectors from the WSISD and WSIRD directorates. There will 

still be need for input from the WSISD and WSIRD directorates with particular 

expertise or knowledge on a case-by-case basis 

 while there are two inspectors designated for regional inspection work around 

Albany and Geraldton, it was envisaged that this increase in resources will 

allow for an increased level of inspection activity in the north-west of the state 

utilising both the existing WorkSafe inspector positions as well as these new 

positions. The department will investigate recruitment of two inspectors from 

within the construction numbers to service the north-west.549 

 It is to be hoped that these appointments, whilst still too few in the Committee’s opinion, will 

go some way to ameliorate the stress being felt by inspectorate staff. 

 The Committee is of the view however that WorkSafe should re-establish its north-west 

offices in Broome and Karratha, and adequately resource those offices with inspectors. This is 

discussed further in Chapter 11 of this report.  

                                                      
549  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 3 asked at hearing held 

16 September 2019, dated 14 October 2019, p 5. 
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The effect of budget cuts on WorkSafe’s database (WISE) 

Function of WISE 

 WorkSafe told the Committee that the primary purpose of WISE, as mentioned in Chapter 3, 

is to provide WorkSafe with: 

 a searchable electronic record of customer interactions and regulatory 

enforcement activity by person/company name and location (for multi-location 

operations) 

 divisional operational activity statistics 

 corporate enforcement statistics.550 

 WISE was designed for use by WorkSafe, and first built in 1995, though updates and 

improvements are continuously being made to the program. WISE is owned and maintained 

by the Department and does not have any annual license fees.551 

 WorkSafe have told the Committee that every complaint is recorded in WISE.552 Inspectors 

are able to access WISE remotely, via mobile telephone hotspots and laptops, while doing 

inspections.553 Inspectors enter all notes about investigations and inspections into the 

system.554 

 The Committee was informed that: 

Both reactive and proactive investigations are recorded in WISE, including 

investigations into serious and fatal incidents that are also covered under the Case 

Management System. General information and activities are recorded in WISE 

investigations, including enforcement action such as improvement notices and 

prohibition notices. 

In recent years, the WISE system has been upgraded many times to increase 

inspectorate efficiencies. The system is now linked to the Document Management 

System (DMS) and documents in the DMS system are linked to activities in WISE.555 

 However, the Committee has heard evidence from other witnesses, including WorkSafe 

inspectors who gave private evidence to the inquiry, that WISE is outdated, and some key 

limitations of WISE were identified. Witnesses have told the Committee that WISE is not ideal 

for recording: 

 previous inspections of workplaces involving OSH breaches and notices issued 

 information about health and safety representatives 

 some statistics. 

                                                      
550  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 52. 

551  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 47. 

552  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 2. 

553  ibid., p 14. 

554  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 7. 

555  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 52. 
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Records of previous inspections of workplaces involving OSH breaches and notices issued 

 WISE does not notify inspectors when a complaint is received concerning an employer or 

workplace where previous OSH breaches have occurred or notices issued. For example, if an 

improvement notice has been issued to an employer, and WorkSafe receives a complaint 

about the same issue, the inspector will not be aware of the prior improvement notices 

unless he or she manually looks up this information.556  

 The A/Director, Service Industries and Specialist Directorate of WorkSafe told the Committee 

that it was expected that inspectors would conduct a manual search for prior complaints, but 

there is no guarantee that this is done every time a complaint is received.557 

 The Committee is concerned that, in some cases, businesses who repeatedly breach safety 

and health laws may not be identified as repeat offenders because WorkSafe does not have a 

method, by way of an alert system, to automatically identify multiple breaches by the same 

employer or at the same workplace. If employers have a persistent issue with near misses or 

serious incidents, this should form part of an inspection or investigation, as it is indicative of 

a cultural or systemic failure towards workplace safety. 

 It was suggested by one witness to the Committee that not only should a register of 

improvement and prohibition notices issued be maintained, for ease of reference for 

inspectors, but that the register should be ultimately available to the public so as to allow for 

scrutiny before engagement. Ms Ballantine said: 

if I am a client and I am looking to engage building services from somebody, I am 

relying on self-reporting for that contractor to let me know about their safety 

history or their safety practices or their safety policy. I do not believe that it is 

readily available anywhere for a person to check the track record and history of a 

contractor in the same way that you could if, say, I were applying for a loan and I 

had to submit my credit rating. There is nowhere, I do not believe, where there is a 

record of prohibition notices. Possibly convictions, I believe, are available, but for 

some of the smaller notifications, you are actually relying on self-reporting. There 

needs to be more of a publicly—not publicly available, but a record in which a 

contractor could give permission for that information to be disclosed as part of a 

tendering process.558  

HSRs 

 As detailed in paragraphs 6.35 to 6.40, there is an issue with identifying HSRs at a workplace 

through the WISE system. To reiterate for ease of reference, every HSR is registered with 

WorkSafe. If an inspector knows the name of an HSR, he or she will be able to enter that 

name into WISE and find out where the HSR is currently working. Inspectors cannot however 

enter a workplace name into WISE and retrieve a list of HSRs who work there. The database is 

not designed to be interrogated in this way, and this is one of its limitations.559  

Statistics 

 The WISE system does not record statistics for future use. As a regulator, it would be useful 

for WorkSafe to be able to collect statistics on the number of fatalities and LTI/D’s over 

periods of time to identify trends. This would assist WorkSafe in focusing their safety 

                                                      
556  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 14. 

557  ibid. 

558  Regan Ballantine, transcript of evidence, 5 March 2019, pp 5-6. 

559  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 11. 
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campaigns. Currently, WorkSafe identifies trends using some of their own data and relies 

mostly on statistics from Safe Work Australia.560 

 WorkSafe told the Committee that some external parties have criticised WISE. WorkSafe 

pointed out however that WISE was developed for use by WorkSafe, and that statistics 

derived from WISE are relevant to the operational requirements of WorkSafe. It is 

acknowledged that the system is not able to produce information and statistics that are at 

times requested by external parties.561 

 Mr Whittle told the Committee that: 

It has been our experience with WorkSafe that they have a very outdated database 

and management system that is not built for statistical reporting. It has been built 

more for case management. We just have concerns that there is a lack of global 

data around health and safety and being able to look at themes and trends in the 

data, and that they just do not have a system that is able to, I suppose, capture 

those kinds of issues.562 

 The AMWU agreed. In its submission to the inquiry, it said: 

The AMWU has previously requested statistics on received complaints and 

equivalent actions taken. We were advised that the WorkSafe software operation 

system, WISE, is an old system that had been developed to record inspectors' 

activities, and did not have reporting functionality. Subsequently, for WorkSafe to 

compile the sort of statistics we were looking at would require significant time and 

effort as that information could only be compiled manually. The AMWU was 

further advised that WorkSafe often receives parliamentary questions about their 

activity that WorkSafe is unable to answer due to deficiencies in the WISE system. 

This should raise significant concerns for the Committee. If WorkSafe does not 

have the funding for a fully functional software operation system it speaks to their 

ability to compile data, and use that data for mapping out future action and 

responses.563 

 The Committee expresses its concern with the inadequacies of the WISE database.  

 WorkSafe provided evidence to the Committee on 12 April 2018 that ‘it is envisaged that in 

the future, subject to available funds, WISE will be replaced. Currently the department is 

looking at the suitability, requirements and cost of implementing the Safety Regulation 

System used in other areas of DMIRS for use as a potential replacement for WISE’.564 

 The proposed migration of WISE into the DMIRS IT system was raised with the 

Director General of the Department 18 months later. Mr Smith was frank with the Committee. 

He said: 

I am not sure I am brave enough to say it has been sorted. I think we are coping, 

and we will cover things. Just on the amalgamation itself—I am not an IT expert—

it is much easier to say and write on paper that we will bring these things together 

than for it to actually occur. The IT area in the department has been doing a 

fantastic job, trying to get the different areas of the department who are on 

                                                      
560  See Chapter 5. 

561  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 53. 

562  Owen Whittle, Assistant Secretary, UnionsWA, transcript of evidence, 11 September 2017, p 2. 

563  Submission 29 from the Australian Manufacturing Workers’ Union, 4 August 2017, p 6. 

564  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 47. 
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different systems to be able to talk to each other. That has probably been the 

priority—to make us a functioning, single entity. 

On top of that, we do have some challenges, not just in the Safety Regulation 

Group but in others. We have a number of IT systems that are past their use-by 

date. WISE has been a good system, but it is probably one of those that is in that 

category. It is frustrating, but it is also limiting our ability to use information that 

we have and collect in a more productive way. So that is one of the things that we 

are currently looking at as a department—how we can upgrade, replace the WISE 

system, and integrate it more. We have a system in the resource safety space 

called SRS—safety regulation system, I think—which is probably in a slightly better 

state than WISE, but, again, when we look at it, I thought at first it might be a kind 

of ready vehicle that we can somehow migrate WorkSafe into, but I do not think 

that is going to be the best solution. We need to probably look at something not 

from the ground up, but look at something fresh. It is a work in progress.565 

 A further roadblock to a merging of the departmental IT systems was revealed by the 

Minister during the second reading debate on the Work Health and Safety Bill 2019 in the 

Legislative Assembly. He said: 

at the moment, WorkSafe cannot use resources safety division software because it 

was paid for by the mining levy.566 

9.55 It is not clear to the Committee why the Resources Safety Division software, having been paid 

for by the mining levy, cannot be used by WorkSafe. If the use of such levies to fund software 

prohibits the use of that software by the WorkSafe staff of DMIRS, the Committee questions 

this practice by government. 

FINDING 59 

The WorkSafe Information Systems Environment database used by WorkSafe is outdated and 

limited in its capacity. If WorkSafe is to better perform its functions under the Occupational Safety 

and Health Act 1984 and to better respond to requests for information, it needs data management 

systems fit for purpose.   

 

RECOMMENDATION 60 

The Committee recommends that the State Government adequately funds WorkSafe (the 

Department of Mines, Industry Regulation and Safety) to bring forward the development of a 

suitable data management software package to enable WorkSafe to fully and efficiently perform 

its functions. 

Alternative funding models 

 At a hearing held on 4 September 2017, representatives of WorkSafe were asked about a 

part of its initial submission to the inquiry regarding possible alternative funding models.567 

                                                      
565  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 14. 

566  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 19 February 2020, p 784. 

567  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, p 

39, and Bill Mitchell, A/Director, Policy and Education, WorkSafe WA, Department of Mines, Industry Regulation 

and Safety, transcript of evidence, 4 September 2017, pp 45-6. 
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 WorkSafe provided the Committee with a paper entitled Alternative Funding Models for 

WorkSafe, dated 16 July 2017, which provided the latest of three analyses of alternatives for 

funding the regulation of the Act.568 The options in that paper were modelled on what other 

regulators do in WA and in other States and Territories.569  

Other WA regulators 

 The paper looked at other WA regulators such as EnergySafety and the Resources Safety 

Division of DMIRS. Both are funded through the industry that is regulated. The former is 

funded through a combination of levies on electricity and gas distributors as well as revenue 

from the licensing of electrical contractors, electrical workers and gas fitters, this industry-

funded model having been introduced in 2006.570 The Resources Safety Division is funded by 

a levy on mine operators based on the number of hours worked on a mining operation. This 

was introduced by amendments made to the Mines Safety and Inspection Act 1994 in 2009, 

which allowed for the making of regulations to provide for a levy to be payable to the State 

for the costs of administering the Act.571 

 The paper also looked at WorkCover WA—its activities are funded by an annual levy on 

workers’ compensation premiums paid by employers, and by a direct levy on those 

employers that are approved to self-insure. Monies are collected by insurance companies 

under section 106 of the Workers’ Compensation and Injury Management Act 1981. Under 

section 109(3) of that Act it is an offence not to pay the levy.  

Other States and Territories 

 Most other State and Territory occupational health and safety regulators are funded by levy 

or additional funding other than the Consolidated Account. This was reported in the Shelby 

Report in 2012—it commented that WorkSafe WA is ‘one of the few WorkSafe organisations 

in Australia which is funded from consolidated revenue’.572 It went on:  

In a number of States, including New South Wales, Victoria and ACT, WorkSafe is 

part of the WorkCover organisation and is directly funded through the workers’ 

compensation premiums garnered by WorkCover legislation. Queensland uses a 

mixed model and gets one third of its funding from consolidated revenue and two 

thirds from workers’ compensation premiums. While access to funding through 

the WorkCover legislation does not provide unlimited funding, it does expand the 

scope and allows greater internal negotiation for funding to support key strategic 

initiatives and the resourcing to support these. Being part of the WorkCover 

organisation also provides greater access to critical accident and injury data which 

can inform and significantly enhance business intelligence.573 

 The Shelby Report did not make recommendations in relation to funding. The authors stated 

that ‘while there are benefits from combining the two agencies [WorkCover WA and 

WorkSafe] in Western Australia, for the purposes of this review we have accepted that the 

current funding model will continue for the immediate future.’574 

                                                      
568  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 45 asked at hearing held 4 September 2017, Attachment 45.1. 

569  ibid., Attachment 45.1, p 1. 

570  Energy Safety Act 2006, Part 3. 

571  Mines Safety and Inspection Act 1994, s 105A; Mines Safety and Inspection Levy Regulations 2010. 

572  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, p 26. 

573  ibid. 

574  ibid., p 27. 
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 The Committee sought updates from other State regulators, in order to explore whether 

what was contained in that report remained correct. 

 SafeWork NSW informed the Committee that WorkCover as an entity no longer exists. 

SafeWork NSW has a mixed-funding model which includes: 

 revenue from fines, prosecutions, investments, grants and contributions 

 TestSafe ‘user pays’ services (TestSafe is a commercial entity and invoices 

clients for testing services) 

 licensing fees 

 the Workers Compensation Operational Fund which is funded from workers 

compensation premiums (this covers most of SafeWork NSW’s budget).575 

 WorkSafe Victoria is still part of the same statutory entity as WorkCover, and is still funded 

via workers compensation premiums (though in practice a substantial proportion of its 

income is derived from the effective investment of the premium balances it holds).576 In the 

ACT, commencing in 2013, the government incrementally transferred the cost of workers’ 

compensation and work health and safety regulation from the budget to a levy on approved 

workers’ compensation insurers and self-insurers.577 

 In 2012, Workplace Health and Safety Queensland (WHSQ) was funded by a mix of workers’ 

compensation and from Consolidated Revenue funding. This model remains. WHSQ receives 

grant and contribution funding from two main sources—insurer grant funding (provided by 

WorkCover Queensland, consisting of some 84 per cent of WHSQ’s total funding) and 

consolidated revenue. The insurer grant proportion of the funding has been growing since 

2004-05, to keep pace with the growing labour market and ‘the changing nature of work, 

workplace injuries and diseases.’578 

 In 2017-18, the expenditure of SafeWork SA was funded by a combination of state 

appropriation (15 per cent), regulatory revenue (22 per cent) and funding collected from 

ReturntoWorkSA (formerly WorkCover SA) from a prescribed fee-collection from industry 

(63 per cent).579 In the Northern Territory, NT WorkSafe received around one sixth of its 

income from a levy on insurers and self-insurers under its Workers’ Compensation scheme, 

the remainder being provided through government appropriation.580 

 Meanwhile, WorkSafe Tasmania was the only State or Territory regulator that was financed 

through Consolidated Revenue Funding alone in 2012.581 That remains the case.582 
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WorkSafe proposals for alternative funding models 

 Since 2010, WorkSafe has presented business cases and submissions to government for an 

industry funding contribution. To date, this has not been progressed.583 Three papers were 

provided to the Committee by way of examples. 

2013: Proposal for Industry Funding – Options Paper 

 In August 2013, a ‘Proposal for Industry Funding – Options Paper’ was prepared.584 Having 

outlined a number of options, the paper recommended that the most appropriate alternative 

approach to the funding of WorkSafe was considered to be the introduction of a levy regime. 

That might comprise one of two possible models—a full industry funding model, or a co-

funding arrangement between industry and government. The paper explored the proposals 

in depth, set out the perceived strengths and weaknesses of both alternatives, and opted for 

a full industry funded model. The paper points out that this should not be too difficult to 

achieve, adding: 

Such a levy would be consistent with other workplace safety regulators in WA as 

well as contemporary funding arrangements found in other jurisdictions.585 

2015: Concept paper 

 In July 2015, a submission was prepared (titled a ‘concept paper’), at the request of the 

Treasurer, to the Economic and Expenditure Review Committee (a committee of Cabinet), on 

the amalgamation of WorkCover WA and WorkSafe and the introduction of full industry 

funding of occupational safety and health regulation.586   

 The concept paper noted that one option was to amalgamate WorkCover and WorkSafe to 

establish integrated administration and funding of workers’ compensation and occupational 

safety and health regulation under the auspices of the WorkCover WA board. An 

amalgamation would be relatively straightforward from a legislative and administrative 

perspective.587 The proposal for amalgamation would mean that there would be no 

requirement for funds from the Consolidated Account from 1 July 2017, with all costs for 

occupational safety and health regulation in the State being met from WorkCover WA’s 

General Account, funded by levies on insurers and self-insured employers. The concept paper 

noted that, instead of instituting a WorkSafe levy on workers’ compensation premiums paid 

by employers: 

WorkCover WA recommends use of existing funding mechanisms in the Workers’ 

Compensation and Injury Management Act 1981 in which the cost of workers’ 

compensation and occupational safety and health regulation would be collected 

through contributions made by insurers and self-insurers and incorporated into 

recommended workers’ compensation premium rates (based in part on employers’ 

safety performance).588  
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 The preliminary modelling for this option indicated that insurance premiums would rise by 

between 1.6 per cent and 1.8 per cent if the cost of funding WorkSafe were to be added.589  

 The second option mooted in that concept paper was a direct levy by WorkSafe. That option 

identified quite a few risks, including that: 

 industry funding of WorkSafe would be viewed by industry as an additional impost for 

no benefit because the service is currently provided 

 the introduction of industry funding presented risks in terms of client expectations. 

Clients may expect better service for their payments. This could cause issues in a climate 

of reduced inspector numbers 

 some clients may feel that the funding of WorkSafe by industry funding reduces 

WorkSafe’s independence as a regulator.590 

2017: Alternative Funding Models for WorkSafe  

 The third paper presented to the Committee, titled Alternative Funding Models for WorkSafe, 

was dated 16 July 2017.591 Having explored the funding models of other WA and interstate 

regulators, the paper explored the risks and benefits of each of the potential funding models. 

The benefits were perceived to be a reduction on reliance on the Consolidated Account, an 

opportunity for natural growth with the economy and an enhanced linkage to workers’ 

compensation outcomes. The risks might be economic impact, perception of inequity and 

administrative complexity and cost.592 

 The paper put forward a ‘notional model’, through which full funding of WorkSafe would 

come from the proposed levy, which would be administered through the workers’ 

compensation system and which would be calculated on a ‘per worker’ basis.593 

 The concluding summary of the paper was less than enthusiastic with the proposed ‘notional 

model’, however. It stated: 

The purpose of this paper was to illustrate alternative funding models for 

WorkSafe, based on the funding models used by other regulators in WA, and by 

reference to models used in other jurisdictions. The notional model proposed for 

discussion included the following features:  

 full funding of WorkSafe by the levy, equivalent to WorkSafe’s present 

expenditure minus revenue; 

 levy to be collected through the workers’ compensation system 

 to be calculated on a per worker basis. 

Other variations on this model have also been discussed. 

The primary benefit of implementing an alternative funding model for WorkSafe is 

a reduction in WorkSafe’s budgetary contribution from the Consolidated Account. 

While it is arguable that a clearer linkage between workers’ compensation 

payments and safety outcomes could result in a reduction in workplace illness and 
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injury, there is no conclusive evidence to support this correlation. However, as the 

Literature Review notes, there is a direct correlation between appropriately 

targeted enforcement and education activity and improved compliance which 

means the opportunities for growth (Section 4.1.2) may result in improved safety 

outcomes. 

Whether the WorkSafe levy could be utilised to permit natural growth in 

WorkSafe’s budget in line with the economy remains a matter for Government. 

The primary risks of this funding model are that it could be perceived as 

imposition of a new tax on business. Depending on the model to be used, there 

are also significant implementation and administrative challenges and costs to 

industry and the public sector that may lead to a perception of inequity in the 

proper application of WorkSafe’s resources.594 

 None of the alternative funding model proposals outlined have been progressed or adopted 

by the Government. 

Conclusion 

 The Committee welcomes the additional funding awarded to WorkSafe in 2019. However, it 

also takes the view that the monies provided are not enough. The ratio of inspectors per 10 

000 workers illustrated in Table 15 remains at the lower end nationally, particularly when the 

tyranny of distance in Western Australia is put into the equation.  

FINDING 60 

Funding of WorkSafe is too reliant on budget constraints and the balancing of other priorities at 

any given time. Greater certainty and stability is required if the regulator is to be expected to 

properly carry out its functions under the Occupational Safety and Health Act 1984. 

 

RECOMMENDATION 61 

The Committee recommends that the Minister for Industrial Relations inquires into alternative 

funding models for WorkSafe, and reports to the Legislative Council on the inquiry’s findings and 

recommendations by no later than 30 June 2023. The inquiry should evaluate previous 

submissions and papers, and should commission research from an expert independent body on 

each of the alternative funding models. 
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CHAPTER 10  

The adequacy of WorkSafe’s training, oversight and 

accountability processes 

 The only training for which WorkSafe has direct responsibility is for the training of its own 

inspectors after they have been formally appointed by the Commissioner under section 42 of 

the Act. 

Training of inspectors 

 WorkSafe provided evidence to the Committee that Inspector training is initially comprised of 

six weeks of induction training, consisting of four days a week in a classroom and one day a 

week being mentored by an experienced inspector in the field. After successfully completing 

this phase, the new member of staff is issued a Certificate of Appointment pursuant to section 

42 of the Act, on condition that the inspector can only exercise his or her authority under the 

direct supervision of an experienced inspector.595  

 An overview of the training currently given to inspectors during the induction stage was 

supplied by WorkSafe: 
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Figure 13. WorkSafe Inspection Induction – overview of induction sessions 2019 
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[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 33 asked at hearing 

held 16 September 2019, dated 14 October 2019, Attachment 33, pp 1-2.] 

 The sessions in black are run internally, whilst those in red are delivered by external providers. 

 During weeks seven to 24, inspectors receive coaching from an experienced WorkSafe 

inspector. When the new inspector has demonstrated competency in all major focus areas, the 

team manager conducts a final assessment in the field before a recommendation is made to 

lift the condition that was placed on the Certificate of Appointment to work under direct 

supervision.596  

 During the period between weeks 25 and 49, new inspectors will work independently in the 

field, under the supervision of the team manager. As required, new inspectors will receive 

guidance and further coaching from experienced inspectors in the meantime.597 
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 The last part of the Induction Program is the completion of the Certificate IV in Government 

(Investigations) in weeks 50-52. This training course is delivered by an external training 

provider over a period of three weeks. On completion of the Certificate IV, in-house training is 

provided in relation to statements and interviews and investigation management.598  

 The Shelby Report recommended that mentors and coaches within WorkSafe be provided 

with adequate training and skills to ensure successful mentoring and teaching outcomes. The 

report noted: 

training quality and access to it was inconsistent throughout WorkSafe. Within the 

business there is a significant reliance on coaching and mentoring and likewise the 

calibre and capability differs greatly.599  

 The Committee asked WorkSafe whether the recommendations of the Shelby Report in 

relation to ongoing inspector training had been implemented. WorkSafe confirmed that they 

had, and implementation was largely ongoing.600 The full recommendations of the 

Shelby Report, and WorkSafe’s response to them, may be found at Appendix 2 to this report. 

Many of the inspectors who appeared before the Committee in private session expressed 

satisfaction with the initial training and mentorship they had received. There was some call for 

additional training for members of the new investigations teams. 

 A list of further skills development training that is available to inspectors on request was 

supplied: 
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Figure 14. WorkSafe Inspector Skills Development Sessions/Training 2019 
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[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 33 asked at hearing 

held 16 September 2019, dated 14 October 2019, Attachment 33, pp 3-4.] 

 Again, sessions in black are run internally, whilst those in red are delivered by external 

providers. 

 The Committee was supplied with the following table, illustrating the number of training 

sessions offered through WorkSafe’s Skills Development Program, and the number of 

attendees at these courses: 

Table 17. Training sessions Skills Development Program: 2011 to 2019 (Jan to Sept) 

Year 
Number of training sessions 

offered/delivered 
Total number of attendees 

2019 (Jan to 

Sept) 
31 172 

2018  28 144 

2017 52 232 

2016 44 206 

2015 50 197 

2014 52 371 

2013 47 411 
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2012 55 383 

2011 39 166 

Total 398 2282 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 16] 

 DMIRS also provides a plethora of training courses which are available to inspectors, which 

are discussed during individuals’ performance development meetings, including: 

Figure 15. DMIRS relevant training currently offered 2019 
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[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 33 asked at hearing held 

16 September 2019, dated 14 October 2019, Attachment 33, pp 5-6.] 

Training for inspectors in Investigations Directorate 

 The Committee is concerned that the inspectors in the new investigations inspectorate (see 

Chapter 11) are expected to be specialists in the area of investigations and preparation of 

legal briefs for a prosecution, but may not have received adequate specialist training.  

 The Shelby Report found there should be a separation of duties for inspectors, and that 

investigative inspectors need to have different qualities to inspectors who conduct 

inspections. The report observed that the end result of poorly trained investigative inspectors 

and inspectors who are not suited to investigations is ‘inspection reports which can take many 

months to prepare are of such poor quality that they are unusable as the basis for a potential 

prosecution’.601 The authors went on to say that:  
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The activities of inspection and investigation (leading to prosecution) clearly involve 

two different skill sets, and should be recognised as such. The experience of 

WorkSafe’s eastern states counterparts reflects this as each has separated 

inspection from investigation.602 

 One of the recommendations of the Capacity Review was that investigative inspectors be 

given training in conducting investigations.603 It found WorkSafe’s investigative guidance 

material was simply stored in a computer file called ‘Inspector Resources’ and this ‘has been 

added in a piecemeal fashion over time and it is yet to develop into a comprehensive 

repository of all relevant information’.604 Based on an assessment of the Inspector Resources 

file, the Capacity Review’s author recommended that WorkSafe perform a gap analysis of that 

file and ensure there is adequate material and documented processes relating to investigation 

techniques.605 The author also recommended that WorkSafe develop and deliver a 

comprehensive skill and training program for investigating inspectors.606 

 The Committee sought further information from WorkSafe about the specialist training that 

the inspectors within the Investigations Directorate receive. WorkSafe advised that additional 

training had been provided by Legal Services, and also provided the following information: 

 DMIRS adopt the 70:20:10 learning and development framework where 70 per cent of 

learning is acquired through on the job experience, 20 per cent through interactions with 

others, including peer learning, coaching and mentoring and 10 per cent from formal 

education or training 

 knowledge is gained and experience is imparted through on the job experience during 

activities such as joint investigations, coaching and mentoring, development 

opportunities, observing court attendance of WorkSafe lawyers and observing inspectors 

giving evidence  

 formal training is offered to investigative inspectors yearly. WorkSafe provided a list of 

courses that are available to investigative inspectors. These courses include Certificate IV 

in Government (Investigations), Diploma of Government (Workplace Inspection), courses 

in evidence taking and management, avoiding making mistakes during investigations, 

seizing information from electronic sources, fatality investigation training, the role of the 

expert, advanced inspector training and forensic photography training 

 the Diploma of Government (Investigations) and the Investigative interview training have 

recently been offered to inspectors in the Investigations Inspectorate.607  

 The Committee raised the issue of specialist training for inspectors when the Commissioner 

gave evidence to the inquiry. He said that options were being explored through Safe Work 

Australia to look at training being offered in other Australian jurisdictions, together with 

bringing in some expert training around interview techniques and evidence gathering.608 

 Since then, the Minister for Industrial Relations has described some of the additional 

measures being taken for the purposes of strengthening the investigations team. During the 
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second reading debate on the Work Health and Safety Bill 2019, in the Legislative Assembly, 

he said: 

WorkSafe has taken on board a consultant, as I have explained, to do training on 

forensic questioning. The consultant has already been working with the Western 

Australia Police Force. WorkSafe discussed with the police service whether it could 

get training from the police service, but that is not possible, so it has done the next 

best thing, which is to use the same resources. WorkSafe is working with similar 

authorities in other states to get training materials and other assistance, and is 

exchanging officers with other jurisdictions.609 

 The specialist training of inspectors is an ongoing concern to the Committee, not only in 

conducting forensic investigations but in the preparation of briefs for potential prosecutions. 

Mr Egan, State Solicitor, told the Committee that the return of such briefs to inspectors by 

reason of inadequacy was a factor in any delay in launching prosecutions. Such delays might 

be because, upon receipt of a brief: 

it would depend upon the quality of the briefed material, so to the extent that we 

considered that the briefed material was insufficient, there would be a level of 

engagement with the investigators to determine what evidence should be 

obtained.610 

 As will be seen in Chapter 14, there are proposals before the Parliament of Western Australia 

for the creation of new industrial manslaughter offences. The Committee takes the view that 

the investigation of those fatal incidents that might result in industrial manslaughter 

proceedings, and the briefing of the Legal Services team or the State Solicitors Office to bring 

the resultant prosecutions, will require an even greater level of expertise on the part of 

inspectors in the Investigations Directorate. 

 The Committee has already recommended additional funding for training and skills 

development in all aspects of the inspections and investigations functions (Recommendations 

12 and 13). 

RECOMMENDATION 62 

The Committee recommends that, should the Parliament of Western Australia enact legislation 

adopting the Model Work Health and Safety Act or an industrial manslaughter offence, the State 

Government should provide additional funding to WorkSafe (the Department of Mines, Industry 

Regulation and Safety) for the purposes of further specialist and forensic training for inspectors, to 

develop the particular knowledge and skills needed to gather evidence and prepare investigation 

reports and legal briefs in furtherance of successful prosecutions under the new offence 

provisions. 

Inspectors - retention and career progression  

 In 2012, the Shelby Report identified staff retention as a significant issue.611 The report noted: 
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While the ability of other industries to offer higher wages is a factor, the belief is 

that there are a number of people leaving due to frustration with the current culture 

and management.612 

 WorkSafe provided the following table: 

Table 18. Number of inspectors that have completed the induction training and number of 

inspectors that have left: 2012-13 to 2018-19 

Year Number of inspectors that 

completed induction training 
Number of inspectors that left 

WorkSafe 

2012-13 7 5 

2013-14 11 9 

2014-15 3 6 

2015-16 2 4 

2016-17 4 6 

2017-18 6 5 

2018-19 8 4 

Total 41 39 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 16.] 

 Mr McCulloch said: 

the reason we do one or two recruitment processes each year is because we put 

them through—it is in the papers here—a rigorous training, learning program. That 

is why it takes time. In the interim people leave and then you have to go again.613 

 On the matter of career progression, the Shelby Report looked at WorkSafe’s model and 

commented that ‘the criteria progression model has merit in terms of its aims and outcomes; 

however, the implementation and requirements were often reported as having inherent flaws 

and inconsistencies. Examples of this include the process being reported as difficult to access 

and use by some, and inconsistently supported by different directorates.’614  

 When questioned about inspector career progression, Ms North replied: 

There is career progression available between a level 4 to 5 to 6 inspector and also 

a specified callings level 1 to 2 to 3 inspector. I think the first one there is some time 

component to, and after that they are basically task related.615 

 WorkSafe submitted that it has a system in place whereby an inspector can progress to the 

next level by the production of a Portfolio of Evidence, demonstrating tasks linked to the 

                                                      
612  ibid. 

613  Lex McCulloch, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 4 September 2017, p 43. 

614  Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012, p 56. 

615  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 52. 



234 Chapter 10    The adequacy of WorkSafe’s training, oversight and accountability processes 

Diploma of Government (Workplace Inspection) or outcomes as a result of the work being 

undertaken by inspectors.616 The submission went on: 

The system was originally implemented in 2002 and was reviewed and expanded 

over the years with support from union delegates. The most recent review was 

conducted in March 2017 as a result of changes to evidence requirements in the 

Diploma of Government (Workplace Inspection).617 

10.29 The Committee was told that recommendations 52 to 55 of the Shelby Report had all been 

implemented and that implementation was ongoing.618 Again, those recommendations and 

responses may be found at Appendix 2. 

Oversight and accountability processes 

 WorkSafe advised the Committee of a number of accountability mechanisms that it has 

adopted, being the Quality Assurance Program, the WorkSafe Integrity Committee, and 

continuous training in accountable and ethical decision-making. 

Quality Assurance Program 

 The inspection Quality Assurance Program was introduced in 2015, to solicit feedback from 

employers or their representatives who have recently received a visit from a WorkSafe 

inspector. The Committee was told that the intention of the program was (in WorkSafe’s own 

words) to: 

 collect evidence that inspections are conducted in accordance with the Code of Conduct 

 continue to build a culture of accountability and integrity at WorkSafe 

 seek and collate feedback from external stakeholders about their experience in dealing 

with inspectors and whether their experience is consistent with the WorkSafe Code of 

Behaviour 

 verify that official records of investigations, improvement notices and inspection durations 

are accurate 

 give WorkSafe the mechanism to identify discrepancies between inspector records and 

the customer experience 

 collect stakeholder feedback as to how we can improve our performance.619 

 The Committee was told how this works. The employer or relevant representative is contacted 

by a manager from outside the operational divisions, and is asked about the quality of the 

service and the experience of the employer/representative. The results are recorded, and 

forwarded to the Operations Director quarterly.620  

 After a three-month pilot of the program was run in 2015, it became fully operational in 2016. 

Random sequencing software is used to select an inspector, and the survey is conducted in 

respect of each inspection carried out by that inspector over the six weeks prior to the survey. 
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In 2016, 37 inspectors were selected, covering 484 inspections. 340 stakeholders were 

successfully contacted.621 

 WorkSafe told the Committee that the results of this program were encouraging. In 2016, of 

the 340 workplaces contacted, 332 positive responses were received to the question ‘Did you 

find the inspection helpful?’. Only eight negative responses were given.622 

 Unfortunately, the Quality Assurance Program was discontinued in 2016 through lack of 

funding, and the Commissioner confirmed in September 2019 that it had not been 

resurrected.623 

 The Committee expresses concern that the processes around the Quality Assurance Program 

were inadequate, and that assessments of performance undertaken should have been more 

thorough. However, an improved version should be instituted. 

FINDING 61 

Quality assessment programs, if properly tailored and implemented, are an important tool in 

assessing the level of competency and the consistency of work by inspectors, and assist in 

identifying areas for future training programs 

 

RECOMMENDATION 63 

The Committee recommends that the WorkSafe Western Australia Commissioner investigates the 

merits of instituting an improved quality assessment program that reports on meaningful 

outcomes, and allows the WorkSafe Western Australia Commissioner to ascertain on an 

independent basis whether WorkSafe’s inspectors are working at the required level of competency, 

and whether they are working consistently. 

WorkSafe Integrity Committee 

 In 2012, the WorkSafe Misconduct Prevention Committee was established, later renamed the 

Integrity Committee. The purpose of this Committee was, it was said: 

to develop, guide, manage and review the WorkSafe Misconduct Prevention 

Strategy.624 

 Following staff surveys between 2012 and 2014, WorkSafe told the Committee that it had put 

in place a number of initiatives, including: 

 a transparent and equitable process for filling short-term acting positions 

 a Code of Behaviour, distributed to all staff 

 an internal misconduct reporting process 

 a High Risk Work Licence (HRWL) Assessor Information Sheet 

 enhancement of the Objective (records management) document security system 
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 frequently asked questions and answers re: misconduct prevention placed on Department 

of Commerce Intranet.625 

 Under cover of an email to all staff dated 17 March 2017, the Commissioner sent a copy of the 

above mentioned FAQ document on misconduct, a reporting form (with instructions) for staff 

to complete in order to report suspected misconduct, a WorkSafe misconduct flowchart and a 

copy of the Department of Commerce’s Code of Conduct. 

Accountable and ethical decision-making training 

 The Committee was told about the Accountable and Ethical Decision-Making (AEDM) training 

course. This is a part of an inspector’s induction program, and is compulsory for all WorkSafe 

staff, who must also undertake refresher courses every five years. The purpose of this training 

was said to be to raise awareness of issues relating to accountable and ethical decision-

making in the public sector, and to provide information about accountability requirements.626 

 WorkSafe’s submission to the inquiry informed the Committee that the training consisted of 

seven modules, corresponding to the Department’s Code of Conduct. They are: 

 personal behaviour 

 communication and official information 

 fraudulent and corrupt behaviour 

 use of public resources 

 record keeping and use of information 

 conflicts of interest 

 reporting misconduct. 

FINDING 62 

Inspectors are required to form opinions in the performance of their functions, and public trust in 

the regulator requires inspectors form opinions objectively and free of influence of other parties. 

 

FINDING 63 

The Accountable and Ethical Decision-Making training course is a valuable tool to reinforce 

accountability requirements in the day-to-day performance of an officer’s duties. 

 

RECOMMENDATION 64 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) be funded and resourced to continue the Accountable and Ethical Decision-Making 

training course, and the five-yearly refresher course, and that they remain compulsory for 

inspectors. 
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CHAPTER 11  

The adequacy of administrative processes 

 This chapter will look into WorkSafe’s administrative processes, including the way it handles 

complaints (both those matters concerning safety and health concerns that are reported to it, 

referred to throughout this report as requests to attend, or RTAs, and those about its service 

delivery generally), the way it handles inspections and investigations and its prosecution 

processes. This chapter also explores WorkSafe’s statutory duties regarding certain licences, 

registrations and notices.  

Management of complaints about safety and health matters 

 In the context of the operations of WorkSafe, it is necessary to separate complaints about 

safety and health matters and complaints about WorkSafe’s performance of its duties, 

referred to as ‘customer feedback complaints’. Complaints regarding safety and health 

matters are referred to by WorkSafe as requests to attend (or RTAs) under the WISE computer 

system, and are often the starting point for further inspector action. 

Requests to attend 

 WorkSafe receives a range of telephone calls or online inquiries about workplace health and 

safety matters, including general queries about OSH, queries about unfair, unreasonable or 

inappropriate behaviour at work, queries about certain licences and registrations and notices, 

reporting compliance with improvement notices, reporting a hazard or incident at a workplace 

and reporting a death or serious injury, amongst other related matters. 

 WorkSafe usually receives RTAs from workers, union representatives or a member of the 

public. Indeed, anyone who believes that a workplace is breaching OSH provisions under the 

Act or Regulations may make a request for a WorkSafe inspector to attend the workplace for 

the purposes of inspecting the alleged breach and possibly taking enforcement action. This 

section discusses the various points of contact through which such a complaint may proceed. 

 Complaints may be made to WorkSafe via: 

 an online form accessible through the WorkSafe website 

 a telephone call 

 an email address 

 a postal address.627  

 One witness to the inquiry raised the issue of the confidentiality of complaints made to 

WorkSafe. Ms Ballantine said: 

Part of my recommendation is that there is an anonymous reporting portal actually 

implemented. … The current implementation is not anonymous. You can call up, but 

that number could be tracked or this or that. I think there has to be an 

understanding that if you have a concern in a workplace about a safety concern or 

an incident, you cannot escape the mantra of “don’t bite the hand that feeds you”. 

So when you have a reporting mechanism, which currently is in place, that requires 

you to report your safety concern or an incident to your site supervisor or boss, who 

                                                      
627  Department of Mines, Industry Regulation and Safety, 18 July 2018, WorkSafe WA. See: 

https://www.commerce.wa.gov.au/WorkSafe/how-make-complaint-about-workplace-hazard-or-incident. Viewed 

25 April 2019. 

https://www.commerce.wa.gov.au/WorkSafe/how-make-complaint-about-workplace-hazard-or-incident.%20Viewed%2025 April%202019
https://www.commerce.wa.gov.au/WorkSafe/how-make-complaint-about-workplace-hazard-or-incident.%20Viewed%2025 April%202019
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could be the very person who employed you, there is no anonymity to protect a 

worker against any retribution that might be caused as being labelled a 

whistleblower. I think there needs to be an anonymous reporting portal put in place 

to offer that protection to vulnerable workers or people who do not want to be 

responsible for shutting down a site that is going to cost millions of dollars; be 

ridiculed because they are part of a really macho tribe mentality, which we know is 

the culture of construction worksites; or be responsible for their boss not meeting 

their KPIs around safety performance. These are all the things that actually stop 

people from reporting, and there is no mechanism, and no safe mechanism, in my 

opinion, where a worker can safely report a safety concern.628 

 Ms Ballantine’s concerns were put to the Commissioner. He told the Committee: 

If we are talking about calls that come in through the call centre, there are drop-

down menu items that allow for anonymity to be declared in that notification. There 

is also an opportunity for free text to be included in there if the caller emphasises 

the point about anonymity et cetera. As far as the receipt of the call is concerned, 

that is respected in that way.629 

 Asked whether a caller ID appeared at the Customer Help Centre which could later be traced, 

the Commissioner went on: 

I understand that there would be a concern, but my queries about this indicate to 

me that this is not an issue and anonymity is respected and protected.630 

 The Commissioner informed the Committee that WorkSafe inspectors are not able to disclose 

the reasons for an investigation, because inspectors follow the requirements under article 

15(c) of ILO Convention 81 [that is C081 - Labour Inspection Convention, 1947 (No. 81)].  

Article 15(c) reads: 

Subject to such exceptions as may be made by national laws or regulations, labour 

inspectors— 

(l) shall treat as absolutely confidential the source of any complaint 

bringing to their notice a defect or breach of legal provisions and shall 

give no intimation to the employer or his representative that a visit of 

inspection was made in consequence of the receipt of such a complaint. 

 This is set out in paragraph 5.1 Responding to Requests to Attend of the WISE Handbook.631 

 Upon being asked whether an anonymous tip-off would be dealt with by WorkSafe any 

differently to those where a name and contact details are supplied, the Commissioner said: 

I do not believe that they are treated any differently. It would be subject to the 

detail that is provided with the complaint, so the level of detail that is provided by 

the complaint. If it is sparse, then I expect it would be treated the same way whether 

or not the name is on there.632 

 The WorkSafe website states: 

                                                      
628  Regan Ballantine, transcript of evidence, 5 March 2019, pp 7-8. 

629  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 70. 

630  ibid., p 71. 

631  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 48 asked at hearing held 

16 September 2019, dated 14 October 2019, p 32, Attachment 22. 

632  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 71. 
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Anyone is able to complain to WorkSafe about workplace safety; however, 

information that is received from a first-hand source employed at the workplace 

would be treated with greater priority than second or third hand sources. 

When lodging a report on behalf of someone else it is imperative that you have 

their permission to do so and you should encourage them to contact WorkSafe 

themselves. 

By leaving your contact details you allow an investigating inspector to contact you 

to clarify areas of your complaint. These contact details are kept confidential and 

will not be revealed to anyone outside of WorkSafe without the complainant’s 

consent. 

You can ask WorkSafe to keep your contact details confidential. However, in certain 

circumstances, WorkSafe will not be able to conduct an investigation unless they 

are able to contact you to obtain further information. In addition, when 

investigating certain matters, such as claims of inappropriate behaviour in the 

workplace, WorkSafe is unable to guarantee your anonymity. Therefore, an 

Inspector will not conduct an investigation without your consent.633 

 WorkSafe confirmed this position at its hearing with the Committee on 4 September 2017.634 

 The Committee has heard evidence that many workers and the general public are unaware 

that WorkSafe protects the identity of complainants. Further, it heard that many workers are 

reluctant to notify WorkSafe of workplace hazards for fear of losing their jobs. The Committee 

is of the view that WorkSafe needs to do more to raise public awareness that complaints to 

WorkSafe are dealt with confidentially and the identity of the complainant will not be revealed 

to others without the complainant’s consent. 

FINDING 64 

Anyone can make a complaint to WorkSafe. 

 

FINDING 65 

Complaints received from a first-hand source employed at the relevant workplace are treated by 

WorkSafe with greater priority than second or third-hand sources or anonymous sources. 

 

FINDING 66 

WorkSafe treats complaints from identified sources with greater priority than complaints from 

anonymous sources, especially if the information is scant. 

 

RECOMMENDATION 65 

The Committee recommends that the State Government funds WorkSafe (the Department of 

Mines, Industry Regulation and Safety) to develop and deliver a public awareness campaign to 

inform the public that workplace safety and health hazards should be reported to WorkSafe, and 

that the identity of complainants is treated confidentially by WorkSafe.  

                                                      
633  Department of Mines, Industry Regulation and Safety. See: https://www.commerce.wa.gov.au/worksafe/notify-us. 

Viewed 16 July 2020. 

634  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 16. 

https://www.commerce.wa.gov.au/worksafe/notify-us
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 An RTA is generally recorded in WISE by the Customer Help Centre, and these are specified by 

type: 

 Reported dangerous situations or breaches 

 Reported injuries, diseases or fatalities 

 Requests for the review of a provisional improvement notice 

 Requests for issue resolution under section 25 of the OSH Act 

 Demolition notifications 

 Tilt up construction notifications 

 Verification requests generated by WISE at random as a result of outstanding notices.635 

 The total number of RTAs received, and the number of those completed, are illustrated in the 

following graph: 

Figure 16. Number of received and completed RTAs 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 17] 

 An RTA can only receive the status ‘completed’ when it has a completed investigation 

attached to it. Most RTAs that do not have the status completed have the status ‘not to be 

investigated’. Reasons for not investigating RTAs are also recorded in WISE and include: 

 advised to use consultative mechanisms 

 causal factor already being addressed 

 enforcement action in place for causal factor 

 outside departmental jurisdiction 

 referred to other agency 

 outside statute of limitation 

 remote locality 

                                                      
635  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 21. 
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 minor complaint, not justified 

 lower priority than other notifications received.636 

 Mr Kavanagh told the Committee: 

Paragraph 5.3 of the WISE Handbook includes the Criteria for Investigation. This 

section provides guidance to Team Managers in deciding whether or not to 

investigate reactive work. This section should be read in conjunction with the 

justification the Team Manager records in WISE. Decisions whether or not to 

allocate reactive work and mark it as not to be investigated are also dependent on 

the workload and the number of available inspectors.637 

 As discussed at Chapter 3 of this report, WorkSafe does not consider that it investigates a 

matter on behalf of a complainant. While the RTA may be a trigger for an investigation, 

WorkSafe takes the position that it investigates these reports as a regulator responsible for 

ensuring compliance with the Act. WorkSafe gave evidence to the Committee that this is 

explained to complainants when they call, and that complainants should not expect to receive 

any response or feedback from WorkSafe after their initial contact.638  

Customer Help Centre 

 All calls and online enquiries to WorkSafe are received by staff at the Customer Help Centre, 

including all incoming complaints or RTAs.639  

 Complainants notifying WorkSafe of a workplace safety or health hazard or an incident 

resulting in serious injury or death are given a reference number.640  

 If the telephone or online inquiry is seeking general information, this may be addressed by the 

help centre staff.641 A database of responses to frequently asked questions was developed by 

the Operations Directorate for the help centre staff to guide them in answering questions, and 

an inspector is also available for the help centre staff to contact if the inquiry is complex or 

technical.642 

  

                                                      
636  ibid. 

637  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 36 asked at hearing held 

16 September 2019, dated 14 October 2019, p 21. 

638  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 8. 

639  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 28. 

640   WorkSafe WA, Department of Mines, Industry Regulation and Safety, 28 June 2017. See: 

https://www.commerce.wa.gov.au/WorkSafe/how-make-complaint-about-workplace-hazard-or-incident. Viewed 

13 December 2017. 

641  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 28. 

642  ibid. 

https://www.commerce.wa.gov.au/worksafe/how-make-complaint-about-workplace-hazard-or-incident
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 WorkSafe submitted that: 

As a result of continuous improvements in service delivery, more questions can be 

dealt with by the Customer Help Centre, which has most likely contributed to the 

reduction in the number of RTAs referred to the operational directorate in recent 

years.643  

 The Customer Help Centre also processes injury notifications to WorkSafe. Since November 

2016, employers are able to notify WorkSafe of injuries and diseases through the WorkSafe 

website. This change has been welcomed by employers, WorkSafe told the Committee, with 

about 80 per cent of the injury notifications currently reported online.644  

 Currently, the staff in the Customer Help Centre have limited authority to respond to a query 

about whether an inspection has taken place or whether improvement notices were issued. 

WorkSafe has told the Committee that team managers are in a better position to answer 

queries than the people in the Customer Help Centre. When asked whether a decision not to 

investigate that had been recorded on WISE, and therefore accessible to the telephone 

operator, would still be referred to a team manager, Ms North said: 

I would have thought so, just because the rationale behind that—the team manager 

is in a better place to know that than the call centre. The call centre will see the 

status, which will say, “Not to be investigated” and there will be a drop-down box of 

reasons—so they are not very detailed reasons—about why that is. Because that is 

not a lot of information, I would have thought that in most cases they would get in 

touch with the team manager about that. What they can see is that it is not to be 

investigated. It is possible that they might pass that on, but they cannot put a lot of 

context behind it, so I think it would normally go to the team.645 

 Therefore, when a complainant contacts WorkSafe for information about the outcome of a 

particular RTA, the Customer Help Centre staff will leave a message for the relevant team 

manager to call the complainant back. WorkSafe explained that this enabled under-resources 

inspectors to focus on performing inspections rather than providing feedback, and that the 

latter task was better handled by team managers.646  

 The Committee heard seemingly conflicting evidence on the procedure for providing 

feedback to complainants who call WorkSafe requesting this information. The Committee 

heard evidence from WorkSafe, including the Director of Industrial and Regional, that 

Customer Help Centre staff refer requests for information in relation to a compliant or RTA to 

the relevant team manager. However, the Committee was also told that, in some instances, 

those staff refer requests for information in relation to a complaint or RTA directly to the 

inspector who attended the workplace and conducted the inspection. The Committee 

received further seemingly conflicting information indicating that, in some instances, 

Customer Help Centre provide the limited information authorised for release to the 

complainant directly, although most witnesses told the Committee that this would exceed the 

role of Customer Help Centre staff. The Committee notes evidence received indicates a lack of 

consistency in this administrative procedure, both between different teams and within teams.  

 The Committee put that question to the Commissioner. He said: 

                                                      
643  ibid. 

644  ibid., p 29. 

645  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 6. 

646  Alicia Gilmour, Customer Help Centre Manager, WorkSafe Division, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 3. 
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The answer is that those three options are available currently. It can be followed up 

by the call centre, it can be forwarded to the inspector or forwarded to the team 

managers. All of those options are still available. For a number of reasons, I think 

that that is appropriate. It cannot always go to an inspector, so there has to be 

flexibility there. Certain matters should go to the team managers, so I think it is 

appropriate to have flexibility there. I am comfortable with those. 

… 

I think the key objective is to provide an appropriate response to the call. How we 

get there, I would not be as concerned as whether we actually responded to the call 

correctly. If there were some issues around that, then that would be a concern for 

me. I am okay with having flexible options for dealing with that call provided it 

achieves the outcome, which is responding to the call.647 

 Whilst noting the evidence of the Commissioner that a flexible approach is needed, this is not 

the evidence of WorkSafe’s senior management to the Committee, and there does not appear 

to be any guidelines on the application of this flexible approach, in particular as to in what 

circumstances it is appropriate for this information to be provided by Customer Help Centre 

staff. 

 Where a complainant, when making a complaint, requests that WorkSafe informs that 

complainant of the outcome, there is no obligation for an inspector to call the complainant 

back. Ms North told the Committee: 

when people make a complaint, we make it clear that they will only be contacted by 

the inspector if the inspector needs more information. It is also made clear that we 

would not necessarily get back to them with the outcome. 648 

 However, Mr Kirwin later told the Committee that: 

Team managers are instructed to ensure complainants are always contacted if there 

is a request for feedback following a complaint received by the Call Centre. 

The instructions were verbally issued by the WorkSafe Commissioner at a meeting 

with the team managers on 1 July 2016.649 

 The Committee understands, based on the evidence before it, that a complainant would need 

to make a follow-up call requesting information about the outcome of their complaint in 

order to receive the limited information provided by WorkSafe. 

 All information collected and recorded by the Customer Help Centre is entered into the WISE 

database. General OSH inquiries or requests for information that Customer Help Centre staff 

cannot answer are sent to team managers for triage.650  

Criteria for investigation 

 WorkSafe has adopted a risk management approach to determine which complaints or RTAs 

are investigated, and what priority is assigned to the completion of an investigation, to 

                                                      
647  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 50. 

648  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 26. 

649  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 2 asked at hearing held 13 November 2017, dated 

29 November 2017, p 2. 

650  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 2. 
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manage its limited resources and to direct activities of inspectors in order to best improve 

safety in workplaces.   

 All complaints or RTAs are referred to the relevant team manager, who applies a ‘criteria for 

investigation’ to determine whether incidents or complaints about health and safety hazards 

should be investigated and the priority to be assigned to them.  

 WorkSafe maintains that it is neither possible nor necessary to investigate all non-compliance 

complaints or all incidents notified to it, and that investigative resources are devoted to the 

more serious circumstances. While the Committee does not share this view, it acknowledges 

that limited resources necessitate tough decisions being made. 

 The WorkSafe website states that:  

In selecting which complaints or reports of incidents to investigate and in deciding 

the level of resources to be used WorkSafe will generally take account of the 

following factors: 

 the severity and scale of potential or actual harm; 

 the seriousness of any potential breach of the law; 

 the duty holder’s compliance history, including such matters as prior 

convictions and notices issued; 

 the high risk and strategic enforcement priorities; 

 the practicality of achieving results; 

 the wider relevance of the event, including matters of significant 

community concern or emerging issues; 

 nature and quality of information provided; and 

 knowledge of the effectiveness of any consultative mechanism used at the 

workplace.651 

 The following table, included in paragraph 5.2 of the WISE Handbook, guides team managers 

with prioritising incoming work where a decision has been made to investigate. It also 

provides guidance to inspectors on response aims and completion aims.  

                                                      
651  WorkSafe WA, Department of Mines, Industry Regulation and Safety, 9 May 2014. See: 

https://www.commerce.wa.gov.au/worksafe/criteria-investigation. Viewed 16 July 2020. 

https://www.commerce.wa.gov.au/worksafe/criteria-investigation
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Table 19. Category, event type, response and completion aims for reactive work  

 

Category 

 

Type 1 

 

 

 

 

 

Type 2 

 

 

 

Type 3 

 

 

 

Type 4 

 

 

 

 

U 

 

Event Type 

Metropolitan Country 

Response 

Aim 

Completion 

Aim 

Response 

Aim 

Completion 

Aim 

Incidents that cause 

the death of, or life 

threatening injuries 

to, a worker or 

member of the 

public. Unresolved 

serious and 

imminent breaches 

Within 2 

Hours 

Within 12 

Months 

Within 24 

Hours 

Within 12 

Months 

Serious breaches or 

hazards involving risk 

of injury or serious 

injury or disease 

reports. 

Within 1 

Business 

Day 

Within 6 

Weeks 

Within 1 

Business 

Day 

Within 6 

Weeks 

General osh 

enquiries involving 

risk to health and 

safety or injury or 

disease reports. 

Within 5 

Business 

Days 

Within 4 

Weeks 

Within 10 

Business 

Days 

Within 8 

Weeks 

Other osh enquiries, 

i.e. of a minor nature 

and involving low 

risk to health and 

safety or minor injury 

or disease reports. 

Within 10 

Business 

Days 

Within 4 

Weeks 

Within 15 

Business 

Days 

Within 8 

Weeks 

Default at data take-

up. 
Uncoded Uncoded Uncoded Uncoded 

[Source: Lex McCulloch, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, 

Industry Regulation and Safety, answer to question on notice 1 asked at hearing held 13 November 2017, 

dated 29 November 2017, p 2.] 

 Mr Kavanagh explained to the Committee what the category ‘U’ refers to: 

The ‘U’ stands for ‘Unclassified’. When a Team Manager allocates a notified injury or 

request to attend to an inspector, an Event Type Classification must be selected [in 

the WISE system]. The Manager is not able to allocate the job unless a classification 

has been selected. If a notified injury or requests to attend is marked as ‘not to be 

investigated’, the classification will remain unclassified.652 

                                                      
652  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 36 asked at hearing held 

16 September 2019, dated 14 October 2019, p 21. 
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 The Directors of WorkSafe generally are not involved in triaging of complaints.653 However, 

Directors are immediately notified of all reported fatalities.654 

Information provided on the outcome of complaints 

 As mentioned, there is no obligation for an inspector to contact the complainant. Mr Kirwin 

confirmed that it is usually the team manager who responds to complainants’ requests for 

information.655 During the hearing that occurred on 13 November 2017, he told the 

Committee that if an inspector or the team manager calls a complainant, he or she can tell the 

complainant any of the following: 

 that an inspection has been completed 

 that improvement notices or prohibition notices have been issued 

 whether there is an ongoing investigation.656 

 Mr Kirwin expanded on that in answering a question taken on notice during that hearing. He 

said that complainants may be told: 

 whether the complaint has been investigated and if any enforcement action was taken 

 whether a WorkSafe inspector did or did not attend a site 

 the date of site visit/s 

 whether an investigation has been completed or is continuing 

 whether notices were issued and ought to be available through the safety and health 

representative or on display 

 whether a person has been charged with an offence (after accused has been served) 

 the stage reached by any charge as it moves through the court system 

 the outcome of a prosecution (or be referred to the detailed summary of a successful 

prosecution on the website).657 

 As discussed in Chapter 3, if an inspector or team leader cannot provide sufficient information 

to satisfy a complainant, then he or she will tell the complainant to lodge an FOI 

application.658 However, particularly where an investigation is still underway, the Committee 

has seen from Ms Ballantine’s experience (see paragraphs 3.114 et seq.) that such a request is 

unlikely to be fruitful (Ms Ballantine told the Committee she lodged her FOI request on her 

own initiative rather than on the advice of a WorkSafe inspector or team leader).659 

 WorkSafe does not always appear to keep track of all follow-up calls once they are referred to 

an inspector or team leader. WorkSafe has given evidence that staff could not check whether 

                                                      
653  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 2. 

654  Alicia Gilmour, Customer Help Centre Manager, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 3. 

655  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 3. 

656  ibid., p 6. 

657  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 2 asked at hearing held 13 November 2017, dated 

29 November 2017, p 2. 

658  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 17. 

659  Regan Ballantine, transcript of evidence, 5 March 2019, p 3. 
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an inspector or team manager had provided a response to a complainant on any particular 

matter, because there is no policy about entering details of conversations in WorkSafe’s 

database. The following exchange occurred during the hearing that took place on 2 October 

2017: 

The CHAIR: At the point that the complainant makes that follow-up phone call to 

ask, “What’s happened with my complaint?”, that interaction would be recorded in 

WISE?  

Ms NORTH: Usually, yes. In WISE we make a record of when people get in touch 

with us, so the call centre would have a record that they have called back and that it 

has been referred to a person within WorkSafe, usually the manager in that case. 

The CHAIR: Would that manager be required to enter into WISE the response that 

he provided to the complainant? 

Ms NORTH: That is an interesting one because normally what we do with calls that 

we make, it is normally where there is an investigation open and with this one there 

is not an investigation open, but we do have a field a manager can use to make that 

record. We have a field attached to a complaint that is called “an internal note”. So 

it is possible that they put an internal note on there that they have spoken to the 

complainant on this. Whether that is always the case, I am not sure.660 

FINDING 67 

WorkSafe does not have a clear and consistent procedure for providing information to 

complainants who ask to be informed of the outcome of their complaints. 

 

FINDING 68 

WorkSafe does not have a clear and consistent procedure requiring team managers and inspectors 

to record in the WorkSafe Information Systems Environment database all interactions with 

complainants. 

 

FINDING 69 

WorkSafe does not investigate all complaints or incidents. 

 

RECOMMENDATION 66 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

clear and consistent procedure for providing information to complainants who ask to be informed 

of the outcome of their complaints, and ensure all staff are informed about the procedure and 

about the information that may be released. 

 

                                                      
660  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 5. 
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RECOMMENDATION 67 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

clear and consistent procedure requiring team managers and inspectors to record in the WorkSafe 

Information Systems Environment database all interactions with complainants, including details of 

information provided to them in relation to the outcome of the complaint. 

Complaints about WorkSafe as an agency 

 Anyone who is dissatisfied with WorkSafe’s service delivery, for example its response to an 

RTA, may make a customer feedback complaint to WorkSafe through its internal complaints 

system.661 This may be done via a customer feedback form, by telephone or online. A section 

of the website entitled ‘Customer service complaints and feedback’ allows for online 

submission of such complaints.662  

 If the complainant is unhappy with the result of his or her customer feedback complaint, the 

next step is to contact the Ombudsman Western Australia. WorkSafe does not have a formal 

internal appeals process. When asked whether people who are dissatisfied with the way a 

complaint has been handled (for example, a decision not to investigate a referral of a safety 

and health matter), Ms North told the Committee: 

There are a few things they can do. They can come back to us and lodge another 

one [RTA] with some more information. People do take that avenue sometimes. If 

there is still a decision not to investigate it, they can also ask to lodge a complaint 

either internally within WorkSafe. There is a system we have when people are not 

happy with the service they receive. They can lodge a complaint there. At the end of 

the day, if they are not happy with the service of the department overall, they can 

lodge a complaint with the Ombudsman.663 

 WorkSafe, in its original submission to the inquiry, informed the Committee that: 

Where complaints against WorkSafe inspectors cannot be resolved by the relevant 

Director, the Manager Audit and Special Investigations will investigate the 

complaint. The findings and recommendations are reported back to the WorkSafe 

Commissioner.664 

 That second level of complaint handling is, however, informal and undocumented. 

A Customer Service Charter665, a copy of which was provided to the Committee, says nothing 

of this second-tier complaint handling process. WorkSafe’s website simply states: 

If you have questioned a decision or action of the department, but feel that your 

complaint has not been properly dealt with, you have the right to seek an 

                                                      
661  ibid., p 31. 

662  WorkSafe WA, Department of Mines, Industry Regulation and Safety, 21 February 2018. See: 

http://www.commerce.wa.gov.au/corporate/customer-service-complaints-and-feedback. Viewed 3 April 2019. 

663  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 31. 

664  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 47. 

665  ibid., Attachment 4.10. 

http://www.commerce.wa.gov.au/corporate/customer-service-complaints-and-feedback
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independent review by the Ombudsman. Further information can be found at the 

Ombudsman WA website.666 

 The Ombudsman Western Australia has issued guidance to public authorities on the effective 

handling of complaints against an organisation. It states that an effective complaints handling 

system confers three benefits upon an organisation: 

 It resolves issues raised by a person who is dissatisfied in a timely and cost-effective way 

 It provides information that can lead to improvements in service delivery 

 Where complaints are handled properly, a good system can improve the reputation of an 

organisation and strengthen public confidence in an organisation’s administrative 

processes667.  

 The guidance goes on to list 10 principles for an effective complaints handling system—these 

include the commitment of the organisation to the process, ease of making complaints and 

acknowledging complaints in a timely manner, for example. The tenth of these principles is 

‘Review - There are opportunities for internal and external review and/or appeal about the 

organisation’s response to the complaint, and the complainants are informed about these 

avenues.’668 

 WorkSafe’s review processes for complaints regarding the performance of WorkSafe staff fall 

well short of best public sector practice. 

 WorkSafe should establish a formal complaints handling process, whereby the complaint goes 

to the team manager or Director of the member of staff under complaint, with an appeals 

process where the complainant is unhappy with the outcome. A full description of that 

formalised complaints handling process, including the second-stage review process to the 

Commissioner, should then be publicised in the Customer Service Charter and on the relevant 

pages of the website. 

FINDING 70 

WorkSafe does not have a formalised complaints handling and review process in line with best 

public sector practice. 

 

RECOMMENDATION 68 

The Committee recommends that the WorkSafe Western Australia Commissioner, together with 

the Director General of the Department of Mines, Industry Regulation and Safety, establishes a 

formalised complaints handling and review process, and that it be publicised on the WorkSafe (the 

Department of Mines, Industry Regulation and Safety) website, in line with best public sector 

practice, so that unsatisfied complainants are not simply referred to the Ombudsman Western 

Australia. 

Inspections  

 Workplace inspections provide an opportunity for inspectors to monitor those workplaces and 

to communicate directly with employers, workers and HSRs on how best to improve 

                                                      
666  WorkSafe WA, Department of Mines, Industry Regulation and Safety, 21 February 2018. See: 

http://www.commerce.wa.gov.au/corporate/customer-service-complaints-and-feedback. Viewed 3 April 2019. 

667  Ombudsman Western Australia. See:  

http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Effective-handling-of-complaints-made-to-

your-organisation.pdf. Viewed 17 April 2019. 

668  ibid. 

http://www.commerce.wa.gov.au/corporate/customer-service-complaints-and-feedback
http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Effective-handling-of-complaints-made-to-your-organisation.pdf,
http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Effective-handling-of-complaints-made-to-your-organisation.pdf,
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occupational safety and health performance, as well as enforcing the Act and Regulations and 

assisting in resolving workplace issues. 

 As outlined in Chapter 3, the powers of WorkSafe inspectors are set out at section 43 of the 

Act. Inspectors have a legal right to enter, inspect and examine at any time, any workplace 

including aircraft, ships and vehicles, where employees work or are likely to be in the course 

of their work. However, as WorkSafe points out: 

The powers under section 43 can only be used for the purposes of the OSH Act.669 

 The importance of this became apparent in terms of WorkSafe’s sharing (or not) of 

information with other regulators and the Coroner (Chapter 3). 

 Inspectors perform reactive and proactive inspections, a reactive inspection taking place when 

a complaint (RTA) has been made. The reasons for a visit were described by WorkSafe as: 

 Proactive investigations, including: 

o industry compliance campaigns 

o proactive investigations 

 Reactive investigations, including: 

o investigation following an incident, accident or reported breach of the Act or 

regulations 

o investigation following a reported injury or disease 

o the review of a provisional improvement notice (as served by an HSR) 

o the resolution of issues 

o verification investigations 

o regulatory inspections.670 

 Where reactive inspections occur as a result of a RTA, the inspector will not reveal the source 

of the RTA, unless consent has been given by the complainant to reveal that a complaint has 

been made, and by whom.  

 Proactive inspections are predominantly those conducted as part of industry projects, which 

are included in the business plans of each directorate. All inspection activities carried out are 

recorded in WISE, including inspection notes, notes of meetings, notes of telephone 

conversations and correspondence.671  

Number of inspections   

 The Committee was presented with evidence that WorkSafe inspectors were performing fewer 

investigations, or visits to workplaces, in 2017-18 than they were in 2007-08 (WorkSafe 

defines an investigation for these statistical purposes as an examination of a safety and health 

matter that may consist of one or more attendances at a workplace and may require a 

combination of activities and actions).672  

                                                      
669  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 49. 

670  ibid., p 50. 

671  ibid., p 12. 

672  ibid., p 13. 
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Figure 17. Completed investigations proactive and reactive 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 17] 

 The last annual report of the Department of Commerce, before the Machinery of Government 

changes took effect, was published for the financial year 2016-17. It recorded that: 

During the year, WorkSafe focused its occupational safety and health compliance 

and proactive educational programs on nationally agreed priority industries and 

State priority areas. In implementing this priority approach, the division: completed 

more than 7,540 investigations; issued 278 prohibition notices and 11,352 

improvement notices; and signed 12 prosecution notices.673 

 The Annual Report of DMIRS for 2017/18 recorded that: 

The Safety Regulation Group inspectors appointed under the Occupational Safety 

and Health Act 1984 conducted 6,893 physical workplace visits including repeat 

visits.674 

 The statistics provided by WorkSafe regarding actual workplace visits in the same period as 

that covered by Figure 17 deliver a more alarming message—a decline from 12 173 in 2007-

08 to the 7 506 in for the year 2018-19.  

                                                      
673  Department of Commerce, Annual Report 2015-16, report prepared by Department of Commerce, 

19 September 2016, p 37. 

674  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018, p 73. 
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Figure 18. Breakdown of total number of workplace visits by inspectors: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 18.] 

 WorkSafe explained that there was an increase in inspections carried out between 2006 and 

2008 due to a recruitment exercise following additional funding for 20 inspectors. There 

followed the mining boom, however, and with it an inability to recruit new inspectors, as 

wages could not be matched.675  

 However, as was mentioned in Chapter 9, WorkSafe provided two overriding explanations for 

the reduction in visits and proactive inspections—prosecutions taking longer due to the 

complexity of evidence, which is resulting in resources being taken away from proactive 

inspections, and inspectors focusing on the quality of visits with the priority inspection report 

regime. This, it is said, is resulting in fewer proactive inspections, but greater quality ones. 

 Regarding the first, WorkSafe told the Committee that: 

In recent years, serious and fatal incident investigations have become more complex 

and time consuming. In addition to legal challenges, technology has evolved, which 

requires technical knowledge and the use of experts. The working environment has 

also changed with multiple duty holders at a workplace, including (self-employed) 

contractors, sub-contractors, labour hire workers, etc. Most recent prosecution 

briefs to legal services include evidence in relation to multiple duty holders. These 

factors have increased the complexity of investigations into fatal and serious 

incidents.676 

 On the matter of the quality of visits, WorkSafe’s submission stated: 

Other factors that influence the number of investigations carried out per year are 

the quality of investigations and the way investigations are recorded. With the 

implementation of the Quality Investigations Policy in 2013, clear expectations were 

                                                      
675  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 13 August 

2018, p 7. 

676  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 19. 
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set for reactive and proactive investigations, which changed the way inspectors 

were working across the inspectorate.677 

 The Committee was supplied with a copy of the Quality Investigation Policy, as revised on 

3 July 2017. The policy stresses that: 

WorkSafe inspectors are expected to conduct best practice investigations for each 

workplace visit. 

A ‘best practice investigation’ for reactive work is defined as one in which:  

 all the issues raised in relation to the complaint or injury or disease 

notification and their surrounding circumstances and the priority areas 

have been investigated; 

 the incident site is visited (where practicable) and relevant people have 

been interviewed; 

 the investigation is planned beforehand, with a WISE search to review 

previous WorkSafe interactions with the workplace or entities; 

 any necessary checklists or information products are prepared; 

 the inspector has the necessary equipment (including PPE) available; and 

 for fatalities and serious incidents, the investigation is conducted in 

accordance with WorkSafe’s Case Management System Instruction 

Manual.678  

 In terms of proactive inspections, however, the Quality Investigation Policy goes on: 

A best practice investigation for a proactive project is one in which project 

specific matters determined by the project plan, as well as all the relevant priority 

areas are investigated. In most cases, this is achieved by using the project specific 

checklist.679 

 WorkSafe argues that inspectors are conducting fewer proactive inspections because they are 

focussing on key areas in their WorkSafe priority checklist and this results in more 

improvement notices being issued at each workplace. This results in greater quality of 

inspections. 

 It is unclear to the Committee why there should be fewer inspections simply because 

inspectors are focussing on priority areas, in effect checking things that are on their priority 

lists which would, in the normal course of events, be checked in any event. This should not 

result in longer or fewer inspections. Furthermore, improving the quality of inspections does 

not address what is regarded to be a major problem, that of the reduced visibility of 

inspectors at workplaces (see paragraphs 11.134 to 11.144). 

 The most obvious way for a regulator to achieve the objects of the Act as expressed in section 

5(a)-(d) would be by way of increasing the number of proactive inspections of workplaces, 

prevention rather than cure. Evidence received from inspectors in private session confirmed 

that such inspections were undertaken more often in the past, but it is simply a matter of a 

lack of resources that prevents more such activities.  

                                                      
677  ibid. 

678  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 2 asked at hearing held 13 November 2017, dated 29 

November 2017, Attachment 3.2, p 1. 

679  ibid., Attachment 3.2, p 2. 



254 Chapter 11    The adequacy of administrative processes 

 Proactive inspections take place as part of a planned programme. When questioned about 

how it is determined which workplaces to target, Ms North told the Committee: 

This is a business planning process. In the business plan, each team determines the 

types of proactive projects that the team is going to do. Within their proactive 

projects, they might be done by industry or by hazard, so that plan about how they 

are going to locate those ones for that project is part of that business planning 

process. In addition, the team makes estimates about reactive work and, obviously, 

those are as they come. It does depend a little bit with the proactive work. You 

might be looking at shopping centres and they will choose a range of shopping 

centres across the state, for example.680 

 Inspectors who appeared before the Committee in private session described how, within their 

own teams, statistics would be considered at business planning meetings in order to highlight 

the type of industry or premises that should be targeted for proactive inspection (Chapter 7 of 

this report). However, as Ms North indicated, such programmes of inspections also pay 

particular attention to priority areas. Inspectors have been instructed to focus on certain risks 

whilst carrying out inspections, generally using priority risk checklists created by WorkSafe.  

 Mr McCulloch told the Committee: 

We actually tried to improve the quality of the inspections so we developed a 

document or a focus for inspectors about what we wanted them to do when they 

went to the workplace. The numbers have come down a bit but the number of 

notices being issued at the workplaces and the number of us looking at what we 

call priority inspection reports—there are eight or so things that we have a look at 

particularly, because falls from heights, electricity, plant movement are the things 

that tend to hurt and kill people at a workplace; we focus on those. We might have 

dropped the number of workplace visits a bit but the number of notices and the 

number of priority inspection reports has gone up in that period.681 

 Mr McCulloch was correct at the time he gave evidence to the Committee (September 2017), 

that the number of notices issued had increased despite fewer inspections being carried out, 

but the Committee notes that there has been a significant decrease in the number of 

improvement notices issued since then – see Figure 21.  

 Some of the priority areas contained in that checklist are: 

 falls from heights 

 slips, trips and falls 

 electricity 

 hazardous substances 

 mobile plant and vehicle movement 

 guarding of plant.682 

                                                      
680  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 10. 

681  Lex McCulloch, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 4 September 2017, p 9. 

682  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 51. 
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 Since that evidence was given by Mr McCulloch, details of the proactive campaigns 

undertaken by inspectors during the financial years 2017-18 and 2018-19 have been provided 

to the Committee: 

Figure 19. Proactive campaigns and proactive investigations 2017-18 
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[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 26 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 16 and Attachment 26.1.] 

 

Figure 20. Proactive campaigns and proactive investigations 2018-19 
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[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 26 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 16 and Attachment 26.1.] 

 Of interest to the Committee is the proportion of the inspections that occur on building sites 

in both of the years covered by these statistics, as shown in the final two rows of figures in 

each year. 

 Some witnesses to the inquiry believed that WorkSafe’s diminished resources might be better 

targeted in different ways. Master Builders stated that, in its view, WorkSafe needed to target 

smaller construction sites where there is more risk of safety breaches. It submitted that every 

time WorkSafe conducts an inspection on a Multiplex project, for example, ‘this represents a 

lost opportunity to target the greater risk presented on less sophisticated sites’.683  

 Master Builders did not explain the reason for its view that there is more risk of safety 

breaches on smaller construction sites. However, the Committee agrees that there should be a 

greater presence of inspectors at smaller sites, though this should not be at the expense of 

larger site inspections.  

 UnionsWA expressed concerns about the falling inspection numbers. Mr Whittle said:  

Looking at some of the information in our submission from Safe Work Australia’s 

comparative monitoring report, it has shown that proactive workplace 

investigations by WorkSafe in WA has dropped quite considerably. In our 

submission we say it has dropped from 6 612 in 2010–11 to 5 114 in 2014–15. That 

is quite a sizeable drop in inspections carried out by WorkSafe. Having an active 

inspectorate is really important to ensure that that risk of fines and enforcement 

exists, but it needs to come with education and compliance, I believe.684 

 Mr Whittle added: 

there is a whole range of ways you could improve safety on workplaces. Part of it is 

an active inspection regime that is well resourced looking at high-risk areas, looking 

at priorities, and looking at where the data is, I suppose, showing that there are 

issues.685 

 Mr Whittle said that, in his view, an employer would be ‘dead unlucky’ to have two inspections 

in a row and therefore if an employer is told to improve its safety standards by an inspector, it 

is likely that it will not do so because it is not scared of being caught.686 

 As was mentioned in Chapter 9, the Committee was pleased to note that the Minister for 

Industrial Relations, Hon Bill Johnston MLA, announced in March 2019 that WorkSafe has 

been given the green light to engage six more inspectors, lifting the total number from 

                                                      
683  Submission 23 from the Master Builders Association of Western Australia, 28 July 2017, paragraph 4.2.7. 

684  Owen Whittle, Assistant Secretary, UnionsWA, transcript of evidence, 11 September 2017, p 6. 

685  ibid. 

686  ibid., p 21. 
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93 to 99.687 Subsequently, in August 2019, the Premier announced an additional 21 inspectors 

would be appointed, bringing the total number to 120.688  

 Declining inspection numbers per annum is a significant concern which impacts on 

WorkSafe’s visibility at workplaces and reduces its effectiveness in ensuring workplaces are 

safe, and hazards are identified and rectified. 

 Whilst acknowledging that fatality investigations may be more complex and resource 

intensive, resourcing this need should not be at the expense of proactive and reactive 

inspections aimed at avoiding workplace injuries and fatalities. Resources invested in 

prevention will reduce workplace fatalities and serious injuries. 

 There is no question that more inspections (both proactive and reactive) are necessary, 

together with more follow-up compliance visits. It is to be hoped that this can be achieved 

utilising the new resources granted to WorkSafe as announced by, first the Minister, then the 

Premier.  

Improvement notices 

 The most commonly used power of inspectors is the issuance of an improvement notice. An 

improvement notice may be issued under section 48 of the Act where the inspector is of the 

opinion that the employer is contravening any provision of the Act and it is likely that the 

contravention will continue or be repeated. It requires an employer to fix the safety issue 

detailed on the notice within a specified time, and must be displayed by the employer in a 

prominent place.  

 Figure 21 shows the number of improvement notices issued from 2007-08 to 2018-19.  

 

Figure 21. Improvement notices issued: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 18.] 

 During the hearing with the Commissioner on 16 September 2019, the Committee asked why 

the number of improvement notices issued declined between 2012-13 and 2016-17. The 

                                                      
687  Hon Bill Johnston MLA, Minister for Industrial Relations, New Work Health and Safety Bill, media statement, 

Government of Western Australia, Perth, 12 July 2017. 

688  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 
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Committee was informed, by an answer to a question on notice, asked at the hearing with the 

Commissioner held on 16 September 2019689: 

There are various contributing factors that have led to a decline in the number of 

improvement notices issued between the five-year period 2012-13 to 2016-17 and 

the financial year 2017-18. The lower number of improvement notices aligns with 

the lower number of investigations and workplace visits that were carried out in 

2017-18. Contributing factors that lead to decline in the number of notices, 

investigations and visits are described below. 

 Reduction due to leave liability - In accordance with the new 

government-wide policy issued in 2018, in 2017-18 and 2018-19 inspectors 

were requested to take additional annual leave or long service leave to 

reduce the leave liability of DMIRS. 

 Extended leave - In 2017-18 and 2018-19 a number of inspectors have 

been on extended leave. Examples of extended leave taken in 2017-18 are 

included below: 

o one inspector was [not] available for six months due to extended 

leave; 

o one inspector was [not] available for five months due to extended 

leave; 

o one inspector was [not] available for eight months before 

resigning; 

o one inspector was not available due to extended leave followed by 

retirement in January 2018; 

o one inspector was [not] available for one month, followed by 

extended leave and subsequent retirement in February 2018; 

o one inspector was [not] available for three months and sadly 

passed away; 

o one inspector was [not] available for eight months due to a 

secondment; 

o one inspector was [not] available for three months due to other 

duties in a special project role (manual task research, stakeholder 

consultation and the development of a WA framework for the 

prevention and management of musculoskeletal disorders); and 

o one inspector was [not] available for two months due to other 

duties in a special project role (coordination of responses to 

Inquiry into WorkSafe). 

 Provision of training to and coaching of new inspectors - In the 

financial years 2017-18 and 2018-19, 14 inspectors completed induction 

training and nine inspectors left. Inspector induction training and 

mentoring/coaching of new inspectors inherently impact on operational 

output, as most of the training is delivered in-house by inspectors and 

mentoring/coaching impacts operational activities of the coaching 

inspector. 

                                                      
689  The figures for the year 2018-19 were not available to the Committee as at this date. 
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 Restructure – It is likely that the restructure of the former WorkSafe 

Division on 27 August 2017 has influenced the number of notices issued in 

2017-18. As a result of this restructure, new industry teams were formed 

and the Investigations Directorate was created. When forming industries 

teams, preferences of inspectors were as much as possible honoured. 

Forming new teams and inspectors adjusting to different industries may 

have temporarily affected the output of notices. 

 Secondments to the Investigations Directorate - In 2017-18 and 2018-

19, a number of inspectors were taken from the industry teams and were 

seconded to the Investigations Directorate for either short term or long 

term periods. This has also resulted in a decline in the number of 

investigations, visits and improvement notices carried out by the inspection 

teams.690 

 The effect on the numbers of notices, investigations and visits caused by leave liabilities is a 

matter of concern to the Committee, though this is far from uncommon in the Western 

Australian public sector. These have a particularly significant effect on relatively small 

organisations like WorkSafe. 

 The Committee was also particularly concerned that an active member of the inspectorate 

staff needed to be seconded to the co-ordination of responses to this inquiry, rather than a 

member of the policy/research staff.   

Verification of improvement notices 

 It may be argued that an increase in the total number of improvement notices issued per year 

improves workplace safety, as appears to be the point being made by Mr McCulloch at 

paragraph 11.74. The Committee has reservations about the merits of that argument, 

especially when most improvement notices issued are not followed up by WorkSafe to verify 

compliance. 

 WorkSafe told the Committee that WISE randomly selects five per cent of completed 

investigations for verification—that is, investigations where one or more improvement notices 

have been issued, and the duty holder has notified WorkSafe of compliance with them.691 

Sometimes inspectors also select improvement notices for follow-up, but this is subjective and 

is at the discretion of each inspector.692  

 The Committee asked WorkSafe how many improvement notices were randomly verified and 

how many of the verification actions resulted in a further site inspection. WorkSafe provided 

the data in Table 20: 

  

                                                      
690  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 36 asked at hearing held 

16 September 2019, dated 14 October 2019, pp 22-3. 

691  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, p 13. 

692  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 14. 



262 Chapter 11    The adequacy of administrative processes 

Table 20. Number of verified improvement notices  

Financial 

Year 

Number of  

improvement notices 

issued 

Number of verified 

improvement notices 

Number of verified 

improvement notices 

with a visit/inspection 

and/or a meeting 

activity 

2007-08 9 724 756 669 

2008-09 9 833 801 648 

2009-10 10 640 924 650 

2010-11 10 419 641 492 

2011-12 8 212 597 465 

2012-13 11 959 380 336 

2013-14 12 568 320 284 

2014-15 12 039 406 377 

2015-16 11 893 459 429 

2016-17 11 341 339 273 

2017-18 8 526 358 280 

2018-19 9 053 459 317 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 19] 

 WorkSafe explained the differences between the second and third columns in Table 20 as 

follows: 

Not all verification investigations have an activity type of visit/inspection or meeting 

attached. For example, if following a regional visit, an inspector receives a 

verification request to attend (RTA) and there is no other inspector visiting the 

region in the immediate future, the inspector contacts the employer by phone. 

In that situation, evidence of compliance is required by correspondence, including 

documents, invoices, photographs, etc.693 

 The Committee is concerned that only five per cent or less of completed investigations in 

recent years that resulted in the issue of improvement notices are being verified by inspectors, 

particularly when not all verifications include an inspection, visit or meeting activity. 

 WorkSafe informed the Committee that if a verification does not include an inspection, visit or 

meeting activity, it could be for the following reasons: 

 it is a regional workplace and no inspectors are visiting that region in the immediate 

future 

 the workplace does not exist anymore 

                                                      
693  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 34. 
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 the business has closed down.694 

 When the Director General of DMIRS appeared before the Committee, he was asked whether 

he thought that verification of only five per cent of improvement notices was sufficient. He 

said: 

I guess on the evidence I have had presented to me, I think that five per cent is a 

reasonable sample, if you like, based on a sort of risk-assessment approach. I think 

there were some questions asked in Parliament around this issue recently, which 

caused me to try to understand. The thing that struck me about that was we do that 

sampling, if you like, and a bit of an audit function, but none of that, whether it is 

five per cent or 10 per cent, absolves the fact that the duty holder who has received 

that improvement notice is required to comply with the notice. The five per cent is 

not so much a measure of compliance to me, because it is a way of auditing, on a 

risk basis, whether or not those who are putting in compliance notices are doing so 

in a valid way. I have not seen any evidence from what the data says that there is a 

lack of compliance. If there was evidence of that, then probably that five per cent 

would need to be increased, but at this stage there is still an obligation on a duty 

holder to comply when they receive that improvement notice.695 

 Asked whether the forthcoming increase in the number of inspectors would result in an 

increase in that five per cent, Mr Smith added: 

My expectation of the deputy director general, and in consultation with the 

WorkSafe commissioner, would be to say: What is the relative priority? Do we think 

there is a problem in that space? Is there evidence of a problem? If there is, then the 

additional capacity we have got may well be diverted into that, but more than likely, 

in many cases, we will have to assess that relative to priorities in other things—

proactive inspections, for example.696 

 The Committee enquired as to whether the decline in the number of verifications illustrated in 

Table 20 was inevitably linked to the decline in the number of improvement notices issued. It 

was informed that: 

A decline in the number of investigations is therefore directly related to a decline in 

the number of verification investigations. If the number of resources in industry 

teams increases, it is likely that the number of investigations and therefore the 

number of verification investigations will increase.697 

 When an inspection, visit or meeting activity is not performed, the inspector will request 

evidence of compliance with the improvement notice by correspondence, including 

requesting documents, invoices, photographs and other material.698 

 UnionsWA submitted that it has concerns about the lack of follow-up or verification for 

improvement notices. When asked about the statement in its submission to the inquiry that 

                                                      
694  ibid. 

695  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 19. 

696  ibid. 

697  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 36 asked at hearing held 

16 September 2019, dated 14 October 2019, p 24. 

698  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 34. 
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‘the lack of follow up on investigations and improvement notices are harming occupational health 

and safety in WA’699, Mr Whittle said: 

Some of that is the communication with our health and safety representatives, who 

may be involved in an investigation with an improvement notice put on. It is 

anecdotal amongst them that the improvement notice may be issued but not 

always is there follow-up down the track to ensure maybe three, six, nine months, 

12 months later that all the conditions of that improvement notice have been 

followed up. Sometimes the department will check about the compliance with a 

mere email or a mere phone call just to check to see whether or not that 

compliance with the approval notice has happened. I suppose it is a concern from 

our health and safety representatives that maybe boots on the ground are 

sometimes needed to do a more thorough follow-up of whether or not that has 

been complied with.700  

 Mr Kavanagh was of the view that the lack of a follow-up visit did not necessarily mean that 

verification of the improvement notice had not occurred. He told the Committee: 

Due to a number of reasons, it may not be practicable to conduct a visit or meeting 

at the workplace to verify an improvement notice. This does not mean that 

compliance with that notice has not been verified in other ways. The Quality 

inspection policy was reviewed in December 2018 and now provides guidance on 

verification investigations and what to do when a visit or meeting at the workplace 

is not practicable.701 

 A copy of that revised Quality Inspection Policy was supplied to the Committee. It contains 

the following guidance to inspectors: 

Inspections – verification or verification outstanding 

1.16 An inspector who receives a ‘Request to Attend’ of the Type ‘Verification’ or 

‘Verification Outstanding’ must visit or in consultation with their Manager make 

arrangements for another inspector to visit the workplace and seek to verify that all 

notices issued have been complied with. Verbal advice provided by phone should 

not be accepted as evidence of compliance. 

1.17 For regional workplaces, where there is no upcoming visit planned, other 

evidence of compliance may be practical. For instance, the duty holder may be 

asked to send a document or photo of the work. 

1.18 If a construction site or other workplace has changed at the time of a 

verification inspection, such that it may not be possible to see the improvement on 

site, the inspector should still conduct a verification inspection. The way this 

verification inspection is carried out depends on the circumstances, for instance: 

 if a notice relates to an item of plant that is not at that worksite anymore or 

something that can be verified elsewhere, the inspector can contact the 

duty holder and inspect the item of plant or improvement at another 

workplace; 

 if a notice relates to an activity by one duty holder relating to a particular 

task or activity at a construction site and on inspection it is identified that 
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the duty holder is no longer on site, the inspector can verify compliance 

with legislation in general at this site. 

If a workplace or site does not exist anymore or the legal entity has ceased to exist, 

evidence such as a document of the type that the workplace or legal entity no 

longer exists should be attached to the WISE investigation. To confirm a workplace 

no longer exists, the inspector can still visit the workplace. If the notice relates to a 

breach that can be verified at another location this should be considered. 

1.19 Notices in relation to the notification of injuries to the WorkSafe Commissioner 

or plant registration can be checked through the department’s computer systems. 

In these situations, checking the department’s computer systems may be acceptable 

as evidence of compliance.702 

 Neither the explanation nor the revised Quality Inspection Policy have placated the 

Committee’s concerns with self-regulated compliance and about the low number of 

improvement notices that are verified by WorkSafe by way of physical inspection or otherwise. 

This appears to the Committee to be weak regulation, particularly where inspection visits and 

the issuance of improvement notices are WorkSafe’s basic regulatory tools. This could lead to 

a system where such notices are not taken seriously, if that has not happened already. The 

Committee is also of the view that effective verification requires a site inspection. 

FINDING 71 

Only approximately five per cent of improvement notices are verified for compliance by WorkSafe. 

 

FINDING 72 

Of the approximately five per cent of improvement notices that are verified for compliance by 

WorkSafe, not all are verified by a workplace visit. 

 

RECOMMENDATION 69 

The Committee recommends that the Minister for Industrial Relations provides additional 

resources to WorkSafe (the Department of Mines, Industry Regulation and Safety) to allow for 

inspector workplace visits for the purposes of verification of improvement notice compliance. 

These visits should take place unannounced. 

Prohibition notices 

 Again as described in Chapter 3, a prohibition notice contains instructions from an inspector 

to cease an activity immediately, where that inspector believes that the activity poses a serious 

and imminent risk of injury. The inspector must remain onsite until the matters that gave rise 

to the issue of the prohibition notice have been rectified.  

 The number of prohibition notices issued by inspectors has reduced significantly in the years 

2007-08 to 2017-18, with only a slight uplift in 2018-19. 

                                                      
702  ibid., Attachment 16, pp 2-3. 



266 Chapter 11    The adequacy of administrative processes 

Figure 22. Prohibition notices issued: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 19] 

 In its submission to the Committee dated 25 July 2017, WorkSafe gave two possible reasons 

for the reduction in prohibition notices, but did not provide any evidence in support:  

 this could be caused by training given to inspectors in 2014 which clarified the scope and 

reasons for which a prohibition notice may be issued 

 improvements in work practices have resulted in less serious and imminent activities 

observed by inspectors.703  

 However, during the hearing on 4 September 2017, Ms North and Mr McCulloch agreed that 

the reduction in the number of prohibition notices issued could simply be because of the 

decrease in inspections and workplace visits by WorkSafe inspectors.704 

 Mr Kavanagh has since reiterated that each of the three reasons given for the decrease in 

prohibition notices issued have validity.705 

 The Committee also asked the Commissioner whether it could be averred that the decline in 

the number of improvement notices and prohibition notices issued has declined because 

WorkSafe’s proactive campaigns have been effective. Mr Kavanagh conceded that: 

Proactive industry campaigns are effective in the long term and differ from year to 

year. It is not likely that the decline in improvement notices in the last two years is 

the result of the outcome of industry campaigns. It is more likely that other internal 

factors, such as the availability of resources in industry teams have influenced these 

numbers.706 

 Whilst it is reassuring that the inspector issuing a prohibition notice will remain onsite until 

the activity causing the risk has ceased, the Committee considered whether follow-up visits 

should occur to verify ongoing compliance with that prohibition notice. 

 In evidence later supplied to the Committee, Mr Kavanagh said: 
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The circumstances surrounding the issuance of a prohibition notice are different for 

each notice. In many circumstances the activity stops and the matters that give rise 

to the matter are rectified while on site. The activity may never re-commence in 

future. 

The OSH Act puts the onus on the duty holder to comply with the prohibition 

notice. 

It is left to the discretion of the inspector to return to the workplace at a later stage 

to verify ongoing compliance with the prohibition notice. There is no requirement 

for an inspector to return to the workplace.707 

FINDING 73 

Where there is a reasonable expectation that the activity giving rise to the issuing of a prohibition 

notice is continuing, WorkSafe does not require inspectors to return to the workplace to verify 

ongoing compliance. 

 

RECOMMENDATION 70 

The Committee recommends that, where there is a reasonable expectation that the activity giving 

rise to the issuing of a prohibition notice is continuing, the WorkSafe Western Australia 

Commissioner requires inspectors to return to the workplace to verify ongoing compliance. These 

visits should take place unannounced. 

Notification prior to inspections  

 The TWU gave evidence that, sometimes, WorkSafe inspectors will give companies prior 

warning that they will be doing an inspection. Mr Dawson told the Committee: 

I suppose we have anecdotal evidence that WorkSafe, at times, you know, does 

inform people that they are coming out to their sites, and it may be, as you stated, 

what they say is for some reasons they do. I think they genuinely try to do the right 

thing and surprise them, but we have been told at times that all of a sudden the 

boss is cleaning up because WorkSafe is coming out there. I do not think WorkSafe 

deliberately do it for that reason. There might be other reasons why they do it. If 

you believe someone is doing the wrong thing and you are going to tell them you 

are coming out, they are going to fix it, aren’t they? That is just what happens.708 

 WorkSafe was questioned about this. Mr Kirwin stated that WorkSafe inspectors are instructed 

to perform random and unannounced visits to workplaces. He added that inspectors are 

prohibited from making any advanced notification of inspections. When asked whether prior 

notice was given to employers, he said: 

No. In fact, there is a written policy on that in I think it is called the criteria for 

inspection or one like that. Inspectors are prohibited from making advanced 

notification. You arrive and then you introduce yourself. That is true with all kinds of 

workplaces. The rare exception is some agricultural workplaces, not only because 

they own shotguns but because they are sometimes remote and it is their house, so 

you have to treat them a little bit differently. But for the most part, everybody gets 
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the same thing. We turn up, advise who we are, and things start going from 

there.709  

 Mr Kirwin later provided the Committee with the WorkSafe compliance policy. Section 2.29 

says that ‘inspectors generally do not advise beforehand when they are to inspect a 

workplace. When an inspector is planning to visit a regional workplace, it may be necessary to 

confirm with the workplace that the visit is to take place’ This advice is repeated at paragraph 

1.12 of WorkSafe’s Quality Investigation Policy.710 

 Inspectors who gave evidence to the Committee in private session gave full support to this 

policy, stating that prior notice was rare. 

 Matters may be different when targeted proactive industry compliance inspections are taking 

place. Mr Benkesser told the Committee that such targeted inspections allow employers to fix 

safety issues before inspectors attend, and then after the visit the issues go back to how they 

were before the inspection. He gave evidence that: 

WorkSafe inspectors conducting random unannounced inspections and 

investigations is critical. They put out a media release saying we are going to do a 

targeted inspection on, say, working from heights. It goes out and they do let their 

mates in the MBA [Master Builders] know, who let all their members know. What 

happens is they have a week to get everything fixed up and back to square one. The 

guys will tell you that on a job. They will say, “Oh, they had a big clean-up here last 

week and then WorkSafe turned up”.711 

 Jason Thompson, Regional Director of Multiplex, testified that his company is not given prior 

notice of inspections.712 

 The Committee questions the merits of WorkSafe issuing a media release stating that it is 

doing targeted inspections on a particular hazard. The Committee is of the view that 

inspection visits should be unannounced, unless the inspection visit is to take place at a 

distant or remote location, and the presence of the employer needs to be ensured so as not 

to render the visit worthless.  

Review of notices 

 Recipients of an improvement or prohibition notice have the right to seek a review of it, as 

mentioned in paragraph 3.49, by virtue of section 51(1) of the Act: 

An improvement notice or prohibition notice may, in accordance with this section, 

be referred for review to the Commissioner by — 

(a) the person issued with the notice; or 

(b) the employer (if any) of the person issued with the notice. 

 A review may be requested in relation to the contents of a notice or for an extension of time 

to comply with it. 

                                                      
709  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 10. 

710  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 2 asked at hearing held 13 November 2017, dated 

29 November 2017, paragraph 2.29. 

711  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, p 24. 

712  Jason Thomson, Regional Director, Multiplex, transcript of evidence, 4 December 2017, p 2. 



  

Chapter 11    The adequacy of administrative processes 269 

 An improvement notice must be challenged within the compliance timeframe set out in the 

notice, whilst a prohibition notice must be challenged within seven days.713 The Commissioner 

will inquire into the matter, and may either affirm the notice, affirm it but with modifications 

or cancel it.714 Pending the Commissioner’s decision, the operation of an improvement notice 

will be suspended, but a prohibition notice must continue in force unless and until the 

Commissioner cancels it.715 

 The following tables provide an overview of the number of improvement and prohibition 

notices reviewed in the period 2007-08 to 2018-19. 

Table 21. Number of requested reviews of improvement notices and the number of cancelled 

improvement notices: 2007-08 to 2018-19 

 Improvement Notices 

issued 

Improvement Notices 

reviewed 

Improvement Notices 

cancelled on review 

2007-08 9 724 968 20 

2008-09 9 833 917 17 

2009-10 10 640 973 31 

2010-11 10 419 960 28 

2011-12 8 212 597 13 

2012-13 11 959 743 9 

2013-14 12 568 811 46 

2014-15 12 039 755 33 

2015-16 11 893 550 22 

2016-17 11 341 542 31 

2017-18 8 526 337 19 

2018-19 9 053 471 47 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, pp 18 and 20] 
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Table 22. Number of requested reviews of prohibition notices and the number of cancelled 

prohibition notices: 2007-08 to 2018-19 

 Prohibition Notices 

issued 

Prohibition Notices 

reviewed 

Prohibition Notices 

cancelled on review 

2007-08 676 11 1 

2008-09 721 1 1 

2009-10 705 10 2 

2010-11 602 10 4 

2011-12 401 4 0 

2012-13 553 5 0 

2013-14 550 6 2 

2014-15 427 4 2 

2015-16 279 12 4 

2016-17 278 3 2 

2017-18 233 4 3 

2018-19 256 5 4 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, pp 19 and 21] 

 Clearly, only a very small percentage of notices, particularly prohibition notices, are cancelled 

on review by the Commissioner. 

 Section 51AA also allows the Commissioner to cancel a notice on his or her own initiative. 

 A person who is dissatisfied with a decision of the Commissioner under section 51 may appeal 

to the Tribunal under section 51A. Between 2007-08 and 2016-17, six improvement notices 

were cancelled by the Tribunal.716 No improvement notices were cancelled by the Tribunal in 

either 2017-18 or 2018-19.717 

Withdrawal of notices 

 Inspectors are appointed by the Commissioner, by instrument in writing, under section 42 of 

the Act. They are provided with a certificate of appointment by the Commissioner under 

section 42C, and are entitled to exercise such statutory powers as are set out in the Act and 

Regulations. In doing so, inspectors are required, pursuant to section 43(3), to act in such a 

manner as to avoid unduly or unreasonably interfering with any work or work process. If an 

inspector forms an opinion that a provision of the Act or Regulations is being contravened, or 
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has been contravened, the inspector may issue a verbal direction or improvement notice 

requiring the contravention be remedied. If an inspector forms an opinion that an activity 

involves risk of imminent and serious injury or harm, the inspector may issue a prohibition 

notice prohibiting the activity until the inspector is satisfied that the matters giving rise to the 

risk are remedied. The forming of an opinion is at the sole discretion of the inspector 

 As detailed at paragraph 11.124, the Commissioner may cancel a notice issued, either as a 

result of a review, or of his or her own volition. An inspector cannot cancel a notice, but may 

withdraw one issued by him or her as a matter of law.718 

 Withdrawal of a notice is dealt with in the WISE Handbook for staff. The relevant paragraphs 

read as follows: 

3.7 Withdrawing a notice 

The word “withdraw” is generally used when the action is initiated by the issuing 

inspector. The ability of an inspector to withdraw a notice is derived from the 

Interpretation Act. No person other than the issuing inspector can legally withdraw 

a notice. 

To withdraw a notice, the recipient must be advised. Simply removing a notice from 

WISE or flagging it as “withdrawn” is an administrative process and does nothing to 

affect the legal status of the notice. It is not until the recipient is advised that the 

notice is legally withdrawn. 

There is no legal difference in status between a withdrawn notice and a cancelled 

notice. Rather, the different terminology has arisen as a matter of custom. From a 

practical point of view, the use of different terminology enables us to distinguish 

between those notices that have been cancelled through the processes under the 

OSH Act, and those that have been withdrawn by the issuing inspector. For this 

reason, the custom has been retained. 

A notice may be withdrawn where the issuing inspector considers the notice was 

incorrectly issued or the circumstances leading to the issuance of the notice no 

longer apply (e.g. notice issued to the incorrect entity or the business has since 

closed down). In some circumstances it will be appropriate to issue a new notice 

when withdrawing an incorrect notice. It is not appropriate to withdraw a notice 

while it is under review. 

If a notice cannot be withdrawn, for instance when the issuing inspector is no 

longer employed with WorkSafe, or the notice is very old and it is not appropriate 

to write to the recipient to withdraw it, or the legal entity the notice is issued to 

does not exist anymore, then refer to the Section “Inactive notices”. 

The procedure for changing the Status of a notice in WISE to “withdrawn” is 

included in Section 3.11.719 

 Inspectors giving evidence in private session to the Committee confirmed that only the 

issuing inspector may lawfully withdraw a notice. 

 A decision to withdraw a notice is a matter for the issuing inspector. However, the Committee 

heard evidence of inspectors being ordered by their team manager and director to withdraw 

notices against the will of the issuing inspector (see Chapter 15). 

                                                      
718  Interpretation Act 1984, s 50(2)(c). 
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Visibility of inspectors 

 It is impossible for inspectors to be everywhere, of course. However, one of the more 

concerning downsides of fewer inspections being carried out is the lack of a visible presence 

onsite, both for communicating with employers, workers, HSRs and unions, but also as a 

deterrent, a reminder that a statutory regulator exists with powers of enforcement. Witnesses 

from both unions and employers decried the lack of inspectors onsite. 

 Mr Benkesser told the Committee that: 

Employers have no fear because inspectors are not out there enforcing.720 

 Master Builders concurred, stating that: 

Master Builders has publicly been critical of WorkSafe for not having a greater 

presence in the building and construction sector and has encouraged WorkSafe to 

adopt a higher profile in the sector to better ingrain the message about the 

importance of safety in the industry. In doing so, Master Builders is mindful of the 

cuts to the WorkSafe budget over the past two—three years, as with other state 

departments and agencies, and impact these cuts have had on WorkSafe being able 

to maintain a higher profile in the industry.721 

 Master Builders further stated: 

having a visible WorkSafe presence in the industry or “cop on the beat” has 

meaningful benefits whilst not draining the limited inspector resources.722 

 Most submitters and witnesses to the inquiry identified the need for WorkSafe to have greater 

visibility and presence at workplaces across the State. One witness, who was an experienced 

builder and HSR, who gave evidence to the Committee under conditions of anonymity, told 

the Committee: 

They are missing in action. They are simply not there. When I started, people would 

say, “Watch that! If WorkSafe come on site, there will be an issue” et cetera, et 

cetera. There was a bit of, “Make it right before the police come on site.” Now no-

one is concerned about that. They are not going to come on site. They are very 

rarely going to show up unannounced. They are not going to pursue anyone if they 

find a breach. They will say, “You better put a handrail on that roof. Don’t you think 

someone might fall off that?” They go down that road. 

 The TWU explained the possible consequences of a lack of proactive inspections in relation to 

the transport industry: 

People take a risk model to run their businesses sometimes. That is that “I’ll do it for 

this price; if I get caught, well, the fine is very minimal.” Right now, most people do 

not think they will get caught under the chain of responsibility, WorkSafe or Main 

Roads, because there are not a lot of inspections or they do not think there are, so 

they take that risk.723 

 UnionsWA made a similar submission: 
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A larger number of proactive safety inspections are needed to ensure that accurate 

spot checks of safety are taken in high risk industries. It is unfortunate but true that 

many workplaces will only be safe if there is a risk of prosecution or fines against 

employers and managers.724 

 The lack of a visible presence in the workplace was also decried by the families of workers 

who had died at the workplace. Ms Cunico told the Committee: 

I believe that a stronger presence of the regulator on our worksites and workplaces 

would in time naturally foster a more positive mentality towards safety. The police 

govern the roads to ultimately deter people from doing the wrong thing, which 

could in turn lead to road traffic accidents and deaths, yet WorkSafe as the industry 

regulator are not governing our worksites to deter negligent and reckless 

behaviours. Therefore, these companies and businesses are self‐regulating and, in 

general, unsafe work practices are occurring daily. Shortcuts are being taken, poor‐

quality materials are being supplied and safety procedures are not being adhered 

to. The lax safety culture in Australia is shocking, and it is critical that the regulator 

has the means and power to enforce change or more people are going to die.725 

 Mr Murrie told the Committee: 

I am 62. I have been working since I was 15 and I have never once seen a WorkSafe 

inspector walk into a place. I have never heard of a WorkSafe inspector walking into 

a place. I have been pulled over by the cops for RBTs and random checks. I have got 

a boat. We go out and we get Fisheries pulling you over and checking you. You get 

the Department of Transport pull you over and check your safety equipment. All 

that goes on, but never once in my whole life have I seen a WorkSafe inspector walk 

in or heard of anybody else say, “I’ve had a WorkSafe inspector come in.”726 

 Ms Ballantine agreed: 

we have all of this legislation and we have all of this regulation; however, if you do 

not have it being enforced, behaviours do not change. There has been a blitz on 

text messaging or talking on your mobile phones or what have you. There has been 

a big blitz by the police around that. You see a presence everywhere; there are 

police on the road. It is very, very clear that that is a priority of government to 

reduce those risks on the road. You see it by boots on the ground and you see it by 

the heavy penalties incurred as a result of those breaches. It is the same logic. You 

can have your rule book and your legislation but if there is nobody there actually 

enforcing it with penalties and boots on the ground, how do you drive behavioural 

change? How is it that a builder feels so free to have an open ceiling and people 

walking along there with absolutely no consciousness or fear of a penalty being put 

in place?727 

 WorkSafe’s lack of a visible presence at workplaces and the reduced compliance which might 

result concerns the Committee. The Committee trusts that the additional inspectors allocated 

to WorkSafe in 2019 (see paragraph 11.84) should go some way to addressing this problem. 

However, it is likely to be insufficient to deliver the marked increase in the visibility of 

inspectors which witnesses identified as needed. 
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Post fatality inspections 

 Ms Ballantine spoke of her experiences in seeking to discover whether any follow-up audit 

had been done of her son’s employer following his death, so that the same tragedy would not 

reoccur: 

I would really like to see WorkSafe conduct emergency audits of contractors where 

there has been a fatality, to ensure that they have had an epiphany with regard to 

their safety practices. I have asked WorkSafe whether or not they have conducted 

an audit or any type of coaching or education or gone in in any way to the 

subcontractor and head contractor—to Wesley’s employer and Valmont, who were 

the head contractor. Valmont are a huge player. They are a major player in Sydney 

as well. I have asked WorkSafe, “Have you done anything to see if they’ve had an 

epiphany with regard to their safety practices and just seen that they’ve cleaned up 

their act?” The response was no. I asked, “Why not?” Their response was, “We can’t 

appear to be targeting them.” To which my response was, “Aren’t you the regulator? 

Aren’t you the watchdog?”728 

 Ms Ballantine re-emphasised the point: 

That is what was said to me by the director of WorkSafe—“We can’t appear to be 

targeting them.”729 

 The Committee was alarmed at this allegation, and put to the Commissioner: 

The committee has received evidence from one witness that she was informed that WorkSafe 

does not carry out post-conviction audits on convicted employers because WorkSafe cannot 

be seen to be targeting them. How do you respond to that?730 

 The Commissioner responded: 

Well, if it is a policy, and I am not sure that it is, I do not think it is a good policy. 

I can see a need and a benefit to do follow-up visits for a variety of employers and 

inspectors to go and visit and undertake enforcement activities. I see no issues with 

doing follow-up visits and I know that that happens on a regular basis.731 

 In response to the Committee’s questions regarding any onsite follow-up after 

Wesley Ballantine’s death, the Commissioner supplied the following information: 

Since January 2017, a total of 1,207 activities were recorded in WISE in relation to 

the Valmont site where Wesley Ballantine was employed. This includes activities of 

the type visit/inspection, meeting, telephone call, correspondence, support and 

research. 

51 activities of the type visit/inspection and 140 meetings are recorded in WISE in 

relation to this fatality. 

51 activities of the type visit/inspection does not mean that 51 visits to the GPO 

incident scene were conducted on different days, as when multiple inspectors visit 

the workplace on one day, each inspector will record this as a visit/inspection. An 

inspector may also record multiple visit/inspection activities on one day where they 

record multiple actions against the activity. In addition, a visit/inspection, although 

related to the fatality, may not have been at the incident site itself (eg main office of 
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Valmont, head office, related workplaces/experts/organisations for the purpose of 

gathering evidence, head office). 

In relation to the Meetings, these may have been on the incident site. 

A further analysis of the WISE records for visit/inspection, including the contents of 

the activities, identify that the following visits/inspections were made at the GPO 

incident site: 

5 January 2017 visit/inspection GPO site by three inspectors 

6 January 2017 visit/inspection GPO by three inspectors 

13 January 2017 visit/inspection GPO by three inspectors 

20 January 2017 visit/inspection GPO by two inspectors and expert 

21 January 2017 visit/inspection GPO by three inspectors 

24 January 2017 visit/inspection GPO by two inspectors 

2 February 2017 visit/inspection GPO by two inspectors 

16 February 2017 visit/inspection GPO by two inspectors 

8 May 2017 visit/inspection GPO by one inspector.732 

 The Commissioner did not provide details of the purpose of the visits to the GPO site in 

January and February 2017. The Committee notes that many of the visits are likely to have 

been in relation to the collection of evidence and the taking of witness statements in relation 

to the workplace fatality. It is not clear whether the visits included inspections. 

 The Committee concurs that workplaces should be inspected post a fatality to ensure ongoing 

compliance and early detection of hazards, to avoid further injuries and/or fatalities and to 

reinforce with the employer their duty to provide a safe work environment and safe work 

methods. 

11.152 These visits should not however be in place of a greater presence by WorkSafe at 

workplaces that are carrying out high-risk activities, with inspections to coincide with the 

commencement of those high-risk activities. 

 The Committee is of the view that there should be a mechanism for the prior notification of 

WorkSafe of the commencement of certain high-risk activities, so as to allow for inspector 

presence. Provision is already made in the Regulations for such prior notification of some 

works. For example, certain demolition works must be notified to the Commissioner at least 

five working days before the work is intended to begin.733 Under the terms of unrestricted 

asbestos removal licences, issued by the Commissioner (see paragraph 11.379), seven days 

prior notice of asbestos removal is required. 

 As will be seen at paragraph 11.359, Schedule 6.3 to the Regulations sets out 29 classes of 

high-risk work for the purposes of requiring a high-risk works licence. They include 

scaffolding, rigging work, crane and hoist operation and forklift operation.   

 However, the Committee is of the view that the State Government should inquire into and 

consider whether the commencement of defined high-risk categories of work should require 

prior notification to the Commissioner, so as to allow for WorkSafe inspector presence onsite. 
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FINDING 74 

Few high-risk work activities require prior notification to WorkSafe, to allow for the presence 

onsite of a WorkSafe inspector. 

 

RECOMMENDATION 71 

The Committee recommends that the Minister for Industrial Relations inquires into: 

 the additional categories of high-risk works that should be notified to the Commissioner 

upon commencement, so as to enable the presence onsite of WorkSafe inspectors 

 how many additional inspector positions would be needed to perform increased numbers 

of inspections 

 the potential cost of such provision. 

Regional inspections  

 The Committee received evidence from WorkSafe that it performs less regional inspections 

than metropolitan ones, and that often regional complaints will not be investigated due to 

their remote locality. WorkSafe defines regional areas pursuant to the definition of 

‘metropolitan region’ in Schedule 3 to the Planning and Development Act 2005 (WA). 

Effectively, anything outside the metropolitan region is defined as a regional area.734 ‘Remote 

locality’ has no specific definition—where that term is used, it is based on a balance of the 

nature of the complaint and the location in terms of travel time and cost.735 

 WorkSafe provided figures for the Committee of RTAs that were not investigated due to 

‘remote locality’: 

Table 23. RTAs received, RTAs completed and RTAs not investigated due to remote locality 

Year RTAs received RTAs completed 

RTAs not 

investigated due 

to remote locality 

2007-08 4804 4269 23 

2008-09 3861 3491 17 

2009-10 4103 3629 29 

2010-11 4258 3745 39 

2011-12 3748 3258 19 

2012-13 4385 3711 16 

2013-14 4440 3527 43 

2014-15 4539 3331 48 

                                                      
734  Simon Ridge, A/Deputy Director, General Safety, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 17 asked at hearing held 4 September 2017, p 18. 

735  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 35 asked at hearing held 

16 September 2019, dated 14 October 2019, p 20. 
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2015-16 4335 3291 44 

2016-17 3965 2920 56 

2017-18 3870 3041 65 

2018-19 3833 3022 72 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 23]. 

 Currently, WorkSafe has regional inspectors in Bunbury, Geraldton and Albany only. There are 

no inspectors located in the north-west of the State (WorkSafe offices in Karratha and Broome 

were closed in 2014 and 2016, see paragraph 9.17). Inspectors situated in the metropolitan 

area and in Bunbury visit the north-west to undertake reactive and proactive inspections as 

and when limited resources and funding permit. WorkSafe has provided evidence that most 

regional inspections/investigations are reactive and result from a serious or fatal incident 

report, and advised that planning for regional proactive inspections would form part of the 

annual business planning process.736  

 The number of regional reactive and proactive investigations has reduced markedly over 

recent years. WorkSafe provided the following figures that shows the decline in regional 

reactive and proactive investigations. 

Figure 23. Number of investigations in regional areas from 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 22] 

 WorkSafe told the Committee that if a regional complaint from a worker does not warrant an 

immediate visit, the complainant is contacted by an inspector for his or her consent to contact 

the employer. If this consent is given, the inspector will make contact and try to resolve the 

concerns over the telephone. WorkSafe provided evidence that after this process, an inspector 

may visit the workplace at a later time.737 

                                                      
736  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 16. 

737  ibid., pp 16-17. 
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 If WorkSafe cannot get in contact with the complainant, or the complainant does not consent 

to WorkSafe contacting the employer for fear of being identified by the employer and losing 

his or her job, WorkSafe will mark the complaint as ‘not to be investigated’ for the reason 

‘remote locality’.738 Ms North told the Committee that the reason for the decrease in regional 

inspections is a lack of funding, and it is not possible to send inspectors to every complaint or 

RTA in regional areas.739 

 WorkSafe provided the Committee with data on the percentage of regional investigations 

without a visit from an inspector, compared to the equivalent statistics for the State:  

Table 24. Reactive investigations without a visit: 2007-08 to 2018-19 

Financial 

Year 

Percentage of 

reactive 

investigations 

without a visit in 

regional areas 

Total number of 

reactive 

investigations in 

regional areas 

Percentage of 

reactive 

investigations 

without a visit in 

all areas 

Total number of 

reactive 

investigations in 

all areas 

2007-08 39.8% 1276 29.3% 5434 

2008-09 45.3% 1083 35.2% 4716 

2009-10 53.5% 1115 37.7% 4880 

2010-11 51.1% 1263 37.2% 4970 

2011-12 57.1% 1108 37.1% 4453 

2012-13 55.6% 1093 32.0% 4629 

2013-14 50.6% 1006 29.3% 4326 

2014-15 49.6% 725 26.6% 3280 

2015-16 50.0% 822 30.0% 3367 

2016-17 50.7% 727 30.0% 3017 

2017-18 55.2% 761 30.2% 3308 

2018-19 48.8% 741 26.7% 3103 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 24.] 

 The Committee notes that the percentage of reactive investigations without a visit in regional 

areas over the past 11 financial years has consistently been significantly higher than the 

percentage for the State. 

 The Committee is not only concerned about the general reduction in the number of 

investigations in regional areas, but that only a relatively small percentage of these 

investigations will include a visit from an inspector. Clearly, in regional areas, there is an even 

greater incidence of lack of visibility of inspectors at workplaces, and a risk that employers will 

feel able to flout their responsibilities where there are so few ‘boots on the ground’. 

 Mr Kirwin told the Committee that sometimes, inspectors are overloaded with investigations 

(fatalities or serious injuries) and cannot do much proactive regional inspection work as a 

result: 

                                                      
738  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 4 September 2017, p 15. 

739  ibid., p 16. 
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Proactive? Currently, the regional team is a bit overloaded with work. It comes and 

goes with agricultural stuff and other stuff. We moved some people around some 

years ago. We used to have somebody in Broome; we used to have two bodies in 

Karratha. We moved them to different places, so in all we have the same amount of 

people in the country; they are just in different places in the country. The proactive 

work slips away when the reactive work—as you can appreciate, a serious injury or a 

fatality is our highest priority; it gets your attention every time. So when one of 

those happens, that is what you are doing. When a few of those happen or a 

number of serious injuries happen, that is what you are doing, and if you are doing 

that, you cannot be doing this. That is what happens with our resource. If you are 

focused on investigation stuff, it is not being able to do proactive stuff.740 

 When asked whether the recent separation of inspections and investigations would continue 

to be a factor, Mr Kirwin said: 

Yes, it will. We have separated investigations from inspections; however, as you 

highlighted before, if the investigators become overloaded with stuff, they come 

looking for other people to help them with their work and currently we are helping 

them with their work. A number of my inspectors in the regions, a number of my 

inspectors in construction, a number of my inspectors in industrial, are helping the 

investigations directorate with their work because they are our colleagues; we need 

to help them with that.741 

 Mr Benkesser of the CFMEU gave his opinion that he did not see how WorkSafe could be 

performing inspections to the same standard as before since it removed inspectors from 

Karratha and the Pilbara.742 Moreover, the CPSU/CSA was concerned that ‘there is not 

currently the capacity within WorkSafe to conduct regional blitzes on a regular basis, which 

means that hazardous practice gradually becomes accepted and normalised and incidents 

continue to occur without redress’.743 

 On the matter of road accidents, Mr Dawson of the TWU gave evidence that most deaths 

occur on regional roads. The lack of WorkSafe inspectors in regional areas makes it difficult 

for an inspector to get to the accident location before Police clear the scene: 

That is my understanding. With the tyranny of distance—overwhelmingly, accidents 

usually happen on regional highways, so naturally WorkSafe are not in those areas 

and by the time the police have dealt with it, yes, you are correct, the trucks have 

moved off the road and to a compound where the police have impounded them if 

they believe they want to check the truck, so, yes, that is my understanding.744 

 The total number of prohibition notices issued in regional areas has decreased over the last 

11 financial years. WorkSafe provided the information in the following graph: 

                                                      
740  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 15. 

741  ibid. 

742  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, pp 21-2. 

743  Submission 27 from the Community and Public Sector Union/Civil Service Association (CPSU/CSA), 25 August 2017, 

p 7. 

744  Timothy Dawson, Branch Secretary, Transport Workers’ Union of Australia, transcript of evidence, 

27 November 2017, p 2. 
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Figure 24. Number of prohibition notices issued in regional areas: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 25] 

 Interestingly, the number of improvement notices has not declined at the same rate. The 

following graph illustrates this: 

Figure 25. Number of improvement notices issued in regional areas: 2007-08 to 2017 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 25] 

 Following the announcements by the Premier and the Minister for Industrial Relations 

mentioned at paragraph 3.73 of additional inspectors, increasing inspector numbers from 

93 to 120, the Committee questioned Mr Kavanagh about any plans for better coverage of 

regional areas, particularly the north of the State. He said: 

I have had conversations with the department about providing coverage for our 

remote and regional areas. I mentioned earlier that we are looking at options, 

particularly for the high risk, to make sure that there is a presence in the north west. 

Whether that be people stationed or positioned up there or whether it is flying up 

from the CBD, I do not necessarily have a preference for that. The north west has 

been problematic in terms of trying to retain people up there, so it presents some 

issues having people stationed up there. For me, it is about the outcomes. I am 
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keen to make sure that WorkSafe has a presence in the north west; and, if we can 

achieve that outcome, I will be happy.745 

 Mr Kavanagh said further: 

It is my view that we have to provide coverage for the regional areas—it is 

absolutely my view. I am not fixed on how we get there. It is the outcome that I am 

interested in; that is, to provide the coverage and, to a degree, to provide the 

support for some of our inspectors, who have been working particularly hard to 

hold down the fort, if you like, to keep a presence in some of those regional areas—

to provide some assistance there and some contingencies. So that is my strong 

view.746 

 The Committee’s concerns about regional coverage, particularly in the north-west of the State, 

due to the closure of the offices in Broome and Karratha (paragraph 11.158), were put to the 

Director General of the Department. He said that, whilst there have been no inspectors based 

in the north-west area, inspectors have been regularly and frequently attending there. In 

terms of locations, he added: 

we are more easily able to access some of the locations when that activity has 

occurred from inspectors based in Perth than we are from inspectors based in 

Karratha or in Broome.747 

 Mr Smith provided details of WorkSafe’s budget allocation and spend facilitating inspectors 

travel to regional areas: 

Table 25. Budget allocation for WorkSafe inspectors’ travel to regional areas, including the north 

of the State 

Year Budget Actual 

2014-15 $144 069 $110 129 

2015-16 $100 043 $70 088 

2016-17 $101 373 $103 446 

2017-18 $70 494 $110 722 

2018-19 $94 320 $84 154 

2019-20* $106 309 $40 198* 

[Source: David Smith, Director General, Department of Mines, Industry Regulation and Safety, letter, 

8 November 2019, p 3. *Actual spent as at 29 October 2019.] 

 Following the hearings with Mr Kavanagh and Mr Smith, the Committee was supplied with a 

breakdown of where the new inspectors announced by the Premier would be stationed (see 

Table 16). The Committee was informed that of the recently announced 21 new inspector 

positions, only three would be situated in regional Western Australia, with Bunbury, Albany 

                                                      
745  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 44. 

746  ibid., p 52. 

747  David Smith, Director General, Department of Mines, Industry Regulation and Safety, transcript of evidence, 

23 October 2019, p 5. 
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and Geraldton each receiving one extra inspector. The other 18 new inspector positions would 

be situated in the metropolitan area. 

 The Committee heard that it was envisaged that the increase in resources will allow for an 

increased level of inspection activity in the north-west of the state utilising both the existing 

WorkSafe inspector positions as well as these new positions. Further, the Department will 

investigate the recruitment of two inspectors from within the construction numbers to service 

the north-west, operating out of Perth.748 

 The Committee views this response as less than satisfactory. As is evident by the decrease in 

the number of regional inspections prior to the closure of those north-west offices being 

raised with WorkSafe by the Committee, the north-west was not adequately regulated by 

inspectors located in Perth. After that time, Figure 23 shows a small increase in numbers since 

the Committee registered its concerns, but it remains to be seen whether that increase will be 

sustained. 

 The Committee notes that the 2019 announcement of additional inspector positions did not 

include additional funding for travel and accommodation costs for Perth based inspectors to 

visit the north-west, and views with scepticism the suggestion that WorkSafe will increase the 

number of inspector visits without the necessary allocation to fund these additional visits. 

 The Committee is of the view that WorkSafe is putting the safety of workers in the north-west 

at risk, and failing to adequately regulate health and safety complaints as a result of its 

significantly diminished presence in the north-west. WorkSafe should re-establish its office in 

Karratha and Broome and adequately resource the offices with inspectors based in these 

towns. This would undoubtedly lead to more workplace inspections in the region, and allow 

for the cultivation of better relations between inspectors and employers that would be helpful 

to the maintenance of good safety and health practices. 

FINDING 75 

The north-west of the State is not adequately regulated by WorkSafe due to the closure of its 

Karratha and Broome offices and inadequate resourcing and funding. 

 

FINDING 76 

The number of proactive and reactive inspections by WorkSafe in the north-west of the State 

declined significantly immediately after the closure of the Karratha and Broome offices and the 

removal of inspectors based in the region, though overall figures increased slightly in 2018-19. 

 

FINDING 77 

WorkSafe is not adequately funded to meet the cost of regular visits to the north-west by 

inspectors based in Perth. 

 

RECOMMENDATION 72 

The Committee recommends that the Minister for Industrial Relations provides additional funding 

to WorkSafe (the Department of Mines, Industry Regulation and Safety) for it to re-establish its 

north-west offices in Karratha and Broome, or other similar suitable locations, and adequately 

resource those offices with inspectors.   

 

                                                      
748  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 3 asked at hearing held 

16 September 2019, dated 14 October 2019, p 5. 
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Safe work method statements 

11.180 One safety and health tool for use on high-risk construction activities is the Safe Work 

Method Statement (SWMS). This is a high-level risk assessment required by regulation 

3.143(1) of the Regulations, designed as a safety tool to ensure that high-risk work is carried 

out safely. This requirement follows from the overall philosophy of OSH legislation generally – 

the duty to have in place a safe environment and safe systems of work is squarely on the 

employer. 

11.181 The Committee heard evidence as to the effectiveness of a SWMS as a safety tool, and 

whether a SWMS should be used by inspectors as a regulatory tool during the course of site 

visits.  

11.182 Regulation 3.143(1) reads: 

If high-risk construction work is, or is to be, done at the construction site, the main 

contractor must, as far as practicable, ensure that — 

(a) each person identified by the main contractor as having day-to-day, on site 

control of high-risk construction work at the site gives the main contractor a 

safe work method statement for the high-risk construction work that the person 

is in control of before the work commences; and 

(b) the statements are kept up-to-date. 

Penalty: the regulation 1.16 penalty.749 

11.183 Regulation 3.143(4) provides that the SWMS must be in writing and, as far as practicable, set 

out: 

(a) each high-risk construction work activity that is or includes a hazard to which 

a person at the construction site is likely to be exposed; and 

(b) the risk of injury or harm to a person resulting from any such hazards; and 

(c) the safety measures to be implemented to reduce the risk, including the 

control measures to be applied to the activity or hazards; and 

(d) a description of the equipment used in the work activity; and 

(e) the qualifications and training (if any) required for persons doing the work to 

do it safely. 

11.184 The duty to comply with this regulation is further emphasised by regulation 3.143(5): 

The main contractor must ensure that there are measures in place to ensure, as far 

as practicable, that — 

(a) high-risk construction work is carried out in accordance with the relevant 

safe work method statement; and 

(b) if the work is not carried out in accordance with the statement—the work 

ceases (when safe to do so) and does not resume until the safe work method 

statement is complied with. 

                                                      
749  For an individual, $25 000 for a first offence, $31 250 for any subsequent offence. For a body corporate, $50 000 for 

a first offence, $62 500 for any subsequent offence. Occupational Safety and Health Regulations 1996, r 1.16. 
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11.185 Construction sites not regarded as high-risk, but where five or more persons are, or are likely 

to be, working at the same time, are required pursuant to regulation 3.142 to have an 

occupational health and safety management plan. 

11.186 A report to Safe Work Australia by the National Research Centre for OHS Regulation at the 

Australian National University, entitled ‘The efficacy of safe work method statements and WHS 

management plans in construction’ (ANU Report) was supplied to the Committee by the 

CMFEU. It outlined a number of core problems with SWMS.750 The first is that: 

SWMS are used for the purpose of legal and corporate risk management (‘covering 

backsides’), which undermines their primary purpose as a tool to help to ensure that 

high risk work is carried out safely.751 

11.187 Another criticism was that SWMS commonly contain information that is not required by 

regulations or the construction code, increasing their length and thus their usefulness.752 

11.188 The ANU Report identified the following concerns with SWMS and occupational health and 

safety management plans: 

 subcontractors' SWMS are prepared by persons who are not in a position to take account 

of circumstances at the workplace that affect the way the high-risk work is carried out by 

'back office' employees, third party consultants or by head contractors 

 generic SWMS are not amended to make them site specific 

 subcontractors are expected to use the head contractors SWMS template 

 head contractors do not review the content of subcontractors' SWMS before work 

commences 

 workers do not receive instruction and training in SWMS 

 workers do not read SWMS before signing them 

 workers do not see the SWMS again once they have signed them 

 PCBUs [persons in control of a business or undertaking] do not check to ensure that the 

work is done in accordance with the SWMS 

 PCBUs do not stop work if the work is not carried out in accordance with the SWMS 

 PCBUs do not routinely review and revise SWMS in the course of the high-risk work, and it 

takes an incident or accident to trigger a review 

 the information about hazards, risks and controls in SWMS is not reliable 

 plans do not deal well with arrangements for coordination, consultation and cooperation 

 head contractors require subcontractors to have their own plans 

 generic plans are not amended to make them project specific 

 there is ambivalence about the value of plans, among interviewees and workplace 

parties.753 

                                                      
750  Australian National University, The efficacy of safe work method statements and WHS management plans in 

construction, 21 February 2017; Submission 33 from the Construction, Forestry, Mining and Energy Union, 

Construction and General Division, WA Divisional Branch, 11 August 2017, Annexure 10. 

751  Australian National University, The efficacy of safe work method statements and WHS management plans in 

construction, 21 February 2017, p iii. 

752  ibid. 

753  ibid., p iv. 
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11.189 Master Builders outlined another serious issue with the SWMS regime: 

Master Builders says the hidden danger is the mind set in the industry that if one 

ticks the boxes set out in the safety system somehow the work to be performed 

automatically will be performed safely as the ticked paper work says so. That is, a 

disconnect has now arisen with an over reliance on having a safe system of work 

delivering safe work practices on site. Put another way, one is theory and other is 

reality.754 

11.190 This is concerning to the Committee. Aside from the obvious danger to safety and health, it is 

a matter of law that an employer is required to provide a safe work environment and safe 

systems and methods of work. A failure to do so may also lead to a finding of negligence. 

Mere box ticking is insufficient. 

11.191 Despite identifying an extensive list of concerns, the ANU Report concluded that there was 

still support amongst its consultees for retaining the regulatory imperative for SWMS and 

occupational health and safety management plans. It recommended, amongst other things, 

that ‘the WHS regulators coordinate a set of initiatives to raise awareness, educate, inform and 

support the preparation and implementation of SWMS and plans by workplace parties, and 

involve key actors in identifying, developing and implementing these initiatives.’755 

11.192 However, the recent Boland review of the operation so far of the Model WHS legislation 

raised further doubts as to the usefulness of SWMS: 

Safe Work Method Statements (SWMS) for high-risk construction work drew 

considerable negative feedback during the Review, and it is clear that SWMS are 

not operating as intended. This is primarily because people are misunderstanding 

the requirements of these regulations rather than as a result of an unintended 

consequence or an ambiguity arising from the regulations themselves. I recommend 

a SWMS template be added to the model WHS Regulations and the development 

of an intuitive, interactive tool to assist people to complete fit-for-purpose 

SWMS.756 

11.193 In any event, in terms of an initiative to raise awareness, as recommended by the ANU Report, 

COSH published a bulletin in March 2019 containing guidance to the construction industry in 

general on the proper use of SWMS, having: 

been made aware of alleged non-compliance relating to the development and use 

of Safe Work Method Statements (SWMS), as follows: 

 SWMS are being prepared by persons who are not in a position to assess 

the high risk work carried out, that is, ‘back office staff’ 

 generic SWMS are not being reviewed and updated for each specific task 

 main contractors are not reviewing the content of subcontractor SWMS 

before work commences 

 on-site employees are not receiving instruction and training in SWMS 

 on-site employees are not reading SWMS before signing them 

                                                      
754  Submission 23 from the Master Builders Association of Western Australia, 28 July 2017, paragraph 5.4.3. 

755  Australian National University, The efficacy of safe work method statements and WHS management plans in 

construction, 21 February 2017, p vi. 

756  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final report, December 2018, 

p 11. 
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 if the work is not complying with the SWMS, main contractors are not 

stopping the work.757 

11.194 The bulletin points out that a toolkit is available for all operators within the construction 

industry, including a template SWMS, called the OHSE Subbypack. The bulletin states: 

The OHSE Subbypack (the pack): 

 was produced in consultation with CISAC for use as a toolkit to help 

develop and review occupational safety and health management systems, 

refer http://www.commerce.wa.gov.au/WorkSafe/ohse-subbypack; 

 is designed for use by self-employed persons, suppliers, service providers, 

contractors and subcontractors operating within the building and 

construction industry; 

 comprises five sections -policy, planning, implementation, education & 

inspection and return to work & injury management; and 

 has a template and guidance materials that can be adapted to the 

requirements of a particular work task.758 

11.195 Given the widespread doubts that have been expressed about the value of the SWMS as a 

safety tool, the question arises as to whether they are, or could be, of value as a regulatory 

tool. The CFMEU, in its submission to the inquiry, stated: 

it is the experience of the CFMEU that SWMS are not adequately reviewed and 

actioned by WorkSafe inspectors ...759  

11.196 The ANU report also spoke of:  

the WHS regulators' [that is all regulators, not just WorkSafe] incidental review of 

SWMS and plans in the course of inspection, investigation and response to requests 

for assistance [and] their inconsistent approach to assessing and issuing notices in 

relation to SWMS and plans …760 

11.197 When the Committee asked whether WorkSafe inspectors carry out reviews of SWMS, it was 

told: 

Where relevant, inspectors verify that all workplace participants meet their duties in 

relation to safe work method statements. This verification does not include a review 

of safe work method statements.761  

11.198 The Committee asked a number of WorkSafe inspectors in private session about how they 

dealt with SWMS when inspecting a work site. Commonly, the witnesses confirmed that 

inspectors do not generally review or audit SWMS. Rather, they just check that the employer 

has complied with the need to have one, and that the Regulations have been complied with. It 

was emphasised, quite properly, that the legal duty of care onsite lies with the employer, and 

                                                      
757  Department of Mines, Industry Regulation and Safety, 8 March 2019. See: 

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/bulletin_swms.pdf, p 1. Viewed 9 April 2019. 

758  ibid., p 2. 

759  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 

Divisional Branch, 11 August 2017, p 14. 

760  Australian National University, The efficacy of safe work method statements and WHS management plans in 

construction, 21 February 2017, p v. 

761  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 12 April 2018, p 41. 

http://www.commerce.wa.gov.au/WorkSafe/ohse-subbypack
https://www.commerce.wa.gov.au/sites/default/files/atoms/files/bulletin_swms.pdf
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inspectors felt that it was not for WorkSafe to give the employer added legitimacy by ‘ticking-

it-off’. They pointed out that regulation 3.143 of the Regulations places a duty on the main 

contractor to ensure all high-risk construction work done or to be done at a site is covered by 

a SWMS. 

11.199 A number of inspectors did however say that they would not hesitate to give advice on safer 

methods of working than those that are set out in a SWMS, where they identified the need to 

do so. 

11.200 Clearly, there are doubts as to the value of SWMS as a safety tool. If it is the case that SWMS 

are not audited or subjected to detailed reviews by the regulator, the Committee questioned 

the worth of the SWMS as a regulatory tool. 

11.201 The ANU recommended that: 

the WHS regulators establish specific procedures for inspecting and investigating 

matters involving SWMS and plans, and writing constructive notices, which focus on 

the efficacy of risk control measures and the quality of processes for the 

preparation and implementation of SWMS and plans.762 

11.202 The Committee asked the CFMEU whether, in its opinion, it would be an onerous duty to have 

SWMS submitted to WorkSafe for scrutiny before work on a site commenced. Mr Benkesser 

said: 

In their current state, I would not recommend it. I do think that is too onerous, to be 

fair. What I think we need is supervision with adequate training and the help of their 

safety advisers, and workers need to be trained in what is involved in developing a 

proper and effective SWMS.763 

11.203 Whilst it is correct that the responsibility for maintaining a safe work place rests firmly with 

the employer, the objects of the Act, the administration of which rests with WorkSafe, include 

the protection of persons at work against hazards, and the reduction, elimination and control 

of the hazards to which persons are exposed at work. WorkSafe’s reluctance to audit a SWMS 

to determine whether it provides for safe methods of work, and whether workers understand 

the SWMS and are performing the work in accordance with the safe work methods detailed in 

the SWMS, is inconsistent with the objects of the Act. 

11.204 The Committee notes that the requirement for a SWMS has been included in the Model WHS 

legislation (in Model regulation 299). A model Code of Practice, Construction work, provides 

information on the content, preparation, implementation and review of SWMS. A template is 

provided in that Code.764 

FINDING 78 

The production and use of a safe work method statement for use in relation to high-risk 

construction activities is beneficial if that document is properly utilised. The safe work method 

statement is a critical and useful safety tool if:  

 it is prepared by appropriately trained and skilled people with an understanding of the 

high-risk work and safe methods for undertaking the work 

                                                      
762  Australian National University, The efficacy of safe work method statements and WHS management plans in 

construction, 21 February 2017, p vi. 

763  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, p 15. 

764  Safe Work Australia, 20 March 2020. See:  

https://www.safeworkaustralia.gov.au/doc/model-work-health-and-safety-regulations. Viewed 11 March 2020. 

https://www.safeworkaustralia.gov.au/doc/model-work-health-and-safety-regulations
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 it is regularly updated for each specific task 

 it is reviewed by subcontractors before commencing work 

 the work is carried out in accordance with the safe work method statement 

 workers receive instruction and training with regard to the safe work method before 

undertaking the work 

 workers read and understand the safe work method statement before signing it 

 the main contractor stops the work if it does not comply with the safe work method 

statement. 

 

RECOMMENDATION 73 

The Committee recommends that, if the requirement for a safe work method statement for use on 

high-risk construction activities is to be retained as part of the adoption of Model Work Health 

and Safety legislation in Western Australia and their safety intent realised, employers and workers 

need to be appropriately trained in their use, and that adequate funding should be allocated to 

WorkSafe (the Department of Mines, Industry Regulation and Safety) to provide for this training.  

11.205 The Committee is of the view that, providing the SWMS is properly prepared and meets the 

requirements of the legislation, then WorkSafe inspectors should utilise it as a regulatory tool, 

and should be required to rectify any inadequacies or problems with the document. 

Investigations  

11.206 On 27 August 2017, WorkSafe created a separate investigations inspectorate (originally called 

the Major Incidents Investigations Directorate), which conducts investigations into fatalities 

and the more serious injuries. One of the recommendations of the Shelby Report and the 

Capacity Review was to divide the inspectorate into a separate investigations team and an 

inspection team who conducted inspection work other than major incidents.765 This has been 

done.  

Creation of investigations team 

11.207 The new structure of DMIRS is shown in Figure 2, in Chapter 3. As mentioned previously, the 

inspectors carrying out investigations into workplace fatalities and serious injuries are now 

located within the Investigations Directorate, and that Directorate has re-joined the inspection 

teams within the Safety Regulation Group. WorkSafe told the Committee in 2018 that: 

the newly formed Investigations Directorate is currently reviewing and assessing 

processes and practices, including training and development programs, to identify 

synergies that may be adopted across all branches within the directorate.766 

11.208 The Investigations Directorate includes investigation officers from both WorkSafe and 

Resources Safety. The permanent (that is, substantive) number of WorkSafe inspectors in the 

Investigations Directorate was 22. This does not include the eight further positions that are 

                                                      
765  Department of Commerce, Capacity Review of the Investigative Practices of the WorkSafe Division of the Department 

of Commerce, report prepared by J Lee, WorkSafe WA, Department of Commerce, Perth, 13 April 2017, p 3; 

Department of Commerce, WorkSafe Business Model for 2012 and Beyond, report prepared by H Aquilina, R Veitch, 

J Grace and S Harris, Shelby Consulting, Department of Commerce, Perth, 19 June 2012 at p 3. 
766  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety,  letter, 30 April 2018, p 4. 
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planned to be created following the allocation of further funding to WorkSafe in August 2019 

(Table 16). 

11.209 A matter of some concern to the Committee was evidence received in private session 

regarding staffing of the new Investigations Directorate. The Committee heard that the new 

Investigations Directorate is under staffed to handle the number and complexity of workplace 

fatality and serious injury investigations necessitating the secondment of inspectors from 

other inspector teams to assist with the investigations task. This raised two issues: 

 Leaving the inspection team short of staff, meaning even less inspections (particularly 

proactive ones) can physically be carried out 

 Whether those seconded staff might be conflicted. Their role as inspectors is largely to 

work with employers in order to assist and encourage them to meet their safety and 

health duties whilst, wearing the hat of investigator, the aim might be said to be fault 

finding and potential prosecution. 

11.210 The Commissioner was asked about the potential problems with the staffing of the 

investigations team with seconded inspectors. He told the Committee: 

I think that the priority activity is, if we have a serious incident, and particularly fatal 

incidents, we should direct the resources to conduct a proper investigation. I think 

that is appropriate. I think that is what people expect us to do. That has meant that 

we have had to bring inspectors in from other areas to be able to do that priority 

work, and I think that is reasonable as well. The consequence of that is that, as I 

mentioned earlier with the construction team, some of the proactive activities that 

are at the lower end of the pyramid—the information education, the improvement 

notice and those things—become more difficult to achieve, and I do not think that 

is a good outcome. But there still should be the opportunity to be able to bring in 

the expertise that is required within the inspectorate for those priority activities, and 

so that means, whether we need somebody from the health hazards area, or an 

inspector from the plant area, or the construction area, if we have those skill sets, 

then it adds value to the investigation and leads to a better quality investigation. I 

do not think that that is a problem. I think that the problem that has occurred 

historically is that there has been a lack of numbers and we have had to go to a 

particular well on a regular occasion and that has led to a diminishment in some 

areas.767 

11.211 Mr Kavanagh went on: 

I have spoken about trying to organically grow the skills within the inspectorate to 

be able to undertake serious and fatal investigations when that is required, and so I 

think a sustainable model is to develop those skills within the whole 

inspectorate. At the moment, we are going to have an injection of a whole lot of 

new people, so that means we can specifically look out into the market and see 

where there are some additional skills that we can identify or bring on to enhance 

the investigations area. That is not a sustainable model. What is sustainable is 

training, developing the skills within the inspectorate, providing opportunities for 

those that are interested, bearing in mind that not all inspectors will be interested in 

doing that type of work. It is not for all inspectors, and that is fair enough, but we 

need to create the opportunity to be able to grow them in-house and bring them 

across, once they have got the required skills, and can work in that area.768 

                                                      
767  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 48. 

768  ibid. 
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11.212 At paragraph 10.19, the Minister for Industrial Relations is quoted, describing what has 

happened since that evidence was taken for the purposes of strengthening the investigations 

team, recruiting specific investigator candidates and working with a specialist consultant. 

11.213 The Committee has recommended at Recommendation 10 that an inquiry be commissioned 

to look into the interaction between the Inspection Directorates and the Investigations 

Directorate, particularly matters such as the Inspection Directorates being left under 

resourced due to secondments to the Investigations Directorate, management of stress and 

trauma of inspectors in the Investigations Directorate and inspectors in the Inspection 

Directorates gaining sufficient and adequate investigations training. 

Timeframes 

Investigation timeframes 

11.214 The Committee is concerned about the time taken by WorkSafe to complete its investigations 

pushing a decision to prosecute up against the expiration of the three-year limitation period. 

In cases involving fatalities, family members of the deceased can wait for up to three years for 

a prosecution to be commenced. The case then takes some time to be concluded, and the 

Coroner’s investigation is also delayed by those long investigation times and the conclusion 

of any prosecution. There is an understandable sense of injustice felt by relatives in particular 

where, in many cases in Western Australia, an investigation seemingly drags on. 

11.215 There will be three stages to a case that involve unpredictable amounts of time: 

(1) The investigation of the incident and preparation of the investigation report or legal 

brief; 

(2) Consideration of the legal brief by the lawyers, analysing the evidence and 

recommending further investigation if necessary, then making a decision to prosecute 

and, where appropriate, issuing prosecution notices; and 

(3) Time at court awaiting trial, and completion of the prosecution, where a decision to 

prosecute has been made. 

11.216 The Committee heard evidence regarding the amount of time taken for WorkSafe to complete 

investigations from the first site inspection to the decision to prosecute, stages (1) and (2).  

11.217 One witness, who chose to give evidence in private session, told the Committee how 

important it was for WorkSafe to finalise investigations in a timely manner, not only for the 

sake of grieving relatives and friends, but for lessons to be learned. 

11.218 Whilst the onsite workers may be aware of the circumstances of a fatal accident, for example, 

they will feel prevented from discussing it and assisting in ensuring the same thing never 

happens again, until the outcome of the investigation is known, because it is stressed to them 

that they must maintain confidentiality. Moreover, other employers in the same industries 

may be adopting the same, possibly fatal, industrial procedures, but it takes too long for a 

court case to arise that might give publicity to the problem. 

 WorkSafe provided the following table when asked about the time taken between an incident 

occurring and any prosecution notice being signed or issued, that is, stages (1) and (2) above. 
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Table 26. Average time between incident and prosecution notice issued and longest time 

between the incident and the prosecution notice signed: 2007-08 to 2018-19 

Financial 

Year 

Average number of days 

between incident and 

prosecution notice issued 

Longest number of days between the 

incident and the prosecution notice 

signed 

2007-08 750 1092 

2008-09 718 1088 

2009-10 817 1095 

2010-11 884 1094 

2011-12 748 1092 

2012-13 728 1077 

2013-14 861 1088 

2014-15 924 1094 

2015-16 761 1006 

2016-17 901 1095 

2017-18 807 1093 

2018-19 855 955 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 28] 

11.220 When asked whether he was of the view that WorkSafe takes an extraordinary amount of time 

to complete an investigation, Mr Kirwin said (speaking of the amount of time a case rests with 

the inspection/investigation teams): 

I think the odd one goes out to that, but as far as I know that is very rare. Most of 

the ones in my branch have been sort of done and dusted within 18 months—they 

are done. Inspectors have finished with them and they are at Legal.769 

11.221 The amount of time that a file spends with the Legal Services team will be discussed later in 

this report, at paragraphs 11.261 to 11.264. 

11.222 Various union representatives gave evidence that they considered WorkSafe investigation 

timeframes to be too long.770 For example, Ms Hoyte of the MUA told the Committee: 

Justice delayed is justice denied. For whatever reasons, whether it is one of, or 

whether it is a combination of, the organisation’s culture, resourcing whatever—I 

suspect it is a combination and one kind of reinforces the other—but three years is 

not adequate. The harmonised legislation states that a prosecution will occur within 

two years unless there is particular extending, but a case has to be made about why 

there is no prosecution within a two-year period. Two years is way long enough.771 

                                                      
769  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 18. 

770  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, transcript of evidence, 

11 September 2017, p 17; Owen Whittle, Assistant Secretary, UnionsWA, transcript of evidence, 11 September 2017, 

p 5. 

771  Margot Hoyte, Work Health and Safety Consultant, Maritime Union of Australia, transcript of evidence, 

29 November 2017, p 10, 
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11.223 The Model WHS Act stipulates that prosecutions must be commenced within two years of the 

date of an offence.772 If the provisions of the Model are adopted in Western Australia, this will 

clearly assist in shortening the timeframes for investigations. This, together with other Model 

WHS Act measures providing greater accountability for delays in bringing prosecutions 

caused by lengthy investigations, are discussed in greater detail at paragraphs 11.261 to 

11.334. 

11.224 The amount of time taken to progress investigations, interview witnesses and procure 

documentary evidence was a common complaint. For example, Ms Cunico told the 

Committee: 

In the first six months following my father’s death, very little to nothing was done in 

the way of investigating his death. In fact, his work mobile phone, which could have 

potentially contained critical information, was sitting at the coroner’s office, 

uncollected. All the while, I had the police coronial investigators’ team reminding 

me to let WorkSafe know that it was still there. 

We are now 10 months in and are only now having key witnesses being interviewed 

in the last couple of weeks. The time in which it takes to interview witnesses or 

collect statements is unacceptable. Any duty holders or employers that are 

potentially facing prosecution after a workplace fatality should not be afforded the 

luxury of time, especially when supplying evidential documents. Months after my 

father’s death, the regulator was still awaiting required documents to proceed any 

further with the investigation. All the documents relating to said fatality should be 

produced in a timely matter or to a strict deadline. It is not acceptable for duty 

holders to withhold any information or evidence when a fatality has occurred and 

the industry regulator should have the governing powers to demand all 

documentation immediately.773 

11.225 Ms Ballantine echoed these sentiments. She told the inquiry: 

We are clocking on two years and I am only just getting my statement finalised with 

WorkSafe for submission into the prosecution.774 

11.226 Ms Cunico added: 

Whilst it is understandable that an investigation can take time—I have been led to 

believe it is a long process—investigations are taking 12 months–plus. This 

interrupts the natural grieving process for families and can be mentally challenging, 

as we have already suffered an unimaginable loss, but to be left with very little to 

no answers 10 months in and further is absolutely heartbreaking.775 

11.227 The delays in initial investigative response by WorkSafe was, according to the CPSU/CSA, 

attributable to excessive workload contributed to by funding cuts.776 

11.228 When asked whether such delays could indeed be attributable to a lack of resources, 

Mr Kavanagh said: 

I think that would be reasonable.777 

                                                      
772  Work Health and Safety Act 2011 (NSW) s 232. 

773  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

774  Regan Ballantine, transcript of evidence, 5 March 2019, p 14. 

775  Ashlea Cunico, transcript of evidence, 5 March 2019, p 2. 

776  Submission 27 from the Community and Public Sector Union/Civil Service Association, 31 July 2017, p 6. 

777  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 53. 
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11.229 Master Builders, whilst accepting that the time delay between an incident, a decision being 

made to prosecute and a court decision can be lengthy and draining for all involved, 

especially the family, friends and colleagues of the deceased, introduced a note of caution: 

Master Builders does not support the calls by some parties to expedite 

investigations and/or prosecutions by WorkSafe which could be viewed as a form of 

retribution. Decisions made in haste do not serve justice nor the safety legislation 

well. Members of the Committee will appreciate decisions made not based on the 

relevant facts and successfully appealed, if great in number, will undermine 

confidence not only in the regulator but also the safety legislation itself and is a 

situation to be avoided.778 

11.230 WorkSafe provided evidence that some investigations will take longer than 12 months due to 

the following most common reasons: 

 incidents occurring in regional locations 

 unavailability of an injured worker 

 witness availability 

 the number of witnesses 

 multiple duty holders 

 interviewing duty holders 

 duty holders’ production of documentary evidence 

 volume of documentary evidence 

 expert reports 

 reallocation of investigation to another inspector 

 resources and high workload of inspectors.779 

11.231 WorkSafe does have powers of compulsion (sections 43 and 47), and the Committee 

considered whether these might be more widely used in some of the circumstances described 

above, such as witness availability and (particularly) delays in the duty holder’s production of 

documentation. 

11.232 Section 43 of the Act (‘Powers of inspectors’) reads, insofar as is relevant: 

(1) An inspector may, for the purposes of this Act — 

(i) require the production of, examine, and take copies or extracts of, any 

document; 

(k) in accordance with subsections (1b) and (1c), interview any person who the 

inspector has reasonable grounds to believe — 

(i) is, or was at any time during the preceding 3 years — 

(I) an employee working at a workplace; or 

(II) an employee occupying residential premises mentioned in 

section 23G(2), in relation to which the inspector is inquiring; 

or 

                                                      
778  Submission 23 from the Master Builders Association Western Australia, 28 July 2017, paragraph 4.3.4.2. 

779  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice 10 asked at hearing held 2 October 2017, pp 6-9. 
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(ii) was at such a workplace or such residential premises at a time that is 

relevant to a matter about which the inspector is inquiring; or 

(iii) may otherwise be able to provide information relevant to a matter 

about which the inspector is inquiring; 

(l) require any person whom the inspector interviews under paragraph (k) to 

answer any questions put to him or her and, if the inspector considers it 

appropriate, to verify any such answer by statutory declaration; 

11.233 Section 47 of the Act then goes on to say (again, insofar as is relevant): 

(2) A person is not excused from complying with a requirement under this Act to — 

(a) answer a question; or 

(b) provide information; or 

(c) produce a document, 

on the ground that to do so might tend to incriminate the person or make the 

person liable to a penalty. 

11.234 Guidance is issued to inspectors on how to conduct compelled interviews (copies of which 

were supplied to the Committee780), as well as template letters to be issued under the 

provisions seeking documentation or inviting a witness to a compelled interview. The 

guidance is said to be for use ‘when planning the interview of a person who will not 

voluntarily provide a witness statement or interview’. 

11.235 The length of time taken by regulators to complete investigations was also something that 

was reported to the Senate Committee. Clearly, this is not an issue concerning WorkSafe 

alone, but is common to other jurisdictions, and a good deal of evidence was heard by that 

Committee as to the contribution made to the trauma of deceased workers’ families when a 

lengthy investigation follows.781 

11.236 The Senate Committee stressed that workplace deaths should be investigated in a timely 

manner and as a matter of priority by regulators. It made the following relevant 

recommendations: 

Recommendation 6 

The committee recommends that Commonwealth, State and Territory governments 

ensure that their WHS regulators are adequately funded and resourced to allow 

them to complete investigations in a timely, thorough and effective manner. 

Recommendation 7 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments and WHS regulators to develop and deliver 

standardised training modules to ensure that all investigators have the appropriate 

skills, experience and attitude to carry out high-quality investigations of industrial 

deaths and other serious breaches of WHS laws. 

                                                      
780  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 1 asked at hearing held 

16 September 2019, dated 14 October 2019, Attachment 19. 

781  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

pp 33-4. 
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In the absence of a joint approach, the committee encourages all Commonwealth, 

State and Territory governments and WHS regulators to pursue this 

recommendation individually. 

Recommendation 8 

The committee recommends that Safe Work Australia work with all Commonwealth, 

State and Territory governments and WHS regulators to: 

 establish best practice guidelines for the conduct and duration of 

investigations of serious WHS law breaches, including workplace deaths, 

which include guidance on the criteria that must be satisfied if an 

investigation needs to be extended past the usual allocated timeframe; and 

 ensure that each jurisdiction is able to fully implement these guidelines. 

In the absence of a joint approach, the committee encourages all Commonwealth, 

State and Territory governments and WHS regulators to pursue this 

recommendation individually.782 

11.237 The Federal Government responded to these recommendations as follows: 

Recommendation 6 

‘The Government supports this recommendation.’  

It stressed that it ensured that its own regulator, Comcare, was adequately funded and 

resourced, and added that ‘In relation to the states and territories, the funding of 

individual regulators is a matter for each jurisdiction. However, the Commonwealth calls 

on all jurisdictions to ensure regulators are adequately resourced to address gaps 

identified in various recent inquiries and reviews. 

Recommendation 7 

‘The Government supports this recommendation in principle.’ 

It continued ‘The NCEP [National Compliance and Enforcement Policy] is a key element of 

the model WHS laws framework and was endorsed by the WHS Ministers in August 2011. 

It is a high-level SWA [Safe Work Australia] document that sets out the principles that 

underpin how WHS regulators should monitor and enforce compliance with WHS laws. 

The Government will write to the WHS Ministers to seek their agreement for SWA to 

review the NCEP with the aim of including national investigator training standards in the 

NCEP. The NCEP was intended to be reviewed periodically and is due for review.’ 

Recommendation 8 

‘The Government supports this recommendation.’ 

Again, the Government undertook to write to WHS Ministers in each jurisdiction to seek 

agreement to review the NCEP with a view to incorporating these guidelines.783 

11.238 The Committee considers that even with the explanation from WorkSafe as to the delay in 

investigations, there should be shorter investigation timeframes so that families of victims do 

not have to wait so long for closure. Given that the jurisdictions that have adopted the Model 

WHS legislation have a two-year limitation period for work health and safety offences, it 

seems reasonable that WorkSafe could and should work to this timeframe if required. 

                                                      
782  ibid., pp 38-9. 

783  Government of Australia, Australian Government response to the Senate Education and Employment References 

Committee report: They never came home — the framework surrounding the prevention, investigation and 

prosecution of industrial deaths in Australia, December 2018, pp 8-10. 
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11.239 Criticism of the amount of time taken to complete investigations does appear to be a matter 

that the latest Commissioner has taken on board. He stated in evidence to the Committee: 

At the moment the investigation area is working to the legislated statute. The 

statute, in my view, accommodates or allows for matters that might be complex, 

and that is reasonable. But, equally, there are a number of investigations that could 

and should be completed in a shorter time frame, and I think that should be a key 

objective to try to reduce the time frames of investigations. 

Without being critical of any of the activities of the inspectors doing their work, I am 

keen to try to find ways in which way [we] can do it more efficiently. That will fix 

some of the issues we spoke about earlier in terms of providing information to 

families et cetera. I note that in some previous material that I have read, there have 

been some time lines to try to close out investigations. From my perspective, I am 

keen to try to get those down as quickly as possible without compromising the 

quality or the integrity of the investigation.784 

FINDING 79 

The timely conclusion of investigations is critical, not only for families of victims of workplace 

incidents but also for the lessons that may be learned and imparted to other employers and 

workers.  

11.240 The Committee notes that, should the Work Health and Safety Bill 2019, as referred to the 

Legislation Committee for scrutiny, become law, the limitation for bringing prosecutions for 

breaches of OSH laws would be two years (clause 232(1)(a)). 

11.241 The Senate Committee made two other recommendations in connection with the 

unsatisfactory length of investigations by workplace safety and health regulators; 

Recommendation 9 

The committee recommends that Safe Work Australia work with WHS regulators to 

develop a policy to formalise collaboration and evidence sharing between WHS 

regulators and law enforcement agencies during investigations following an 

industrial death. 

Recommendation 10 

The committee recommends that Safe Work Australia work with WHS regulators in 

each jurisdiction to develop a policy which stipulates that all industrial deaths must 

be investigated as potential crime scenes.785 

11.242 The Federal Government supported Recommendation 9, pointing out that: 

This recommendation would require the agreement and cooperation of law 

enforcement authorities and WHS regulators across all jurisdictions. This would be a 

matter for each jurisdiction to pursue through, for example, a Memorandum of 

Understanding between the WHS regulator and law enforcement agencies in that 

jurisdiction. Any agreement would also be subject to the relevant laws of the 

Commonwealth, state or territory. 

                                                      
784  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 52. 

785  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

pp 39-40. 
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11.243 The Federal Government undertook to write to the WHS Ministers to seek their agreement to 

pursue such arrangements as a matter or priority.786 

11.244 Recommendation 10 was supported in principle. The Federal Government wrote: 

WHS offences are criminal offences, therefore treating the site of workplace death 

as a potential crime scene is consistent with WHS laws and the NCEP [National 

Compliance and Enforcement Policy].  

The Government will write to the WHS Ministers to seek their agreement for SWA 

[Safe Work Australia] to review the NCEP with a view to making this a 

requirement.787 

11.245 Indeed, it is correct that OSH offences are criminal matters. However, they are not breaches of 

the Criminal Code and are not investigated by the police. Breaches of the Act might lead to 

criminal prosecution, but the investigation of the alleged breach and the prosecution are 

undertaken by WorkSafe, not the police or the Department of Public Prosecutions (DPP). 

11.246 The Committee agrees with Recommendations 9 and 10 of the Senate Committee, insofar as 

they apply to Western Australia, that there needs to be increased collaboration and evidence 

sharing between WorkSafe and WA Police during investigations following a workplace death. 

FINDING 80 

There is insufficient collaboration between WorkSafe and Western Australia Police during 

investigations into workplace fatalities, resulting in duplication of effort.  

11.247 One witness before the Committee endorsed the Senate Committee’s recommendations, 

saying that the police should be actively involved in investigating workplace fatalities. 

Ms Ballantine told the Committee that: 

A person who dies at work deserves the same dignity, level of Police investigation 

and opportunity for justice as any other person who is killed in Western Australia.788 

11.248 She argued that there was a need for a dual jurisdiction in workplace fatality investigations, 

the police and WorkSafe working together. In oral evidence before the Committee, 

Ms Ballantine expanded on this theme: 

Currently what happens is that if there is a fatality, both the police and WorkSafe 

attend. In the case of my son, police and WorkSafe attended. Because there is no 

specific provision in the Criminal Code to state industrial manslaughter, my 

understanding is that there is no canvas or visibility for the police to look for that 

specific provision for a breach on a building site. The police would come in and 

assess the site for obvious criminality. When that obvious criminality is not found, 

the site gets handed over to WorkSafe, who hold the jurisdiction. WorkSafe then 

goes and investigates and prosecutes under their powers under the occupational 

health and safety act, and the police are out of the game. … The problem is the 

practice. Police come in, they assess it for two days and they are out. They do not 

make a full and comprehensive assessment of a breach of, I guess, corporate duty 

as a duty holder in the context of a workplace.789 

                                                      
786  Government of Australia, Australian Government response to the Senate Education and Employment References 

Committee report: They never came home — the framework surrounding the prevention, investigation and 

prosecution of industrial deaths in Australia, December 2018, pp 10-11. 

787  ibid., p 11. 

788  Tabled Paper 1, tabled by Regan Ballantine, during hearing held 5 March 2019, p 2. 

789  Regan Ballantine, transcript of evidence, 5 March 2019, p 12. 
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11.249 Professor Richard Johnstone, of Griffiths University, wrote on this theme: 

Why are prosecutions for gross negligence manslaughter so rare? One explanation 

is that whenever there is a fatality at work, the police defer to the work health and 

safety inspectorate, who conduct investigations and prosecute, if at all, for 

contraventions of the relevant work health and safety statute. Work health and 

safety regulators are, however, aware of the possibility of referring the matter to the 

police or the relevant Director of Public Prosecutions for a manslaughter 

prosecution, but this is rarely done, because of the difficulties of proving that a 

corporation, or a corporate officer, committed the offence.790 

11.250 This is an issue that has concerned the Committee throughout this inquiry. The Act provides a 

gross negligence provision at section 19A(1), but WorkSafe told the Committee that it had 

never successfully prosecuted any person or corporation pursuant to that provision.791 

WorkSafe did not provide a satisfactory response as to why this was the case.  

11.251 As part of this inquiry, the Committee has examined the difficulty in establishing the elements 

of a gross negligence offence and the adequacy of the training received by inspectors, 

including the prosecution policy used by inspectors in guiding their work, to determine 

whether that training is adequate to ensure inspectors collect the evidence needed to 

establish gross negligence. 

11.252 Whilst acknowledging that: 

 inspectors have different levels of experience that they bring to the job, and are at 

different levels within WorkSafe, and therefore some have greater investigative experience 

than others 

 based on those inspectors that the Committee compelled to give evidence, inspectors are 

diligent, committed and hardworking 

 inspection/investigation teams are under resourced and carrying significant workloads 

the Committee was of the opinion that forensic training provided to inspectors, noting that 

much of this is on-the-job training, is insufficient. These matters are discussed in greater detail 

in Chapter 10. 

11.253 WA Police attending a workplace fatality essentially attend to secure the site until WorkSafe 

inspectors arrive, investigate for criminality and (as coroner’s investigators792) gather evidence 

for the State Coroner for the purposes of establishing the cause of death and, if it is 

determined one is needed, the coronial inquest. WA Police will take statements from 

witnesses, and WorkSafe will separately take statements from the same witnesses. 

11.254 The Committee questioned whether two government agencies conducting interviews of the 

same witnesses was an efficient use of public resources. It also considered the impact on 

those who witnessed the fatal incident having to be interviewed twice to recount the 

traumatic details of what they saw and/or heard. 

11.255 The Committee does not agree with WorkSafe and is of the view that the WA Police and 

WorkSafe should be able to work cooperatively through any tensions that may arise and that 

                                                      
790  R Johnstone, ‘Work health and safety and the criminal law in Australia’, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 31. 

791  The Committee notes that, whilst formalising this report, on 14 July 2020, the first ever successful section 19A(1) 

prosecution for gross negligence in Western Australia was reported on The West Australian newspaper website – 

see https://thewest.com.au/news/court-justice/perth-recycling-company-resource-recovery-solutions-guilty-of-

gross-negligence-over-workers-arm-amputation-ng-b881608337z. Viewed on 3 August 2020. 

792  All members of WA Police are coroner’s investigators by virtue of section 14(2), Coroners Act 1996. 

https://thewest.com.au/news/court-justice/perth-recycling-company-resource-recovery-solutions-guilty-of-gross-negligence-over-workers-arm-amputation-ng-b881608337z
https://thewest.com.au/news/court-justice/perth-recycling-company-resource-recovery-solutions-guilty-of-gross-negligence-over-workers-arm-amputation-ng-b881608337z
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WorkSafe and WA Police would both benefit from a cooperative approach to the investigation 

of workplace fatalities. The Committee strongly endorses the need for WorkSafe and the WA 

Police to establish an MOU for the investigation of workplace fatalities. 

FINDING 81 

Officers of Western Australia Police will investigate a workplace fatality for criminality, and for the 

Coroner under the Coroner’s Act 1996. 

 

FINDING 82 

WorkSafe inspectors investigate workplace fatalities for the purposes of the Occupational Safety 

and Health Act 1984. 

 

RECOMMENDATION 74 

The Committee recommends that, should legislative amendments to the Occupational Safety and 

Health Act 1984 be needed to facilitate WorkSafe and Western Australia Police jointly investigating 

workplace fatalities and sharing evidence, the Minister for Industrial Relations should introduce a 

Bill to the Parliament of Western Australia to effect the legislative amendments needed. 

11.256 The Committee notes with interest that its concerns about the level of forensic training 

provided to inspectors are shared by the Minister for Industrial Relations, as is evidenced by 

the Minister’s comments during the second reading debate on the Work Health and Safety Bill 

2019 in the Legislative Assembly: 

The commissioner is independent, it is up to him to make his own decisions, but I 

have asked him to engage more with police. He is now inviting police to come 

because they have forensic skills that are not present at WorkSafe. For workplace 

deaths, police now join WorkSafe in investigations. Take the matter that was 

referred to by the member for Dawesville, the Jaxon case, one of the discussions 

was whether there was sufficient evidence to proceed with particular charges. The 

Hanssen case is another example. I have had discussions. It is not as though it is 

iterative. I am not saying I am directing him; it is the commissioner’s decision to 

change the way investigations are done. Police have much better forensic capacity. 

As we all know, the forensic capability of the police force is now much better than it 

was even a decade ago. That is one of the things that we are looking at.793 

11.257 The Committee also notes with interest the Minister’s comments suggesting that it is within 

the power of the Commissioner to determine the way investigations are done. Firstly, the 

Commissioner is constrained by the provisions of the Act. Secondly, whilst the Commissioner, 

pursuant to the provisions of the Act, appoints inspectors and may in theory at least guide 

their work, under the new structure the Commissioner no longer sits as the CEO of a separate 

WorkSafe agency, able to direct WorkSafe staff. The Commissioner does not hold a position 

within DMIRS where WorkSafe staff are now located. The Deputy Director General of DMIRS 

has line responsibility for inspectors. The Commissioner is required to consult and liaise with 

the Deputy Director General with respect to any change to the way investigations are done, 

especially if this requires structural changes, additional training and expenditure of 

Department funds, making it much more difficult for the Commissioner to be able to effect 

change. (see further comments on this at Chapter 3, paragraphs 3.18 to 3.27). 

                                                      
793  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 19 February 2020, p 840. 
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11.258 The Committee notes however the Commissioner’s response to questions put by the 

Committee at a hearing on 16 September 2019 that he is closely reading transcripts of the 

Committee’s hearings, has noted this issue and has commenced discussions with the WA 

Police (see Chapter 5 for further discussion of this matter). 

11.259 The Committee also notes that, since the hearing with the Commissioner on 16 September 

2019, WorkSafe’s investigative practices appear to be moving in the right direction. The COSH 

minutes for 4 March 2020 record that Joseph Lee, Director Investigations of WorkSafe, made a 

presentation to members, highlighting changes to WorkSafe’s investigatory processes. The 

minutes state: 

Mr Lee spoke about the Directorate’s future plans, transformation process and 

priority action areas which are currently being implemented. The plan focuses on 

investigative quality and expediency improvements with a 12 to 18-month 

implementation timeframe. These include: 

 development and documentation of effective and contemporary 

investigative practices; 

 assessing the manner of operation with other agencies, and managing the 

challenges involved in joint jurisdictional cases and coordinating services; 

 analysing key areas of the investigative practices process - physical, oral, 

confessional evidence. In relation to physical evidence practices, the 

Directorate is increasing its capacity internally. In relation to the other 

practices, the Directorate has engaged an internationally renowned 

interviewing expert to develop guidelines and a training package. The final 

product is expected in June; 

 improvement to workplace culture and investigative responsiveness; 

 development of cooperative practices with key external agencies, including 

Western Australia Police (WAPOL) which has responsibility for reporting 

fatalities to the Coroner in WA. In particular, the Directorate is developing 

protocols with WAPOL to utilise their forensic capacity and to ensure timely 

notification of fatalities related to workplace incidents, including road 

fatalities which may have occurred during a work activity; 

 introduction of a team based investigative methodology which will ensure 

investigation of cases is conducted promptly; and 

 changes to the staff recruitment focus to seeking people with investigative 

prowess which will allow for recruitment of specialist roles and improve 

investigative acumen.794 

11.260 The Committee notes that these are matters that have been raised by the Committee during 

the inquiry, and welcomes these initiatives.  

Prosecution timeframes 

11.261 The Committee heard in private session, and accepts, that the average time between an 

investigation file (or legal brief) being received by WorkSafe’s lawyers and prosecution notices 

being signed (stage (2) outlined at paragraph 11.215) has reduced significantly in recent years, 

being up to one year or more prior to 2014 to less than 200 days in 2018-19. 

                                                      
794  Commission for Occupational Safety and Health, Minutes — 4 March 2020, p 3. 
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Figure 25. Average days between the Inspectorate Director delivering the brief to the prosecution 

officer and the signing of the charge before a Justice of the Peace  

 

[Source: Andrea Crighton-Browne, Assistant General Counsel, Department of Mines, Industry Regulation and 

Safety, answer to question on notice 6 asked at the hearing on 19 November 2018, dated 22 January 2019, 

p 4.] 

11.262 WorkSafe explained to the Committee why an investigation file (or legal brief) may reside with 

the lawyers for some time, before a decision to prosecute is taken: 

Once the brief is allocated, a lawyer will review the evidence in the Legal Brief to 

determine if there is admissible evidence capable of proving each of the elements 

needed to prove the charge. During the process, the lawyer will meet with the 

relevant inspectors to clarify the evidence and if necessary suggest that further 

evidence be obtained to clarify a particular issue.795 

Legal Briefs can run to 40 lever arch volumes of documentary evidence, including 

specialist technical material such as drawings, plans, CCTV footage, computer 

programming data and code, electronic engineering diagrams and drawings.796 

11.263 Often, expert evidence will be required in support of the evidence obtained by inspectors. 

This may be problematic: 

Locating an expert willing to be engaged by WorkSafe to provide an independent 

opinion in relation to an area of expertise falling within his or her area of expertise 

is challenging. First, potential experts do not want to judge others within their 

shared industry. Second, potential experts may be put off by the potential that they 

will be required to give evidence at a trial and undergo cross-examination. Third, 

the area requiring an expert opinion is often so specialised that there is only one or 

more persons holding that expertise within Western Australia or even Australia. 

Fourth, there is often little motivation for an expert to expose him or herself in these 

ways.797 

                                                      
795  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 57. 

796  ibid., p 56. 

797  ibid. 
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11.264 The legal team will, finally, provide an opinion as to the prospects of success in the case, 

taking into account the prosecution considerations set out previously in this chapter, before 

(if appropriate), issuing prosecution notices. Thereafter, the matter is in the hands of the 

courts (stage (3) as outlined in paragraph 11.215). WorkSafe submitted the following data for 

time spent at court: 

Table 27. Average time at court and longest time at court: 2007-08 to 2018-19 

Financial 

Year 

Average number of days at court Longest number of days at court 

2007-08 243 836 

2008-09 422 1345 

2009-10 250 1285 

2010-11 232 577 

2011-12 170 432 

2012-13 281 910 

2013-14 176 832 

2014-15 290 958 

2015-16 160 353 

2016-17 99 272 

2017-18 339 775 

2018-19 210 450 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 29. Note: data for 2017-

18 and 2018-19 correct on 23-10-2019 with matters still pending. The table provides the average time 

between the date the charge was laid and the resolution of the court process, whether it was a conviction or 

not (average time at court) and the longest period of time between the date the charge was laid and the 

resolution of the court process, whether it was a conviction or not (longest time at court).]  

11.265 Where there have been complaints regarding the total length of cases, from workplace 

incident to court outcome, the data shows the majority of the wait time is spent on the 

investigation and not on case preparation or court waiting periods (with exceptions). Of 

course, once prosecution notices have been issued and served, the time until the conclusion 

of the case is not a matter that WorkSafe can control. 

11.266 On the matter of the whole three-year limitation period being utilised by WorkSafe to 

complete at least some of its workplace fatality investigation, Ms North told the Committee: 

the law provides a statute for us to complete investigations, which is a three-year 

statute. So three years is legally acceptable and the courts will accept it.798  

11.267 This matter was raised with the Commissioner in September 2019. He explained in evidence: 

If there is an investigation that is detailed and complex and requires a plethora of 

files and documents to bring about the prosecution, that takes time to get through. 

That is obvious. That is not the only reason; there is an opportunity to enhance the 

legal team and to increase the numbers there to provide the advice and look at 

                                                      
798  Sally North, A/Director, Service Industries and Specialist Directorate, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, transcript of evidence, 2 October 2017, p 10. 
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getting through the investigation briefs as they come through, so that, I would 

suggest to you, is a recognition that there are opportunities for improvement there, 

but with regard to detailed and complex investigations, investigators need time to 

do a quality investigation and make sure that the evidence that they gather and put 

together is correct; equally, the legal team needs also to be able to be given that 

opportunity.799 

11.268 The Committee heard evidence from inspectors taken in private session, that while the 

complex workplace arrangements and the need to obtain expert opinions is a factor in the 

time taken to complete investigations, the main factor is that they are under resourced, often 

juggling more than one investigation at the same time and with others waiting in the queue. 

FINDING 83 

WorkSafe inspectors are under resourced and often juggling a number of workplace fatality and 

serious injury investigations. 

 

FINDING 84 

WorkSafe do not have sufficient inspector resources, and this is a significant factor in the lengthy 

time taken to complete workplace fatality and serious injury investigations.  

 

FINDING 85 

WorkSafe inspectors do not receive adequate forensic training to the standard needed to establish 

gross negligence offences. 

 

FINDING 86 

WorkSafe does not have sufficient lawyers in its Legal Services team to review and provide 

opinions on legal briefs in a timely manner. 

 The need for additional funding to allow for the employment of more inspectors, and to 

provide for the specialist training they require, is to be found at Recommendations 8, 12 and 

62. 

RECOMMENDATION 75 

The Committee recommends that the State Government provides WorkSafe (the Department of 

Mines, Industry Regulation and Safety) with sufficient additional funding to increase the number of 

lawyers in its Legal Services team dedicated to WorkSafe matters. 

11.270 The limitation period for the bringing of a prosecution under the Act is three years.800 

Adoption of the Model WHS legislation in WA would introduce a reduced limitation period 

for the bringing of prosecutions by WorkSafe to two years, thus causing an enforced 

reduction in any delays in bringing proceedings.801 The Committee is of the view that such a 

reduced limitation period should be adopted in Western Australia. 

                                                      
799  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 59. 

800  Occupational Safety and Health Act 1984, s 52(3). 

801  Model WHS Act, s 232(1)(a). 
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RECOMMENDATION 76 

The Committee recommends that the limitation for bringing a prosecution under the Occupational 

Safety and Health Act 1984 be reduced from three years to two years, and that the Minister for 

Industrial Relations brings to the Parliament of Western Australia legislative amendments to give 

effect to that reduction. 

11.271 The Committee notes that the provision giving effect to this amendment, should it be passed 

by Parliament, currently appears at clause 232 of the Work Health and Safety Bill 2019, as 

referred to the Legislation Committee for scrutiny. 

Inspectors’ access to the legal team 

11.272 In its initial submission to the inquiry, WorkSafe wrote: 

WorkSafe officers, including inspectors, have immediate on-site access to WSLS 

[WorkSafe Legal Services]. A lawyer in the team is also available outside of business 

hours to provide urgent legal advice. The assistance of WSLS’ administrative and 

legal officers is provided to WorkSafe officers routinely throughout each day.802 

11.273 The submission went on: 

During most investigations, inspectors request at least one legal opinion concerning 

an aspect of their investigation. The formal process requires opinions to be 

requested by the principal inspector sending an email to the WSLS email group. The 

Director of WSLS allocates the request for legal advice to a lawyer. If the request 

concerns an investigation, which a particular lawyer has already advised upon, that 

lawyer will be allocated the request. 

In other instances, inspectors visit a lawyer’s office to ask for an impromptu legal 

opinion. 

Both forms of request for a legal opinion occur regularly throughout each day. 

Almost without exception the legal opinion is provided immediately or within hours 

of the request. Finally, the opinion is then shared within the WSLS group. This 

ensures continuity of future legal advice. The opinion is then saved into the WSLS 

electronic file containing previous legal opinions.803 

11.274 However, the Committee heard evidence from WorkSafe inspectors and team managers in 

private session that inspectors were not permitted to go directly to the legal team to ask for 

advice. All requests for legal advice must be channelled through the team managers. 

11.275 The CPSU/CSA submitted that: 

The CPSU/CSA has concerns about a perceived lack of consultation and accessibility 

between WorkSafe divisions. WorkSafe Inspectors are prevented from seeking 

information and advice from the Legal Services team and must only liaise on a 

Manager to Manager level. This results in a limited ability to convey specialised 

advice on the legal response to matters within the purview of the investigations 

team.804 

                                                      
802  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 54. 

803  ibid. 

804  Submission 27 from the Community and Public Sector Union/Civil Service Association (CPSU/CSA), 25 August 2017, 

p 7. 
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11.276 The WorkSafe Legal Services team (prior to the 2017 and 2018 restructuring within DMIRS) 

consisted of three lawyers, and administrative officers, specialising in the area of occupational 

safety and health.805 The additional funding allocated to WorkSafe in 2019 will allow for the 

recruitment of an additional officer.806 However, WorkSafe’s legal officers are now part of the 

wider legal services division in the Service Delivery Group within DMIRS, described by the 

Minister for Industrial Relations as ‘one of the largest law practices in Western Australia’.807 

11.277 On 13 November 2017, the Committee put it to Mr Kirwin that it had heard evidence that 

inspectors were not permitted to speak to the legal team directly, and that communication 

had to go through the team manager or director. The Committee asked him if this was 

accurate. He told the Committee: 

The lawyers are busy. They have, nominally, 93 inspectors—less than that—feeding 

briefs of evidence to three lawyers. They do not want to be bothered by inspector X 

coming to the door every day. More often than not, that particular question that 

they are going to ask has already been answered once or twice before by the 

lawyers, and the people who will know that information is their immediate team 

manager and their immediate director. Then after that, if it has not been answered, 

they can get an appointment. It is to discourage a hundred people knocking on 

their door. Yes, there is an instruction, but it is an instruction based on disturbance 

of the work.808 

11.278 The Committee later asked WorkSafe whether inspectors in the investigative inspectorate are 

able to speak directly to the WorkSafe lawyers when they need to ask a question. WorkSafe 

told the Committee: 

Yes. Inspectors routinely speak directly with the legal team.  

It is preferable that before requesting legal advice from a lawyer, inspectors 

approach their manager with the question, as often the manager can answer it as a 

similar question has been asked in the past or where it is an operational question 

rather than a legal question. If the manager cannot answer the question, legal 

advice is requested by either the manager or the inspector. Once an inspector has 

obtained legal advice from a lawyer in relation to a particular investigation, the 

inspector can directly approach that lawyer for further questions relating to the 

matter.809 

11.279 The Committee accepts that, with a small legal team available to service a large team of 

inspectors, as well as other duties it will have, it makes sense for queries to be channelled 

through a senior person. It is likely that the person will have heard the question before, and 

can answer it without reference to the busy lawyers. The Committee did hear however, in 

private session, that it is not uncommon for an inspector to wander into lawyers’ offices for an 

informal chat about cases.  

11.280 The Commissioner was of the view that any problem with access to the legal team: 

                                                      
805  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 54. 

806  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 9. 

807  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 19 February 2020, p 841. 

808  Christopher Kirwin, Director, Industrial and Regional, WorkSafe WA, Department of Mines, Industry Regulation and 

Safety, transcript of evidence, 13 November 2017, p 17. 

809  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 30 April 2018, p 7. 
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is around resources. Legal officers have been busy with a whole range of legal 

matters. That does not make them readily accessible, so that might be the issue that 

has been reported in the past. I recognise that and, hopefully, the additional legal 

person in the funding that the Premier has announced will assist that. I do not think 

there is a wall there that prevents inspectors from getting the advice. But in terms 

of obtaining the advice, it is definitely prioritised.810 

11.281 Asked whether it was the case that inspectors could simply call someone on the legal team to 

seek advice, the Commissioner went on: 

I do not see any restrictions there. They can ring. They can email. They can walk 

down to the end of the office and ask the question. If the legal people are busy, 

then they will dedicate and prioritise their work accordingly, but I do not think that 

there is a physical barrier or a policy procedural limitation there.811   

11.282 Clearly, the Committee received conflicting information regarding inspectors being able to 

directly access the legal team, and in what circumstances this is permitted. The Committee is 

of the view that it would assist if WorkSafe were to develop a procedure to address this issue, 

to ensure all that WorkSafe staff understood the system for obtaining legal advice. 

Public reporting 

11.283 A common grievance expressed to the Committee was that there is no feedback from 

WorkSafe during or at the end of an investigation into a complaint. All inspectors’ reports or 

entries on WISE are private, and are never released to the public, whether resulting from an 

inspection following an RTA or after a full investigation into a serious incident.  

11.284 The issuing of Safety Alerts has been discussed previously. However, some witnesses 

advocated the need for WorkSafe to publicly report on workplace fatalities and serious 

injuries, noting that these may need to be in a sanitised form so not to jeopardise any future 

prosecution. This would enable the public to have timely access to accurate information about 

the incident, and advice on how to remedy or avoid the hazard even if in a preliminary form. 

UnionsWA submitted that: 

The industry is always looking out for what industries generally are looking out for, 

I suppose—responses to serious incidents. I think the quicker you can progress an 

investigation, while making sure that it is done in an effective way, and publicise the 

fact that prosecutions are happening, I think that kind of broadcast of that 

information is going to be really positive to ensuring better compliance with the 

laws in Western Australia.812 

11.285 The CFMEU went further, submitting that WorkSafe should be required to issue a report to 

the public regarding the outcome of complaints within a prescribed time period.813 

11.286 The Committee looked into methods of public reporting utilised in other jurisdictions, 

particularly the mines inspectorate and the national transport safety regulator. 

                                                      
810  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 12. 

811  ibid. 

812  Owen Whittle, Assistant Secretary, UnionsWA, transcript of evidence, 11 September 2017, p 4. 

813  Submission 33 from the Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 

Divisional Branch, 11 August 2017, p 12. 
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Options for a public report 

The DMIRS Significant Incident Report 

11.287 The DMIRS Resources Safety Division publishes Significant Incident Reports (SIRs). A SIR:  

 contains a summary of a serious incident and the details of that incident 

 contains non-identifiable information 

 identifies the direct causes and contributory causes of the incident 

 sets out the actions required to prevent the incident from happening again.  

 A SIR is usually produced when there is a fatality or serious incident. It often contains:  

 a brief summary of the incident and what occurred 

 photographs 

 direct and contributory causes of the incident 

 the actions required to avoid the incident from occurring again 

 further information on the subject of the incident. 

11.289 A SIR is usually around two to three pages long, with photographs, and does not contain any 

identifying details regarding the incident. Examples may be found on the DMIRS website.814  

ATSB reports 

11.290 The ATSB is a national transport safety investigator. It is an independent statutory agency run 

by the Commonwealth, governed by a commission and with a function to improve safety in 

the aviation, marine and rail modes of transport.815 The ATSB is established by the Transport 

Safety Investigation Act 2003 (Cth) and conducts its investigations in accordance with the 

provisions of that Act. 

11.291 The ATSB must issue a final report in relation to each investigation, containing safety action 

statements or safety recommendations. Section 25 of the governing Act states: 

Reports on investigations 

(1)  The ATSB must, as soon as practicable after an investigation has been 

completed, publish, by electronic or other means, a report in relation to the 

investigation. 

(2)  The ATSB may, at any time before an investigation has been completed, publish, 

by electronic or other means, a report in relation to the investigation if it considers 

that the publication of the report is necessary or desirable for the purposes of 

transport safety. 

(3)  A published report may include submissions that were made by persons to the 

ATSB in response to a draft report, safety action statements or safety 

recommendations. 

(4)  A published report must not include the name of an individual unless the 

individual has consented to that inclusion. 

                                                      
814  Department of Mines, Industry Regulation and Safety. See: 

http://www.dmp.wa.gov.au/Safety/Mines-safety-alerts-13194.aspx. Viewed 11 June 2019. 
815  Australian Government, Australian Transport Safety Bureau, 12 October 2017. See: 

https://www.atsb.gov.au/about_atsb/overview/. Viewed 15 May 2018. 

http://www.dmp.wa.gov.au/Safety/Mines-safety-alerts-13194.aspx
https://www.atsb.gov.au/about_atsb/overview/
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(5)  In this section: 

report means any one or more of the following: 

(a)  a report; 

(b)  safety action statements; 

(c)  safety recommendations. 

11.292 Final and draft reports created by ATSB are not admissible in evidence in any civil or criminal 

proceedings (though this does not apply to a coronial inquiry).816 This provision allows the 

ATSB to produce safety recommendations and draw conclusions in their reports without any 

entity or person being placed at risk of litigation or criminal prosecution.  

11.293 An ATSB occurrence brief is in a similar format to a SIR. It is shorter and contains a summary 

of the incident, followed by a safety message. The information is de-identified. The ATSB 

describe the occurrence brief as: 

concise reports that detail the facts surrounding a transport safety occurrence, as 

received in the initial notification and any follow-up enquiries. They provide an 

opportunity to share safety messages in the absence of an investigation.817 

11.294 The ATSB is an independent investigator, not a regulator. There are no penalty provisions in 

the Transport Safety Investigation Act. This means that, unlike WorkSafe, the ATSB is not 

constrained by legal professional privilege or whether disclosure of information would 

damage a potential prosecution. 

Stakeholders’ preferences 

11.295 In April 2018, the Committee wrote to a number of stakeholders seeking their views on the 

matter, and in particular whether they would favour a Resources Safety Division or an ATSB 

type of report. 

11.296 Multiplex gave its view that either ‘would be useful to industry’. This was based on a view that 

preliminary reports provide opportunities: 

 for industry to learn by considering available information (albeit conditional) while 

awareness of incident is in mind 

 for some potentially significant information to be available in a considerably shorter 

timeframe 

 to understand probable significant/contributory incident factors and consider in relation 

to workplaces 

 to dispel ‘industry expert’ conjecture.818 

11.297 The CFMEU agreed. It wrote to the Committee on 27 June 2018, stating its view that it would 

be useful if WorkSafe published reports similar to those of the Resources Safety Division and 

the ATSB, because they would, in its view: 

a) Provide industry with information that can be used to prevent similar incidents; 

                                                      
816  Transport Safety Investigation Act 2003 (Cth) s 27. 

817  Australian Government, Australian Transport Safety Bureau, 12 October 2017. See: 

https://www.atsb.gov.au/publications/occurrence-briefs/2018/aviation/ab-2018-038/. Viewed 30 April 2018. 

818  Jason Thomson, Multiplex, answer to questions on notice 1, 2 and 3 asked in letter dated 11 April 2018, dated 

13 April 2018, p 1. 

https://www.atsb.gov.au/publications/occurrence-briefs/2018/aviation/ab-2018-038/
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b) Provide industry with effective solutions to hazards and risks; 

c) Enable industry to use the reports to identify and review contributing factors and 

causes that may impact other processes; 

d) Assist in the establishment of industry standards; 

e) Highlights to industry any unforeseen safety concerns which may not have been 

considered within that industry; 

f) Highlights issues associated with change management; and 

g) Establishes a proactive and educational measure within the OH&S system in 

Western Australia.819 

11.298 Gerry Hanssen, Managing Director of Hanssen Pty Ltd, favoured the SIR type of reporting, and 

warned against adoption of the ATSB model, He said: 

The significant Incident report is very good for the following reasons: 

1. Summarises clearly and concisely the incident; 

2. Identifies causes and provides actions required; 

3. Provides further information to assess risks better, however, revision of related 

regulations or standards must be considered for improvement as a result when it is 

relevant. 

The ATSB investigation report should be avoided for the following reasons: 

1. It is unnecessarily long and complicated; 

2. It tends to divert from the main subject of identifying the root problem; 

3. Does not go along the lines of the construction industry reporting.820 

11.299 WAPU believed that the adoption of the SIR as a template ‘would be advantageous in terms 

of a consistent standard of reporting for all WA industries and sectors’. It added that 

identifying details should be removed from any public reports.821 The MUA told the 

Committee that the SIR ‘would be the most beneficial way to go’822, and the AMWU823 and the 

CPSU/CSA agreed.824 

11.300 The Committee took the opportunity to raise this matter with the Director General of DMIRS 

during the hearing on 23 October 2019. He conceded that ‘the management and the 

provision of information in this is probably something that we can do better on.’825 He went 

on: 

                                                      
819  Robert Benkesser, Safety Officer, Construction, Forestry, Mining and Energy Union, Construction and General 

Division, WA Divisional Branch, letter, 27 June 2018. 

820  Gerry Hansson, Managing Director, Hanssen Pty Ltd, letter, 3 July 2018. 

821  George Tilbury, WA Police Union, answer to questions on notice 1, 2 and 3 asked in letter dated 11 April 2018, 

dated 13 April 2018, p 2. 

822  Mick Cross, Maritime Union of Australia, answer to questions on notice 1, 2 and 3 asked in letter dated 

11 April 2018, dated 13 April 2018, p 1. 

823  Glenn McLaren, Assistant State Secretary, Australian Manufacturing Workers’ Union, letter, 28 June 2018. 
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One other observation, if I may, is one of the advantages of bringing together the 

resource safety and the WorkSafe part into the safety regulation group has been to 

highlight some different approaches. Some of those differences in approaches are 

due to different legislative requirements but some of it is about practice and 

culture. In the resource safety space, I think the practice has been to provide more 

information out early. That has got some disadvantages, but I think that provides us 

with a lot of fertile ground about how to think about how we might do that better, 

and again I know the WorkSafe commissioner is involved in the discussions with the 

coroner, but also with WAPOL, who we deal closely with, and I think there is scope 

for things we could do differently still within the legislative requirements.826 

11.301 The issue of more public reporting was also raised with the Commissioner. He told the 

Committee: 

One of the things that I have been working on with the department is to have safety 

alerts ready and available to be able to release without incorporating specific details 

of an incident that might impact on a case, but can provide information for industry 

to take on board for the purposes of prevention. I think that is important. Having 

not necessarily a template but a safety alert ready—there are mechanisms of injury 

that occur regularly so I think we can have information that is readily available to 

make available to the public for the purposes of prevention, and I am keen to do 

that.827 

11.302 The Commissioner also confirmed that he was in contact with the WA Police and the 

Coroner’s office regarding information sharing.828 

11.303 Given the importance of protecting some information in the event of future prosecutions, the 

Committee understands and accepts that it would be wise for information in WorkSafe 

reports to be de-identified. It would like to see more reporting however. It considers that the 

SIR format would appear to meet WorkSafe requirements for maintaining the integrity of the 

prosecution process. UnionsWA wrote: 

UnionsWA believes that the Mines and Safety Division strikes the right balance 

when communicating about serious incidents, in terms of the level of detail about 

the incident in its Reports, and the promptness of its responses. Appropriate respect 

is paid to family members of a deceased person, and future prosecutions of the 

workplace incident are not compromised.829 

11.304 Moreover, as UnionsWA added: 

Given the recent machinery of government changes, one of the positives that 

should come from the amalgamation of Mine Safety into a safety division of 

DIMIRS, would be for WorkSafe to adopt Mine Safety practices which have proven 

to be effective.830 

11.305 The Committee is strongly of the view that WorkSafe needs to provide a brief public report in 

relation to workplace fatalities and serious injuries similar to the SIR. The timely release of 

such a report as soon as possible after an incident serves a critical safety education and alert 

tool. The Committee notes that it may even be appropriate for WorkSafe to issue another 

such report at the end of its investigation if further safety information can be provided, or at 

                                                      
826  ibid., p 17. 

827  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 22. 

828  ibid., p 66. 

829  Owen Whittle, Assistant Secretary, UnionsWA, letter, 15 May 2018, p 1. 

830  ibid., p 2. 



  

Chapter 11    The adequacy of administrative processes 311 

the conclusion of a prosecution, or to communicate recommendations of the Coroner in so far 

as they relate to safety following a coronial inquest. 

11.306 The Committee is pleased to see that both the Director General of DMIRS and the 

Commissioner are giving active consideration to the need to release information about 

workplace fatality and serious injury incidents to the public. The Committee is keen to see this 

implemented as soon as possible as a matter of importance.  

FINDING 87 

WorkSafe does not produce public reports following workplace fatalities and incidents of serious 

injury, detailing the circumstances and to alert similar industries to risks and hazards. Such reports 

would provide: 

• a vehicle for important information from an initial investigation to be released to the general 

public sooner 

• an opportunity for other workplaces to learn from the incident and take safety precautions to 

prevent similar incidents from occurring. 

 

RECOMMENDATION 77 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) adopts, as a matter of priority, the practice of issuing a public report on workplace fatalities 

and serious injuries, similar to the Resource Safety Division’s Significant Incident Reports, to raise 

public awareness of the incident, the likely cause of the incident and the safety measures required 

to avoid a similar incident. This public report should be issued as soon as possible after the 

conclusion of the investigation. The Committee further recommends that WorkSafe considers 

whether an update report should be released to inform industry of safety recommendations made 

by the Coroner following a coronial inquest, if appropriate. 

Prosecutions 

11.307 WorkSafe has the power to prosecute any person for a breach of the Act. WorkSafe’s lawyers 

handle most prosecutions in house. Mr McCulloch told the Committee: 

We have three lawyers, and they do the bulk of them. There will occasionally be big 

ones, which are going to be big and probably go into other places with appeals and 

that, and we make a decision quite early that we are going to use the State 

Solicitor’s Office, but they are few and far between.831  

11.308 Mr McCulloch added: 

we have a lot of success. We win most of our cases.832   

11.309 WorkSafe’s Prosecution Policy sets out the considerations for prosecutions. Its purpose is 

explained as follows: 

Prosecution of an alleged breach under the OSH Act or Regulations is discretionary, 

and prosecution is not the only enforcement tool available to deal with an alleged 

breach. It is therefore important that decisions made regarding prosecution are 

appropriate. 

                                                      
831  Lex McCulloch, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, transcript of 

evidence, 4 September 2017, p 62. 

832  ibid. 
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The Prosecution Policy provides a framework within which such decisions can be 

made. 

Importantly, the Prosecution Policy aims to ensure the law (the OSH Act and 

Regulations) is applied impartially, in a fair and consistent manner. It aims to ensure 

decisions in relation to prosecutions are based on appropriate criteria which are 

public, open, fair and capable of being applied consistently across the broad range 

of circumstances to which the occupational safety and health laws apply. 

Through application of this policy, WorkSafe will avoid arbitrary decisions, and will 

ensure prosecutions are not conducted for improper purposes, capriciously or 

oppressively. 

This policy embraces the principles contained in the Statement of Prosecution 

Policy and Guidelines issued by the Director of Public Prosecutions (DPP) and 

published in the Western Australian Government Gazette on 3 June 2005 (referred 

to here as the DPP’s guidelines). This policy largely follows the DPP’s guidelines 

(except where matters are not dealt with in the guidelines or require customisation 

to fit WorkSafe’s circumstances). In particular, this policy adopts the principles that, 

before proceeding, a prosecution must: 

 disclose a prima facie case; and 

 be in the public interest (this includes consideration of the prospects of 

success).833  

11.310 The fundamental objectives of a WorkSafe prosecution are: 

 to bring to justice those who commit offences 

 to punish those who deserve punishment for their offences 

 to deliver a deterrence message to industry (either broadly or to one or more particular 

sector(s)) in order to improve compliance with the law 

 to discourage repeat offences and/or recalcitrance by duty holders, and thereby to 

improve occupational safety and health in workplaces.834 

11.311 Where a prima facie case might be established as a matter of law, the public interest must 

then be taken into account before a prosecution is launched. The Prosecution Policy offers the 

following guidance: 

Where a prima facie case exists, a prosecution should only proceed where a second 

test is satisfied, namely where the prosecution is in the public interest. Whether a 

prosecution is in the public interest is determined by considering: 

 Firstly whether there are reasonable prospects of conviction 

 If the above point is satisfied, then there are a range of other factors to be 

considered, where they are relevant to the case in question. 

It is in the public interest that prosecutions be conducted fairly and impartially. 

A prosecution which is conducted for improper purposes, capriciously or 

oppressively is not in the public interest.835 

                                                      
833  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

Attachment 5.6, p 2. 

834  ibid., Attachment 5.6, p 3. 

835  ibid., Attachment 5.6, p 4. 
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11.312 A great deal of guidance is then outlined on relevant factors to be taken into account, and 

those that should be dismissed as irrelevant. 

11.313 WorkSafe publishes the outcomes of successful prosecutions on the WorkSafe website in a 

prosecutions database (http://prosecutions.commerce.wa.gov.au/). The summary shows the 

parties, a description of the facts, the court decision and the penalty given to the defendant. 

As with a number of other sources of useful information on the WorkSafe website, the 

Committee expresses its concern that the prosecution outcomes webpage is difficult to locate. 

The Committee suggests that WorkSafe considers creating a direct link prominently on its 

home page to the prosecution outcomes webpage. 

11.314 WorkSafe provided data on the number of prosecution notices signed in the years since 

2007/18, and how many of those resulted in convictions: 

Figure 26. Number of prosecution notices signed and convictions: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 25. Note: some charges 

will not result in a conviction or acquittal in the year they were issued, due to time taken by the court process.] 

11.315 The CFMEU told the Committee that WorkSafe has a lamentable ‘lack of successful 

prosecutions, and that penalties have fallen over recent years’. However, from the data 

contained in Figure 26, it seems that this is not the case. 

11.316 The Committee notes that the number of prosecution notices signed since 2010-11 has 

decreased significantly. The quantum of the penalty imposed is determined by the Courts 

having regard to the maximum penalties prescribed in the Act and sentencing requirements. 

The Committee further notes, however, that WorkSafe tend to issue prosecutions at the lower 

end of the offence scale. 

11.317 WorkSafe explained the peak in numbers in the 2010-11 reporting year: 

The higher number of prosecution notices and charges issued in 2010-11 resulted 

from both the higher number of Briefs referred to WorkSafe Legal Services (WSLS) 

and the processing of a backlog of those Briefs. The higher number of Briefs arose 

from a tendency to prosecute straightforward regulation breaches not relating to 

serious or fatal incidents, that are now dealt with by issuing improvement and 

prohibition notices.836 

                                                      
836  ibid., p 23. 

http://prosecutions.commerce.wa.gov.au/
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11.318 The Committee heard from WorkSafe staff in private session that proactive prosecutions, 

meaning prosecutions that are the result of a breach of the Act or Regulations that are not the 

result of an RTA resulting from an injury or death, were virtually unheard of in modern times. 

The CPSU/CSA told the Committee: 

As with other divisions of WorkSafe, the Legal Services division also experience 

insufficient resourcing and workload issues, meaning there is less capacity to 

conduct proactive prosecutions (i.e. those not following an accident or injury).837 

11.319 The Committee asked WorkSafe how many proactive inspections led to prosecutions. 

The following table was provided: 

Table 28. Number of prosecutions resulting from proactive inspections    

Financial Year Number of proactive prosecutions 

2007-08 4 

2008-09 7 

2009-10 15 

2010-11 24 

2011-12 7 

2012-13 3 

2013-14 1 

2014-15 0 

2015-16 1 

2016-17 1 

2017-18 0 

2018-19 0 

Total 63 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 31] 

11.320 This data illustrates a change in WorkSafe culture, preferring a ‘carrot over stick’ approach, 

whereby inspectors seek to educate and encourage employers to provide safer workplaces 

through the issuing of notices rather than through taking enforcement action by way of 

prosecution of breaches of the Act. (see at Chapter 3) A lack of adequate resourcing may have 

necessitated this change in culture and practice, although the Committee heard from 

inspectors questioned by the Committee under compulsion a clear preference not to 

prosecute so as not to alienate the employer, and this was of concern to the Committee. 

11.321 The deterrent effect of enforcement action should not be underestimated. Employers need to 

understand that they have a duty to provide safe workplaces, and if they fail in this duty, 

workers’ safety and lives are put at risk. Clearly the effectiveness of prosecuting employers for 

breaches of the Act is dependent on the successful prosecution of the breaches. Certainly, the 

data provided for 2008-09 and 2010-11, where convictions were low when compared with the 

number of prosecutions issued, is concerning and of little deterrent effect. Nevertheless, the 

Committee expresses its concern that the reliance on notices to remedy breaches under the 

                                                      
837  Submission 27 from the Community and Public Sector Union/Civil Service Association, 31 July 2017, p 6. 
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Act risks complacency with regard to safety in the workplace, and this should be resisted, as 

the result is workers that tragically die or are seriously injured. 

11.322 The Committee is of the view that, as a regulator, WorkSafe needs to better understand the 

need to use the full set of tools at their disposal to enforce workplace safety. Where an 

employer is a repeat offender and/or shows a scant regard for safety, and where appropriate, 

WorkSafe should not hesitate to prosecute. 

11.323 The Committee was concerned that WorkSafe may concentrate its prosecutorial efforts on 

those breaches of the overriding statutory provisions which lead to a death or serious injury. It 

therefore sought information from WorkSafe as to the number of prosecutions initiated for 

breaches of the Regulations rather than for breaches of the overriding statutory duties. The 

following information was provided: 

Figure 27. The number of prosecutions initiated for one or more regulation breaches, the 

number of charges initiated by regulation and the total number of charges initiated for each 

year over the five-year period between 2014-15 and 2018-19 

 

[Source: Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 10 asked at hearing 

held 16 September 2019, dated 14 October 2019, p 8] 

11.324 It is important that these prosecutions are launched against employers, given the seriousness 

of some of the offences contained in the Regulations. For example, regulations 3.141 and 

3.134 relate to the safety and health of commercial drivers—the first requires an employer to 

ensure that a driver is certified as fit to drive, the second requires that employer to properly 

record the work time, breaks from driving and non-work time of each commercial driver to 

ensure that driver fatigue does not become an issue. Regulation 3.117 prevents anyone from 

carrying-out classes of demolition work without the proper licence, and regulation 6.2 

concerns the carrying-out of high-risk works without the appropriate licence. 

11.325 Other specific offences contained within Part 3 of the Regulations include: 

 failure to properly identify hazards and carry-out appropriate risk-assessments (r 3.1) 

 failure to ensure that isolated employees have proper means of communication available 

(r 3.3) 
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 failure to identify and deal with manual handling hazards (r 3.4), and 

 failure to investigate hazards reported by a worker or HSR (r 3.5) 

as well as provisions regarding the use of cranes at construction sites (r 3.23), the careful 

lowering of objects on construction sites so as not to put at risk any persons below and the 

use and standards of personal protective clothing and equipment (rr 3.32 – 3.36). 

 Part 3 Division 5 of the Regulations contains provisions a breach of which could lead to 

disastrous consequences for workers, dealing with the prevention of falls at workplaces. An 

employer must (r 3.49): 

(a) identify each hazard to which a person at the workplace is likely to be exposed in 

relation to the person falling from one level at the workplace to another; and 

(b) assess the risk of injury or harm to a person resulting from each hazard, if any, 

identified under paragraph (a); and 

(c) consider the means by which the risk may be reduced. 

11.327 Thereafter, the employer must provide proper anchorage and fall-prevention systems (rr 3.50 

– 3.51) and have them inspected at least every six months (r 3.53). Holes of a certain 

dimension must be covered (r 3.54) and falls from edges prevented (r 3.55). 

11.328 The possible consequences of a breach of these provisions are alarming, with some being 

potentially life-threatening, and the Committee is disappointed to note from Figure 27 that so 

few prosecutions are launched under the Regulations where a breach is identified, not 

because of a death or serious injury has resulted, but to punish a recalcitrant employer to 

prevent and rectify potentially serious hazards. Whilst accepting the fact that the Legal 

Services team is under-resourced, the Committee is of the view that tougher action is 

warranted for breaches of these Regulations by way of prosecution. 

FINDING 88 

WorkSafe does not regularly prosecute for breaches of the provisions of the Occupational Safety 

and Health Regulations 1996. 

 

RECOMMENDATION 78 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) adopts a stronger policy of punishment and deterrence where breaches of the 

Occupational Safety and Health Regulations 1996 have been identified or reported. 

11.329 As previously noted, adoption of the Model WHS legislation in WA would introduce a reduced 

limitation period for the bringing of prosecutions by WorkSafe to two years instead of three. 

The Committee notes that this provision currently appears at clause 232 of the Work Health 

and Safety Bill 2019, as referred to the Legislation Committee for scrutiny. 

11.330 Section 231 of the Model WHS Act provides that where WorkSafe has determined not to 

prosecute, a person may within the specified time period write to WorkSafe calling for a 

prosecution to be brought. This provision will require WorkSafe to review a decision not to 

prosecute and either reverse its earlier decision or provide reasons for its decision. The 

provision states: 

(1) If: 

(a) a person reasonably considers that the occurrence of an act, matter or thing 

constitutes a Category 1 offence or a Category 2 offence; and 
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(b) no prosecution has been brought in relation to the occurrence of the act, 

matter or thing after 6 months but not later than 12 months after that 

occurrence, 

the person may make a written request to the regulator that a prosecution be 

brought. 

(2) Within 3 months after the regulator receives a request the regulator must: 

(a) advise the person (in writing): 

(i) whether the investigation is complete; and 

(ii) if the investigation is complete, whether a prosecution has been or 

will be brought or give reasons why a prosecution will not be brought; 

and 

(b) advise the person who the applicant believes committed the offence of the 

application and of the matters set out in paragraph (a). 

(3) If the regulator advises the person that a prosecution for a Category 1 or 

Category 2 offence will not be brought, the regulator must: 

(a) advise the person that the person may ask the regulator to refer the matter 

to the Director of Public Prosecutions for consideration; and 

(b) if the person makes a written request to the regulator to do so, refer the 

matter to the Director of Public Prosecutions within 1 month of the request. 

(4) The Director of Public Prosecutions must consider the matter and advise (in 

writing) the regulator within 1 month as to whether the Director considers that a 

prosecution should be brought. 

(5) The regulator must ensure a copy of the advice is given to: 

(a) the person who made the request; and 

(b) the person who the applicant believes committed the offence. 

(6) If the regulator declines to follow the advice of the Director of Public 

Prosecutions to bring proceedings, the regulator must give written reasons for the 

decision to any person to whom a copy of the advice is given under subsection (5). 

11.331 The existence of this provision is advertised, for example on the SafeWork NSW website. It 

states: 

A person can ask us to start a prosecution if: 

 they believe a category one or two offence under the Work Health and 

Safety Act 2011 has occurred. 

 we have not started a prosecution in the six months (but no later than 

12 months) following the incident. 

The request must be in writing using the request form or by letter sent to us by 

mail. 

We will provide a written response to a request within three months, and advise you 

whether the investigation is complete, and if it is complete whether a prosecution 

will be brought. 
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If the decision has been made not to bring a prosecution, we must tell you the 

reasons for that decision. You can ask the Director of Public Prosecutions to review 

that decision if you wish.838 

11.332 In her review of the Model WHS legislation, Ms Boland reported on the consultations she had 

undertaken on this provision. She wrote: 

Regulators noted unintended consequences of s 231 of the model WHS Act, which 

provides for a person to request that the regulator bring a prosecution in response 

to a Category 1 or Category 2 offence if no prosecution has been brought within six 

to 12 months of the occurrence. Currently, however, the time frame for the requests 

to be made does not align with the amount of time provided to the regulator to 

finalise the investigation and make a decision on whether to prosecute or not. 

Accordingly, regulators suggested amendments to the section to provide greater 

clarity.839 

11.333 Ms Boland went on to comment as follows: 

I recommend that s 231 of the model WHS Act be redrafted to remove the 

12 month deadline for making requests. This would ensure that the Crown can still 

be held accountable for delay, inaction or indecision in cases where there has been 

a protracted investigation or significant delay in making a decision on prosecution. 

It would also be prudent to amend the model WHS Act to make clear what is to 

happen if an investigation is not complete within three months of a request made 

under s 231. Under s 231, if an investigation is not complete within three months of 

receiving the request, the regulator must advise the person that it is not complete. 

But s 231 is silent on what the next steps are after that advice is issued. 

I recommend that a provision be inserted requiring regulators to provide regular 

updates on the investigation after the three-month notice is issued until a decision 

is made on whether a prosecution will be brought.840 

11.334 Her recommendation was accordingly: 

Recommendation 24: Improve WHS regulator accountability for investigation 

progress. 

Amend the model WHS Act to remove the 12-month deadline for a request under 

s 231 that the regulator bring a prosecution in response to a Category 1 or 

Category 2 offence and to ensure ongoing accountability to the person who made 

the request until a decision is made on whether a prosecution will be brought. 

RECOMMENDATION 79 

The Committee recommends that the provisions set out in section 231 of the Model Work Health 

and Safety Act be adopted by the Parliament of Western Australia, subject to the amendments 

suggested in Recommendation 24 of the Review of the model Work Health and Safety laws: Final 

Report, Safe Work Australia, December 2018. 

11.335 The Committee notes that the provisions of section 231 of the Model WHS Act have been 

included in the Work Health and Safety Bill 2019, currently before Parliament. 

                                                      
838  SafeWork NSW. See: https://www.safework.nsw.gov.au/compliance-and-prosecutions/prosecutions#prosecution. 

Viewed 9 May 2019. 

839  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

pp 125-6. 

840  ibid., p 127. 

https://www.safework.nsw.gov.au/compliance-and-prosecutions/prosecutions%23prosecution
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Union prosecutions 

11.336 Section 230 of the Work Health and Safety Act 2011 (NSW) on the matter of prosecutions 

states (insofar as is relevant): 

(1)  Subject to subsection (4), proceedings for an offence against this Act may only 

be brought by: 

(a)  the regulator, or 

(b)  an inspector with the written authorisation of the regulator (either generally 

or in a particular case), or 

(c)  the secretary of an industrial organisation of employees any member or 

members of which are concerned in the matter to which the proceedings relate, 

but only as permitted by subsection (3) if the offence concerned is a Category 1 

offence or a Category 2 offence. 

(3)  The secretary of an industrial organisation of employees can bring proceedings 

for a Category 1 offence or a Category 2 offence only if the regulator has (after 

referral of the matter to the regulator and the Director of Public Prosecutions under 

section 231) declined to follow the advice of the Director of Public Prosecutions to 

bring the proceedings. 

11.337 Thus, a union may bring prosecution proceedings for a Category 1 or 2 offence if the 

regulator has not done so, and where a conscious decision not to prosecute has been taken 

after a referral under section 231 (see paragraph 11.330). 

11.338 New South Wales is the only Australian jurisdiction to have this provision. It is not in the 

Model WHS Act, though some unions submitted to the Boland Review that it should be 

added. Unsurprisingly, employer and industry associations argued that it should not. 

Ms Boland concluded: 

I have also considered the calls for union right to prosecute in this context and … 

am not recommending a change in the current model WHS laws.841 

11.339 The issue was also raised by unions during the Senate Committee inquiry.842 After considering 

the evidence put forward, its Recommendation 17 was: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 amend the model WHS laws to provide for unions, injured workers and their families to bring 

prosecutions; and 

 pursue adoption of this amendment in other jurisdictions through the 

formal harmonisation of WHS laws process.843 

11.341 The issue was raised in this inquiry by WAPU. It said that WAPU members had expressed 

frustration at WorkSafe's inconsistency when it comes to investigating serious breaches of the 

Act, the frustration being in large part due to the thorough and commendable work WorkSafe 

                                                      
841  ibid., p 125. 

842  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

p 62. 

843  ibid., p 63. 
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inspectors had done on previous occasions, and noting that, due to funding issues, WorkSafe 

were now carrying out fewer inspections and commencing fewer prosecutions. It said: 

WAPU continues to advocate it be allowed to commence prosecutions where its 

Members have been subjected to clearly avoidable hazards.844 

11.342 The Committee did not receive enough evidence to form an opinion as to whether unions 

should be given the power to prosecute breaches of the Act or Regulations. 

11.343 The Committee notes that provision for union prosecutions has not been made in the Work 

Health and Safety Bill 2019, as referred to the Legislation Committee for scrutiny. 

RECOMMENDATION 80 

The Committee recommends that the Minister for Industrial Relations reports to the Legislative 

Council, during consideration of the Work Health and Safety Bill 2019, providing the reasons for 

his decision not to include a provision empowering unions to initiate and conduct prosecutions. 

Prosecutors and the creation of an independent statutory office for WHS prosecutions 

11.344 All offences created by the Act and the Regulations are ‘simple offences’. They may be heard 

by a magistrate, and are usually prosecuted by the legal team of the Department. Where the 

team is overburdened or the matter a particularly difficult or time-consuming one, it may be 

referred to the State Solicitor’s Office (SSO). Mr Egan, the State Solicitor, was asked what types 

of case were so referred. He told the Committee: 

It depends upon the nature of the matter. Since 2009, based on a review of the 

files—so that is over the course of eight years—we have received 79 instructions, or 

79 files have been opened, from WorkSafe and of those only 57 have been 

prosecuted. The nature of the matter will depend upon the complexity of the issues 

involved and whether or not WorkSafe determined that they have sufficient 

capacity and expertise to pursue or prosecute those matters. There is no hard and 

fast rule concerning the circumstances when SSO becomes involved.845 

11.345 At the time of that hearing (November 2018), the SSO was handling just one matter for 

WorkSafe.846  

11.346 The Committee has heard and accepted (paragraph 9.1) that WorkSafe’s staff are 

overstretched. The CPSU/CSA added in its submission: 

As with other divisions of WorkSafe, the Legal Services division also experience 

insufficient resourcing and workload issues, meaning there is less capacity to 

conduct proactive prosecutions (i.e. those not following an accident or injury).847 

 Consideration was given to the question of whether decisions on potential prosecutions 

under the Act should be taken by the DPP or the State Solicitor of Western Australia in all 

cases, so as to provide an independence of decision-making that is at arms-length from the 

inspectors who have been involved in investigating the matter. The Chair of the Committee 

asked Mr Egan whether there was any inherent conflict in prosecution decisions being made 

in-house by WorkSafe. Mr Egan replied: 

                                                      
844  Submission 26 from the WA Police Union, July 2017, p 11. 

845  Nicholas Egan, State Solicitor, transcript of evidence, 28 November 2018, p 2. 

846  Nicholas Egan, State Solicitor, answer to question on notice 2 asked at hearing held 28 November 2018, dated 

22 February 2019, p 2. 

847  Submission 27 from the Community and Public Sector Union/Civil Service Association, 31 July 2017, p 6. 
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I would say … that there is always a tension in those sorts of circumstances whereby 

a regulator takes on more than one role. In an ideal world, I think it would be 

preferable if the prosecutorial function were perhaps undertaken by another 

body.848 

 Mr Egan had explained to the Committee by way of a paper he tabled at his hearing that, 

unlike in some other States and Territories, the involvement of the DPP in Western Australia is 

unnecessary under the Act: 

Under the OSH Act, all offences are simple offences. The safety and health 

magistrate has the jurisdiction (under s 5IC(1)(b)) to 'hear and determine' all 

proceedings under s 52. 

The OSH Act is silent on the jurisdiction of the DPP (WA). Section 11 of the Director 

of Public Prosecutions Act 1991 gives the DPP (WA) jurisdiction to commence or 

'take over' any prosecution of a statutory offence (including the OSH Act). 

Consequently, if an offence occurs and WorkSafe choose not to prosecute, the DPP 

(WA) may choose to prosecute.849 

11.349 Whilst that may be the statutory position, Mr Egan further explained: 

The DPP in this jurisdiction takes responsibility for prosecuting indictable offences. 

That is a policy position, as I understand it, which has been undertaken by 

government. The DPP Act enables the DPP to prosecute, as I have indicated, both 

simple and indictable offences. But given the policy position that I have mentioned, 

the decision was taken that the DPP does not become involved in those 

circumstances.850 

11.350 Mr Egan also informed the Committee that, whilst the DPP has a function to prosecute both 

indictable and non-indictable offences, thus picking up any simple offences under the Act, this 

would also extend to the SSO because that office also has the power to prosecute.851 

11.351 Mr Egan stressed that a change in Government policy would be needed for the DPP to take 

responsibility: 

There would be nothing preventing the DPP from taking responsibility from 

prosecuting simple offences—that is, taking over the role of the WorkSafe 

prosecutions—they would, however, need to be funded for that.852 

11.352 The Committee is of the view that the Minister for Industrial Relations should give 

consideration to separating the regulatory and prosecutorial functions of WorkSafe, with 

WorkSafe prosecutions being conducted by either the DPP or the SSO or, at least, all 

prosecutions arising from a workplace fatality to be conducted by either the DPP or SSO. As 

part of this consideration, the Minister should also consider the approach taken by 

Queensland. 

11.353 At the same time as it adopted the Model WHS legislation, the Queensland Parliament 

created the Office of the WHS Prosecutor under Part 4 of the Work Health and Safety Act 2011 

(Qld). The functions of that office holder are: 

                                                      
848  Nicholas Egan, State Solicitor, transcript of evidence, 28 November 2018, p 4. 

849  Tabled Paper 1, tabled by Nicholas Egan during hearing on 28 November 2018, p 7. 

850  Nicholas Egan, State Solicitor, transcript of evidence, 28 November 2018, pp 5-6. 

851  ibid., p 4. 

852  ibid., p 6. 
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(a) to conduct and defend proceedings under this Act before a court or tribunal; 

and 

(b) to advise the regulator on matters relating to this Act; and 

(c) any other function given to the WHS prosecutor under this or another Act.853 

11.354 The WHS prosecutor is appointed by the Governor in Council on the recommendation of the 

Minister (section 31(1)) but, by virtue of section 29: 

In performing the functions and exercising the powers of the WHS prosecutor, the 

WHS prosecutor is not under the control or direction of the Minister. 

 The Senate Committee, which felt that there was merit in having such an independent 

prosecutor’s office, allowing for decisions on prosecutions to be made at arms-length from 

the regulator. The Senate Committee recommended, at Recommendation 14: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 amend the model WHS laws to include the establishment of a dedicated 

WHS prosecutor in each jurisdiction, similar to the model introduced in 

Queensland; and 

 pursue adoption of this amendment in other jurisdictions through the 

formal harmonisation of WHS laws process. 

FINDING 89 

There is tension with WorkSafe taking on both the regulator and prosecutorial roles. 

 

RECOMMENDATION 81 

The Committee recommends that that the Minister for Industrial Relations commissions an inquiry 

to consider the merits of separating the regulatory and prosecutorial functions of WorkSafe, with 

occupational health and safety prosecutions being conducted by either the Director of Public 

Prosecutions or the State Solicitor’s Office, or at least all prosecutions arising from a workplace 

fatality being conducted by the Director of Public Prosecutions. As part of this consideration, the 

inquiry should also consider, as an alternative approach, the establishment of an Office of the 

Work Health and Safety Prosecutor. 

Licences, registrations and notices 

11.356 Under the Regulations, WorkSafe is responsible for a number of further statutory tasks, 

involving the issuing of licences and the granting of registrations. The total number is 

illustrated in this graph: 

                                                      
853  Work Health and Safety Act 2011 (Qld), s 27. 
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Figure 28. Total number of licences and registrations processed: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 32] 

11.357 Each of these licensing and registration tasks is discussed in the following paragraphs. 

High risk work licences 

11.358 Under Part 6 of the Regulations, a person must not undertake a particular class of high-risk 

work unless he or she holds a high risk works licence (HRWL), subject to a number of 

exceptions, including that the person is being supervised by someone with such a licence, or 

the person has applied for such a licence but the application is yet to be finalised.  

11.359 Schedule 6.3 to the Regulations sets out the 29 classes of work that require a HRWL. 

They include: 

 scaffolding - basic, intermediate and advanced  

 rigging work - dogging; basic, intermediate and advanced rigging 

 crane and hoist operation - tower; self-erecting tower; derrick; portal boom; bridge and 

gantry; vehicle loading; non slewing mobile; slewing; materials hoist; personnel and 

materials hoist; boom-type elevating work platform; vehicle mounted concrete placing 

boom 

 forklift operation - forklift trucks; order-picking forklift trucks 

 pressure equipment operation - basic, intermediate and advanced boiler operation; 

turbine operation; reciprocating steam engine operation. 

11.360 Details of when licences are needed and how to apply for them are clearly explained on 

WorkSafe’s website.854  

11.361 Applications for a HRWL are made to WorkSafe under regulation 6.5, accompanied by the fee 

of $100 per class of high-risk work to which the application applies.855 The applicant must be 

at least 18 years of age, and the Commissioner must be satisfied that he or she is competent 

to do the relevant class of work. In deciding the latter, the Commissioner may take into 

account whether the applicant: 

 has recently been issued a notice of satisfactory assessment for that class of work 

                                                      
854  Department of Mines, Industry Regulation and Safety. See: 

https://www.commerce.wa.gov.au/WorkSafe/high-risk-work-licence. Viewed 18 March 2019. 
855  Occupational Health and Safety Regulations 1996, Schedule 6.4. 

https://www.commerce.wa.gov.au/worksafe/high-risk-work-licence
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 has recently been issued a qualification or statement of attainment for that class of work  

 whether the applicant holds a high-risk work (interstate) licence for that class of work 

(regulation 6.7). 

11.362 Licences last for five years (regulation 6.11(1)). 

11.363 As stated on WorkSafe’s website: 

An HRWL is evidence that a person has completed the training specified in the 

relevant Unit of Competency and has been assessed against the National 

Assessment Instrument. The Occupational Safety and Health Regulations 1996 (the 

OSH regulations) establish an HRWL as a threshold qualification which is required 

before a person can do HRWL work.856 

11.364 Each HRWL class of work has its own assessment instrument. These instruments provide the 

framework for assessors assessing candidates against the relevant units of competency, and 

are provided to all jurisdictions by Safe Work Australia, consistent with the aim of facilitating 

the operation of a nationally uniform, competency-based licensing system for persons 

performing certain types of high-risk work. Each of the assessment instruments includes 

assessments based on knowledge, arithmetic calculation and performance of the required 

tasks to the required standard.857 

11.365 WorkSafe’s dealings with the HRWL assessors is dealt with in the next chapter of this report. 

11.366 WorkSafe has the power to suspend a person’s licence on the grounds that information given 

during the application process was false or misleading, or that the person is no longer 

competent to do work of that class (regulation 6.12).  

11.367 Figures for the issue and renewal of high risk work licences, supplied by WorkSafe in its 

submission to the inquiry, demonstrated figures of around 80 000 per annum in 2012-13 and 

2013-14, falling to approximately 60 000 in 2015-16 and 2016-17. WorkSafe explained that 

these declining figures reflected the reduced activity in the mining and construction industries 

and the end of the construction phase of some major infrastructure projects.858 However, the 

DMIRS Annual Report 2017-18 described a rise in the number of applications by nine per cent 

on the previous year (32 530 new licences issued, compared to 30 488 in 2016-17). Further, 

there were 36 646 renewals in 2017-18, compared to 30 646 in 2016-17.859 The Annual Report 

for 2018-19 reveals a further increase in applications processed overall of 12 per cent, or a 

total of 77 544.860  

11.368 These figures are illustrated here: 

                                                      
856  Department of Mines, Industry Regulation and Safety, 16 January 2018. See 

http://www.commerce.wa.gov.au/WorkSafe/high-risk-work-licence-training-duties. Viewed 9 April 2019. 

857  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 65. 

858  ibid., p 26. 

859  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018, p 30. 

860  Department of Mines, Industry Regulation and Safety, Annual Report 2018-19, report prepared by the Department 

of Mines, Industry Regulation and Safety, 25 September 2019, p 70. 

http://www.commerce.wa.gov.au/worksafe/high-risk-work-licence-training-duties


  

Chapter 11    The adequacy of administrative processes 325 

Figure 29. New high risk work licences and renewals: 2007-08 to 2018-19 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 33. Note: HRWLs fully 

replaced the old Certificates of Competency in 2007. As HRWLs have a five yearly renewal date, the first HRWL 

renewals were issued in 2012-13 as demonstrated above]. 

Asbestos removal 

11.369 Regulation 5.45(1) states: 

A person who, at a workplace, is an employer, the main contractor, a self-employed 

person or the person having control of the workplace must ensure that any 

asbestos work at the workplace involving friable asbestos-containing material  

(a) is done by — 

(i) the holder of an unrestricted licence; or 

(ii) a person employed or otherwise engaged by the holder of an 

unrestricted licence; 

and 

(b) is done in accordance with — 

(i) the Code of Practice for the Safe Removal of Asbestos 2nd Edition 

[NOHSC: 2002 (2005)]; and 

(ii) the unrestricted licence. 

Penalty: the regulation 1.16 penalty. 

11.370 WorkSafe is responsible for the issuing of two types of asbestos removal licence, the 

unrestricted and the restricted licence. In 2010, laws on asbestos removal licensing changed 

and, since that time, a licence for non-friable asbestos removal was introduced. 

11.371 An unrestricted licence allows the licence holder, or people employed by the licence holder, to 

remove all forms of asbestos (friable and non-friable).861 A restricted licence allows the holder, 

                                                      
861  Friable asbestos means any material that contains asbestos and is in the form of a powder, or can be easily 

crumbled, pulverised or reduced to a powder by hand pressure when dry. Examples of friable asbestos include, but 
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or people employed by the holder, to remove amounts exceeding 10 square metres of 

bonded (non-friable) asbestos. Under 10 square metres of bonded (non-friable) asbestos can 

be removed without a licence, though the work must still be carried out properly using safe 

work procedures and systems of work by virtue of regulation 5.25(2B). 

11.372 Applications for an asbestos removal licence must be made to WorkSafe, together with the 

required fee ($14 910 for an unrestricted licence, $875 for a restricted one862) and are valid for 

three years. Auditing of the licence holders will be reported on in the next chapter of this 

report.  

11.373 Under regulation 5.45G, the Commissioner may suspend or cancel a licence if the holder is 

convicted of an offence against the Act or Regulations, or if, in the opinion of the 

Commissioner, the licence holder has breached a condition on the licence or is unable to 

comply with such a condition, or indeed comply with the Act or Regulations. 

11.374 Offences under the Regulations include allowing any unlicensed person to remove asbestos 

(regulation 5.45), failure to keep a register of employees (regulation 5.46) or failure to produce 

proper documentation to an inspector (regulation 5.47). 

11.375 The number of restricted and unrestricted licences granted or renewed in the years 2015-16 

to 2018-19 may be found in this table, compiled by the Office of the Auditor General: 

Figure 30. Restricted and unrestricted asbestos removal licences granted between 1 July 2015 

and 30 June 2019. 

 

[Source: Office of the Auditor General, Western Australia, Report 22: 2019-20, Regulation of Asbestos Removal, 

report prepared by Office of the Auditor General, 21 May 2020, p 11.] 

Unrestricted asbestos licence 

11.376 The criteria for the granting of an unrestricted licence are set out in regulation 5.45A. The 

Commissioner must be satisfied that, if the applicant is an individual, he or she is able to do 

asbestos work in a safe and proper manner, and has the training and experience to properly 

supervise and manage that asbestos work. If the applicant is not an individual, it must have 

systems of work in place to ensure that the work will be done in a safe and proper manner, 

and it must have nominated at least one employee or contractor who has the training and 

experience to properly supervise and manage the work. 

 WorkSafe told the Committee that, in order to be satisfied as to the ability of applicants to 

carry out unrestricted asbestos removal work, the Commissioner has an approved form which 

includes the requirements to provide supporting documentation and information about 

                                                      
are not limited to, asbestos lagging, sprayed insulation, millboard, felt and woven asbestos matting. Bonded (non-

friable) asbestos contains material such as cement or rubber, which stabilises the product and gives it a non-friable 

structure. Common examples are asbestos cement sheets and pitch-based electrical switchboards.   

862  Occupational Health and Safety Regulations 1996, Schedule 6.2A. 
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training and experience.863 The form is on WorkSafe’s website, which lists what must be 

supplied with it: 

 a current company extract 

 a statement of recent and relevant experience 

 signed conditions of the Unrestricted Licence 

 two written references 

 an asbestos removal work procedures manual  

 an asbestos removal work training manual  

 a list of unrestricted asbestos removal related equipment 

 details of asbestos removal licences issued in other States or Territories  

 a curriculum vita for each person employed as a manager or supervisor of asbestos 

removal work; and  

 any other relevant information that may support the application. 

11.378 In addition to this, the applicant must provide a suite of documentation, which is subject to 

assessment and verification by WorkSafe. This includes a procedures manual which complies 

with the Code of Practice for the Safe Removal of Asbestos (2nd edition), a training manual 

covering all workers that shows training has been carried out by a competent person and 

evidence of previous experience.864 

11.379 At least seven days prior to commencing work under the licence to remove asbestos, the 

licence-holder must inform WorkSafe.865 

Restricted asbestos licence 

11.380 The criteria for the granting of a restricted licence are set out in regulation 5.45B. The criteria 

are the same as under regulation 5.45A, except that, in this case, they refer to the applicant’s 

ability and experience with regard to non-friable asbestos. 

11.381 Before applying for a restricted licence, the applicant must first complete a WorkSafe 

approved Restricted Asbestos Removal Licence training course with a Registered Training 

Organisation (RTO). Once the course has been satisfactorily completed, the application must 

include: 

 a Statement of Completion for the Restricted Asbestos WSRAL001 course 

from a WorkSafe Registered Training Organisation;  

 a satisfactory Statement of Experience; 

 a signed copy of the Conditions of the Restricted Asbestos Licence; 

 a “Current Company Extract” not older than one month, which can be 

obtained from ASIC (if the application is being made under a Pty Ltd 

Company); 

                                                      
863  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

pp 61-2. 

864  Department of Mines, Industry Regulation and Safety, 29 June 2018. See: 

http://www.commerce.wa.gov.au/WorkSafe/how-do-i-apply-unrestricted-asbestos-removal-licence. Viewed 

9 April 2019. 

865  ibid. 

http://www.commerce.wa.gov.au/worksafe/how-do-i-apply-unrestricted-asbestos-removal-licence
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 photo identification.866  

11.382 Only the applicants for a restricted licence or their supervisors are required to complete the 

specified courses. Worker training is considered to be a requirement generated by the general 

duty under section 19 of the Act.867 

11.383 WorkSafe’s performance of its functions under these provisions has recently been the subject 

of some criticism by the Office of the Auditor General Western Australia.868 The conclusions of 

that report are outlined in the next chapter. 

Demolition licences 

11.384 Such a licence is required in Western Australia for certain types of demolition works, and only 

a licence holder or an employee of a licence holder may carry out this type of work. 

11.385 Types of demolition work are split into three classes, depending on the nature of the work, as 

defined by regulation 3.114, and carrying out demolition work without the appropriate class 

of licence brings a penalty under regulation 3.117. Similarly, an employer, main contractor, 

self-employed person or person having control of the workplace must ensure that the 

relevant class of work is only carried out by a suitably licenced person (regulation 3.118). 

 Again, applications for such a licence must be made to the Commissioner, accompanied by 

the prescribed fee ranging between $3 364 and $6 850, depending on the class of licence.869 

Again, applications may be made via WorkSafe’s website, and must be accompanied by: 

 a current company extract 

 a statement of recent and relevant experience 

 signed conditions of the Demolition Licence 

 two written references  

 proof that the applicant has been trained in safe methods of demolition by 

a RTO registered by the Western Australian Training Accreditation Council 

(TAC)  

 an Occupational Safety and Health Management Plan – Addressing the 

following: Management Commitment – Planning – Consultation – Hazard 

Management – Training.870 

11.387 That webpage goes on to state that the applicant will be subject to assessment and 

verification by WorkSafe, to ensure the information, documentation and knowledge meets all 

necessary criteria, based on previous experience, references and the safety management plan. 

11.388 The Commissioner must be notified at least five days in advance of class 1, 2 or 3 demolition 

taking place (regulation 3.119). If it is proposed that the demolition be carried out otherwise 

                                                      
866  ibid. 

867  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 62. 

868  Office of the Auditor General, Western Australia, Report 22: 2019-20, Regulation of Asbestos Removal, report 

prepared by Office of Auditor General, 21 May 2020. 

869  Occupational Health and Safety Regulations 1996, Schedule 6.1A. 

870  Department of Mines, Industry Regulation and Safety, 29 June 2018. See 

http://www.commerce.wa.gov.au/WorkSafe/how-do-i-apply-demolition-class-1-2-or-3-licence#fees. 

Viewed 9 April 2019. 

http://www.commerce.wa.gov.au/worksafe/how-do-i-apply-demolition-class-1-2-or-3-licence%23fees
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than in accordance with the relevant Australian Standard, 10 days’ notice must be given 

(regulation 3.120). 

11.389 In 2017-18, WorkSafe issued 73 demolition licences under regulation 3.116 of the Regulations, 

compared to 63 in 2016-17.871 Again, an equivalent statistic for 2018-19 was not reported in 

the Department’s latest annual report. 

Construction induction training certificate (White Card) 

11.390 This certificate, more commonly known in Western Australia as the ‘White Card’, may be 

awarded after completion of the construction induction training course, which is currently 

based on a nationally recognised unit of competency. 

11.391 Regulation 3.136 states very simply that: 

(1) An employee or self-employed person must not do construction work at a 

workplace unless he or she holds a construction induction training certificate. 

Penalty: the regulation 1.15 penalty. 

(2) A person who is an employer, the main contractor or a person having control of 

the workplace must not permit an employee or self-employed person to do 

construction work at the workplace unless that other employee or self-employed 

person holds a construction induction training certificate. 

Penalty: the regulation 1.16 penalty. 

11.392 Regulation 3.135 defines a ‘construction induction training certificate’ as a certificate, card or 

other document issued by a provider of a construction induction training course which 

contains information to the effect that the person named in the document satisfactorily 

completed the course on the date specified in the document.’ The course is then defined as 

a course or training programme that includes instruction in: 

(a) the rights and responsibilities under the Act and these regulations of persons 

who do construction work or employ persons who do such work; and 

(b) the hazards to which a person is likely to be exposed while doing construction 

work at a workplace; and 

(c) how to apply risk management principles when doing construction work at the 

workplace. 

11.393 By virtue of regulation 1.3, ‘construction work’ is defined as: 

(a) the construction, erection, installation, alteration, repair, maintenance, cleaning, 

painting, renewal, removal, excavation, dismantling or demolition of, or addition to, 

any building or structure, or any work in connection with any of those things, that is 

done at or adjacent to the place where the building or structure is located; or 

(b) work on which a hoisting appliance or any scaffold or shoring is used or 

intended to be used; or 

(c) work in driving or extracting piles, sheet piles or trench sheet; or 

(d) work in laying any pipe or work in lining pipe that is done at or adjacent to the 

place where the pipe is laid or to be laid; or 

                                                      
871  Department of Mines, Industry Regulation and Safety, Annual Report 2017-18, report prepared by the Department 

of Mines, Industry Regulation and Safety, 19 September 2018, p 107. 
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(e) work in sinking or lining or altering, repairing, maintaining, renewing, removing, 

or dismantling a well or borehole; or 

(f) road works, earthworks or reclamation; or 

(g) work in laying an underground cable or work related to laying an underground 

cable that is done at or adjacent to the place where the cable is laid or to be laid. 

11.394 White Cards, once obtained, do not expire. Once the training has been undertaken, there is no 

mandatory requirement to repeat it.872 No refresher courses are required. Nor is there any 

regulatory requirement for further on-the-job training. The Committee expresses its concern 

that a 17-year-old may obtain a white card by successfully completing a course on line 

without any training. Further, that he or she may have no need to apply this knowledge for a 

number of years, perhaps until the person is in their late 20s, yet there is no requirement to 

undertake a refresher course. The Committee expresses the view that this is reckless and 

should be reviewed to require regular refresher courses. 

11.395 WorkSafe told the Committee in its original submission that, as a result of the Regulations, 

construction induction training certificates can only be issued by RTOs scoped to deliver the 

unit of competency CPCCOHS1001A Work safely in the construction industry. WorkSafe had, at 

that time, formal agreements in place with 214 RTOs to conduct the training and assessment 

for the White Card, and to subsequently issue them.873 It is not WorkSafe that issues White 

Cards, but the RTO conducting the training. 

11.396 In fact, a White Card may now be obtained very simply online. For example, Whitecardonline 

offers online training which, if successfully undertaken, will lead to the award of a White Card 

for just $38.50.874 Whilst that particular trainer is based in Queensland, a construction 

induction training certificate for the purposes of regulation 3.136 is one issued following a 

‘recognised construction induction training course’, meaning one that: 

(a) is accredited by a body established under a law of a State or a Territory to 

accredit vocational education and training courses and programmes; and 

(b) is provided by a registered training organisation. 

and, as the WorkSafe website points out, White Cards issued interstate are perfectly 

acceptable in Western Australia: 

In 2009 WorkSafe changed the design of construction induction cards from 'blue' to 

'white' as a result of harmonisation of training across all States and Territories.  

Across all States and Territories, including here in WA, both the 'blue' and 'white' 

types of cards are accepted by the regulatory authority as evidence that induction 

training has been completed.875 

11.397 As WorkSafe has pointed out: 

                                                      
872  Department of Mines, Industry Regulation and Safety, 29 May 2014. See: 

https://www.commerce.wa.gov.au/worksafe/how-long-my-card-valid. Viewed 31 May 2020. 

873  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

pp 67-8. 

874  Whitecardonline, Urban E-Learning Pty Ltd, 56 Little Edward Street, Spring Hill, Brisbane, Queensland. See: 

https://www.whitecardonline.com.au/?msclkid=128ebef3e2c11ebdbcc7e211c15f708e. Viewed 20 May 2019. 

875  Department of Mines, Industry Regulation and Safety, 11 June 2018. See: 

http://www.commerce.wa.gov.au/WorkSafe/my-construction-induction-card-valid-other-states. 

Viewed 9 April 2019. 

https://www.commerce.wa.gov.au/worksafe/how-long-my-card-valid
https://www.whitecardonline.com.au/?msclkid=128ebef3e2c11ebdbcc7e211c15f708e
http://www.commerce.wa.gov.au/worksafe/my-construction-induction-card-valid-other-states
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The Australian Industry Skills Committee (AISC) is the body responsible for 

endorsing nationally recognised training packages and units of competency. The 

TAC and ASQA have jurisdiction with regard to the training and assessment for this 

qualification.876 

11.398 Ms Ballantine brought to the Committee’s attention the lack of training that was necessary 

before a White Card is granted. Speaking of her son Wesley, she said: 

He needed to get his white card certification to do that work experience. And that 

was considered adequate enough training—a white card at 14—for him to go and 

work on a construction site. … it is really quite astounding that construction industry 

best practice considers you well enough trained and equipped to go on to any 

construction site with nothing more than a three-hour, online, white-card 

certification, which I will point out is not renewable.877 

11.399 She explained further: 

I have to get my senior first aid certification. It is a two-day, in-person course, which 

is renewable every couple of years, yet a 14-year-old kid can go and get a white 

card online. You or I could go and get this white card certification this afternoon 

and you will be deemed adequate enough to go and work on a construction site.878 

11.400 The Committee asked the Commissioner about the ease with which White Cards may be 

obtained online and interstate:  

The Commonwealth Government’s Australian Skills Quality Authority (ASQA) is 

responsible for registering training organisations in all states and territories. 

Registration with ASQA provides authority for the RTO to conduct nationally 

recognised training in one or more state or territory. Most Australian RTOs are 

registered with ASQA. 

In Western Australia, the Training Accreditation Council (TAC) also registers training 

organisations. However, an RTO registered with the TAC is only able to deliver 

nationally recognised training in Western Australia. If a Western Australian training 

organisation wants to operate in Western Australia and another jurisdiction, ASQA 

registration must be obtained. 

RTOs registered with ASQA and the TAC are required to comply with the Standards 

for Registered Training Organisations (RTOs) 2015 which are supported by a 

legislative instrument under subsection 185(1) and subsection 186(1) of the 

National Vocational Education and Training Regulator Act 2011. 

The Occupational Safety and Health Regulations 1996 (OSH regulations) set out 

mandatory requirements for the provision of construction induction training (CIT), 

for employees or self-employed people doing construction work at a workplace in 

Western Australia. The Unit of Competency - CPCCWHS1001 - Prepare to work 

safely in the construction industry (CITUOC) has the content required by the 

definition of construction induction training course in r. 3.135 of the OSH 

regulations. The CITUOC is nationally recognised as it is on the Vocational 

Education and Training (VET) National Register. CIT is often referred to as “White 

Card Training”. 

                                                      
876  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 68. 

877  Regan Ballantine, transcript of evidence, 5 March 2019, p 2. 

878  ibid. 
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The OSH regulations (r. 3.135): 

 require that the CIT course is accredited by a body established under a 

State or Territory law to accredit vocational education and training courses; 

 is provided by an RTO; and 

 do not specify the body with which a training organisation must be 

registered. 

As the OSH regulations do not specify the body with which a training organisation 

must be registered, a candidate living in WA can complete a CITUOC (usually 

online) and receive the CIT certificate provided by an RTO in another jurisdiction.879 

11.401 Asked his opinion as to whether WorkSafe should be granted responsibility for oversighting 

these training websites, Mr Kavanagh pointed out that amendment to the regulations would 

be required, but these would simply give WorkSafe overlapping responsibilities with ASQA 

and the TAC, and additional resources would be required because WorkSafe is not a training 

regulator. Moreover, he added: 

If regulations were introduced requiring different content of the CITUOC, the 

Western Australia CITUOC would not be consistent with other states and territories. 

The national recognition for a WA CIT would be at risk in such a circumstance. There 

would also likely be concerns in WA about recognising CIT certificates from the 

other jurisdictions with a different content.880 

 WorkSafe does not administer the training or award the White Cards. However, the WorkSafe 

website does contain useful guidance on the matter. For example, it cautions employers, main 

contractors or persons in control of the workplace to: 

exercise judgment in deciding who needs to undertake the construction induction 

training. Where some judgment is needed to decide whether training should be 

undertaken it is appropriate to consider the risk factors in making a judgment 

including: 

 The range of duties the person is required to carry out e.g. look at 

complexity of tasks and hazards associated with those tasks. 

 The degree to which the person is escorted and/or directly supervised 

while working. 

 The degree to which the construction work undertaken is incidental or 

peripheral to the main business activity, e.g. a farmer building an access 

road on his/her own property, a person doing minor repairs or cleaning in 

an existing building. 

 The parts of the workplace the person is required or permitted to access 

and the stage(s) of construction occurring during the timeframe of such 

access e.g. consider such factors as scope and timeframe for a particular 

construction project and the direct and active involvement of the person in 

that construction project.881 

                                                      
879  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 42 asked at hearing held 

16 September 2019, dated 14 October 2019, p 28. 

880  ibid., p 30. 

881  Department of Mines, Industry Regulation and Safety, 29 May 2014. See: 

http://www.commerce.wa.gov.au/WorkSafe/who-needs-undertake-construction-induction-training. 

Viewed 9 April 2019. 

http://www.commerce.wa.gov.au/worksafe/who-needs-undertake-construction-induction-training
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11.403 The WorkSafe website also contains some guidance as to when a White Card is required: 

Figure 31. Guidance on inclusions and exclusions 

 

[Source: Department of Mines, Industry Regulation and Safety, 29 May 2014. See: 

http://www.commerce.wa.gov.au/WorkSafe/construction-induction-training-guidance-inclusions-and-

exclusions. Viewed 9 April 2019.] 

11.404 While the Committee acknowledges the evidence of the Commissioner as accurate, and the 

concerns he raised as valid, the Committee is not entirely satisfied with this response. While it 

is the role of ASQA and TAC to regulate and register training organisations, the responsibility 

for regulating safety in the workplace rests with WorkSafe. The Committee is of the view, 

given the widespread concerns about how easy it is to obtain a White Card, that no refresher 

courses are needed on the expiration of a specified time and that White Cards may be 

Safety awareness training required Safety awareness training may not be required

Employees, self employed people, supervisors and 

managers

Visitors, couriers, food van employees under escort or 

supervision

Professional consultants who spend time on a 

construction site eg inspections and audits which 

require direct and active interaction with the 

construction process 

Government Inspectors (eg WorkSafe or Local 

Government Building Inspector) or people authorised 

to enter a construction site under other 

legislation/emergency personnel

Casual or part-time building labourers; labour hire 

personnel working on construction sites 

Consultants/contractors not carrying out construction 

work eg trainers, administrators

Construction work supervisors or foremen Professionals observing work

Engineers and surveyors who carry out preparatory 

work 

Professional consultants not carrying out construction 

work eg interior designers

On-site installation and joinery eg installation of 

cabinets, installation of pre-cast concrete panels 

(includes use of moving machinery such as cranes to 

deliver and place pre-cast concrete panels onto site)  

Component/pre-fabricated manufacture off-

site eg kitchen cabinets in factory, pre-cast yard

Any delivery work involving the movement of other 

mobile plant on site

Delivery work involving drop off or pick-up at a 

designated area only

Truck driver who drops off and then assembles a 

structure    

Window and glass installation

Truss frame installation and assembly

Drainage pipe laying and installation    

Concrete placement and/or laying activities, operation 

of concrete pump    

Installation of fire sprinkler system   

In some cases, installation of fire extinguishers – 

depending on type of workplace so judgement may be 

needed

Work experience students undertaking construction 

work  

Work experience/practical visits by students not 

undertaking construction work (and under escort)

Landscape gardeners
Gardeners or lawn mowing contractors undertaking 

general upkeep

Cleaners who work on construction sites whilst 

construction work is being undertaken  

Cleaners cleaning existing or newly completed buildings 

where no construction work.

People laying carpet or installing curtains in buildings 

whilst construction work is being undertaken

People laying carpet or installing curtains in existing 

buildings

People undertaking minor maintenance in existing 

buildings where no construction work.

Locksmiths changing locks in existing buildings

Guidance on inclusions and exclusions

http://www.commerce.wa.gov.au/WorkSafe/construction-induction-training-guidance-inclusions-and-exclusions
http://www.commerce.wa.gov.au/WorkSafe/construction-induction-training-guidance-inclusions-and-exclusions
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obtained online without participation in a training course, WorkSafe should take a more active 

role in this matter by advocating a review and discussion of these matters at the national level 

to effect changes that are widely viewed as needed in relation to White Cards. 

11.405 The Committee is of the view that White Cards offer a false sense of security to recipients and 

employers, given that there is no testing of competency during the application process and 

there is no requirement to take refresher training after a specified period. 

RECOMMENDATION 82 

The Committee recommends that the Minister for Industrial Relations works with the Federal 

Government and the relevant Ministers of other Australian jurisdictions to require an urgent review 

of the ease with which White Cards may be obtained, whether White Cards should be subject to an 

expiry period requiring retraining prior to re-issue, whether a higher age-limit should be imposed 

on their availability and the adequacy of online applications for the issue of a White Card.  

11.406 The Committee notes that this is a matter that has been considered by COSH. Members 

agreed in discussion in October 2019 that the current training provided was ‘not providing 

good outcomes’ and, whilst recognising that this was a national matter, agreed to write to the 

Minister outlining their concerns.882 This was done on 8 November 2019 (the Committee has 

not seen this letter). The minutes of COSH’s April 2020 meeting record that the Minister had 

responded seeking a number of clarifications, including Treasury requirements for a 

Preliminary Impact Assessment followed by a Regulatory Impact Assessment.  

11.407 That response suggests that the Department, and possibly COSH, are looking at this issue 

locally and exploring amendments to the Regulations to resolve the problems.  

11.408 Given that White Cards may be obtained inter-State, the Committee suggests that the 

Minister takes the matter to the Federal Government for a national response.   

11.409 On the issue of the age limit at which White cards may be obtained, and indeed as a matter 

that affects all inexperienced workers on construction sites, the Committee considered 

whether those staff could be clearly identified by their more experienced colleagues with 

safety guidance in mind. 

11.410 Ms Ballantine told the Committee: 

how do other people in a workplace actually have any type of visual recognition of 

who a rookie is or someone who is or is not qualified? A very simple solution to that 

is you placard them in the same way that you placard a learner driver or a P-plater. 

Placards for rookies, placards for untrained, unskilled labourers should be on their 

hats or their vests or something to alert people and other people on a worksite to 

the fact that they are unskilled labourers. 

… 

in other areas I have seen, such as waterfront, they have a different colour hard hat 

that identifies them as a trainee, but there was nothing identifying that Wesley was 

inexperienced on the job.883 

11.411 The Committee agrees with Ms Ballantine that such an initiative should be considered, for the 

construction industry in particular, for the purposes of closer supervision of the inexperienced. 

                                                      
882  Commission for Occupational Safety and Health, Minutes — 16 October 2019, pp 7-8.  

883  Regan Ballantine, transcript of evidence, 5 March 2019, pp 2-3. 
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RECOMMENDATION 83 

The Committee recommends that the Minister for Industrial Relations considers the merits of 

amending the Occupational Safety and Health Act 1984 or the Occupational Safety and Health 

Regulations 1996 to require easy visual recognition of all apprentices, trainees and workers under 

the age of 21 by others, to signal that these workers are inexperienced and require supervision, 

similar to probationary drivers being required to display P plates on their vehicles when on the 

road. 

Plant and plant design registrations 

11.412 Division 2 of Part 4 of the Regulations deals with registration of plant designs and items of 

plant. Both are dealt with by WorkSafe. 

11.413 Firstly, plant designs. Regulation 4.2 states: 

(1) A person who manufactures, imports or supplies plant of a kind set out in 

Schedule 4.1 for erection, installation, commissioning or use at a workplace must 

ensure — 

(a) that the design of the plant has been registered by the Commissioner or a 

regulatory authority; and 

(b) that the registration is current; and 

(c) that the plant is or has been manufactured in accordance with the current 

registered design; and 

(d) while the plant is under the person’s control, that the design registration 

number issued by the Commissioner under regulation 4.10 or by a regulatory 

authority is within the vicinity of the plant and is readily accessible. 

Penalty: the regulation 1.16 penalty. 

(2) For the purposes of this regulation, a plant design is to be treated as being 

registered if — 

(a) the Commissioner or a regulatory authority, as the case requires, has 

registered the design on the basis that there will be a modification; and 

(b) the modification is in accordance with the specifications of the 

Commissioner or the regulatory authority. 

11.414 Schedule 4.1 to the Regulations then lists the kinds of plant requiring registration of the 

design, and alterations to that design, including (for example) boom-type elevating work 

platforms, gantry cranes and pre-fabricated scaffolding systems. 

 Secondly, plant registrations. Regulation 4.14 also provides that certain items of plant, as 

listed in Schedule 4.2, must not be used unless that individual item has been registered with 

WorkSafe. These include some amusement-type structures (inflatables, rail-based rides and 

the like), lifts, mobile cranes, tower cranes and truck-mounted concrete placing units with 

booms. 

 The number of individual plant registrations and plant design registrations recorded by 

WorkSafe is illustrated in the following graph: 
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Figure 32. Individual plant registration and plant design registrations 

 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe 

WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 33.] 
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CHAPTER 12  

The adequacy of WorkSafe’s audits of training providers 

delivering occupational safety and health training 

12.1 The previous chapter listed some of WorkSafe’s responsibilities under the Regulations for 

granting licences to carry-out various activities, such as high risk work licences.  

12.2 Whilst it issues those licences, WorkSafe does not directly provide the training necessary 

before the licence is granted. That is carried out by registered training organisations (RTOs), 

and a statement of attainment from an RTO in the appropriate discipline is necessary before 

the licence is granted. 

12.3 WorkSafe does however bear the statutory responsibility for the auditing of some aspects of 

that necessary training. 

12.4 WorkSafe described the structural scenario in its initial submission: 

Generally, the courses required by the OSH Act and Regulations are units of 

competency sourced from the Vocation and Education sector and delivered by a 

Registered Training Organisation (RTO). As a result, the training must comply with 

the Standards for Registered Training Organisations 2015 (the Standards for RTOs 

2015) which is administered by Western Australia’s Training Accreditation Council 

(TAC) and the Commonwealth’s Australian Skills Quality Authority (ASQA). These 

agencies have the compliance and enforcement responsibility for training delivered 

by RTOs.884 

12.5 As outlined, RTOs administer the training courses for the high risk work licenses. WorkSafe 

does have statutory responsibility however for registering and auditing the assessors of HRWL 

holders, and also auditing registered asbestos removal and demolition licence holders. The 

Committee was supplied with figures for the number of audits undertaken by WorkSafe: 

                                                      
884  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 59. 
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Figure 33. Number of audits undertaken by WorkSafe specified by type: 2011-12 to 2018-19 

 
[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 34.] 

Auditing assessors of high risk works licences 

12.6 As outlined at paragraphs 11.358 to 11.367, HRWLs are a photographic license to perform 

work that has been defined as high-risk by the Regulations.885 Before being granted a licence 

to perform particular high-risk work, a person must have recently received a qualification or 

statement of attainment and a notice of satisfactory assessment. These are defined in 

regulation 6.1 of the Regulations as follows: 

qualification or statement of attainment means a document issued by a 

registered training organisation containing information to the effect that the person 

named in the document — 

(a) has received training from the organisation in the performance of high risk 

work of the class specified in the document; and 

(b) is competent to do that work. 

notice of satisfactory assessment means a document issued by an assessor 

containing information to the effect that the person named in the document is 

competent to do high risk work of the class specified in the document. 

12.7 WorkSafe is responsible for registering and auditing the assessors who grade students on the 

tests required to obtain a licence, and who are responsible for issuing the notice of 

satisfactory assessment. 

12.8 Assessors are dealt with in Division 3 of Part 6 of the Regulations. An application for 

registration as an assessor for one or more classes of high-risk work is made to WorkSafe. 

Then, under regulation 6.22(2): 

After receiving an application made under regulation 6.21, the Commissioner may 

register the applicant in respect of a class of high risk work to which the application 

relates if the Commissioner is satisfied that the applicant — 

                                                      
885  Occupational Safety and Health Regulations 1996 r 6.2. 
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(a) holds a high risk work licence for that class of work; and 

(b) has acquired, through training and work experience, the skills necessary to 

assess a person’s competency to do high risk work of that class. 

12.9 The Committee heard some criticism of the training requirements for the issue of a HRWL, 

including the quality of the training, and that some HRWL assessors are issuing notices of 

satisfactory assessment to students who do not have the requisite competencies but, as 

Master Builders caution: 

WorkSafe is only able to approve registration as a HRWL assessor, not RTOs 

delivering HWRL courses … WorkSafe cannot directly influence the performance or 

quality of training outcome by RT0s.886 

12.10 Noting the Master Builders caution, the Committee expresses its concern that there may not 

be sufficient rigour in the training and assessment needed to obtain a HRWL, and that some 

RTOs may not be delivering quality training. That HRWL may be giving employers and 

workers a false sense of security as to the standard of competency obtained, and this may be 

putting workers lives at risk. Given the high-risk nature of the work, it is imperative that RTOs 

and assessors apply a high level of rigour and compliance, and that regulators are vigilant and 

thorough in their auditing of RTOs and HRWL assessors.’ 

12.11 The Committee did however hear some criticism of WorkSafe in performing (or not) its role 

with regard to assessors. Stephen Easterbrook of HiSkill Pty Ltd (a specialist scaffolding 

training business) claimed that assessors in his company had not been audited by WorkSafe in 

the three years it had been operating.887  

12.12 The TAC provided interesting evidence of its role in relation to high risk work licenses over 

recent years. It provided the Committee with a copy of their 2016 report, Strategic Industry 

Audit into High Risk Work Licenses in Western Australia (SIA Audit).888 The TAC reported that: 

During 2015 the quality of training linked to the issuance of high risk work license 

(HRWL) training and assessment was identified as a concern by various 

stakeholders, including industry training councils, industry regulators, advisory 

groups and RTOs.889 

12.13 The report found that: 

The SIA targeted 10 units of competency across dogging, rigging, scaffolding, 

elevated work platforms and crane operations. The SIA strategy was extended to 

include surveys of RT0s, students, stakeholders and employers and the survey data 

was used to provide some context to the characteristics of the industry that may or 

may not impact on the quality of nationally recognised training and assessment 

services provided by RT0s.  

In regard to the SIA's outcomes, the proportion of providers in this SIA with an 

overall level of non-compliance that was significant or critical (35%), and the 

proportion of providers with at least one non-compliance relating to assessment 

(55%) raised significant concern.890 

                                                      
886  Submission 23 from the Master Builders Association Western Australia, 28 July 2017, paragraph 4.4.3.3. 

887  Stephen Easterbrook, Managing Director, HiSkill Pty Ltd, transcript of evidence, 3 October 2017, pp 4-5. 

888  Training Accreditation Council of Western Australia, Strategic Industry Audit into Units of Competency that lead to 

High Risk Work Licenses in Western Australia, 2016. 

889  ibid., p 7. 

890  Tabled Paper 1, tabled by Ian Hill, Chairman Training Accreditation Council during hearing held 1 November 2017, 

p 3.  
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12.14 However, the Chamber of Minerals and Energy of Western Australia (CME) submitted to the 

Committee that as a result of the SIA Audit, in its view: 

… both TAC and WorkSafe WA have taken measures to improve regulatory 

oversight. WorkSafe WA for example have completed an audit of accredited 

assessors and continue to take action where individuals are found not to be 

properly discharging their duties. The most notable example being the recent 

prosecution of a high risk work assessor who issued a notice of satisfactory 

assessment without assessing the person’s competency in accordance with the 

approved assessment instrument for work of that class.  

While these actions demonstrate significant improvement, CME considers a formal 

arrangement between the relevant regulators should be negotiated to ensure 

information sharing and coordinated oversight of all high risk work training and 

assessment processes and activities.891  

12.15 As the CME pointed out, WorkSafe does have the power to punish assessors—it may suspend 

an assessor’s registration in respect of a particular class of high-risk work under regulation 

6.28, or indeed cancel such a registration under regulation 6.29, if, for example, WorkSafe is 

satisfied that the assessor no longer has the skills necessary to assess a person’s competency 

to do high-risk work of the particular class. 

12.16 In its initial submission, WorkSafe informed the Committee as to how its audit processes had 

revealed deficiencies in 2015 in assessors’ compliance with the requirements of the 

Regulations. Seminars were held in metropolitan and regional areas in February and May 2016 

for registered assessors, where they were addressed ‘in relation to their responsibilities under 

the Regulations, the conditions of the certificate of registration and what it means to be a 

public officer.’892 

12.17 WorkSafe described its role in the audit process as follows: 

The audit is to verify that the Assessor is complying with the administrative 

conditions imposed on the Assessor. The auditor checks requirements specified in 

the Assessor Registration Conditions which are included in the Application guide - 

A guide to becoming a WorkSafe registered assessor for licensing persons performing 

high risk work. 

Assessor registrations are issued for three years and require renewal at the end of 

that time. The Audit investigators endeavour to audit a third of all Assessors each 

year. Priority is given to licence holders that are in the third year of the registration 

and have not been audited since the last renewal of the registration. The expected 

outcome from the audit is to establish that the Assessors are maintaining and 

retaining all of the administrative records that are imposed by the registration 

conditions. 

If in the opinion of an Audit investigator, the results of the audit do not meet the 

Assessor conditions, the Audit investigator will consider the options for actions 

consistent with the WorkSafe Compliance Policy. The Audit investigator may 

arrange a follow up audit at an appropriate time, based on the seriousness of the 

non-compliance.893 

                                                      
891  Submission 16 from the Chamber of Minerals and Energy of Western Australia, 28 July 2017, p 6. 

892  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 67. 

893  ibid., p 66. 
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12.18 Furthermore, hearings were held in order for the Commissioner to decide whether to take 

action against such assessors by way of suspension or cancellation of registration. The 

submission went on: 

After hearings conducted by WorkSafe Legal Services, in March and June 2016 and 

April 2017, the Commissioner cancelled the registration of two assessors and 

suspended the registration of another for three months. Two of the assessors were 

subsequently charged and convicted for offences relating to their conduct as 

assessors [Nb: WorkSafe may also prosecute an assessor for a breach of regulation 

6.20, improper issuing of a notice of satisfactory attainment]. In addition, in 2017 

WorkSafe has referred a further five assessors to WorkSafe Legal Services for 

consideration of cancellation or suspension of their registration and/or 

prosecution.894  

12.19 Since that time, WorkSafe reported that there had been: 

 one cancellation of an Assessors Certificate of Registration 

 three suspensions of an Assessors Certification of Registration 

 one assessor voluntarily surrendered his Certificate of Registration. 

 There were three further briefs with the Legal Services team for review.895 

12.20 WorkSafe advised that it conducted 78 audits of registered high risk work licence assessors in 

2017-18, and 87 in 2018-19 out of a total of 490 such registered assessors896, figures which 

are down on previous years and well short of WorkSafe’s target of one third of assessors 

(though it should be noted that WorkSafe does not audit those assessors who issue no 

notices of satisfactory assessment. For example, in 2016-17, 170 such assessors received no 

audit).897 Asked why the number of audits had fallen, the Committee was told by the 

Commissioner: 

The number of audits conducted in 2017-18 was lower in comparison to the 

previous two years due to a number of reasons including staffing matters and an 

increase in the number of investigations undertaken. 

The Audit and Compliance team is a small team of three inspectors, which includes 

the supervisor. In 2017-18, one of the auditors left. The newly recruited inspector 

required dedicated training by the Audit and Compliance supervisor before being 

able to conduct audits independently. In addition, unplanned extended leave was 

taken by another inspector. Due to the vacancy and leave, the Audit and 

Compliance team only had two inspectors conducting audits for 38.4 weeks in 

2017-18. 

In addition, in 2017-18 the team conducted a number of complex investigations 

and liaised with WA Police in relation to two matters. There were also four hearings 

brought before the WorkSafe Western Australia Commissioner resulting in the 

cancellation of a registered assessor’s registration, two suspensions and one 

assessor surrendering their registration. A number of briefs were also prepared for 

Legal Services in that period. The current target for audits of High Risk Work 

                                                      
894  ibid., p 67. 

895  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 34. 

896  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, Attachment 1.36. 

897  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

pp 66-7. 
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Licence Assessors is one third of those assessors with a relatively high number of 

Notice of Assessments. It should be noted that there is a high number of Registered 

Assessors who have not assessed anyone for High Risk Work Licences in the past 

year.898  

12.21 When asked whether the assessors are employed by RTOs, WorkSafe confirmed that they 

were. So, it seems that the assessors are also the ones carrying out the training. This was put 

to Mr Mitchell, who replied: 

They may undertake the training, but they also undertake the assessments, which is 

what we audit.899 

12.22 WorkSafe’s website says: 

A HRWL Assessor must be aligned to a RTO. Some HRWL Assessors are themselves 

a RTO.  This national qualification is administrated by the Training and Accreditation 

Council in the Education system. 

The RTO must be scoped to train in the class of HRWL held by the HRWL Assessor.  

The HRWL Assessor may be aligned to more than one RTO.900   

12.23 The website also says: 

A HRWL assessor is expected to operate within the limits of the Public Service codes 

of conduct and code of ethics. 

There is an expectation that the assessor will correctly mark assessment papers with 

fairness and equity. If an applicant fails an assessment they are required to receive 

further training and undergo re- assessment.   

Accepting or seeking bribes or any other inducement to ensure that a candidate 

passes a HRWL assessment is prohibited.901 

12.24 It goes on: 

There are numerous penalties that may be imposed on HRWL assessors if they are 

found to be involved in fraudulent or corrupt behaviour. Depending on the 

seriousness of the misconduct, these penalties range from a warning letter; 

suspension of the HRWL assessor status for a period of time if they are found to 

have lost competency; refusal to renew an assessor status when renewal becomes 

due; cancellation of the HRWL assessor status; and in extreme situations, forwarding 

the matter to the Corruption and Crime Commission for investigation with potential 

for criminal proceedings.902 

12.25 The Committee is concerned about the apparent lack of independence of the HRWL assessor.  

The HRWL assessor may also be the trainer, and therefore is assessing the students he or she 

trained. Also, with the HRWL assessor being an employee of the RTO, there may be a business 

imperative for students to be issued with a notice of satisfactory assessment at the conclusion 

of the course, even if the student’s competency may have fallen just short of the requisite 

                                                      
898  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 44 asked at hearing held 

16 September 2019, dated 14 October 2019, p 31. 

899  ibid. 

900  Department of Mines, Industry Regulation and Safety, 11 November 2019. See: 

https://www.commerce.wa.gov.au/publications/information-registration-and-role-high-risk-work-licence-hrwl-

assessors. Viewed 24 July 2020. 

901  ibid. 

902  ibid. 

https://www.commerce.wa.gov.au/publications/information-registration-and-role-high-risk-work-licence-hrwl-assessors
https://www.commerce.wa.gov.au/publications/information-registration-and-role-high-risk-work-licence-hrwl-assessors
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standard. In such circumstances, it may be difficult to see how the HRWL assessor can be seen 

to be objective, despite the website warnings as to penalties for fraudulent or corrupt 

behaviour. The Committee suggests that the Minister may consider whether it would be 

workable, and instil greater confidence in HRWLs, if the HRWL assessors were independent of 

the RTOs, perhaps employed by WorkSafe, and their only task was to assess the competency 

of the students free from any other influences. 

FINDING 90 

The WorkSafe Western Australia Commissioner is responsible for registering and auditing High 

Risk Works Licence assessors, but has no influence on the quality of the High Risk Works Licence 

training provided by Registered Training Organisations. 

 

FINDING 91 

WorkSafe (the Department of Mines, Industry Regulation and Safety) has failed, by a significant 

shortfall, to meet its self-imposed target of annually auditing one third of all registered High Risk 

Works Licence assessors. 

 

FINDING 92 

The capacity of WorkSafe (the Department of Mines, Industry Regulation and Safety), without 

additional resources, to annually audit one third of all registered High Risk Works Licence 

assessors is doubtful. 

 

RECOMMENDATION 84 

The Committee recommends that the Minister for Industrial Relations provides additional 

resources to WorkSafe (the Department of Mines, Industry Regulation and Safety) to increase staff 

numbers in its auditing investigations team, so as to enable WorkSafe (the Department) to meet 

its target of annually auditing one third of all registered High Risk Works Licence assessors.  

Audits of asbestos removal and demolition licence holders 

12.26 Chapter 11 outlined WorkSafe’s responsibility for issuing asbestos removal licences and 

demolition licences. With the responsibility to issue licences comes the power to renew (with 

or without conditions), suspend or cancel them.903 To ensure ongoing suitability for such a 

licence, WorkSafe will carry out audits on those licence holders. The number of these audits 

has increased significantly since 2007-08. 

12.27 WorkSafe described its role with regard to asbestos removal licence holders as follows: 

The audit of WorkSafe Unrestricted and Restricted Asbestos Licence holders is an 

audit to verify that asbestos licence holders are complying with the conditions of 

the licence. The auditor checks that there is a record of relevant training maintained 

by the asbestos licence holders for those persons carrying out asbestos removal 

work. 

Asbestos licences are issued for three years and require renewal to the end of this 

period. The Audit investigators endeavour to audit one third of all asbestos licence 

holders each year between them. Priority is given to licence holders that are in the 

                                                      
903  Occupational Safety and Health Regulations 1996, rr 5.45C to 5.45G (asbestos removal licenses) and r 3.116 

(demolition). 
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third year of their licence and have not been audited since the last renewal of the 

licence. 

If, in the opinion of an Audit investigator, the results of the audit do not meet the 

asbestos licence conditions, and cannot be addressed before the Audit investigator 

leaves the premises, the Audit investigator will consider the options for actions 

consistent with the WorkSafe Compliance Policy. The Audit investigator may 

arrange a follow up audit at an appropriate time, based on the seriousness of the 

non-compliance.904 

12.28 The audit of demolition licence holders is as described above, save that: 

Demolition licences are issued for two years and require renewal at the end of that 

time. The Audit investigators endeavour to audit half of all demolition licence 

holders each year. Priority is given to licence holders that are in their second year of 

the licence and have not been audited since the last renewal of the licence.905 

12.29 As the graph at Figure 33 illustrates, between 2011-12 and 2018-19, the number of audits 

carried out on registered asbestos removal licence holders increased from 93 to 372. In 

respect of registered demolition licence holders, the numbers rose from 14 to 67 in the same 

time frame.906 As at July 2018, there were 1104 authorised asbestos removal licensees (only 20 

of them unrestricted) and 129 demolition licensees.907 

12.30 Mr Kavanagh was asked by the Committee for his views on the audit process since his 

appointment. He said: 

I have instigated a review of the licence conditions for both demolition and 

asbestos licence holders so I have purposely prioritised those particular licences 

with a view to strengthening and removing ambiguity associated with those licence 

conditions to ensure that the licence holders are meeting the intent of having that 

licence. I would expect what would follow from that is that when they are not 

meeting those licence conditions, there would be enforcement action associated 

with it.908 

Performance Audit of WorkSafe’s functions in regulating asbestos removal 

12.31 On 21 May 2020, the Office of the Auditor General Western Australia published a report into 

its performance audit of WorkSafe’s function in regulating the asbestos removal industry in 

the State. It looked at the statutory function of licence approval, as outlined in Chapter 11, 

and WorkSafe’s oversight of asbestos removal licence holders. 

12.32 The report was critical. The two overall audit findings were that: 

 licences are approved without adequate controls 

 monitoring and compliance activities provide limited assurances that regulation is 

effective.909 

                                                      
904  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 63. 

905  ibid., p 64. 

906  Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, WorkSafe WA, 

Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 34. 

907  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, 13 August 2018, 

Attachment 1.36. 

908  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 66. 

909  Office of the Auditor General, Western Australia, Report 22: 2019-20, Regulation of Asbestos Removal, report 

prepared by Office of Auditor General, 21 May 2020. 
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12.33 The audit team found deficiencies in the controls used by WorkSafe in its licensing approval 

process. No guidance to staff had been produced, just a matrix and checklist to enable staff to 

confirm whether all necessary paperwork had been received. Staff were forced to simply 

exercise their own judgement as to the experience, etc., of the applicant, with no clear 

assessment standards. Moreover, no structured training had been given. Clearly, this might 

lead to licences being granted to applicants lacking the required skills and experience to 

practice safe work practices. 

12.34 However, the audit team found that no licences had been issued inappropriately.910 

12.35 It was also found that WorkSafe did not retain proper documentation to support its licensing 

decisions.  

12.36 As to WorkSafe’s monitoring and compliance activities, the report found that they were not 

well targeted to risk and did not provide quality information for analysis and reporting.911 

WorkSafe met its target of 350 audits per year, but those were record-based audits at the 

licensees’ place of business with no inspections carried out at the workplace where the 

asbestos removal is carried out, the source of potential harm.912  

12.37 Unrestricted licence holders are obliged to inform WorkSafe when asbestos is being removed, 

and inspectors attended those sites in 25.6 per cent of cases (100 out of 391 notifications) in 

2018-19. Whether or not inspectors attend is based on their own judgement. There are no 

policies or procedures to guide those decisions. Workplaces of restricted licence holders are 

only visited following a complaint. WorkSafe does operate some proactive campaigns 

regarding managing asbestos in the workplace, but auditors found that there were gaps in 

the way proactive and reactive activities were aligned.913 

12.38 The Office of the Auditor General took the opportunity during this performance audit to look 

at how WorkSafe was dealing with the rapidly emerging issue of silicosis in some 

manufacturing industries, such as the creation of stone benchtops, where exposure to 

respirable crystalline silica (RCS) occurred. 

12.39 WorkSafe had been raising awareness of the issue, as has been seen in Chapters 7 and 8, but 

the report suggested that its recommendations regarding asbestos could apply equally to 

manufacturing businesses using products that contain RCS (even though such businesses do 

not require a licence). It had published information on its website, and in 2018-19 had carried 

out 32 inspections into RCS exposure in benchtop fabrication, resulting in 23 verbal directions, 

268 improvement notices and two prohibition notices. That work continues in 2019-20.914  

12.40 The Office of the Auditor General Report made seven recommendations, all of which were 

agreed by WorkSafe with implementation timetables. The full response of DMIRS and the 

Commissioner may be found at Appendix 2 to the report, but the recommendations and 

agreed implementation were: 

1. Develop processes which allow for on-site inspections of worksites where 

asbestos is removed by restricted licence holders. 

WorkSafe response: Agree. 

Implementation timeframe: by July 2021. 

                                                      
910  ibid., p 11. 
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913  ibid., pp 14-15. 
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2. Update its documented guidance for: 

a. assessing licence applications and provide staff with structured training 

to use it 

b. auditing licence holders to ensure audits are comprehensive. 

WorkSafe response: Agree. 

Implementation timeframe: by July 2020 (recommendation 2a) and December 

2020(recommendation 2b). 

3. Improve its recordkeeping practices to: 

a. ensure licensing decisions are well documented for transparency and 

consistency 

b. include specific procedures in a DMIRS recordkeeping plan for asbestos 

removal licensing records 

c. clearly document the results of on-site inspections of unrestricted 

licensees, including the initial off-site assessment by DMIRS that 

determines whether an inspection is required. 

WorkSafe response: Agree. 

Implementation timeframe: by July 2020 (3a) and December 2020 (3c). 

Recommendation 3b has been completed. 

4. Ensure its program to audit asbestos removal licence holders, and decisions 

regarding inspections, are targeted to the greatest risk of non-compliance, or 

harm to workers or the public, to maximise the effectiveness of regulatory 

resources. 

WorkSafe response: Agree. 

Implementation timeframe: by December 2020. 

5. Perform an internal audit or review of its complaints management 

processes. 

WorkSafe response: Agree, in relation to asbestos licensing. 

Implementation timeframe: by July 2021. 

6. Ensure conflicts of interest are managed appropriately by: 

a. allowing managerial staff access to the conflicts of interest register 

b. transferring conflicts of interest declared by employees of the former 

Department of Commerce into the current DMIRS register. 

WorkSafe response: Agree, in relation to asbestos licensing. 

Implementation timeframe: by December 2020 (recommendation 6b). 

Recommendation 6a has been completed. 

7. Improve the collection and management of data to: 

a. analyse its complaints data to inform its monitoring and compliance 

activities 
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b. use information from the public and other government entities, 

including waste disposal facilities, to inform its proactive programs and 

identify potential noncompliance issues 

c. better report to the WorkSafe Commissioner and/or the Director General 

of DMIRS on the results of on-site inspections, audits, and potential issues 

and trends identified from complaints and investigation information so 

they can take action. 

WorkSafe response: Agree. 

Implementation timeframe: by December 2020.915 

12.41 The Office of the Auditor General Report included the formal response from DMIRS and the 

Commissioner. As to the first overall finding (licensing), the response stated: 

 In May 2019 a number of procedures were implemented for licensing staff 

to use and understand the inter-relationships between different asbestos 

licence processes. These procedural flowcharts are additional to checklists 

and matrices that were developed to ensure consistent procedures in the 

processing of licences. A copy of these were provided to the auditors 

during the audit. 

 In August 2019 licensing Job Description Forms were updated as part of 

continuous improvement across the Licensing Directorate. However, staff 

have always had Job Description Forms. 

 In September 2019, licensing practices were amended to ensure renewal 

applications received for a restricted licence were properly documented 

and archived. 

 The register of unrestricted licensees was updated and uploads occur to 

the DMIRS website monthly. The register lists each licensee and includes a 

date of expiry for each licensee. This protects the public by ensuring that 

any member of the public viewing the register can identify whether a 

particular unrestricted licensees licence has expired.916 

12.42 On WorkSafe’s monitoring and compliance activities, the response stated: 

 In February 2019, responsibility for the WorkSafe Inspectorates activities in 

relation to asbestos risks in workplaces was transferred from the 

Construction Team to the Occupational Health, Hygiene and Noise Team. 

As part of this transfer, a specialist inspector with relevant expertise, 

qualifications and experience in asbestos safety was engaged to undertake 

Occupational Safety and Health Act 1984 and related regulations 

compliance activities with a particular focus on work involving the safe 

removal of friable and non-friable asbestos. 

 In July 2019, the asbestos licence audit functions aimed at checking 

asbestos removal licensees’ compliance with licence conditions, was moved 

from the Policy Branch to the WorkSafe Inspectorate. Staff conducting the 

audits have received training to provide them with the skills and expertise 

to incorporate some inspections into the auditing role. 

 In August 2019, the Premier announced the Government’s approval for 21 

new and additional WorkSafe inspectors to be engaged. Two of these 
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positions have been allocated to asbestos compliance activities. One of 

these positions was filled in December 2019 and recruitment is well 

progressed for the second position. 

 The WorkSafe Inspectorate has undertaken a review of some of its 

processes and introduced: 

o triaging of asbestos work by the Principal Scientific Officer, 

Occupational Health, Hygiene and Noise Team, who has the 

qualifications, expertise and experience to appropriately assess the 

risks associated with complaints and notifications received; 

o streamlined processes to enable asbestos complaints, Requests to 

Attend (RTA) and prescribed notifications to be actioned more quickly; 

and 

o a greater degree of liaison with local government authorities in relation 

to asbestos safety issues.917 

12.43 The response concluded: 

DMIRS and the Commissioner recognise the importance of the regulator role to 

ensure hazards such as asbestos are properly managed to protect workers and the 

public. 

The Office of Auditor General audit and report is welcomed and has facilitated 

opportunity to test and improve the systems and processes implemented for 

asbestos management. While the audit report did not identify instances of licences 

being issued inappropriately the opportunities for improvement are recognised.918 

12.44 The overview of the Auditor General concluded: 

I am pleased that the new WorkSafe Commissioner has accepted my Office’s 

findings and has committed to building organisational and staff capability in the 

regulation of asbestos removal to better manage worker health measures and other 

worksite risks. WorkSafe has a renewed focus and is currently undergoing 

significant change in how it regulates asbestos removal.919 

12.45 The Committee welcomes the Commissioner’s acceptance of the Auditor General’s criticisms, 

his acknowledgement that improvements are necessary and his commitment to rectification. 

The Committee also welcomes the Auditor General’s finding that no instances were found of 

licences being issued inappropriately.  

12.46 The Committee would however draw attention to one final aspect of this report. Yet again, the 

limitations of the WISE computer system to assist with WorkSafe’s complaints management 

processes were exposed during this performance audit. The report states: 

There are limitations on WorkSafe’s ability to obtain data from WISE, which 

supports the process of receiving and allocating occupational safety and health 

complaints, and has been in operation since 1995. WISE does not have the 

technological capacity to provide WorkSafe with reports relating to the removal of 

ACM. WorkSafe, and more broadly DMIRS, is looking at purchasing a contemporary 

investigations system which will facilitate superior access to data and overcome 

existing system imposed limitations. In addition, the system will be required to 
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provide the ability to more effectively manage inspector activities. The Minister for 

Industrial Relations has approved a review by DMIRS to determine the needs of 

WorkSafe in order to upgrade the computer system used by WorkSafe.920  

12.47 The Committee refers to its Recommendations 48 and 60, but notes this apparent progress 

with regard to replacement of the computer systems.   

Information sharing between WorkSafe, ASQA and TAC 

12.48 As seen at paragraph 12.14, the CME considered that a formal arrangement between the 

relevant regulators should be negotiated to ensure information sharing and coordinated 

oversight of all high-risk work training and assessment processes and activities. 

12.49 The TAC told the Committee that it communicates openly with WorkSafe, and provides 

WorkSafe with information when it suspects an assessor is not complying with his or her 

obligations, but that WorkSafe does not reciprocate.921 

12.50 Stephanie Trestrail, Director of the TAC, gave the following example of a situation where a 

failure to share information can cause regulatory difficulties: 

One recent example was in relation to an investigation that was conducted into 

Mr Kenneth Sully, which I think the committee is aware of. He was linked to an RTO 

that was regulated by TAC and he was prosecuted by WorkSafe. As the 

investigation was being undertaken by WorkSafe, the registration was due to expire 

for Mr Sully. Obviously, once a registration has expired, the council loses its ability 

to take action against a provider. If we had been aware at that stage that an 

investigation was ongoing with regard to that provider, the council could have, 

through its own volition, extended the registration period, therefore still enabling 

them to have an authority over the RTO to identify students to take further action 

against the RTO to prevent them entering into the system in the future. Because we 

were unaware of that, the council simply let the registration expire.922 

12.51 The Committee were also told that the TAC had tried to establish an MOU with WorkSafe to 

share information, but these efforts had not been successful. When asked about WorkSafe’s 

reasons for this reluctance, Ian Hill, Chairman of the TAC, said: 

It varied from initially saying that their act precluded them from sharing the sort of 

information which we needed. The information we needed would have facilitated 

for the state and consumers a better outcome, but they are of the view that their 

act precludes them from actually doing that. I think it would help illustrate for the 

committee the two examples I can just run through. We see it as pretty simple. The 

outcomes were quite damaging for consumers and we think that could have been 

handled better, with a timelier exchange of information.923 

12.52 This matter was put to Mr Kavanagh by the Committee. He responded: 

I have not spoken to TAC. I have spoken to a range of other agencies, including the 

commonwealth regulator, seeking to enter into arrangements with all of those, 

including, as I mentioned earlier, arrangements with the police and any other 
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922  Stephanie Trestrail, Director, Training Accreditation Council, transcript of evidence, 1 November 2017, p 4. 
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agency that will assist us in doing our jobs. I have not specifically spoken to them, 

but I have no issues with entering into a MOU.924 

12.53 ASQA is ‘the national regulator of vocational education and training in Australia. This 

responsibility encompasses the regulation of around 4100 RTOs delivering to in excess of four 

million students each year. This includes 213 active RTOs based in Western Australia that are 

regulated by ASQA’.925  

12.54 ASQA also gave evidence that, if WorkSafe shared information with them about their concerns 

regarding assessors, it would assist in informing them about RTOs who are not complying 

with their obligations. 

12.55 When asked, given that WorkSafe only regulates assessors, how sharing of information by 

WorkSafe would assist ASQA in its task of regulating RTOs, Mark Paterson, 

Chief Commissioner and Chief Executive Officer of ASQA, told the Committee: 

Because the registered training organisation is responsible for the delivery of 

training and the assessment of training, and it issues the qualifications. So even if 

WorkSafe had assessors that were participating in part of that process, if there is a 

flaw or a deficiency in the delivery of training, or in the nature of the assessment 

that is being undertaken, that is a failing of the RTO.926  

12.56 Mr Paterson went on:  

We are in a position to share information with WorkSafe WA where we think that 

information will benefit the exercise of WorkSafe WA’s powers. Unfortunately, if 

information comes to WorkSafe WA in relation to registered training organisations 

and the delivery by those registered training organisations, particularly in high-risk 

areas, they are unable to share that information with us, which means if information 

comes to WorkSafe Western Australia about the behaviour or performance of a 

registered training organisation that we regulate, they are unable to share that 

information with us, which means that we may not become aware of shortcomings 

in relation to the performance of a particular RTO or trainers working for that RTO, 

which can undermine our capacity to implement appropriate regulatory action.927 

12.57 When asked whether this situation pertained with equivalent regulators in other Australian 

jurisdictions, Mr Paterson replied: 

I cannot say that they all have that capacity to share information, but generally 

speaking there is a capacity between regulatory agencies for people to share 

information, and we work with them where that occurs. There are so many different 

regulatory structures that operate in relation to regulatory agencies around the 

country that I cannot with confidence say that all are able to share. But you are not 

looking at all of them—you are looking at WorkSafe WA. We are saying we have 

that capacity to share information with WA TAC and they with us, and we are able, 

under our legislation, to share information with WorkSafe WA, but they are not able 

to share information that they may come across that is relevant to our regulatory 

activity and that would benefit the community.928 
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12.58 As well as undertaking to speak to the TAC regarding information sharing, Mr Kavanagh 

agreed to make contact with ASQA on the same subject.929 

12.59 ASQA recommended that a provision be inserted into the Act to mirror the following 

provision from the National Vocational Education and Training Regulator Act 2011 (Cth): 

205A Disclosing information to certain government bodies etc.  

(1) The National VET Regulator may disclose VET information to: 

(a) a Commonwealth authority, or a State or Territory authority, if the Regulator 

is satisfied that the disclosure is necessary to enable or assist the authority to 

perform or exercise any of the authority’s functions or powers; or  

(b) a Royal Commission.  

(2) If the National VET Regulator discloses personal information under subsection 

(1) to a Royal Commission, the Regulator must advise the person about whom the 

information is disclosed, by notice in writing, of:  

(a) the disclosure; and  

(b) the details of the personal information disclosed.930 

12.60 The Committee is of the view that there is a need for tighter regulation of RTOs and assessors, 

to protect members of the public who purchase these services, to ensure training is being 

provided to the required standard and to ensure that those who are issued with licences have 

attained the necessary competencies. Industry also needs to have confidence that people who 

hold a licence have the necessary competencies to safely perform the work. Further, the 

Committee is of the view that an exchange of information between WorkSafe, ASQA and TAC 

will facilitate these outcomes. Noting the possible legislative restrictions prohibiting WorkSafe 

from sharing information with ASQA and TAC, the Committee supports legislative amendment 

similar to section 205A of the National Vocational Education and Training Regulator Act 2011 

(Cth). 

FINDING 93 

WorkSafe maintains that the Occupational Safety and Health Act 1984 prohibits it from sharing 

information about its investigation of assessors with the Australian Skills Quality Authority and the 

Training Accreditation Council of Western Australia, who are tasked with regulating Registered 

Training Organisations to which assessors are aligned. 

 

RECOMMENDATION 85 

The Committee recommends that the Minister for Industrial Relations introduces a Bill into the 

Parliament of Western Australia amending the Occupational Safety and Health Act 1984 to include 

a provision similar to section 205A of the National Vocational Education and Training Regulator Act 

2011 (Cth), to specifically permit WorkSafe (the Department of Mines, Industry Regulation and 

Safety) to share information with the Australian Skills Quality Authority and the Training 

Accreditation Council of Western Australia, with safeguards as determined necessary. 
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CHAPTER 13  

The timely implementation and public education of 

coronial inquest recommendations arising from a 

workplace death 

13.1 The Committee asked the State Coroner about the implementation of Coroner’s 

recommendations, and whether she monitored their implementation by government 

departments and industry. She said: 

It is a very big question. The coroner does not have an implementation role, 

obviously. We are not elected representatives, so the only thing the coroner can 

do is make a recommendation. The recommendations are made in inquests as a 

result of a public inquest. So, they are not made under the administrative findings. 

They ought not be made in that process. Then, routinely, the practice is that the 

finding is sent to the relevant minister whose office administers the legislation that 

relates to it. They are informed of the recommendation. They are informed that a 

response is sought to that and that if they provide a response, I may refer to it in 

the annual report and, furthermore, that I will put it on to the website. So, all 

ministerial responses go onto the website and in terms of monitoring, all 

ministerial responses come to me and it is very clear whether the responses have 

been given or not. There is not at present a time frame in relation to responses 

and responses cannot be compelled either.931 

13.2 When asked whether WorkSafe had played a role in ensuring that industry implements 

Coroner’s recommendations, the Coroner stated: 

None that I can directly think of, because once the coroner makes the 

recommendation, the coroner does not, for want of a better word, agitate for 

implementation. The coroner ought to recommend and leave it to the other 

entities to decide whether it is appropriate.932 

13.3 When WorkSafe was asked about its role in communicating to industry the Coroner's 

findings and recommendations in relation to a workplace fatality, and ensuring Industry 

implements those recommendations, the reply was: 

It depends on the circumstances. In those circumstances where the Coroner makes 

recommendations in relation to a workplace fatality, the department reviews these 

recommendations. Where the department’s own enforcement action and 

educative actions prior to the State Coroner holding the inquest and making 

recommendations have not covered actions previously taken, WorkSafe takes 

further action where relevant. WorkSafe may also circulate Coronial findings to 

relevant industry stakeholders.933 

13.4 As has been recorded at Chapter 7 of this report, in the example of Jarrod Hampton’s tragic 

death whilst pearl drift diving, there can be unconscionable delays between a fatality and the 

implementation of any resulting State-wide safety advice or guidance to the industry. The 

Coroner made no formal recommendations in that instance however, having accepted that 

                                                      
931  Rosalinda Fogliani, State Coroner of Western Australia, Coroner’s Court of Western Australia, transcript of 

evidence, 9 October 2017, pp 15-16.  

932  ibid., p 16. 
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Mr Hampton’s employers and the Pearl Producers Association had taken steps to identify 

and correct deficiencies revealed by a report into the incident by the Water Police to reduce 

the risk of another pearl drift diver dying in similar circumstances. The Coroner concluded: 

I can only hope that the changes that have been made to occupational safety in relation 

to pearl diving as a result of his death can provide his family with some comfort for their 

profound loss. 934  

13.5 Nevertheless, a high-level code of practice was first mooted in the 2015-16 COSH annual 

report. A draft of that Code, however, was not released for comment until 27 March 2020, 

eight years after the fatal workplace incident. The Code is yet to be finalised and adopted. 

13.6 While WorkSafe inspectors conducted inspections of and engaged with other pearl drift 

diving operators in WA following Mr Hampton’s fatality, to inform them of the hazards and 

safety measures required, the Committee reiterates its concern that no Safety Alert was 

issued and that it has taken 8 years for a draft Code to be prepared and released for 

comment. In the Committee’s opinion, this is far too long. It should not take 8 years to learn 

lessons from a tragedy and issue guidance on it. This delay puts lives at risk. The Committee 

urges COSH and WorkSafe to work towards finalisation and adoption of the Code as a 

matter of priority. 

13.7 The Coroner was able to cite one instance of where a coronial inquest into a workplace death 

had resulted in recommendations in relation to the regulation of work safety. She told the 

Committee of the case of Mr Robert Serjeant on 13 July 2011.935 

13.8 The Minister for Industrial Relations, Hon Bill Johnston MLA, responded to the 

recommendation on 13 June 2017, and his letter may be found on the Coroner’s Court of 

                                                      
934  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 18/17, Barry Paul King, Coroner, 

13 February 2018. 

935  Rosalinda Fogliani, State Coroner of Western Australia, Coroner’s Court of Western Australia, transcript of 
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Robert Stephan Hamiora Serjeant 

Mr Serjeant was an experienced and qualified rigger who was working in Karratha on a 

building site on 13 July 2011. He was working with a soakwell lid, and attached the lid 

to a crane line using two anchors fabricated into the lid, which weighed 800kg. As the 

lid was being lifted by the crane, it flipped over and fell on him. 

The Coroner’s Court found: 

The Coroner was satisfied that the deceased wrongly attached 2.5 tonne 

lifting clutches to 1.3 tonne anchor pins on an inherently unstable load 

and then did not ensure that he was out of the drop zone. Once lifted, the 

load rotated and the clutches slipped off the anchor pins, allowing the 

load to fall onto the deceased.  The Coroner found that death occurred 

by way of accident. 

The Coroner’s Court made a recommendation on 18 April 2017 that COSH and the 

Minister of Commerce consider and, if appropriate, implement as soon as possible, 

amendments to the Regulations to apply the Australian Standard AS 3850:2015 

Prefabricated concrete elements to civil construction works. 

https://coronerscourt.wa.gov.au/I/inquest_into_the_death_of_robert_stephan_hamiora_s

erjeant.aspx 

 

 

https://coronerscourt.wa.gov.au/I/inquest_into_the_death_of_robert_stephan_hamiora_serjeant.aspx
https://coronerscourt.wa.gov.au/I/inquest_into_the_death_of_robert_stephan_hamiora_serjeant.aspx
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Western Australia website. The Minister said that he had instructed WorkSafe ‘to commence 

work on a State Code of Practice, which would have the effect of creating suitable 

procedures for the use of pre-cast structures in civil construction’.936 

13.9 The inquest into Mr Serjeant’s death heard that Australian Standard AS 3850 applied only to 

building construction work, and not to civil engineering. The Coroner’s Court found that 

It is apparent that, if the requirements of AS 3850:2015 had been in place and had 

been followed in 2011, it is unlikely that the accident which caused the deceased’s 

death would have occurred.937 

13.10 There were no good reasons, in the Coroner’s view, not to apply the Standard to civil 

construction. ‘It is, in current popular usage, a no-brainer’, he said.938 

13.11 In his letter, the Minister accepted that the Standard required amendment, but pointed out 

that Standards cannot be altered by WorkSafe—this needs to be done by Standards 

Australia. Standards Australia informed the Coroner’s Court that: 

Standards Australia has approved a project proposal to amend AS 3850.3:2015 

Civil construction. The project commenced on 14 September 2017. We expect 

public comment to occur in late 2018, with publication to follow thereafter, in 

accordance with Standards Australia’s standards development processes.’939 

13.12 The Australian Standard in question was amended in 2019. 

13.13 Mr Sergeant died on 13 July 2011 and the Coroner’s findings were handed down on 

18 April 2017. The Minister responded to the Coroner’s recommendations on 7 June 2017.  

13.14 As for the State Code of Practice, this responsibility appears to have considered by COSH 

(some 14 months after the Coroner’s report), whose minutes of 4 July 2018 record as follows: 

5.3 Construction Industry Safety Advisory Committee (CISAC) 

Mr Ian Munns advised the Committee had concluded that in consideration of work 

on a national guide on prefabricated concrete elements in civil construction work 

was being finalised in the near future, the development of a Western Australian 

Code of Practice would be a duplication of effort, and should be left until the 

national process is concluded. 

ACTION 

CISAC to monitor the development of national guidance material on Code of 

Practice for prefabricated concrete elements in civil construction work and report 

back to the Commission.940 

13.15 This national guide was finally published by Safe Work Australia on 18 September 2019.941 

The Committee is of the view that this should now be referenced in the Regulations, or in 
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managing-risk-construction-prefabricated-concrete-now-available-0. Viewed 10 March 2020. 

http://www.coronerscourt.wa.gov.au/_files/recommendation_Serjeant.pdf
http://www.coronerscourt.wa.gov.au/_files/serjeant%20recommend.pdf
http://www.commerce.wa.gov.au/sites/default/files/atoms/files/july_2018.pdf
https://www.safeworkaustralia.gov.au/media-centre/news/guide-%20%20%20managing-risk-construction-prefabricated-concrete-now-available-0
https://www.safeworkaustralia.gov.au/media-centre/news/guide-%20%20%20managing-risk-construction-prefabricated-concrete-now-available-0
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any new regulations made under the Work Health and Safety Bill 2019, should that become 

law, so that its contents are enforceable in Western Australia. 

13.16 By way of further example, the inquest into the workplace fatality of Anthony John 

Bradanovich, conducted in 2012, resulted in the making of seven recommendations.942 

  

                                                      
942  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 5002/11, Kevin Taverner, 

Coroner, 13 November 2012. 

Anthony John Bradanovich 

Mr Bradanovich was a truck driver. On 21 January 2011, his first day working for 

Cartwright Holdings Pty Ltd, a sub-contractor of Toll Transport Pty Ltd, he was given 

instructions to deliver a consignment of goods to the Jundee Mine Site in Wiluna. 

Having collected three trailers, he was told by another driver to keep a lookout for a 

turn-off some five kilometres out of Wiluna signposted ‘Newmont Jundee Operations’. 

Having driven through the night, it appears that he arrived in Wiluna the following day, 

having missed the turn-off. 

Mr Bradanovich’s body was found some 23 kilometres outside Wiluna the following 

day, two days after he had set off. He was found to have died of exertional heat stroke. 

His truck was later found, bogged, approximately 30 kilometres from where the 

deceased had been found. 

The inquest was wide-ranging, investigating a number of issues/shortfalls. Mr 

Bradanovich was not given a proper induction by Cartwright, particularly in respect of 

emergency breakdown procedures. He had a list of contact telephone numbers, but no 

working telephone for the environment. The driver was provided with no GPS system or 

distress beacon. He was not given a map, or precise written directions on how to reach 

the Jundee Mine Site. There were no processes in place to check that a driver had 

arrived and, as a result, there was a significant delay in responding to the deceased’s 

non-arrival at the site. 

The Coroner made seven recommendations aimed at the employers, Cartwright 

Holdings Pty Ltd and/or Toll Transport Pty Ltd: 

 Review procedures for checking that drivers have enough potable water 

 Ensure all drivers are supplied with site specific breakdown cards with 

adequate instructions on the use of satellite phones and UHF channels 

 Cartwright to consider providing drivers with a personal locator beacon 

 Toll to provide drivers with a personal locator beacon, and consider 

incorporating this requirement into contracts with sub-contractors such as 

Cartwright 

 Written directions and maps to be provided 

 Procedures to be audited for ascertaining the whereabouts of drivers with a 

view to keeping account of drivers’ time of arrival 

 The definition of ‘remote’ be reconsidered by Toll, to take into account 

communication difficulties outside the metropolitan area. 
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 Of WorkSafe, the Coroner said: 

WorkSafe had prepared a report on the death. It was not helpful as it concentrated 

on matters which did not usefully contribute to an understanding of neither how 

the death occurred nor how such incidents in the future could be avoided.943 

13.18 The Committee notes with interest that the Coroner’s comments in identifying the cause of 

the death and how such incidents could be avoided in the future should be a primary focus 

of workplace fatality investigations. 

13.19 Based on the WISE entries provided to the Committee by WorkSafe, the Committee was able 

to identify that WorkSafe’s investigation commenced immediately after the incident, in terms 

of information gathering and contacts with the key players. However, it was two months 

before anyone from Cartwright or Toll was formally interviewed. The investigation was 

designated as ‘Completed’ on 7 April 2011 (about 2.5 months after the fatality).944 

13.20 Cartwright was visited by a WorkSafe inspector in January 2013. The proprietor refused to 

accept any of the procedure and systems failures identified in the Coroner’s report, or to 

consider implementation of safer work methods. The Committee was shocked to learn that 

WorkSafe undertook no enforcement action against him by way of improvement notice or 

prosecution.945 The WorkSafe inspector did however speak to a number of industry 

participants, conveying to them the Coroner’s recommendations. Those recommendations 

also became the subject of a checklist for WorkSafe inspections. 

13.21 In the view of the Committee, WorkSafe should have considered further action against the 

proprietor and conducted further inspections over the following year. Further, this incident 

warranted a Safety Alert to inform industry of the Coroner’s findings and of optimum safe 

work methods for transport companies.  

13.22 The recommendations from that inquest were not, of course, directed at WorkSafe. 

Nevertheless, WorkSafe, pursuant to the objects of the Act, has a duty to ensure that the 

lessons learned from this tragic incident are communicated to and understood by industry 

and to enforce safe methods of work by those operating in this industry. 

13.23 An inquest that resulted in recommendations being made for WorkSafe to action was that 

into John Robert Borradaile.946 

                                                      
943  ibid., p 40. 

944  Lex McCulloch, A/Deputy Director, General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, answer to question on notice asked at hearing held 2 October 2017, dated 20 October 

2017. 

945  ibid. 

946  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 48/17, Evelyn Felicia Vicker, 

Deputy State Coroner, 30 April 2018. 
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 In response to the Deputy State Coroner’s recommendations, the Minister wrote to the 

Office of the State Coroner on 25 June 2018. He said that he had authorised DMIRS to: 

 place links to the two documents from New South Wales on its website 

 send copies of the links to approximately 12 000 subscribers to the WorkSafe newsletter 

John Robert Borradaile 

Mr Borradaile was assisting in the unloading of a sea container packed with plated glass 

sheeting for his employer, Penguin International in Osborne Park, on 4 February 2013. 

During the process of unloading one crate with a forklift and strap, the crate 

destabilised and struck Mr Borradaile, trapping him underneath. He was taken to the 

Royal Perth Hospital but did not survive, He was aged just 26. 

The inquest found that Penguin International did not have formal procedures or 

protocols around the safe handling of glass sheeting. It had instructed its employees to 

never put their safety at risk by attempting to stop a crate from falling, but to move out 

of the way and allow it to fall. This was not written down, however, and was verbally 

communicated as employees were trained ‘on the job’. 

WorkSafe prosecuted Moscou Holdings Pty Ltd and Rite Angles Pty Ltd, which formed 

the partnership that was Penguin International, for failing to provide and maintain a 

safe working environment in which its employees were not exposed to hazards and by 

that contravention caused serious harm to an employee (sections 19(1) and 19A(2) of 

the Act). Moscou pleaded guilty and was fined $45 000. The prosecution against Rite 

Angles was discontinued by the prosecution. The Magistrates Court noted that, as 

Moscou was one of two partners, the fine was reduced by half. If Moscou were not a 

partner, the fine would have been $90 000 after mitigating factors were taken into 

account.  

The Deputy State Coroner noted that there were 35 Codes of Practice in force in 

Western Australia, approved by the Minister, but none relating to the safe unloading of 

glass. She noted that there was felt to be sufficient material available to employers on 

the internet to assist employers with risk assessment and to develop their own safe 

practices. New South Wales had issued such guidance, however WorkSafe in Western 

Australia does not generally produce its own. The Deputy State Coroner stressed that 

the existence or otherwise of Codes of Practice does not reduce the obligation on 

employers to make appropriate risk assessments and minimise any hazards disclosed by 

those assessments. 

The Deputy State Coroner felt it was desirable that guidelines produced in other States 

be utilised by WorkSafe to assist employers who are looking for suitable reference 

material. 

She recommended on 30 April 2018 that: 

WorkSafe publish appropriate guidance materials on its website such as those exhibited 

at Exhibit 1, Tab 16A and B 

 16A — New South Wales WorkCover Handling Glass Safely 

 16B — New South Wales SafeWork NSW October 2016 Guide for Unpacking 

Shipping Containers 
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 conduct a proactive inspection project focussing on the manual handling and storing of 

glass products.947 

13.25 The documents from New South Wales may be found at 

https://www.commerce.wa.gov.au/worksafe/forklifts-toolkits-and-information-resources. 

WorkSafe published its own guidance ‘Glass and Glass Product Manufacturing’ in April 2019, 

which included the safe handling guidance and links to a video on the matter.948 A proactive 

inspection campaign to be conducted during the 2019-20 financial year was announced on 

21 June 2019.949 

13.26 An inquest record that contained no official recommendations, but where WorkSafe (and 

indeed Comcare) took heed of the Coroner’s Court findings and has acted upon them, was 

that into the tragic death of Sean Morgan-Smith in June 2015.950 

                                                      
947  Coroner’s Court of Western Australia, 30 April 2019. See: 

https://coronerscourt.wa.gov.au/_files/borradailr%20recommendations.pdf. Viewed 3 June 2020. 

948  Department of Mines, Industry Regulation and Safety. See: 

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/glass_checklist.pdf. Viewed 3 June 2020. 

949  Department of Mines, Industry Regulation and Safety. See: 

https://www.commerce.wa.gov.au/announcements/worksafe-looks-safety-issues-glass-product-manufacturing-

workplaces. Viewed 3 June 2020. 

950  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 22/19, Sarah Helen Linton,  

Coroner, 23 September 2019. 

https://www.commerce.wa.gov.au/worksafe/forklifts-toolkits-and-information-resources
https://coronerscourt.wa.gov.au/_files/borradailr%20recommendations.pdf
https://www.commerce.wa.gov.au/sites/default/files/atoms/files/glass_checklist.pdf
https://www.commerce.wa.gov.au/announcements/worksafe-looks-safety-issues-glass-product-manufacturing-workplaces
https://www.commerce.wa.gov.au/announcements/worksafe-looks-safety-issues-glass-product-manufacturing-workplaces
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 The Coroner’s Court transcript records: 

Mr Kirwin advised this Court that, in retrospect, he accepts that he should have 

ensured that WorkSafe actively investigated the matter at an earlier stage. He said 

in evidence “it was a mistake not to deploy assets on day one.” In particular, Mr 

Kirwin acknowledged that, as pointed out by Principal Inspector Fry, he had now 

realised it was unlikely that Comcare would have the enforcement jurisdiction over 

West Coast Site Works or Mr Bonifazi [the driver]. Mr Kirwin was open and frank in 

his admission and accepted responsibility for the outcome of the matter and for 

the ways the outcome was likely to have affected the family of Mr Morgan-Smith. 

Sean Morgan-Smith 

Mr Morgan-Smith was a postal worker with Australia Post. On 24 June 2015, he died 

whilst delivering mail on his Australia Post Honda motorcycle in the Huntingdale area. 

He was hit by a front-end loader that was performing site work on a vacant block, 

regularly reversing out across the footpath and into the roadway in order to do so. 

As Mr Morgan-Smith was working for Australia Post, a Commonwealth agency, 

Comcare’s regulatory powers were enlivened, and it carried out an investigation with 

the focus being whether Australia Post provided a safe workplace. No faults were 

found, but there were questions about how the site had been operated by the driver’s 

employers, West Coast Site Works (no formal exclusion zone or barriers had been 

identified, and there was no spotter onsite). Comcare found insufficient evidence to 

prosecute the driver. Comcare also noted that criminal charges had been instituted for 

dangerous driving causing death, but this case was later discontinued by the State. 

Counsel Assisting the State Coroner enquired of WorkSafe as to whether it had carried 

out any investigation. Mr Kirwin advised that WA Police had notified WorkSafe on the 

day of the incident, but the Customer Help Centre had advised the officer that this was 

regarded to be a Comcare matter. Mr Kirwin did make contact with his opposite 

number at Comcare, Mr Tony Sutcliffe, who advised that his staff were on their way to 

the incident site and would investigate alongside the police. 

Some weeks later, a police officer contacted WorkSafe again to advise that the 

incident had occurred in the vicinity of a building site. Mr Kirwin considered this but 

informed WA Police that they were well suited to investigate as the incident had 

actually occurred on a footpath, part of the road. He viewed it as a road traffic incident 

rather than a workplace incident. 

In October 2015, Principal Inspector Nathan Fry of WorkSafe raised concerns with Mr 

Kirwin — jurisdiction over the driver and the earthmoving business could fall within 

WorkSafe’s jurisdiction, and no more time should be wasted before a WorkSafe 

investigation was launched. Mr Kirwin later agreed at the inquest that, with hindsight, 

he should have followed Mr Fry’s advice, and not simply relied upon Comcare and WA 

Police. 

It was only in April 2016, once it was clear that neither Comcare or WA Police would be 

taking action, that Mr Kirwin marked the matter as an ‘investigation’. That investigation 

was closed on 14 October 2016, with the conclusion that there were no reasonable 

prospects of a successful prosecution of the driver or the business owner. This should 

have involved sign off by the WorkSafe Commissioner given how the investigation had 

been run, but this did not occur and the omission was not identified due to the way 

the case had been opened. 
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Mr Kirwin also acknowledged that if the WorkSafe investigation had commenced 

at an earlier stage, it might have led to a different outcome in terms of a WorkSafe 

prosecution being commenced. There is nothing that can be done about this now, 

as the statute of limitation period has expired.951 

13.28 In terms of learning lessons from the inquiry, no formal recommendations were made, 

because: 

In March 2019, Mr Kirwin met with the WorkSafe Commissioner and 

representatives of Comcare to discuss various matters, including the need for more 

collaboration and communication between Comcare and WorkSafe in relation to 

matters such as proactive regulation, prevailing workplace issues, joint inspections, 

joint training. Relevantly to this matter, they also discussed an emphasis on 

protocols for dealing with matters involving potential jurisdictional cross-over.952 

13.29 The Coroner concluded that she was satisfied that both WorkSafe and Comcare were 

conscious of the need to work co-operatively, on cross-jurisdictional matters and to ensure 

they receive information from the WA Police where relevant. She went on: 

I am also satisfied that WorkSafe has put into place better processes to ensure that 

a serious case such as this will be investigated at an early stage, and there are 

safeguards in place to ensure that no investigation is concluded without a number 

of senior people being satisfied that there is no scope/public interest in initiating 

enforcement action and /or prosecution.953 

13.30 Lessons learned would appear to be twofold. According to the minutes of the COSH meeting 

held on 4 March 2020, an MOU has recently been agreed between WorkSafe and Comcare 

to ensure that a formal process is followed in cases where there is overlapping jurisdiction. In 

such cases, WorkSafe would collect all evidence and proceed accordingly until notified 

otherwise.954 

13.31 In terms of the sign-off of investigations, the Coroner noted: 

Mr Kirwin advised that since that time, a separate Directorate of Investigations had 

been created, with all serious matters going before the Director of Investigations, 

who would review this type of decision-making. Further, in December 2018, an 

independent WorkSafe Commissioner was appointed by the Minister and any 

serious WorkSafe investigation that is intended to be closed off must go before 

the Commissioner before it is finalised. These changes create additional 

safeguards to avoid the problem that arose in this case.955 

Conclusion 

13.32 In terms of the timely implementation and public education of coronial inquest 

recommendations arising from a workplace death, the Committee notes that, in relation to 

the findings in the later inquests outlined, where recommendations were directly aimed at 

WorkSafe, the Minister took them into account and responded within two months to ensure 

that the recommendations were carried out. Whilst there may have been delays of years 

between the fatalities and the action being taken, those delays were due to the fact that the 

                                                      
951  ibid., paragraphs 90-91. 

952  ibid., paragraph 93. 

953  ibid., paragraph 98. 

954  Commission for Occupational Safety and Health, Minutes — 4 March 2020, p 4. 

955  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 22/19, Sarah Helen Linton,  

Coroner, 23 September 2019, paragraph 89. 
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State Coroner does not or cannot act until all investigations and prosecutions (where 

appropriate) are completed.  

13.33 The Committee is of the view that this further strengthens its position that WorkSafe should 

issue public incident reports and/or Safety Alerts soon after an incident, to inform industry of 

the incident, of the initial assessment of the cause of the incident and safety measures to 

avoid another similar incident in the future. A further report/alert communicating the 

recommendations of the Coroner should be issued, where appropriate. 

FINDING 94 

The Coroner is not able to hold an inquest into a workplace fatality until all investigations and 

prosecutions and appeals (where appropriate) have been completed. 

 

FINDING 95 

The Coroner, where appropriate, may make recommendations following a coronial inquest into a 

workplace fatality, relating to occupational health and safety matters. 

 

RECOMMENDATION 86 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) reviews all coronial inquest reports into workplace fatalities and communicates any 

workplace safety learnings from those reports to industry, through the issue of a report, alert or 

other written means, and implement recommendations made by the Coroner with respect to 

workplace health and safety matters. The Committee recommends further that WorkSafe (the 

Department of Mines, Industry Regulation and Safety) be appropriately resourced to perform 

these functions.   
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CHAPTER 14  

Legislative and jurisdictional issues 

Adoption of the Model WHS legislation? 

 Research has established that the historical approach to enforcement of workplace health 

and safety laws and regulations has been one of advice, persuasion and negotiation, rather 

than on prosecuting contraventions with prosecutions used as a last resort and reserved for 

‘serious’ or ‘wilful’ offences.956 Evidence to the Committee shows that WorkSafe has adopted 

the ‘advise and persuade’ approach, with most enforcement action involving informal advice 

and persuasion. When statutory enforcement sanctions are used they are principally 

improvement notices, with the number of prosecutions decreasing in recent years. 

 Further, when prosecutions are taken, they tend to focus on an incident resulting in a serious 

injury or death, and as Johnstone argues, the event is individualised and decontextualized, so 

that employer culpability is reduced and sometimes trivialised, resulting in low penalties 

being imposed.957 

 From about the late 1980’s much frustration has been expressed about —   

 the low number of prosecutions and the low penalties imposed for contraventions of 

OSH laws, especially where those breaches have resulted in serious injury and death  

 mainstream criminal law generally not being used to punish employers and managers 

highly culpable for workplace death and serious injury  

 the significant legal barriers undermining the use of the crime of gross negligence 

manslaughter against corporations and individuals 

 the need to make it easier to prosecute individuals, corporate employers and corporate 

officers, either under the criminal law or by ‘recriminalising’ offences in the work health 

and safety statues, by creating new offences involving negligence or recklessness and 

increasing penalties. 

14.4 The need to update Western Australia’s legislative regime around occupational safety and 

health was a strong theme in submissions and oral evidence to the inquiry. Most other 

jurisdictions in Australia have adopted the national Model WHS legislation, with some local 

variations. Western Australia has yet to do so. That model legislation will be explored later in 

this chapter. 

14.5 In 2014, the Western Australian Government introduced the Work Health and Safety Bill 2014 

into Parliament as a Green Bill for consultation and public comment. It was designed to 

update the Act to conform with the Model WHS legislation. The Bill contained the core 

provisions of the Model WHS Act with some modifications to suit the Western Australian 

working environment.958 The Green Bill was never progressed by the government. 

14.6 In 2017, the current Western Australian Government committed to introducing a new work 

health and safety bill into Parliament during 2019. The new Act would, it was said, replace 

three Acts; the Act, the Mines Safety and Inspection Act 1994 and the Petroleum and 

                                                      
956  R Johnstone, Work health and safety and the criminal law in Australia, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 26. 

957  ibid., p 27. 

958  Department of Mines, Industry Regulation and Safety, 2 February 2015. See: 

http://www.commerce.wa.gov.au/publications/work-health-and-safety-bill-2014. Viewed 10 May 2019. 

http://www.commerce.wa.gov.au/publications/work-health-and-safety-bill-2014
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Geothermal Energy Safety Levies Act 2011. In July 2017, the Minister for Industrial Relations 

said in a media statement: 

Based on the national Work Health and Safety Act, the Bill will improve consistency 

with the rest of Australia and provide the primary legislation for workplace safety 

and health across all Western Australian industries. 

The Bill will be supported by a number of industry specific regulations to suit the 

State’s unique conditions, enabling the resources sector to continue to use a risk-

based approach. 

Petroleum and major hazard facility industries will continue to operate under a 

safety case approach.959  

14.7 That 2017 announcement was reiterated in the 2019-20 Budget Papers. Under the heading 

‘Significant Issues Impacting the Agency’ (being DMIRS), it said: 

The development of modern safety and health laws for Western Australia 

incorporating mines, petroleum and general safety into one Work Health and 

Safety Act (the Act) based on the National Model Work Health and Safety laws is a 

high priority for the Government. The Department has conducted an extensive 

consultation process and the Work Health and Safety Bill is expected to be 

introduced into Parliament in 2019 for consideration by Parliament during 2019-

20. The Act will be supported by three separate sets of regulations applying to 

workplaces generally in Western Australia, the mines sector, and the petroleum 

and geothermal sector. In mid-2019, the Department will undertake 

comprehensive State-wide consultations to provide recommendations for the 

development of the three sets of regulations.960 

 As has been detailed at Chapter 7 of this report, at the same time as the Minister’s 

announcement was made, the Government formed the MAP to produce advice on the 

content and form of new and modernised health and safety legislation. The MAP handed its 

recommendations to the Minister in April 2018, and in June 2018 a round of public 

consultation followed.961 

 The recommendations, contained in a report of the MAP dated 30 June 2018962, had the 

starting point of either adopting each of the provisions of the Model WHS Act or proposing 

suitable amendments or modifications to them.963 Recommendations for changes to the 

Model WHS legislation that are relevant to this inquiry are: 

 to replace the object at section 3(1)(c) of the Model WHS Act (paragraph 14.21) with one 

similar to the object currently in operation in Western Australia in section 5(e) of the Act, 

that is ‘to foster cooperation and consultation between and to provide for the 

participation of employers and employees and associations representing employers and 

employees in the formulation and implementation of safety and health standards to 

current levels of technical knowledge and development’, replacing ‘employer’ with 

                                                      
959  Minister’s Office, Hon Bill Johnston MLA, Minister for Industrial Relations, New Work Health and Safety Bill, media 

statement, Government of Western Australia, Perth, 12 July 2017. 

960  Government of Western Australia, Western Australia State Budget 2019-20, Budget Paper No. 2, vol. 1, 9 May 2019, 

p 224. 

961  Hon Bill Johnston MLA, Minister for Industrial Relations, Recommendations on new Work Health and Safety laws 

released, media statement, Department of Premier and Cabinet, 30 June 2018. 

962  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western 

Australia: Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia, 

30 June 2018. 

963  ibid., p 12. 
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‘person conducting a business or undertaking’ (PCBU), etc., as necessary. The MAP 

thought this to be more effective in achieving a consultative approach to health and 

safety than the clause in the Model WHS legislation.964 

 to amend the definition of ‘import’ insofar as duties are placed on importers of plant, 

substances or structures by the Model WHS legislation, so that it includes imports from 

inter-State as well as international ones.965 

 to change the approving authority for courses to be attended by a HSR from the 

‘regulator’ to COSH, to maintain the current status quo.966 

 to ensure that a HSR attends appropriate training. It is currently phrased as an 

entitlement in the Model WHS Act. To remove doubt, the word ‘entitled’ should be 

replaced with the word ‘required’.967 

 to modify the power of inspectors to require the production of documents and answers 

to questions without the prerequisite of physical entry to the workplace. As the report 

states, Western Australia is the largest Australian jurisdiction in terms of geographical 

area, with a highly centralised inspectorate. Consequently, under the Act, inspectors may 

request documents or interview people without needing to enter the workplace. Using 

these powers, an inspector may be able to resolve an incident without incurring travel 

expenses, or conclude that a physical workplace visit is required. The Model WHS Act 

limits the power to request documents or conduct interviews only in relation to physical 

entry to a workplace. It is thought this may be an unintended consequence, but it should 

be corrected.968 

 to clarify an expressed uncertainty in the Model WHS Act that the power of inspectors to 

conduct interviews includes the power to record the interview.969 

 to include a requirement for the person issued an improvement notice to notify the 

regulator of their compliance. The Model WHS Act simply says that an improvement 

notice must be complied with (penalty $50 000 for an individual, $250 000 for a body 

corporate). The law in Western Australia currently requires the recipient of such a notice 

to inform WorkSafe forthwith when the notice has been complied with (section 48(5) of 

the Act).970 

 to ensure that enforceable undertakings (see paragraphs 4.93 to 4.111) are not available 

for Category 2 offences involving a fatality. Enforceable undertakings cannot be entered 

into under the Model WHS Act for a contravention or alleged contravention that involves 

reckless conduct (a Category 1 offence), but they may for a Category 2 offence, even 

where a fatality was involved. The MAP recommends that Western Australia adopt the 

Queensland approach to prohibiting enforceable undertakings for Category 2 offences 

that involve a fatality.971 

 to permit the regulator to appoint any person to initiate a prosecution. The Model WHS 

Act specifies that proceedings may only be brought by the regulator or by an inspector 

with the written authorisation of the regulator. Presently, in Western Australia, 

                                                      
964  ibid., p 15. 

965  ibid., p 20. 

966  ibid., p 32. 

967  ibid., p 33. 

968  ibid., pp 52-3. 

969  ibid., p 54. 

970  ibid., p 56. 

971  ibid., p 60. 
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proceedings may be instituted by any person authorised by the Commissioner (section 

52(1) of the Act). This flexibility is welcome, and ensures that appropriate expertise is 

applied to prosecutions, leaving inspectors to focus on their enforcement activities.972 

 The MAP recommendations, provided to the Minister for Industrial Relations in April 2018,973 

were approved for public consultation. Some 66 submissions were received.974 A report on 

the outcome of the public consultation was not published. The Committee was later 

informed that the MAP had finished its work, and there were no proposals for any further 

information to be published.975 There was no public information as to whether the MAP 

recommendations, handed to the Minister had been modified following receipt of the 66 

submissions. The Committee received no report on the matter from either the MAP or the 

Minister. 

 On 27 November 2019, the Work Health and Safety Bill 2019 was introduced into the 

Legislative Assembly of Western Australia by Hon Bill Johnston MLA, Minister for Industrial 

Relations.976 He said: 

The bill before the house today represents the long overdue modernisation of 

Western Australia’s work health and safety laws. It brings work health and safety of 

all workplaces, including mines and petroleum, under the same laws to provide for 

more effective administration and greater consistency. It meets Western Australia’s 

obligations under the Inter-Governmental Agreement for Regulatory and 

Operational Reform in Occupational Health and Safety. Most importantly, it seeks 

to improve health and safety outcomes for Western Australian workers by the 

introduction of additional reforms.977 

 The Third Reading of the Bill in the Legislative Assembly occurred on 20 February 2020, and 

it was introduced into the Legislative Council on the same day. During her second reading 

speech, the Leader of the House said: 

The Occupational Safety and Health Act 1984 and the Mines Safety and Inspection 

Act 1994 have served Western Australia well in the decades since they were first 

introduced, but they are now outdated. The vehicle for this reform is the model 

Work Health and Safety Bill, developed by workplace participants and their 

representatives, regulators, and Safe Work Australia in response to the 

recommendations of the Productivity Commission and the Council of Australian 

Governments.978 

 The Bill was referred to the Standing Committee on Uniform Legislation and Statutes Review 

by the Legislative Council under Standing Order 126. That Committee reported on 12 May 

                                                      
972  ibid., p 65. 

973  ibid. 

974  Department of Mines, Industry Regulation and Safety, 27 September 2018. See: 

https://commerce.wa.gov.au/WorkSafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-

august-2018. Viewed 12 May 2019. 

975  Andrew Cotgreave, Senior Policy Officer, Regulatory Support Division, Department of Mines, Industry Regulation 

and Safety, email, 4 June 2019. 

976  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 27 November 2019, p 9423. 

977  ibid. 

978  Hon Sue Ellery MLC, Leader of the House, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

20 February 2020, p 913. 

https://commerce.wa.gov.au/worksafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-august-2018
https://commerce.wa.gov.au/worksafe/wa-modernising-work-health-and-safety-act-submissions-closed-31-august-2018


366 Chapter 14    Legislative and jurisdictional issues 

2020.979 On 21 May 2020, the Bill was referred to the Legislation Committee of the Legislative 

Council for consideration of Part 2.  

 The Bill is based on the Model WHS Act, the history and contents of which are set out in this 

chapter. The Committee notes that each of the recommendations of the MAP regarding local 

amendments to the Model WHS Act (see paragraph 14.9) are taken into account, and have 

been included in the provisions of the Bill, save for the last one—the regulator being allowed 

to appoint anyone to prosecute OSH offences. 

 While the Committee’s terms of reference include a review of legislative issues, the decision 

of the Minister to establish the MAP, advice from COSH and WorkSafe that they would not 

assist the Committee (that is answer questions) in relation to legislative issues as they would 

be providing their comments through the MAP, together with the eventual introduction of 

the Work Health and Safety Bill 2019 to Parliament, and advice to the Committee’s Advisory 

Officer that the Committee was prevented from reviewing the 2019 Bill, the Committee’s 

intended review of legislative issues has been significantly curtailed.   

Model WHS legislation 

 In 2008, the Workplace Relations Ministerial Council (WMRC) of the Council of Australian 

Governments decided that model legislation was needed to harmonise work health and 

safety laws in Australia. This followed a review, conducted by an advisory panel, which 

reported to the WRMC on the optimal structure and content of a model occupational health 

and safety act that would be capable of being adopted in all jurisdictions. 

 Safe Work Australia was established, with one of its functions being to develop, evaluate and 

revise (if necessary) model work health and safety laws for approval by ministers with 

responsibility for work health and safety, and to monitor the adoption of those laws by the 

Commonwealth, the States and Territories.980 

 The Model WHS legislation provides template laws to be enacted in each jurisdiction, 

allowing for minor variations where necessary to achieve consistency with other laws and 

processes within each State or Territory. For the legislation to be legally binding, it needs to 

be enacted or passed by the Parliament in each jurisdiction. The Model WHS Act is 

supplemented by Model WHS Regulations, Model WHS Codes of Practice and the National 

Compliance and Enforcement Policy, which sets out the principles of how WHS regulators 

monitor and enforce compliance with their jurisdictions’ laws. 

 On 1 January 2012, the Commonwealth, New South Wales, Queensland, the Northern 

Territory and the ACT implemented the national model. On 1 January 2013, Tasmania and 

South Australia followed.981 More recently, the Queensland Parliament has amended the 

Work Health and Safety Act 2011 (Qld) by passing the Work Health and Safety and Other 

Legislation Amendment Act 2017 (Qld). This Act, amongst other things, introduced provisions 

creating the offence of industrial manslaughter.982  

                                                      
979  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 

126, Work Health and Safety Bill 2019 and Safety Levies Amendment Bill 2019, May 2020. 

980  Safe Work Australia Act 2008 (Cth) s 6. 

981  Safe Work Australia, 19 February 2018. See: https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-

laws/review-model-whs-laws/review-model-whs-laws-terms-reference. Viewed 20 February 2018. 

982  Work Health and Safety and Other Legislation Act 2017 (Qld) s 4. 

https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-laws/review-model-whs-laws/review-model-whs-laws-terms-reference
https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-laws/review-model-whs-laws/review-model-whs-laws-terms-reference
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 Victoria has not adopted the Model WHS legislation. The decision not to adopt followed a 

regulatory impact process which indicated that adoption would place a cost burden on 

Victorian businesses of some $3.44 billion over five years.983 

 The object of the Model WHS Act is set out at section 3: 

(1) The main object of this Act is to provide for a balanced and nationally 

consistent framework to secure the health and safety of workers and workplaces 

by: 

(a) protecting workers and other persons against harm to their health, safety 

and welfare through the elimination or minimisation of risks arising from work 

[or from specified types of substances or plant]; and 

(b) providing for fair and effective workplace representation, consultation, co-

operation and issue resolution in relation to work health and safety; and 

(c) encouraging unions and employer organisations to take a constructive role 

in promoting improvements in work health and safety practices, and assisting 

persons conducting businesses or undertakings and workers to achieve a 

healthier and safer working environment; and 

(d) promoting the provision of advice, information, education and training in 

relation to work health and safety; and 

(e) securing compliance with this Act through effective and appropriate 

compliance and enforcement measures; and 

(f) ensuring appropriate scrutiny and review of actions taken by persons 

exercising powers and performing functions under this Act; and 

(g) providing a framework for continuous improvement and progressively 

higher standards of work health and safety; and 

(h) maintaining and strengthening the national harmonisation of laws relating 

to work health and safety and to facilitate a consistent national approach to 

work health and safety in this jurisdiction. 

(2) In furthering subsection (1)(a), regard must be had to the principle that workers 

and other persons should be given the highest level of protection against harm to 

their health, safety and welfare from hazards and risks arising from work [or from 

specified types of substances or plant] as is reasonably practicable. 

 The Committee notes that the provisions of section 3 of the Model WHS Act are largely 

replicated in the Work Health and Safety Bill 2019. It has been modified however—section 

3(1)(c) of the Model WHS Act has been replaced with: 

fostering cooperation and consultation between, and providing for the 

participation of, the following persons in the formulation and implementation of 

work health and safety standards to current levels of technical knowledge and 

development and encouraging those persons to take a constructive role in 

promoting improvements in work health and safety practices— 

(i) workers; 

(ii) persons conducting businesses or undertakings; 

                                                      
983  PricewaterhouseCoopers, Impact of the proposed national Model Work Health and Safety Laws in Victoria, 

4 April 2012. 
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(iii) unions; 

(iv) employer organisations. 

 This adaptation has taken place at the recommendation of the MAP, which felt that the 

wording of the current Act was preferable (suitably adapted) to that in the Model WHS 

Act.984 

 A new subclause, which does not form part of the Objects clause in the Model WHS Act, has 

also been added to the Objects clause in the Work Health and Safety Bill 2019, being: 

providing for the formulation of policies, and for the coordination of the 

administration of laws, relating to work health and safety.  

This is also in response to a recommendation of the MAP.985  

The ‘PCBU’ 

 A point of distinction in the Model WHS legislation is that the latter refers, in terms of 

imposing a prime safety and health duty of care, to a ‘PCBU’ instead of an ‘employer.’ This 

has regard for the complex employment arrangements that exist today and allows a wider 

range of contractors and other business owners to be captured under the legislation. PCBU is 

defined at section 5 of the Model WHS Act. 

 The Safe Work Australia Guide to the Model WHS Act describes a PCBU as: 

Person conducting a business or undertaking (PCBU) – a person conducting a 

business or undertaking alone or with others, whether or not for profit or gain. A 

PCBU can be a sole trader (for example a self-employed person), each partner 

within a partnership, company, unincorporated association or government 

department of public authority (including a municipal council).  

An elected member of a municipal council acting in that capacity is not a PCBU.  

A ‘volunteer association’ that does not employ anyone is not a PCBU. If it becomes 

an employer it also becomes a PCBU for purposes of the WHS Act. 

A ‘strata title body corporate’ that does not employ anyone is not a PCBU, in 

relation to any common areas (it is responsible for) used only for residential 

purposes.986 

 The primary duty of care that is imposed on a PCBU is set out at section 19 of the Model 

WHS Act: 

Primary duty of care 

(1) A person conducting a business or undertaking must ensure, so far as is 

reasonably practicable, the health and safety of: 

(a) workers engaged, or caused to be engaged by the person; and 

(b) workers whose activities in carrying out work are influenced or directed by 

the person, 

                                                      
984  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western 

Australia: Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia, 

30 June 2018, pp 14-15.  

985  ibid., p 17. 

986  Safe Work Australia, Guide to the model Work Health and Safety Act, 1 August 2016, p 6. 
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while the workers are at work in the business or undertaking. 

(2) A person conducting a business or undertaking must ensure, so far as is 

reasonably practicable, that the health and safety of other persons is not put at 

risk from work carried out as part of the conduct of the business or undertaking. 

(3) Without limiting subsections (1) and (2), a person conducting a business or 

undertaking must ensure, so far as is reasonably practicable: 

(a) the provision and maintenance of a work environment without risks to 

health and safety; and 

(b) the provision and maintenance of safe plant and structures; and 

(c) the provision and maintenance of safe systems of work; and 

(d) the safe use, handling and storage of plant, structures and substances; and 

(e) the provision of adequate facilities for the welfare at work of workers in 

carrying out work for the business or undertaking, including ensuring access to 

those facilities; and 

(f) the provision of any information, training, instruction or supervision that is 

necessary to protect all persons from risks to their health and safety arising 

from work carried out as part of the conduct of the business or undertaking; 

and 

(g) that the health of workers and the conditions at the workplace are 

monitored for the purpose of preventing illness or injury of workers arising 

from the conduct of the business or undertaking. 

(4) If: 

(a) a worker occupies accommodation that is owned by or under the 

management or control of the person conducting the business or undertaking; 

and 

(b) the occupancy is necessary for the purposes of the worker's engagement 

because other accommodation is not reasonably available, 

the person conducting the business or undertaking must, so far as is reasonably 

practicable, maintain the premises so that the worker occupying the premises is 

not exposed to risks to health and safety. 

(5) A self-employed person must ensure, so far as is reasonably practicable, his or 

her own health and safety while at work. 

 This provision, and others in the Model WHS Act, makes frequent use of the term ‘reasonably 

practicable’ in the formulation of duties. That is defined at section 18: 

What is reasonably practicable in ensuring health and safety 

In this Act, reasonably practicable, in relation to a duty to ensure health and safety, 

means that which is, or was at a particular time, reasonably able to be done in 

relation to ensuring health and safety, taking into account and weighing up all 

relevant matters including: 

(m) the likelihood of the hazard or the risk concerned occurring; and 

(n) the degree of harm that might result from the hazard or risk; and 

(o) what the person concerned knows, or ought reasonably to know, about 
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(i) the hazard or the risk; and 

(ii) ways of elimination or minimising the risk; and 

(p) the availability and suitability of ways to eliminate or minimise the risk; and 

(q) after assessing the extent of the risk and the available ways of eliminating or 

minimising the risk, the cost associated with available ways of eliminating or 

minimising the risk, including whether the cost is grossly disproportionate 

to the risk.  

 The Committee notes that the provisions at sections 5, 18 and 19 of the Model WHS Act are 

replicated with the same clause numbering in the Work Health and Safety Bill 2019, as 

referred to the Legislation Committee for scrutiny.    

The ‘worker’ 

 The term ‘worker’ is used in the Model WHS Act instead of ‘employee’, which as a result of 

the definition at section 7 captures a wider range of employment relationships, including 

those considered to be excluded currently under the definition of ‘employee’ in the Act, thus 

extending the protections of the legislation to a greater number of people engaged in work. 

The definition is at section 7 of the Model WHS Act: 

(1) A person is a worker if the person carries out work in any capacity for a person 

conducting a business or undertaking, including work as— 

(a) an employee; or 

(b) a contractor or subcontractor; or 

(c) an employee of a contractor or subcontractor; or 

(d) an employee of a labour hire company who has been assigned to work in 

the person's business or undertaking; or 

(e) an outworker; or 

(f) an apprentice or trainee; or 

(g) a student gaining work experience; or 

(h) a volunteer; or 

(i) a person of a prescribed class. 

(2) For the purposes of this Act, a police officer is: 

(a) a worker; and 

(b) at work throughout the time when the officer is on duty or lawfully 

performing the functions of a police officer, but not otherwise. 

(3) The person conducting the business or undertaking is also a worker if the 

person is an individual who carries out work in that business or undertaking. 

 As well as providing protection to those workers, the adoption of section 28 of the Model 

WHS Act would also impose duties upon them, just as the current laws in Western Australia 

do (paragraph 2.36): 

While at work, a worker must: 

(a) take reasonable care for his or her own health and safety; and 
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(b) take reasonable care that his or her acts or omissions do not adversely 

affect the health and safety of other persons; and 

(c) comply, so far as the worker is reasonably able, with any reasonable 

instruction that is given by the person conducting the business or undertaking 

to allow the person to comply with this Act; and 

(d) co-operate with any reasonable policy or procedure of the person 

conducting the business or undertaking relating to health or safety at the 

workplace that has been notified to workers. 

 The Committee notes that the definition of ‘worker’ is replicated at clause 7 of the Work 

Health and Safety Bill 2019, as referred to the Legislation Committee for scrutiny (except that 

the definition of police officer at clause 7(2)(a) expands the definition to ‘a worker of WA 

Police’). Section 28 is also largely repeated at clause 28. 

 Some of the new provisions that would become law in Western Australia, should the Model 

WHS legislation be adopted in more or less its template form, are discussed elsewhere in this 

report, for example: 

 the introduction of enforceable undertakings and adverse publicity orders 

(Chapter 4) 

 laws allowing for greater transparency over prosecution decisions (Chapter 11) 

 inclusion of workers’ accommodation within the primary duty of care of the 

employer (Chapter 5). 

 There are however other additions to the Western Australian legal landscape that would be 

introduced that are worthy of mention, set out below. 

Duty of officers 

 Section 27 of the model WHS Act introduces the concept of ‘Duty of Officers’. Subsection (1) 

states: 

If a person conducting a business or undertaking has a duty or obligation under 

this Act, an officer of the person conducting the business or undertaking must 

exercise due diligence to ensure that the person conducting the business or 

undertaking complies with that duty or obligation. 

 Subsection (5) then says: 

In this section, due diligence includes taking reasonable steps: 

(a) to acquire and keep up-to-date knowledge of work health and safety 

matters; and 

(b) to gain an understanding of the nature of the operations of the business or 

undertaking of the person conducting the business or undertaking and 

generally of the hazards and risks associated with those operations; and 

(c) to ensure that the person conducting the business or undertaking has 

available for use, and uses, appropriate resources and processes to eliminate or 

minimise risks to health and safety from work carried out as part of the 

conduct of the business or undertaking; and 

(d) to ensure that the person conducting the business or undertaking has 

appropriate processes for receiving and considering information regarding 

incidents, hazards and risks and responding in a timely way to that information; 

and 
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(e) to ensure that the person conducting the business or undertaking has, and 

implements, processes for complying with any duty or obligation of the person 

conducting the business or undertaking under this Act; and 

(f) to verify the provision and use of the resources and processes referred to in 

paragraphs (c) to (e). 

 Put simply, therefore, under the Model WHS Act, an officer987 of a PCBU must exercise due 

diligence to ensure that the PCBU complies with its health and safety duties. These duties 

relate to the strategic, structural, policy and key resourcing decisions; that is, how the 

organisation is run. Moreover, this failure to take an interest, or to exercise ‘due diligence’, is 

a stand-alone offence—an officer may be charged with an offence under the Model WHS Act 

regardless of whether the PCBU has been found guilty of an offence under the Act (section 

27(4)). 

 This could be important where, for example, it is alleged that an accident has occurred 

because workers were not properly resourced in terms of safety equipment. At present, it is 

necessary for the corporation to be charged with an offence, with any director’s liability 

being almost supplementary. Under section 27 of the Model WHS Act, it is possible to aim 

charges squarely at the director, for failure to exercise a due diligence duty, and this can be 

enforced separately to any corporate responsibility. 

 The definition of ‘due diligence’ would require that the board receives regular safety updates, 

and acts upon them by ensuring that appropriate resources are provided to the front-line 

staff and any manager in charge of them. 

 The Committee notes that this section of the Model WHS Act is repeated at clause 27 of the 

Work Health and Safety Bill 2019, as referred to the Legislation Committee. 

Gross negligence v recklessness 

 As was seen in Chapter 2 of this report, employers’ duties are currently set out at section 19 

of the Act, and penalties for breaches of these duties at section 20. The most serious charge 

is that the employer has contravened the safety and health duties, and caused the death or 

serious injury to a worker, in circumstances of ‘gross negligence’. Conviction may result in a 

fine of $550 000 and imprisonment for five years for an individual ($680 000 and five years’ 

imprisonment for any subsequent offence) and a fine of $2 700 000 for a body corporate ($3 

500 000 for a subsequent offence). 

 Simple negligence in the civil law field is a well-known concept—it is a breach of a duty of 

care, a failure to take reasonable care to avoid causing injury or loss to another person. 

Gross, or criminal negligence (they are the same thing), goes further. It has been said by the 

High Court to involve: 

such a great falling short of the standard of care which a reasonable man would 

have exercised and which involved such a high risk that death or grievous bodily 

harm would follow that the doing of the act merited criminal punishment.988  

 In brief, it amounts to negligence which is so culpable, or so grievous, that it merits 

treatment in a criminal context. An accused is charged according to the gravity of the breach 

of duty owed. 

                                                      
987  An officer under the Model WHS legislation is an officer within the meaning of section 9 of the Corporations Act 

2001 (Cth) other than each partner within a partnership. Broadly, an officer is a person who makes, or participates 

in making, decisions that affect the whole, or a substantial part, of the organisation’s activities (section 4 of the 

Model WHS Act). 

988  Patel v The Queen [2012] HCA 29, paragraph 18, citing Nydam v The Queen [1977] VR 430 at 445.  
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 The test for gross, or criminal negligence, is an objective one: 

Because of the value the law places upon human life, it punishes grossly or 

criminally negligent conduct which causes death or grievous bodily harm, and it 

does so regardless of the subjective intentions of the accused or the accused's 

appreciation of the risk involved in his or her conduct. 

The test applied to conduct which is alleged to amount to gross or criminal 

negligence in the context of the crime of manslaughter, or grievous bodily harm, is 

an objective one. … The test does not require that an accused have an appreciation 

of, or an indifference to, the risk created by the conduct in question. The only 

criterion necessary is an intention to do the act which inadvertently causes death 

or grievous bodily harm.989 

 An illustration comes in the case of R v Lavender990, cited by the High Court in the Patel case. 

Mr Lavender was employed as the driver of a 25 tonne front end loader at a sand mine. 

Three teenage boys entered the unfenced mine site. The accused drove his loader at the 

boys, who ran into the nearby scrub, but he pursued them, driving into the scrub where it 

was difficult for him to see where he was going. He ran over one of the boys, killing him 

instantly, and was charged with involuntary manslaughter. 

 Mr Lavender argued in his defence that he considered that it was safe to act as he did 

because his vehicle was so large that he assumed that the boys would have run away when 

they heard or saw it. He said he had no appreciation of the risk. However, the majority of the 

High Court held that his opinion that it was safe to act in the way he did was not a relevant 

matter. It said: 

This branch of the criminal law reflects the value placed by the law upon human 

life. … appreciation of risk is not necessary for a sufficiently great falling short of 

the objective standard of care, and ... the law would be deficient if grossly 

negligent conduct causing death could not bring criminal punishment unless the 

accused foresaw the danger.991 

 That case was brought under the common law offence of involuntary manslaughter, rather 

than under occupational health and safety provisions. 

 Peter Rozen SC spoke of this case before the Committee. He said: 

Ultimately, the High Court said that for gross negligence manslaughter, it is 

different from recklessness. Those considerations about whether he actually 

thought about it and whether he was aware of the risk that one of the kids might 

still be present would only be relevant if he were charged with murder, for which 

recklessness is an adequate mens rea—mental state—but for gross negligence 

manslaughter, his subjective state of mind was neither here nor there. And that is a 

fundamental difference between gross negligence and recklessness, and it is why I 

think recklessness is wrong in the category 1 offence that exists in the model law. 

Gross negligence does not require proof of what a person was actually thinking, 

which is often a very hard thing to prove and is not what OHS legislation is about. 

OHS legislation is about encouraging people to make appropriate decisions, 

allocate resources and so on. It is not about what were they actually thinking and 

                                                      
989  ibid., paragraph 88. 

990  R v Lavender (2005) 222 CLR 67. 

991  ibid., paragraph 60. 
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proving that they actually intended to harm someone or that they turned their 

mind to it and they did not care.992  

 The Committee understands that very few gross negligence cases have been brought in 

Western Australia, due to the difficulties involved in proving the elements of the offence. 

Those that have been commenced have often been subsequently downgraded to simply 

‘causing death’ without the element of gross negligence, under section 19A(2) of the Act. 

The Committee asked the Commissioner whether there was a reluctance within WorkSafe to 

mount prosecutions under the gross negligence heading in section 19A(1) of the Act. He 

replied: 

There is not a reluctance from my perspective, and I am the regulator for the 

moment.993 

 Asked how many prosecutions had been launched under section 19A(1) that had 

subsequently been downgraded or discontinued in the previous 10 years, the Commissioner 

replied: 

When an initial charge for gross negligence is downgraded, the initial charge is 

overwritten in WISE. A reliable database with this information is therefore not 

available. From memory and a review of documents, it has been identified that five 

charges have been downgraded and one charge has been discontinued.994  

 The most serious of offences under the Model WHS provisions however is known as the 

Category 1 offence, and involves ‘reckless conduct’ rather than ‘gross negligence’. 

 There was a measure of debate as to whether the most serious of charges in the Model WHS 

legislation should be based on grossly negligent or reckless conduct. A national review had 

been undertaken, chaired by Robin Stewart Crompton: 

to review OHS legislation in each State, Territory and Commonwealth jurisdiction 

for the purpose of making recommendations on the optimal structure and content 

of a model OHS Act that is capable of being adopted in all jurisdictions.995 

 The review panel submitted its first report, in accordance with its terms of reference, in 

October 2008.996 The report recommended, having looked into the offences contained in 

various State and Territory statutes, that the three categories of offences that may now be 

found in the Model WHS Act be created. It also recommended that the most serious of those 

offences should be categorised where the duty holder was ‘reckless or grossly negligent’.997 

 However, this recommendation was not supported by the WRMC. Its response was that it 

was agreed in principle, subject to qualifications. That is, it agreed on having the three 

categories of offences, but decided that the most serious should be: 

                                                      
992  Peter Rozen SC, transcript of evidence, 10 April 2019, p 5. 

993  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 58. 

994  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 41 asked at hearing held 

16 September 2019, dated 14 October 2019, p 27. 

995  Australian Government, National Review into Model Occupational Health and Safety Laws: First Report, report 

prepared by R Stewart-Crompton, S Mayman and B Sherriff, October 2008, p iii. 

996  ibid. 

997  ibid., p xxxvi. The New South Wales and Victoria statutes had used recklessness, whilst the Commonwealth and 

Australian Capital Territory had both negligence (but not gross negligence) and recklessness. The Western 

Australia Act, then as now, used gross negligence, in terms of liability for workplace fatalities (pages 130 to 132 of 

the report). 
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for an offence of recklessly endangering a person to risk of death or serious injury 

at a workplace.998 

 The reason given for this by the WRMC was that: 

The alternative model removes 'gross negligence' from the categories of offences 

on the basis that 'gross negligence' offences should be dealt with outside the 

model Act as they would otherwise cut across local criminal laws and 

manslaughter offences.999 

 Interestingly, Professor Johnstone of Griffiths University points out that, as against that 

background: 

as the description of the category 1 offence shows … ‘gross negligence’ and a 

‘fatality’ were removed from the elements of the offence, because, so I understand, 

otherwise the offence would overlap with the key elements in the crime of gross 

negligence manslaughter. In other words, the Work Health and Safety Acts leave 

‘space’ for the crime of industrial manslaughter prosecutions … .1000 

 The Boland Review considered these matters. Of the WRMC’s consideration that gross 

negligence offences might cut across local criminal laws and manslaughter offences, 

Ms Boland said: 

I note that the issue of the model WHS Act cutting across local general criminal 

laws arises for reckless conduct in the same way as it arises for gross 

negligence.1001 

 Ms Boland went on: 

There have been very few successful Category 1 prosecutions in any of the 

jurisdictions that have implemented the model WHS Act, which may in part be due 

to the difficulties associated with proving ‘recklessness.’ Recklessness in criminal 

law is intentional and requires the prosecution to prove a conscious choice to take 

an unjustified risk. Criminal negligence is, however, usually regarded as not 

requiring intent. Currently, if a PCBU knowingly endangers another person’s health 

and safety, they may be charged with a Category 1 offence. By adding a threshold 

for prosecution of gross negligence, a prosecutor can prosecute an offender for 

failing to conduct themselves safely or provide a safe environment for others, 

without having to establish this failure as being intentional. Instead it requires 

proof of ‘such a great falling short of the standard of care which a reasonable man 

would have exercised and which involved such a high risk that death or grievous 

bodily harm would follow that the doing of the act merited criminal 

punishment.1002 

 Ultimately, what is section 31 of the Model WHS Act resulted, including the element at 

section 31(1)(c) that ‘the person is reckless as to the risk to an individual of death or serious 

injury or illness.’ The three categories of offence are therefore: 

 Category 1 – the reckless conduct offence  

                                                      
998  Workplace Relations Ministerial Council, WRMC Response to Recommendations of the National Review into Model 

OHS Laws, 2009, p 13. 

999  ibid. 

1000  R Johnstone, From Fiction to Fact – Rethinking OHS Enforcement, Working Paper, 11 July 2003, p 42. 

1001  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 119. 

1002  ibid., (quoting from the judgment in Patel v The Queen, discussed above). 
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 Category 2 - committed where a person has a health and safety duty, and that person 

fails to comply with that duty, and the failure exposes an individual to a risk of death or 

serious injury or illness1003 

 Category 3 - committed where a person has a health and safety duty, and he or she fails 

to comply with that duty.1004 

 Section 31 of the Model WHS Act states: 

Reckless conduct—Category 1 

(1) A person commits a Category 1 offence if: 

(a) the person has a health and safety duty; and 

(b) the person, without reasonable excuse, engages in conduct that exposes an 

individual to whom that duty is owed to a risk of death or serious injury or 

illness; and 

(c) the person is reckless as to the risk to an individual of death or serious 

injury or illness. 

Maximum penalty: 

In the case of an offence committed by an individual (other than as a person 

conducting a business or undertaking or as an officer of a person conducting a 

business or undertaking)—$300 000 or 5 years’ imprisonment or both. 

In the case of an offence committed by an individual as a person conducting a 

business or undertaking or as an officer of a person conducting a business or 

undertaking—$600 000 or 5 years’ imprisonment or both. 

In the case of an offence committed by a body corporate—$3 000 000. 

(2) The prosecution bears the burden of proving that the conduct was engaged in 

without reasonable excuse. 

 Unlike the objective test for gross negligence set out above, recklessness requires a state of 

mind that recognises the risk attached to the behaviour, but the perpetrator carries on 

regardless of that risk. Generally speaking, in Australia, homicide is murder if it is intentional 

or, in most jurisdictions, if it is reckless. 

 There have been few cases under this reckless conduct provision in jurisdictions that have 

adopted the Model WHS legislation to date, probably because of the difficulty again of 

proving the mental element of recklessness. In Orr v Cudal Lime Products Pty Ltd in 20181005, 

the New South Wales District Court convicted a PCBU of the Category 1 offence (thought to 

be the first of its kind in Australia1006) when the partner of one of its staff, permitted to live in 

a cottage 200 metres from the mine operated by Cudal, was electrocuted in the shower, the 

metallic hose and drain of which had become electrically charged due to a fault in the mine’s 

electrical system. The mine had a history of electrical problems, some of which had been 

worked-on by a non-qualified person (Mr Shannon) to save money. Cudal was convicted and 

fined $900 000 for, without reasonable excuse, having engaged in conduct that exposed the 

deceased to a risk of death or serious injury, being reckless as to the risk. Mr Shannon, a 

                                                      
1003  Section 32 of the Model WHS Act. 

1004  Section 33 of the Model WHS Act. 

1005  Orr v Cudal Lime Products Pty Ltd [2018] NSWDC 27. 

1006  Workplace Law, 12 March 2018. See: https://www.workplacelaw.com.au/work-health-safety-prosecution-update/. 

Viewed 31 May 2019. 

https://www.workplacelaw.com.au/work-health-safety-prosecution-update/
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director and the secretary of the company, was convicted of a Category 2 offence (failing to 

comply with a health and safety duty resulting in death or serious injury) and fined $48 000. 

 Another recent example occurred in Queensland, brought under sections 19(2) and 20 of the 

Work Health and Safety Act 2011 (Qld). A Mr Lavin was sentenced to a year in prison, to be 

suspended after spending four months in custody, and his company, Multi-Run Roofing, was 

fined $1 million in Queensland’s first Category 1 prosecution under the Work Health and 

Safety Act 2011 (Qld). The charge of reckless conduct related to a 2014 fatality when 62-year-

old roofer Whareheepa Te Amo fell almost six metres to his death while working on an 

unprotected roof edge. The Maroochydore District Court heard that the defendant, without 

reasonable excuse, had omitted to ensure that edge protection was installed, exposing 

individuals to the risk of death or serious injury, and that money-saving had been the main 

motivator. The defendant was alleged to have been reckless to the risk—having been aware 

of it, he carried on regardless. It was said that Mr Lavin and his workers had agreed to use 

safety harnesses and two scissor-lifts instead of edge protection.  

 However, Mr Lavin’s conviction was set aside on 3 May 2019, and a re-trial ordered, after 

submissions that the jury in the court below had not been properly directed.1007 

 The Committee expresses its concern that the use of ‘recklessness’ in the Category 1 offence 

under the Model WHS Act, requiring the prosecutor to establish intent on the part of the 

accused and a conscious decision to take on an unjustifiable risk, will mean Category 1 

offences will be difficult to prove. There is a real likelihood that it will be easier to prosecute 

small businesses and small business employers who are directly involved in the day to day 

running of the business rather than corporations and officers of corporations.  

FINDING 96 

The Model Work Health and Safety Act provides for harmonisation of occupational health and 

safety laws throughout Australia. 

 

FINDING 97 

Gross negligence does not require intent. It does not require an accused to have an appreciation 

of, or an indifference to, the risk created by the conduct in question. The only criterion necessary is 

an intention to do the act which inadvertently causes death. 

 

FINDING 98 

Recklessness requires establishing intent. It requires the prosecution to prove that the accused had 

an actual knowledge of a risk and a deliberate disregard for that risk, that is that the accused made 

a conscious choice to take an unjustified risk. 

 

FINDING 99 

Recklessness is more difficult to prove than gross negligence, because the prosecution must 

establish that the accused had actual knowledge of a risk and had made a conscious choice to 

take that unjustified risk. 

 

                                                      
1007  Ellie Sibson, ‘Company director's conviction over roofer's death quashed in appeal court ruling‘ ABC News, 3 May 

2019. See: https://www.abc.net.au/news/2019-05-03/court-gary-lavin-conviction-set-aside-retrial-

ordered/11078646. Viewed 3 August 2020. 

https://www.abc.net.au/news/2019-05-03/court-gary-lavin-conviction-set-aside-retrial-ordered/11078646
https://www.abc.net.au/news/2019-05-03/court-gary-lavin-conviction-set-aside-retrial-ordered/11078646
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RECOMMENDATION 87 

The Committee recommends that the Minister for Industrial Relations introduces a Bill to 

Parliament to amend the Occupational Safety and Health Act 1984 to incorporate the provisions of 

the Model Work Health and Safety Act.  

 The Committee notes that, as set out in paragraphs 14.11 to 14.14, the Minister for Industrial 

Relations has introduced the Work Health and Safety Bill 2019 into the Parliament of 

Western Australia, which would incorporate elements of the Model WHS Act into State law. 

 The low number of prosecutions or convictions for either offences involving gross negligence 

in the Act, or those involving recklessness in jurisdictions where the Model WHS legislation 

has been adopted, has led to calls for the introduction of a law of industrial manslaughter in 

Western Australia. Frustration amongst submitters to the Boland Review about the difficulties 

associated with the recklessness-based offence were reported: 

Consultations for this Review (mirrored in submissions to the Senate inquiry into 

industrial deaths) revealed a clear and increasing view amongst a great many in 

the community that there should be an outcome-based offence in the model WHS 

laws where the death of another person occurs as a result of the gross negligence 

of either an individual or an organisation. The strong community expectation is 

that it should be possible to prosecute for the death of a person under a statutory 

offence of industrial manslaughter in the model WHS laws.1008 

 The issue of a new industrial manslaughter offence for Western Australia, which the 

Committee notes has been included in the Work Health and Safety Bill 2019, will be 

discussed by the Committee in greater detail later in this chapter. 

 The Committee also notes that, due to the inclusion of industrial manslaughter offences in 

the Bill, the corresponding offence provisions of the Bill (clauses 31 to 33) are different to 

those in the Model WHS Act. Those clauses, and the policy behind them, will be scrutinised 

by the Legislation Committee following a referral to that Committee on 21 May 2020 of Part 

2 of the Bill. 

The ‘gig economy’ 

 The Committee has heard evidence that any new work, health and safety Act will need to 

include provisions that cover people working in the ‘gig economy’.1009 The gig economy has 

been described as:  

individuals shaping their careers by working on a task-by-task basis for different 

employers concurrently.1010 

 Examples of such businesses are Uber, Deliveroo and Menulog. In the case of Uber, it has 

been held not to be an ‘employer’, for the purposes of an unfair dismissal claim, by the Fair 

Work Commission.1011 On 21 April 2020, the Fair Work Commission confirmed those 

                                                      
1008  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 120. 

1009  Stephanie Mayman, Chair, Commission for Occupational Safety and Health, transcript of evidence, 

11 October 2017, p 6. 

1010  AiGroup Workforce Development: The Emergence of the Gig Economy. See: 

http://cdn.aigroup.com.au/Reports/2016/Gig_Economy_August_2016.pdf. Viewed 7 December 2017. 

1011  Kaseris v Rasier Pacific VOF [2017] FWC 6610; Pallage v Rasier Pacific Pty Ltd [2018] FWC 2579. 

http://cdn.aigroup.com.au/Reports/2016/Gig_Economy_August_2016.pdf


  

Chapter 14    Legislative and jurisdictional issues 379 

decisions, ruling that Amita Gupta had not been unfairly dismissed by Uber Eats because she 

was not an employee.1012 

 Whether an person is an ‘employee’ or a ‘worker’ is not just an issue concerning workers’ 

employment rights, it is also a safety and health matter. The Senate Committee heard 

evidence, which it accepted, that the increased use of temporary and labour-hire workers 

produced negative safety implications. In its report, the Senate Committee concluded: 

The committee is persuaded by the evidence that there are negative safety 

implications relating to the increased use of temporary and labour hire workers 

and other forms of precarious work. Additionally, the committee agrees that the 

rise of such precarious employment practices has led in some instances to a 

corporate culture where there exists a distinct lack of care for the safety of the 

worker.1013 

 The Senate Committee recommended as follows: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 update the model WHS framework to cover precarious and non-standard 

working arrangements (including labour hire) to clarify the extent, scope 

and nature of the primary duty of care and the obligation under the 

model WHS Act on duty-holders to consult with each other, as well as 

workers and their representatives; and 

 pursue approval of these arrangements in other jurisdictions through the 

formal harmonisation of WHS laws process.1014 

 The Boland Review heard differing views as to whether the provisions of the Model WHS 

legislation applied to these workers—business and industry submitters typically expressed 

the view that those laws were sufficiently flexible to afford adequate protection to the 

participants in the gig economy, with the inclusion of ‘PCBU’ rather than ‘employer’ being 

broad enough to deal with these modern and emerging business models. Others, including 

union representatives, wanted to avoid uncertainty and make the Model WHS legislation 

explicit.1015 

 Ms Boland was inconclusive on that legal point. She recommended that  

Safe Work Australia develop criteria to continuously assess new and emerging 

business models, industries and hazards in the context of considering the need for 

any legislative change, new model WHS Regulations or Codes. These criteria 

should include an assessment of whether participants in new business models 

meet the key definitions in the model WHS Act (for example ‘PCBU’ and ‘worker’), 

and, if so, how do the principles contained within the model WHS laws apply to 

them; and, if not, is there any need for legislative change, new model WHS 

Regulations or Codes.1016 

                                                      
1012  Gupta v Portier Pacific Pty Ltd t/a Uber Eats [2020] FWCFB 1698. 

1013  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

p 26. 

1014  ibid., p 27. 

1015  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 40. 

1016  ibid., p 42. 
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 This is a developing area of the law. In a recent matter heard by the Court of Appeal in the 

United Kingdom concerning the employment protections given to Uber drivers1017, it was 

held that, having regard to the true nature of the agreement between the drivers and the 

companies providing and operating the smartphone ‘app’ through which passengers booked 

their services, the drivers were ‘workers’ within the meaning of section 230(3)(b) of the 

Employment Rights Act 1996 (UK), and were thus entitled to receive minimum wages and 

holiday pay. It was not, and did not however, rule as to whether the applicant was an 

‘employee’. Leave was granted for an appeal to the Supreme Court. 

 However, insofar as Australia is concerned, it was reported in June 2019 that the Fair Work 

Ombudsman had been investigating the matter, and had also found Uber drivers to be 

independent contractors, not employees. Sandra Parker, the Fair Work Ombudsman, was 

reported to have said: 

The weight of evidence from our investigation establishes that the relationship 

between Uber Australia and the drivers is not an employment relationship. 

For such a relationship to exist, the courts have determined that there must be, at 

a minimum, an obligation for an employee to perform work when it is demanded 

by the employer. 

Uber Australia drivers have control over whether, when, and for how long they 

perform work, on any given day or on any given week. 

Uber Australia does not require drivers to perform work at particular times and this 

was a key factor in our assessment that the commercial arrangement between the 

company and the drivers does not amount to an employment relationship.1018 

FINDING 100 

Workers in the gig-economy are not captured within the definition of ‘employee’ under 

occupational safety and health legislation in Western Australia. 

 

RECOMMENDATION 88 

The Committee recommends that the Minister for Industrial Relations introduces a Bill to the 

Parliament of Western Australia to amend the Occupational Safety and Health Act 1984, to provide 

for workers in the ever-growing gig-economy to be captured within occupational safety and 

health legislation in Western Australia. 

Conclusion 

 In the Executive Summary of her Review of the model Work Health and Safety laws: Final 

Report, Ms Boland wrote: 

The harmonisation of WHS laws across the country is an ambitious objective. It has 

largely been achieved and remains strongly supported. Most of those consulted 

over the last year urged the Government of Victoria and Government of Western 

Australia to adopt the model WHS laws as a matter of urgency and other 

jurisdictions to minimise variations to the model wherever possible. If the 

                                                      
1017  Uber BV and others v Aslam and others [2018] EWCA Civ 2748. 

1018  David Chau, ‘Uber drivers are not employees, Fair Work Ombudsman finds’, ABC News. See: 

https://www.abc.net.au/news/2019-06-07/uber-fair-work-ombudsman-investigation-contractor-

employee/11189828. Viewed 3 August 2020. 

https://www.abc.net.au/news/2019-06-07/uber-fair-work-ombudsman-investigation-contractor-employee/11189828
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harmonisation objective is to be sustained into the future, it is critical that all 

jurisdictions commit to it.1019 

 The Commissioner was asked for his personal opinion, based on previous experience, as to 

whether the Model WHS legislation should be adopted in Western Australia. He told the 

Committee: 

I have worked under the WHS regime at a commonwealth level, and I have seen 

the benefits of the harmonised legislation. It has some key aspects that I find 

appealing with respect to improvements with health and safety. The officer 

provisions are, I think, a positive step forward. The legislation around scene 

preservation and incident management I think are positive improvements, and 

some regulatory change around asbestos management I see as being potentially 

positive aspects, if it was adopted in Western Australia.1020 

Industrial manslaughter 

 Manslaughter is a criminal offence in Western Australia. It may be ‘voluntary’ or ‘involuntary’. 

The former occurs where a person commits a homicide, but there are mitigating 

circumstances, such as diminished responsibility or provocation. ‘Involuntary manslaughter’ 

occurs where the perpetrator is responsible for a homicide, but the necessary fault element 

for murder of a guilty mind is not present—it is this type of manslaughter, when caused by 

criminal (or gross) negligence, with which the following section of this report is concerned. 

 On average, 18 families a year in Western Australia experience the anguish of a family 

member not returning home from work due to a workplace fatality, a loss that could and 

should have been avoided. Research indicates that the causes of workplace injuries and 

fatalities are more often attributable to ‘management failures, systems breakdowns and the 

neglect by organisations, their senior officers and workers to take health and safety as 

seriously as they should.1021 

 All of the family members who gave evidence to the Committee on 5 March 2019 expressed 

support for the introduction of industrial manslaughter laws in Western Australia. That 

evening, the Minister for Industrial Relations, Hon Bill Johnston MLA, told Channel 9 news 

that the Government was planning to introduce such laws later in the year, having previously 

resisted the introduction of them. The Work Health and Safety Bill 2019, introduced into 

Parliament in December 2019 by the Minister, includes industrial manslaughter provisions.   

 The Committee, from the establishment of this inquiry, intended to consider whether 

‘industrial manslaughter’ should be given specific statutory effect in Western Australia, given 

the historic difficulties (set out below) that have been faced in prosecuting a corporation, or 

officers of a corporation, for a workplace fatality. 

 The MUA expressed the following view in its submission to the inquiry: 

Manslaughter is not a crime of intent, but rather one of recklessness or negligence. 

There is no legislative provision in Western Australia for directors to be held 

personally accountable, in the event a workplace death occurs as a result of 

criminally reckless or grossly negligent behaviour. When prosecutions have taken 

place, safety issues are often individualised, resulting in the reduction or even 

                                                      
1019  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 6. 

1020  Darren Kavanagh, Commissioner, WorkSafe WA, transcript of evidence, 16 September 2019, p 67. 

1021  A Hall, R Johnstone, A Ridgeway, Reflections on Reforms: Developing Criminal Accountability for Industrial Deaths, 

Working paper 26, National Research Centre for OHS Regulation (2004). 
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trivialisation of defendant culpability and resultant weak fines such as those 

incurred by Paspaley. 

RECOMMENDATION: It is the view of the Union that the introduction of industrial 

manslaughter is necessary in order to provide genuine incentive for employers to 

take safety seriously.1022 

 It is a view that is shared by many submitters and witnesses, including the families of those 

workers who died at the workplace who gave evidence to the inquiry.1023 For example, Ms 

Cunico, when asked if she would favour the introduction of industrial manslaughter laws, 

told the Committee: 

Yes, absolutely. 

I think if—as a deterrent only. I mean, I am not going to sit here before you and 

say that I want people to go to jail, because families have already been destroyed 

by the loss of a life. I do not want more families to be destroyed. But I think it is 

important for people to recognise that they need to be held accountable if they 

have made decisions that have actively endangered someone’s life, or if they have 

done something or their actions have led to something that is unsafe, then they 

must recognise that it was their responsibility to ensure that their employees were 

safe. It is not okay for people to keep making mistakes or make a mistake in the 

first place and not have consequences to their actions. So, I think that if it was a 

tougher penalty in place, then perhaps directors or superiors or employees would 

actually think twice about putting safety first and foremost, really.1024  

 Ms Ballantine was also in favour of the introduction of such laws: 

I do believe in industrial manslaughter, but I just want to make a very clear 

distinction between that and a workplace accident. An accident is not foreseeable; 

it is outside normal calculations. That is one thing. People who are in the vicinity of 

a workplace accident or hold some sort of duty and it is an accident, do not 

deserve to be prosecuted for manslaughter. My belief around industrial 

manslaughter is when there is a wilful disregard for the safety of your workforce 

and a very clear breach of duty of care. That is the distinction. When you have a 

manslaughter provision, I can tell you personally from my interactions that just the 

increased penalties alone under the current act have already made senior people 

or directors become hyper-alert with respect to what their responsibilities are.1025 

 Mr Murrie favoured the introduction of industrial manslaughter laws as a deterrence. 

Speaking of the two directors fined for the breach of the Act that resulted in the death of his 

son Luke, he said: 

If those two directors had been looking at manslaughter, they would have 

changed the way they lifted in that yard.1026 

 In Western Australia, the Act establishes various offences against corporations for 

contraventions by them of their occupational health and safety duties to their employees. 

Section 21C(1) establishes the highest level offence against a corporation; it reads: 

                                                      
1022  Submission 28 from the Maritime Union of Australia, 2 August 2017, p 6. 

1023  Debra and Ashlea Cunico, transcript of evidence, 5 March 2019, p 7; Janice and Mark Murrie, transcript of 

evidence, 5 March 2019, p 3; Regan Ballantine, transcript of evidence, 5 March 2019, pp 11-12. 

1024  Ashlea Cunico, transcript of evidence, 5 March 2019, p 7. 

1025  Regan Ballantine, transcript of evidence, 5 March 2019, p 11. 

1026  Mark Murrie, transcript of evidence, 5 March 2019, p 7. 
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If a body corporate contravenes section 21B(2) in circumstances of gross 

negligence, the body corporate commits an offence and is liable to a level 4 

penalty. 

 Section 18A(2) provides the meaning of gross negligence for the purposes of the Act; it 

reads: 

A contravention of a provision mentioned in subsection (1) is committed in 

circumstances of gross negligence if — 

(a) the offender — 

(i) knew that the contravention would be likely to cause the death of, 

or serious harm to, a person to whom a duty is owed under that 

provision; but 

(ii) acted or failed to act in disregard of that likelihood; 

and 

(b) the contravention did in fact cause the death of, or serious harm to, such a 

person. 

 The Act further provides, at section 55(1), that: 

Where a body corporate is guilty of an offence under this Act and it is proved that 

the offence occurred with the consent or connivance of, or was attributable to any 

neglect on the part of, any director, manager, secretary or other officer of the 

body, or any person who was purporting to act in any such capacity he or she, as 

well as the body corporate, is guilty of that offence. 

 The offences against an officer of a corporation range from a gross negligence level 4 

penalty down to a level 2 penalty.   

 The maximum penalty since 3 October 2018 on a conviction under this provision for a 

corporate body is $2 700 000 for a first offence. For an individual, it is $550 000 and 

imprisonment for five years.1027  

 Yet, as was discussed earlier in this chapter, there have been few prosecutions for gross 

negligence offences in Western Australia. Where prosecutions have been commenced, plea 

bargains—a guilty plea to a lesser charge—are accepted. 

 The State Solicitor, Mr Egan, explained to the Committee the factors that are taken into 

account in making a decision as to whether to accept a lesser plea: 

There are a number of factors. In no particular order they are: firstly, the prospects 

of success of establishing, for example, a level 4 penalty. If there is a prima facie 

case that gets us over a certain threshold level, but of course you can never be 

satisfied that a determiner of fact is going to agree with that, so that is something 

that is naturally taken into account. Secondly, attendant with that is the strength of 

the evidence which is being given by individuals and how they will present 

themselves in court, and whether they are believable or not believable. Thirdly, it 

would include the general circumstances of the case and whether or not a 

deterrent of a level 3 penalty would be as sufficient, taking into account that which 

has occurred in the case.1028  

                                                      
1027  Occupational Safety and Health Act 1984 s 3A. 

1028  Nicholas Egan, State Solicitor, State Solicitor’s Office, transcript of evidence, 28 November 2018, pp 8-9. 
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 Historically, there has been a tendency to view workplace deaths as not ‘real crimes’ and this 

has pervaded OSH statutory regimes in the UK and Australia. According to Professor Richard 

Johnstone of the Griffiths University, this is not only the approach commonly taken since the 

19th century, but a reflection of current OSH statutes: 

following the UK pattern, the mainstream work health and safety statutes have 

been ‘decriminalised’, in that work health and safety inspectorates have preferred 

to resort to informal approaches to enforcement (principally through advice and 

persuasion), and have initiated criminal prosecutions largely as a last resort.1029   

 This ‘advice and persuasion’ or ‘persuade, not punish’ approach to enforcement came 

through very clearly in evidence to the Committee from WorkSafe and inspectors compelled 

by the Committee to give evidence. It was clear that inspectors saw their role primarily to get 

on with employers, to inform employers of their OSH duties and to persuade them to 

address workplace hazards by issuing verbal advice and notices, rather than by prosecutions. 

 Although it has been a relatively short period of time since their implementation, similar low 

numbers of prosecutions are evident in those jurisdictions where the Model WHS legislation 

has been adopted, providing for the Category 1 offence where reckless conduct is the 

statutory test. 

 There are a number of factors that have driven the desire for reform. Firstly, workplace 

fatalities are investigated by OSH regulators rather than police, reinforcing the view that 

workplace deaths are generally not regarded as homicides (for commentary on this, see the 

evidence of Ms Ballantine at paragraphs 11.247 to 11.248 of this report), and any 

prosecutions that follow, if at all, are brought under OSH legislation.  

 Secondly, such common law manslaughter prosecutions as are brought are usually against 

smaller companies, who are less able to hide behind the corporate veil. It is much easier to 

overcome the problem of identifying the person who is ‘the embodiment of the company’ 

(see paragraph 14.117). There are many who believe that directors of companies ought to be 

criminally liable, and more appropriately punished, in circumstances where poor ‘corporate 

culture’ pervades an organisation and leads to workplace deaths.1030 Senior officers of 

employing companies largely evade punishment for the negligent cause of death of workers 

due to that veil of corporate anonymity created by organisational complexity. This failure of 

the common law to find an adequate means for finding corporations guilty of manslaughter 

has propelled the argument for statutory reform.1031  

 Thirdly, prosecutions for OSH offences tend to focus on incidents resulting in serious injury 

or death. In the process of the prosecution, the incident is individualised and 

decontextualized so that a company’s culpability is reduced. Rather than focusing on the 

company’s inadequate approach to systemic work health and safety management, the 

offence is made to appear far less serious than it was. Also, by shifting blame to the 

deceased worker or fellow workers, arguing that the employer has an unblemished record, 

and/or that the incident was an isolated event and not about poor work health and safety 

                                                      
1029  R Johnstone, Work health and safety and the criminal law in Australia, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 26. 

1030  R Sarre and J Richards, ‘Responding to culpable corporate behaviour – current developments in the industrial 

manslaughter debate’, Flinders Journal of Law Reform, 2005, vol. 8, p 109. 

1031  A Ricketts and H Avolio, ‘Corporate liability for manslaughter: the need for further reform’, Southern Cross 

University Law Review, 2009-10, vol. 13, p 73. 
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management and of unequal power structures, companies are able to avoid or reduce their 

culpability.1032 

 Finally, a common view has been that penalties for workplace fatalities have historically been 

seen as too low (though the amendments made to penalty levels in 2018 in Western 

Australia might negate that argument to an extent). High maximum penalties are, of course, 

of little point if the actual fines imposed by the courts are small (section 9(2) of the 

Sentencing Act 1995 provides that fines or terms of imprisonment set out in statute are 

maxima, unless the provision in question provides for a mandatory or minimum penalty, and 

the criteria applied by the courts has been mentioned at paragraph 4.42 of this report).  

 It is clear to the Committee that the levels of fines handed down in the past have not 

reflected public opinion and expectations. By way of example, in the legal proceedings 

concerning the death of Wesley Ballantine (paragraph 3.116), the company in overall charge 

of the site, Valmont (WA) Pty Ltd, was fined just $38 000 for: 

being a person that has to any extent control of a workplace where persons who 

are not employees of that person work or are likely to be in the course of their 

work, did not as far as is practicable ensure that the workplace is such that persons 

who are at the workplace are not exposed to hazards.1033 

 The maximum penalty available under section 3A(2)(b)(i) of the Act was $200 000 (the 

incident occurred before the new penalty levels took effect in October 2018). 

 Mr Ballantine’s direct employer, Industrial Construction Services, has also been charged with 

failing to provide and maintain a safe work environment and by that failure, causing Mr 

Ballantine’s death. A director and manager of Industrial Construction Services were also 

personally charged with an offence that the incident occurred with their consent, or was 

attributable to their neglect.1034 

 Whilst grateful that the company had done the right thing in admitting guilt, Wesley’s 

mother, Ms Ballantine, felt that the fine was clearly inadequate. The Minister for Industrial 

Relations, Hon Bill Johnston MLA agreed; he is reported in The West Australian as saying that 

the fine was ‘grossly inadequate’ but, as he pointed out, ‘the fine … could sadly be within the 

range that could be expected for an early guilty plea for this non-causal charge’.   

 

 A further example is the prosecution that followed the tragic death of Jarrod Hampton (see 

Chapter 7). His employer, Paspaley Pearling Company Pty Ltd, was charged as follows: 

The Accused, being an employer, failed, so far as was practicable to provide and 

maintain a working environment in which its employees were not exposed to 

hazards: contrary to sections 19(1) and 19A(3) of the Occupational Safety and 

Health Act 1984.1035 

 It was fined $60 000. Again, the maximum penalty available was $200 000. 

                                                      
1032  R Johnstone, Work health and safety and the criminal law in Australia, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 26. 

1033  WorkSafe. See: https://prosecutions.commerce.wa.gov.au/prosecutions/view/1488. Viewed 2 November 2019. 
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 The Committee sought the views of the MUA on the level of this fine at a hearing on 

29 November 2017. Ms Hoyte, said: 

In relation … to the adequacy of a 30 per cent fine of the maximum, the union 

understands that matters such as a guilty plea be taken into account. The union 

does not agree with the points that the magistrate made in relation to good 

corporate citizenry et cetera. Given the nature of the incident, given the 

preventability of the death, given the capacity of the company et cetera to have 

had fairly fundamental and basic things in place, 30 per cent of the maximum fine 

is not proportionate to the level of culpability of the company, Paspaley—so, 

certainly a much higher percentage.1036 

 During her evidence to the Committee, Ms Hoyte made reference to the industrial 

manslaughter laws that had been introduced in Queensland in relation to the level of penalty 

available in 2017 for breaches of OSH laws in Western Australia: 

the industrial manslaughter amendment also includes the penalty for an individual 

for a maximum of 20 years’ imprisonment—a custodial sentence—where the crime 

of industrial manslaughter is proven. Coming back to the question of whether the 

$200 000 is adequate, it is not, and it has not been for decades—decades. 

Currently, the mark in Queensland of $10 million—certainly, the MUA would 

recommend a finding be that a contemporary set of health and safety laws would 

have contemporary level fines and a contemporary suite of penalties that include 

the provision in relation to industrial manslaughter where a custodial sentence for 

negligence is also a potential penalty.1037  

 Ms Hoyte also recommended the introduction of industrial manslaughter laws in terms of 

the accountability of senior management and responsibility for fixing health and safety 

problems. She said: 

the way things sit now in the environment in a workplace is in the regime for your 

health and safety committees who meet once a month or thereabouts. So those 

minutes, we are told as a union, as workers, are sent to the highest workers in the 

company and I do not dispute that for one second. I do not dispute that high up in 

the company that manager would want to know what is going on with health and 

safety in that workplace. Does that filter back down and mean that things get fixed 

that are hazards in the workplace? No, it does not. For whatever reason that might 

be, it does not. So, when we move into the space of industrial manslaughter 

charges, there will not be an excuse that high-level management did not know 

because they cannot say on one hand that these go to the highest levels and our 

management want to know about it and, at the same time, things do not get fixed. 

I understand that they do not get fixed—it is not that upper management is 

responsible for fixing them, it is at the workplace level—but at the same time, if 

these minutes and the issue that are tabled in these minutes then, as the definition 

of manslaughter is not intent, but rather recklessness or negligence, then there will 

be no excuse. That is why we believe that the industrial manslaughter provisions 

should make up part of the WA legislation.1038 

 Another more recent example is worthy of note. On 3 February 2015, high voltage 

switchgear at the Morley Galleria shopping centre exploded. Two men, Matt Hutchins and 

Alan Cummins, died as a result, and two other workers received serious injuries including 

burns from the expulsion of hot oil. At the time of the incident the accused, Vicinity 

                                                      
1036  Margot Hoyte, Work Health and Safety Consultant, transcript of evidence, 29 November 2017, p 8. 

1037  ibid. 

1038  ibid., p 9. 
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Custodian Pty Ltd, was the appointed manager of the Galleria, its role involving maintenance 

of the Galleria to the standard of other professionally managed shopping centres in 

Australia, and taking adequate steps and practicable precautions to ensure the Galleria was a 

safe place for the public at large. It was charged under section 22(1) of the Act with: 

being a person that had, to any extent, control of a workplace where persons who 

were not its employees worked or were likely to be in the course of their work, 

failed to take such measures as were practicable to ensure that the workplace was 

such that persons at the workplace were not exposed to hazards.  

 The Magistrate found Vicinity guilty on 7 August 2019 and fined it $45 000. The maximum 

available penalty was $200 000.1039  

 Had the Morley Galleria incident occurred after 3 October 2018, the maximum fine available 

to the Magistrate would have been $1 500 000.1040 

 It is too early to know the effect of the new increased fines introduced in 2018. It is clear, 

nevertheless, that the penalties applied by the courts to date do not meet community 

expectations as a suitable punishment. 

Applying existing common law manslaughter to corporations 

 It is now well established that a corporation can be found guilty of the offence of involuntary 

manslaughter by gross negligence at common law. Corporations are legal persons at law. 

However, criminal law concepts such as mens rea (the mental element of an offence) and 

actus reus (the physical element) are difficult to apply to companies. The general principles 

governing criminal liability for an offence were developed with individual human offenders in 

mind rather than bureaucracies such as corporations.1041 As a result, convictions of 

corporations are very difficult to achieve. 

 As Mr Rozen explained to the Committee: 

The limitations in the common law lead to a situation where it is essentially 

impossible to prosecute a large company for manslaughter because of the need to 

identify a directing mind, as it is called, within the organisation and then conclude 

that that directing mind was grossly negligent in the way that some particular 

work operation was carried out. It means that for a large company with a board 

meeting in Perth or Melbourne or whatever, the directing minds—the directors, 

essentially—will be so far removed from the day-to-day work operations where 

the negligent failure to put a fence around dangerous machinery or ensure that 

work being performed at height was adequately protected was, that the gap 

between the negligent conduct—or the actus reus as the lawyers call it—and the 

guilty mind, the mens rea, is too far. On the one hand, the negligence and the 

conduct are happening, say, at a remote worksite, and the directing minds are 

some distance away and perhaps even unaware of what was happening on a day-

to-day basis.1042  

                                                      
1039  Department of Mines, Industry Regulation and Safety. See: 

https://prosecutions.commerce.wa.gov.au/prosecutions/view/1490. Viewed 3 January 2020. 

1040  Occupational Safety and Health Act 1984 s 3A(2)(b)(i). 

1041  A Ricketts and H Avolio, ‘Corporate liability for manslaughter: the need for further reform’, Southern Cross 

University Law Review, 2009-10, 13, p 57, at 61.  

1042  Peter Rozen SC, transcript of evidence, 10 April 2019, p 2. 

https://prosecutions.commerce.wa.gov.au/prosecutions/view/1490
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The identification principle 

 Case law, both in Australia and in the UK, have revealed the hurdles that must be overcome 

by any prosecution team in a case against a corporate body. This is because the corporate 

personality of a company is different and separate from directors or senior managers. This is 

a widely known principle in law and has its source in the celebrated UK case of Solomon v. 

Solomon.1043   

 The first hurdle to be overcome is ‘the identification principle’; a grossly-negligent individual 

must be identified who can be seen to be the embodiment of the company. The person must 

be sufficiently senior within the corporate set-up that it could be said that his or her mind is 

also the company’s mind. It is only such a person whose conduct may be attributed to the 

company.  

 In 1957, Lord Denning MR employed the metaphor of the human body in an attempt to 

plainly describe the situation: 

A company may in many ways be likened to a human body. It has a brain and 

nerve centre which controls what it does. It also has hands which hold the tools 

and act in accordance with directions from the centre. Some of the people in the 

company are mere servants and agents who are nothing more than hands to do 

the work and cannot be said to represent the mind or will. Others are directors and 

managers who represent the directing mind and will of the company and control 

what it does. The state of mind of these managers is the state of mind of the 

company and is treated by law as such.1044   

 As Lord Reid said later in Tesco Supermarkets Ltd v Nattrass [1972]: 

The person who acts is not speaking or acting for the company. He is acting as the 

company and his mind which directs his acts is the mind of the company. If it is a 

guilty mind then that guilt is the guilt of the company.1045 

 Australian courts have generally followed that ‘attribution principle’ from the Tesco 

Supermarkets case. In R v A C Hatrick Chemicals Pty Ltd1046, for example, Hampel J held that 

neither a plant engineer nor a plant manager and safety co-ordinator, or the two workers 

who were alleged to have acted with gross negligence, were acting as the company. Rather, 

their acts were personal failures to act. 

 Victoria Roper, of the University of Northumbria in the UK, has recently written (reflecting the 

advice received by the Committee from Peter Rozen SC) that the application of the 

identification principle (that is, being able to identify a grossly-negligent individual who can 

be seen to be the embodiment of the company so as to enable attribution of his or her 

behaviour to the company) made prosecutions of large companies under common law 

principles ‘almost impossible.’1047 

The prohibition on aggregation 

 The second hurdle to be overcome in a manslaughter prosecution against a corporation is 

the ‘prohibition on aggregation’; effectively, it is not permissible to aggregate the negligence 

                                                      
1043  [1897] AC 22. 

1044  HL Bolton (Engineering Co Ltd v TJ Graham & Sons Ltd [1957] 1 QB 159, at 172. 

1045  [1972] AC 153, where the House of Lords found that a supermarket manager was not part of the ‘directing mind’ 

of the corporation. 

1046  (1995) 140 IR 243, at 254. 

1047  V Roper, ‘The Corporate Manslaughter and Corporate Homicide Act 2007 — A 10-year Review’, The Journal of 

Criminal Law, 2018 vol. 82(1), p 52. 
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of more than one individual employed by the company, so as to establish that the 

cumulative effect of their negligence resulted in the breakdown of the corporation’s systems 

of safety checks sufficient to constitute gross negligence (a great falling short of the 

reasonable standard of care) and cause human death. Where a number of officers in a 

company have been concerned in the act or omission giving rise to a potential offence, it is 

impermissible at law to aggregate several acts of neglect by different people, so as to have 

gross negligence by a process.1048 

Applying existing common law manslaughter to officers  

 Professor Johnstone of the Griffiths University has pointed out the two legal difficulties 

inherent in seeking to prosecute an officer of a corporate body for manslaughter at common 

law: 

 To succeed in a manslaughter prosecution, the prosecutor must show that the director 

owed a ‘civil law duty of care’ to the deceased that was grossly breached, and that the 

breach caused the death. In most cases, it is the company (not an officer) that has a duty 

towards employees and others. In other words, in most cases the officer does not owe a 

civil law duty of care to employees – the officer’s duty is to the company. 

 The prosecutor must also prove that an ‘act’ of the officer caused the death. This second 

obstacle arises because an omission or failure to act is not an ‘act’, and will not establish 

criminal liability for a death or serious bodily injury under common law, unless ‘the law 

imposes a duty to act’. Most cases tend to focus on an omission by an officer rather than 

an ‘act’.1049 

 The Committee asked the Commissioner of the WA Police about such common law 

manslaughter prosecutions in the OSH sphere. He confirmed that, to the best possible 

knowledge of himself and his colleagues, no-one had been charged as a result of criminal 

neglect resulting in a workplace fatality in the previous 10 years in this State.1050 

Legislating for industrial manslaughter 

 From the mid-1980s, revived Australian public policy interest in work health and safety 

regulation included a strong debate about the possibility of prosecuting corporations and 

senior officers responsible for workplace fatalities with charges of manslaughter and other 

mainstream criminal law crimes. The debate about possible ‘industrial manslaughter’ 

prosecutions was partly a response to some major incidents involving multiple work 

fatalities—for example the explosion in 1986 at the Laverton North in Victoria foundry of 

Simsmetal Limited—in which four workers died and another seven were injured.1051 

 Of course, as seen earlier in this chapter, those jurisdictions adopting the Model WHS 

legislation have enacted a positive and proactive duty requiring officers to exercise due 

diligence to ensure that the PCBU complies with its duties and obligations (section 27 of the 

Model WHS Act). Where an officer is reckless and engages in conduct that exposes an 

                                                      
1048  R v P & O European Ferries (Dover) Ltd & others [1991] 93 Cr App R 72. This case arose out of the sinking of the 

Herald of Free Enterprise, a roll-on/roll-off ferry that sailed with its bow doors open, costing 192 lives. A judicial 

inquiry found negligence throughout the company, but the UK High Court found that it was impermissible to 

aggregate the conduct of several people and attribute that to the company.  

1049  R Johnstone, Work health and safety and the criminal law in Australia, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 34. 

1050  Chris Dawson, Commissioner of Police, Western Australia Police, letter, 30 November 2018, p 1. 

1051  R Johnstone, Work health and safety and the criminal law in Australia, Policy and Practice in Health and Safety, 

Griffiths University, 2013, p 30. 
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individual to whom a duty is owed to a risk of death or serious injury or illness, the officer 

can be imprisoned for up to five years. 

 Karen Wheelwright stated in 2011 that: 

The corporate manslaughter debate in Australia and the numerous reports about 

the need for more effective laws did prompt most states to amend their 

occupational health and safety legislation to either introduce new culpability 

offences for companies (and in most cases, their officers), or to provide higher 

penalties where breaches resulted in deaths or serious injuries. It seems that the 

political sensitivity of corporate manslaughter laws and the influence of the 

corporate lobby made changing existing OHS legislation a more politically viable 

response.1052 

 However, some jurisdictions have gone further, and have sought to deal with the problems 

inherent in prosecuting for manslaughter under common law principles by legislating. 

Effectively, this has not been about creating a new offence as such, but about addressing the 

problems in the current criminal laws which make it difficult to attribute liability for 

manslaughter to companies and their officers.  

Commonwealth  

 The Commonwealth, whilst not legislating specifically for an industrial manslaughter offence, 

introduced a new general principle of corporate liability in the Criminal Code Act 1995 

(Cth).1053 It did so by expanding the notion of corporate criminal liability, by allowing for the 

attribution of recklessness and negligence to a corporation. Section 12.1 states ‘This Code 

applies to bodies corporate in the same way as it applies to individuals.’  

 Section 12.2 then goes on to provide: 

Physical elements 

If a physical element of an offence is committed by an employee, agent or officer 

of a body corporate acting within the actual or apparent scope of his or her 

employment, or within his or her actual or apparent authority, the physical element 

must also be attributed to the body corporate. 

 So, harm caused by workers acting within the scope of their employment, or within the scope 

of their apparent authority, is considered to be harm which must also be attributed to the 

body corporate. This satisfies the physical element (actus reus) of a manslaughter charge. 

 Offenses such as manslaughter by gross negligence are then covered. To satisfy the mental 

element (mens rea), section 12.4 then provides: 

(1) The test of negligence for a body corporate is that set out in section 5.5.1054 

(2) If: 

(a) negligence is a fault element in relation to a physical element of an offence; 

and 

                                                      
1052  K Wheelwright, ‘Corporate operations causing death – the legal response now and in the future?’, PRECEDENT, 

Issue 102, January/February 2011, p 28, at p 30.  

1053  K Wheelwright, ‘Prosecuting corporations and officers for industrial manslaughter – recent Australian 

developments’, Australian Business Law Review, 2004, 32 Part 4, p 239, at paragraph 2. 

1054  Section 5.5 states A person is negligent with respect to a physical element of an offence if his or her conduct 

involves: (a) such a great falling short of the standard of care that a reasonable person would exercise in the 

circumstances; and (b) such a high risk that the physical element exists or will exist; that the conduct merits 

criminal punishment for the offence. 
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(b) no individual employee, agent or officer of the body corporate has that 

fault element; 

that fault element may exist on the part of the body corporate if the body 

corporate’s conduct is negligent when viewed as a whole (that is, by aggregating 

the conduct of any number of its employees, agents or officers). 

(3) Negligence may be evidenced by the fact that the prohibited conduct was 

substantially attributable to: 

(a) inadequate corporate management, control or supervision of the conduct 

of one or more of its employees, agents or officers; or 

(b) failure to provide adequate systems for conveying relevant information to 

relevant persons in the body corporate.    

 Through these provisions, the Commonwealth has overcome the identification principle and 

the prohibition against aggregation by enabling proof of gross negligence to be established 

by examining the combined conduct of employees, officers and agents as opposed to the 

conduct of a very senior officer. 

 This reform however has had no impact, because there is no crime of manslaughter in the 

Crimes Act 1914 (Cth). 

 Interestingly, no State or Territory has adopted this Commonwealth model. 

The Australian Capital Territory  

 The first industrial manslaughter offence provision in Australia was enacted by the 

Australian Capital Territory (ACT).  

 The Crimes (Industrial Manslaughter) Amendment Act 2003 (ACT) inserted a new Part 2A, 

sections 49A to 49E, into the Crimes Act 1900 (ACT). Section 49C states: 

Industrial manslaughter—employer offence 

An employer commits an offence if—  

(a)   a worker of the employer—  

(i)   dies in the course of employment by, or providing services to, or in relation 

to, the employer; or 

(ii)  is injured in the course of employment by, or providing services to, or in 

relation to, the employer and later dies; and 

(b)   the employer’s conduct causes the death of the worker; and 

(c)   the employer is—  

(i)   reckless about causing serious harm to the worker, or any other worker of 

the employer, by the conduct; or 

(ii)    negligent about causing the death of the worker, or any other worker of 

the employer, by the conduct. 

Maximum penalty: 2 000 penalty units, imprisonment for 20 years or both. 

 As of 1 June 2020, a penalty unit in the ACT is currently $160 for an individual or $810 for a 

corporate body.1055 The maximum fine available to the court is thus $320 000 or $1 620 000. 

                                                      
1055  Legislation Act 2001 (ACT) s 133(2). 



392 Chapter 14    Legislative and jurisdictional issues 

 Under section 49E, if a court finds a corporation guilty under section 49C, it may (in addition 

to or instead of any penalty imposed), order the corporation to publicise the offence, the 

deaths or other consequences arising from the act and the penalties imposed or orders 

made (for example, by advertising on television or in a newspaper). It may also order the 

corporation to carry out a stated project for the public benefit, whether related to the 

offence or not. 

 Section 49D goes on to add another new offence: 

Industrial manslaughter—senior officer offence  

A senior officer of an employer commits an offence if—  

(a)   a worker of the employer—  

(i)   dies in the course of employment by, or providing services to, or in relation 

to, the employer; or 

(ii)   is injured in the course of employment by, or providing services to, or in 

relation to, the employer and later dies; and  

(b)   the senior officer’s conduct causes the death of the worker; and 

(c)   the senior officer is— 

(i)   reckless about causing serious harm to the worker, or any other worker of 

the employer, by the conduct; or 

(ii)   negligent about causing the death of the worker, or any other worker of 

the employer, by the conduct. 

Maximum penalty:    2 000 penalty units, imprisonment for 20 years or both. 

 Note that employers and senior officers can only commit manslaughter under these 

provisions in relation to a ‘worker’. A worker is defined as an employee, an independent 

contractor, an outworker, an apprentice or trainee and a volunteer (section 49A). This would, 

for example, exclude therefore fatalities of members of the public. 

 As at 1 July 2020, there have been no prosecutions under these provisions.  

 In the recent case of R v Watts1056, the Defendant was charged with manslaughter, with 

reckless conduct as an alternative charge. On 4 August 2016, the Defendant was instructed 

to use a crane at the University of Canberra Hospital construction site (the construction site) 

to transport a large generator. In performing the lift, the Defendant operated the crane in 

excess of its rated capacity, with insufficient planning, at night with reduced visibility, and on 

uneven terrain. While transporting the generator, the crane overturned. As it overturned, the 

boom of the crane impacted a worker, crushing him between the boom of the crane and the 

ground, and killing him. 

 At a criminal case conference in May 2019, the offender indicated that he was willing to 

plead guilty to the alternative offence (being a person who, without reasonable excuse, 

engaged in reckless conduct that exposed an individual to whom that duty was owed to a 

risk of death or serious injury, and was reckless as to that risk, contrary to s 31(1) of the Work 

Health and Safety Act 2011 (ACT)). The prosecution accepted that plea in full satisfaction of 

the incident.  

 When such an offence is committed by an individual, the maximum penalty is $300,000, five 

years’ imprisonment or both. The Defendant received a sentence of 12 months’ 

                                                      
1056  [2020] ACTSC 91. 
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imprisonment, wholly suspended upon him entering into a good behaviour order for 

12 months. 

Queensland  

 On 12 October 2017, the Work Health and Safety and Other Legislation Amendment Act 2017 

(Qld) was passed. It made amendments to the Work Health and Safety Act 2011 (Qld), a 

statute based on the Model WHS legislation, introducing industrial manslaughter at the new 

Part 2A. The impetus behind these amendments were two tragic events, the deaths of four 

people at Dreamworld on Queensland’s Gold Coast and the death of two workers at the 

Eagle Farm racecourse. 

 Section 34C states: 

(1) A person conducting a business or undertaking commits an offence if— 

(a) a worker— 

(i) dies in the course of carrying out work for the business or undertaking; or 

(ii) is injured in the course of carrying out work for the business or 

undertaking and later dies; and 

(b) the person’s conduct causes the death of the worker; and 

(c) the person is negligent about causing the death of the worker by the 

conduct. 

Maximum penalty— 

(a) for an individual—20 years’ imprisonment; or 

(b) for a body corporate—100,000 penalty units. 

(2) An offence against subsection (1) is a crime. 

 A penalty unit in Queensland is $100, so the maximum fine available against the body 

corporate is $10 000 000.1057 

 Like the ACT, section 34D introduces a ‘senior officer’ offence: 

(1) A senior officer of a person who carries out a business or undertaking commits 

an offence if— 

(a) a worker— 

(i) dies in the course of carrying out work for the business or undertaking; or 

(ii) is injured in the course of carrying out work for the business or 

undertaking and later dies; and 

(b) the senior officer’s conduct causes the death of the worker; and 

(c) the senior officer is negligent about causing the death of the worker by the 

conduct. 

Maximum penalty—20 years’ imprisonment. 

(2) An offence against subsection (1) is a crime. 

                                                      
1057  Penalties and Sentences Act 1992 (Qld), s 5(1)(d). 
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 Unlike the ACT statute, there are no additional sentencing powers. However, the court has 

available to it the additional powers set out in Division 2 of Part 13 of the Work Health and 

Safety Act 2011 (Qld), such as adverse publicity orders and work health and safety project 

orders, taken from the Model WHS legislation, and discussed at Chapter 4 of this report. 

 The two year limitation period applicable to other OSH offences in this Act does not apply to 

industrial manslaughter cases, and prosecutions are to be brought by the Director of Public 

Prosecutions.1058 

 In April 2020, Brisbane Auto Recycling Pty Ltd was charged with industrial manslaughter in 

the following terms: 

On or about the 17th day of May 2019 at Rocklea in the State of Queensland, 

Brisbane Auto Recycling Pty Ltd was conducting a business or undertaking, and a 

worker, namely Barry James Willis, was injured in the course of carrying out work 

for the business or undertaking and later died, and the conduct of Brisbane Auto 

Recycling Pty Ltd caused the death of the worker, and Brisbane Auto Recycling Pty 

Ltd was negligent about causing the death of the worker by the said conduct. 

 The two directors of the business were charged with reckless conduct that, without 

reasonable excuse, exposed an individual to a risk of death or serious injury or illness (section 

31(1) of the Work Health and Safety Act 2011 (Qld). All Defendants pleaded guilty as charged.    

 The facts of the matter were that, on 17 May 2019, a worker engaged by Brisbane Auto 

Recycling Pty Ltd, was struck by a forklift which was being reversed by another worker. On 

25 May 2019, Mr Willis died from the injuries he sustained. The incident, and the conduct of 

those present at the site before and after the incident was captured by four closed circuit 

cameras. 

 Pertinent facts found by the court included that the two directors had lied about the 

circumstances of the incident, telling the ambulance service and the deceased’s daughter 

that Mr Willis had fallen from his truck. The truth was only revealed when another daughter 

viewed CCTV footage, at which time the police were called, who in turn brought in WorkSafe 

Queensland. 

 The investigation revealed that Brisbane Auto Recycling Pty Ltd had no safety systems in 

place. In particular, there was no traffic management plan at the worksite, across which a 

number of forklifts operated constantly in close proximity to workers and members of the 

public. The investigation also disclosed that the forklift driver (later charged with the 

dangerous operation of a motor vehicle causing death) did not hold a high risk work licence 

to operate a forklift. Brisbane Auto Recycling Pty Ltd had made no sufficient enquiries to 

confirm whether he held one. He was inexperienced, and there was no sufficient assessment 

of his competency to operate a forklift.   

 Brisbane Auto Recycling Pty Ltd received a fine of $3 000 000. The two directors were 

sentenced to 10 months’ imprisonment, suspended for 20 months. The maximum 

punishments available to the court were five years imprisonment, 6 000 penalty points 

($600 000) or both. 

Northern Territory 

 On 14 September 2019, the Attorney-General and Minister for Justice of the 

Northern Territory, Hon Natasha Fyles MLA, announced that industrial manslaughter laws 

would be introduced into the Legislative Assembly of the Northern Territory in the 

September sittings, with a view to having them debated by the end of 2019. She stated that: 

                                                      
1058  Work Health and Safety Act 2011 (Qld), ss 232(3) and 230(1AA). 
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This offence will ensure all businesses, regardless of the business size, face the 

same level of penalty if reckless or negligent conduct has caused a workplace 

fatality. 

Currently, only individuals can be charged with manslaughter for a workplace 

fatality under the Northern Territory’s Criminal Code. This means an individual 

operating a small business as a sole trader can face a maximum penalty of life in 

prison, however there is no equivalent penalty for a body corporate. 

The maximum penalty for an individual is imprisonment for life whether the 

individual is prosecuted under the existing or new manslaughter offence. 

Once enacted, the Territory joins QLD and the ACT as the only jurisdictions to have 

an industrial manslaughter offence.1059 

 The introduction of these laws, contained in the Work Health and Safety Legislation 

Amendment (National Uniform Legislation) Bill 2019, was a key recommendation of the ‘Best 

Practice Review of Workplace Health and Safety in the Northern Territory’, undertaken by 

Tim Lyons and published on 10 January 2019.1060   

 That statute inserted a new Division 6 into Part 2 of the Work Health and Safety (National 

Uniform Legislation) Act 2011, which came into force on 1 February 2020, with section 34B 

outlining the offence: 

Industrial manslaughter 

  (1) A person commits the offence of industrial manslaughter if: 

(a) the person has a health and safety duty; and 

(b) the person is a person conducting a business or undertaking or an 

officer of a person conducting a business or undertaking; and 

(c) the person intentionally engages in conduct; and 

(d) the conduct breaches the health and safety duty and causes the 

death of an individual to whom the health and safety duty is owed; and 

(e) the person is reckless or negligent about the conduct breaching the 

health and safety duty and causing the death of that individual. 

Maximum penalty: 

(a) for an individual – imprisonment for life; or 

(b) for a body corporate – 65 000 penalty units. 

  (2) Strict liability applies to subsection (1)(a) and (b). 

 (3) A volunteer does not commit industrial manslaughter for a failure to comply 

with a health and safety duty, unless the duty is under section 28 or 29. 

Note for subsection (3) 

The defendant has an evidential burden in relation to the matters in subsection (3) (see section 43BU of 

the Criminal Code). 

                                                      
1059  Hon Natasha Fyles MLA, Attorney-General and Minister for Justice, Northern Territory, Industrial manslaughter 

laws to be enacted by the end of the year, media statement, 14 September 2019. 

1060  Northern Territory Government, Department of the Attorney-General and Justice, Best Practice Review of 

Workplace Health and Safety in the Northern Territory, 10 January 2019. 
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(4) For this section, a person's conduct causes death if it substantially 

contributes to the death. 

 As of 1 July 2020, one penalty unit is $158, so the maximum fine for a body corporate would 

be $10 270 000.1061 

Victoria 

 The Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters) 

Bill 2019 was introduced into the Legislative Assembly of Victoria on 29 October 2019, and 

completed its parliamentary passage on 14 November 2019. The Workplace Safety 

Legislation Amendment (Workplace Manslaughter and Other Matters) Act 2019 (Vic) came 

fully into force on 1 July 2020.  

 Its effect was to amend the Occupational Health and Safety Act 2004 (Vic). The Attorney-

General and Minister for Workplace Safety, Hon Jill Hennessy MLA, in her second reading of 

the Bill, described the proposed offences as broadly based on the Queensland model, with 

modifications to capture a broader category of potential victims and offenders. She went on: 

The Bill will provide that organisations may be held criminally liable where their 

conduct amounts to criminal negligence, either directly, where an organisation’s 

unwritten rules, policies, work practices or conduct fail to create a culture of 

compliance with its responsibilities and duties, or through the actions or omissions 

of their employees, agents or contractors acting within the actual or apparent 

scope of their employment. In doing so, the Bill will address the gap in the 

common law that currently makes it difficult for corporations to be held criminally 

liable. 

The standard of criminal negligence is, rightly, a high standard. In line with the 

common law, the Bill provides that conduct is negligent if it involves a great falling 

short of the standard of care that would have been taken by a reasonable person 

in the circumstances, and involves a high risk of death, serious injury or serious 

illness. The reference to serious illness is intended to capture appropriate cases 

where an officer or organisation’s negligence causes a serious illness that results in 

a person’s death.1062 

 The offence of ‘Workplace manslaughter’ is set out at section of the amended Act. It states: 

(1) A person who is not a volunteer must not engage in conduct that—  

(a) is negligent; and 

(b) constitutes a breach of an applicable duty that the person owes to another 

person; and 

(c) causes the death of that other person. 

Penalty: Imprisonment for 25 years for a natural person; 100 000 penalty units for a 

body corporate. [As of 1 July 2020, a penalty unit is $165.22, so the maximum 

penalty for a body corporate is $16 522 000.]1063 

 (2) A person who is an officer of an applicable entity, and who is not a volunteer, 

must not engage in conduct that— 

                                                      
1061  Penalty Units Act 2000 (NT) s 4, Penalty Units Regulations 2010, r 2. 

1062  Hon Jill Hennessy MLA, Attorney-General and Minister for Workplace Safety, Victoria, Legislative Assembly, 

Parliamentary Debates (Hansard), 30 October 2019. 

1063  Monetary Units Act 2004 (Vic) s 5, Government Gazette G16, 23 April 2020. 
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(a) is negligent; and 

(b) constitutes a breach of an applicable duty that the entity owes to another 

person; and 

(c) causes the death of that other person. 

Penalty: Imprisonment for 25 years. 

(3) An entity is an applicable entity for the purposes of subsection (2)— 

(a) if it is— 

 (i) a body corporate; or 

 (ii) an unincorporated body or association; or 

 (iii) a partnership; and 

(b) whether or not it represents the Crown. 

(4) An offence against subsection (1) or (2) is an indictable offence. 

 For the purposes of this part of the Act, ‘negligent’ is helpfully defined in section 39E: 

(1) Conduct is negligent for the purposes of this Part if it involves— 

(a) a great falling short of the standard of care that would have been taken by 

a reasonable person in the circumstances in which the conduct was engaged 

in; and 

(b) a high risk of— 

 (i) death; or 

 (ii) serious injury; or 

 (iii) serious illness. 

(2) In determining whether conduct engaged in by a body corporate is negligent 

for the purposes of this Part— 

(a) what matters is the conduct engaged in by the body corporate itself; and 

(b) it does not matter whether the conduct is, or is not, conduct imputed to the 

body corporate under section 1431064; and 

(c) it does not matter whether any of the body corporate's officers were 

involved in all or any part of the conduct; and 

(d) the standard to be applied under subsection (1)(a) is the standard of care 

that would have been taken by a reasonable body corporate in the 

circumstances in which the conduct was engaged in. 

                                                      
1064  Section 143 of the Occupational Health and Safety Act 2004 (Vic) states ’For the purposes of this Act and the 

regulations, any conduct engaged in on behalf of a body corporate by an employee, agent or officer (within the 

meaning given by section 9 of the Corporations Act) of the body corporate acting within the actual or apparent 

scope of his or her employment, or within his or her actual or apparent authority, is conduct also engaged in by 

the body corporate.’   
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 This definition is based on the common law standard of criminal negligence in Victoria.1065 

This would equate to ‘gross negligence’ in Western Australia. As the Explanatory 

Memorandum to the Bill said: 

While a court will decide what matters are relevant in a particular case, these 

factors are designed to provide guidance to the court in assessing negligence for a 

body corporate while emphasising that what matters is the conduct engaged in by 

the body corporate. An organisation may be liable directly or indirectly. 

A court may also have regard to steps taken or things provided by the body 

corporate to prevent or minimise the risk of death, or serious injury or serious 

illness. It is not intended that a body corporate's conduct would be found to be 

negligent solely because an employee, agent or officer acted contrary to steps 

taken or things provided by the body corporate.1066  

 So, for example, a body corporate is not intended to be guilty of workplace manslaughter 

solely because a ‘rogue’ employee, agent or officer acted contrary to steps taken or things 

provided or directed by the body corporate. 

New South Wales 

 On 13 October 2019, journalist Sarah Keoghan wrote in the Sydney Morning Herald: 

The NSW government has rejected the case for introducing industrial 

manslaughter laws that are under way in other states, with the responsible minister 

arguing the laws were "little more than a catchy title". 

Minister for Better Regulation Kevin Anderson said rather than industrial 

manslaughter he would focus on targeting "risky work practices" in new legislation 

set to be introduced later this month. "We've been watching the approach that has 

been taken in other jurisdictions, and to be frank, it's one thing implementing laws 

that sound tough, but if you can't bring a successful prosecution then it's little 

more than a catchy title on a page," he said. 

Liam O'Brien, assistant secretary of the Australian Council of Trade Unions, said the 

NSW government's move to reject manslaughter laws was disappointing following 

a "number of fatalities" in September. "NSW is now standing out in isolation in 

terms of being a state that is not prepared to adopt a recommendation that is 

specifically aimed at reducing the incidence of people that are being killed at 

work," he said.1067 

 On 12 November 2019, the Work Health and Safety Amendment (Review) Bill 2019 was 

introduced by the Minister for Better Regulation and Innovation, Mr Kevin Anderson MP, ‘to 

expedite implementation in New South Wales of 12 proposals based on recommendations of 

a national review of the model Work Health and Safety Act, on which the New South Wales 

Act is based.’1068 

 Rather than legislate specifically for an industrial manslaughter offence, it was proposed that: 

                                                      
1065  Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters) Bill 2019, Explanatory 

Memorandum, Parliament of Victoria, Legislative Assembly, p 3. 

1066  ibid., p 4. 

1067  Sarah Keoghan, ‘NSW rejects industrial manslaughter laws as “little more than a catchy title”’, Sydney Morning 

Herald, 13 October 2019. See https://www.smh.com.au/national/nsw/nsw-rejects-industrial-manslaughter-laws-as-

little-more-than-a-catchy-title-20191010-p52zhe.html. Viewed 20 August 2020. 

1068  Kevin Anderson MP, Minister for Better Regulation and Innovation, New South Wales, Legislative Assembly, 

Parliamentary Debates (Hansard), 12 November 2019, p 1601. 

https://www.smh.com.au/national/nsw/nsw-rejects-industrial-manslaughter-laws-as-little-more-than-a-catchy-title-20191010-p52zhe.html
https://www.smh.com.au/national/nsw/nsw-rejects-industrial-manslaughter-laws-as-little-more-than-a-catchy-title-20191010-p52zhe.html
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clause 3 of schedule 1 inserts a note in the part of the Act that sets out offences 

and penalties to the effect that workplace deaths may be prosecuted as 

manslaughter under the Crimes Act 1900. It has long been the case that, where 

appropriate, a work-related death can be prosecuted as manslaughter by criminal 

negligence. This is an offence for which the Crimes Act imposes a maximum 

penalty of 25 years' imprisonment. But the availability of this offence to prosecute 

work-related deaths is not well known or well understood in the community. The 

insertion of the note will make it clear to employers, businesses, workers and the 

community more broadly that anyone who causes the death of a worker through 

negligence faces serious criminal sanction.1069  

 This Bill was assented to on 10 June 2020, and paragraph (3) of Schedule 1 to the Act inserts 

the following note after the heading to Part 2 of Division 5 of the Work Health and Safety Act 

2011 (NSW) (the heading being ‘Offences and Penalties’) but before any further provisions: 

Note. This Division sets out offences, and penalties for the offences, in relation to 

the health and safety duties imposed by Divisions 2, 3 and 4 of Part 2. In certain 

circumstances, the death of a person at work may also constitute manslaughter 

under the Crimes Act 1900 and may be prosecuted under that Act. See section 18 

of the Crimes Act 1900, which provides for the offence of manslaughter, and 

section 24 of that Act, which provides that the offence of manslaughter is 

punishable by imprisonment for 25 years. 

South Australia 

 In South Australia, a decision not to legislate was made in 2016. The South Australian 

Parliamentary Committee on Occupational Safety, Rehabilitation and Compensation (PCORC) 

recommended in 2007 that South Australia introduce an offence of industrial manslaughter 

(Recommendation 20). In doing so, it wrote: 

Given the poor conviction record within Australia for prosecutions attempting to 

apply the common law offence of industrial manslaughter to workplace deaths the 

Committee feels that there is a gap in the current regulatory regime. By 

introducing an offence of industrial manslaughter the worst cases of workplace 

death will be able to be prosecuted appropriately. When making the following 

recommendation the Committee has in its mind that this provision will not be 

used frequently but will provide a very strong deterrent to those who wilfully 

disregard their OHS responsibilities and in doing so put their employee's lives at 

risk.1070 

 In 2016, a Bill was introduced into the Parliament to amend the Work Health and Safety Act 

2012 (SA), to introduce a 20-year jail term for company officers and individuals who cause a 

work-related death by being negligent or reckless. The Bill was referred to the PCORC on 

11 November 2016 for exploration and consideration. 

 The PCORC found that: 

The impact of workplace death and injury on individuals, families and the 

community is unacceptable. While one workplace fatality is one too many, 

nationally there has been a continued downward trend in work related fatalities. 

Prevention of workplace incidents, injuries and fatalities is the responsibility of 

everyone. On the basis of all the evidence presented to the Committee, Members 

                                                      
1069  ibid., p 1602. 

1070  South Australia, House of Assembly, Parliamentary Committee on Occupational Safety, Rehabilitation and 

Compensation, Report 10, Inquiry into the law and processes relating to workplace injuries and death in South 

Australia, 25 September 2007, p 9. 
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are of the view that adequate legal systems are in place to address work related 

fatalities arising from reckless disregard by a person who owes a duty of care to a 

worker.1071 

 The PCORC found that the national Model WHS legislation, which had been adopted in 

South Australia in 2012, adequately provided for penalties for a range of defendants, 

including officers of a corporation: 

Senior officers can now be held criminally liable and face the prospect of 

imprisonment for up to five years for failing to ensure that the corporation of 

which they were an officer failed to comply with their health and safety duties.1072 

 On this basis, the PCORC made three recommendations: 

Recommendation 1 

The Committee recommends that: 

 the Director of Public Prosecutions and the Crown Solicitor establish a 

protocol for ensuring that due consideration be given to prosecuting 

under the Criminal Law Consolidation Act where it is appropriate to do so. 

 any such protocol should not result in prosecution delays for breaches of 

the Work Health and Safety Act. 

Recommendation 2 

The Committee recommends that if an individual is charged under the Criminal 

Law Consolidation Act following an industrial fatality, the Crown Solicitor should 

still give due consideration to charging the PCBU under the provisions of the Work 

Health and Safety Act. 

Recommendation 3 

Based on evidence presented to the Committee, Members maintain that there are 

adequate legal systems in place to deal with industrial deaths. On this basis the 

Committee does not support the proposed amendment to the Work Health and 

Safety Act.1073 

 The Government’s response to this inquiry report said: 

The Government … agrees with the committee that there are adequate legal 

safeguards in place to address the consequences of workplace deaths, and agrees 

that a new offence of industrial manslaughter in unnecessary.1074 

 Of recommendation 3, it said: 

This recommendation is accepted and the Government will not be supporting the 

passage of the Bill.1075 

 The Bill progressed no further. 

                                                      
1071  South Australia, House of Assembly, Parliamentary Committee on Occupational Safety, Rehabilitation and 

Compensation, Report 25, Report into the Referral of the Work Health and Safety (Industrial Manslaughter) 

Amendment Bill, 21 October 2016, Presiding Officer’s Foreword. 

1072  ibid., p 12. 

1073  ibid., p iii. 

1074  Government of South Australia, Response from the Attorney General and Minister for Industrial Relations, 

July 2017, p 2. 

1075  ibid., p3  



  

Chapter 14    Legislative and jurisdictional issues 401 

 On 1 May 2019, Hon TA Franks MLC introduced the Work Health and Safety (Industrial 

Manslaughter) Amendment Bill. The effect of this would be to insert a new section 268A into 

the Work Health and Safety Act 2012 (SA), reading as follows: 

268A—Industrial manslaughter 

(1) An employer is guilty of an offence if— 

(a) the employer breaches a duty imposed under Part 2 Division 2; and  

(b) the employer knew, or ought reasonably to have known, or was recklessly 

indifferent as to whether, the act or omission constituting the breach would 

create a substantial risk of serious harm to a person; and 

(c) the breach causes the death of a person (whether or not the person was an 

employee of the employer and whether or not the death occurred in a 

workplace). 

Maximum penalty: 

(a) in the case of an employer who is a natural person—20 years’ 

imprisonment;  

(b) in any other case—$1 000 000.  

(2) An officer of an employer that is a body corporate is guilty of an offence if— 

(a) the officer engages in conduct that, had the officer been acting within the 

scope of the officer's actual or apparent authority, would be imputed to the 

employer pursuant to section 244; and 

(b) the conduct would, if so imputed, constitute a breach by the employer of a 

duty imposed under Part 2 Division 2; and 

(c) the officer knew, or ought reasonably to have known, or was recklessly 

indifferent as to whether, the act or omission constituting the breach would 

create a substantial risk of serious harm to a person; and 

(d) the breach causes the death of a person (whether or not the person was an 

employee of the employer and whether or not the death occurred in a 

workplace). 

Maximum penalty: Imprisonment for 20 years.  

 The Work Health and Safety (Industrial Manslaughter) Amendment Bill lapsed in December 

2019 on the prorogation of the Parliament.1076 

United Kingdom 

 In 2007, the United Kingdom Parliament enacted the Corporate Manslaughter and Corporate 

Homicide Act 2007 (UK). Following the Herald of Free Enterprise disaster, the British 

Government found itself in an ‘untenable position’, where prosecutions were rarely 

successful due to the identification problem outlined in this chapter, that is identifying 

someone who was sufficiently culpable who was also so senior or important to the 

                                                      
1076  Parliament of South Australia. See: https://www.parliament.sa.gov.au/Legislative-Council/Index-to-Bills-and-Acts. 

Viewed 1 July 2020. 

https://www.parliament.sa.gov.au/Legislative-Council/Index-to-Bills-and-Acts
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organisation to be seen as 'the embodiment of the company itself’, particularly difficult in 

large corporations.1077 

 It should be noted that this statute applies to ‘corporate manslaughter’, and not ‘industrial 

manslaughter’ in the sense that it has been discussed so far. The UK statute does not impose 

liability on individuals, as with the ACT and Queensland laws. In fact, section 18(1) states: 

No individual liability 

(1) An individual cannot be guilty of aiding, abetting, counselling or procuring the 

commission of an offence of corporate manslaughter. 

(1A) An individual cannot be guilty of an offence under Part 2 of the Serious Crime 

Act 2007 (encouraging or assisting crime) by reference to an offence of corporate 

manslaughter. 

(2) An individual cannot be guilty of aiding, abetting, counselling or procuring, or 

being art and part in, the commission of an offence of corporate homicide. 

 Section 1 creates ‘The offence’: 

(1) An organisation to which this section applies is guilty of an offence if the way in 

which its activities are managed or organised— 

(a) causes a person’s death, and 

(b) amounts to a gross breach of a relevant duty of care owed by the 

organisation to the deceased. 

(2) The organisations to which this section applies are— 

(a) a corporation; 

(b) a department or other body listed in Schedule 1; 

(c) a police force; 

(d) a partnership, or a trade union or employers’ association, that is an 

employer. 

(3) An organisation is guilty of an offence under this section only if the way in 

which its activities are managed or organised by its senior management is a 

substantial element in the breach referred to in subsection (1). 

 An organisation found guilty of this offence is liable to a fine (section 1(6)). 

 Section 8 sets out factors (not an exclusive list) to be taken into account by a jury where it is 

established that a duty of care was owed, and it falls to the jury to decide whether there was 

a gross breach of that duty. These include: 

 any failure by the organisation of OSH legislation, and if there was such a failure, how 

serious it was and how much of a risk it posed 

 the extent to which the evidence shows that there were attitudes, policies, systems or 

accepted practices within the organisation that were likely to have encouraged any such 

failure as is mentioned in subsection (2), or to have produced tolerance of it 

 any failure of the organisation to heed OSH guidance (codes, manuals and such like). 

                                                      
1077  V Roper, ‘The Corporate Manslaughter and Corporate Homicide Act 2007 — A 10-year Review’, The Journal of 

Criminal Law, 2018 vol. 82(1), p 51. 
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 The court may make remedial orders and publicity orders (sections 9 and 10). 

 Victoria Roper, in her paper for the UK Journal of Criminal Law, outlined some of the key 

criticisms aimed at the Corporate Manslaughter and Corporate Homicide Act 2007 (UK) in the 

10 years since its enactment: 

 the 'senior management test'. Did the definition of ‘senior management’ go far enough 

to overcome the problems of identification? Much academic argument has ensued, but 

the reported cases do not really assist in reaching a conclusion, as so many have 

involved smaller companies, and many others have been resolved by guilty pleas, so that 

the arguments did not arise1078 

 the exclusion of any type of individual liability. No new criminal sanctions were provided 

for against individuals, a missed opportunity to add a new, stronger deterrent1079  

 the use of 'plea bargaining', that is companies pleading guilty to corporate 

manslaughter, punishable by a fine, in order to avoid individual convictions for criminal 

negligence or health and safety offences.1080 

 On that latter point, an unintended consequence appears to be that: 

In order to secure corporate manslaughter convictions, prosecutors have often 

been willing to drop individual charges against directors and managers. We 

therefore have a position where, more often than not, directors and managers are 

not also held personally accountable. This has no doubt had an impact on the 

Act's deterrent effect.1081 

 This unintended consequence was of concern to the Committee. It is strongly of the view 

that relevant officers, directors and senior managers of companies should be held to be 

personally accountable for the failings of an organisation in fulfilling OSH duties, particularly 

as penalties will only be pecuniary against the body corporate, which may: 

 be easily able to absorb them (indeed some companies have specific budgets for such 

liabilities), or 

 be insured against such an occurrence, or 

 be able to place itself in liquidation, in order to avoid the liability, and then re-emerge as 

a phoenix company. 

 In any event, the need for stronger consequences against individuals whose gross negligence 

is the cause of death or serious injury is twofold, in the view of the Committee. First of all, the 

deterrent factor is of utmost importance—poor occupational health and safety systems and 

cultures of companies are more likely to be improved if company directors and senior 

management members are not able to avoid personal liability. Secondly, there is a public 

perception that directors and senior managers, in particular those of large companies that 

are seen to be responsible are not punished, adequately or at all. In those cases where they 

are found to be personally liable and sentenced to a pecuniary punishment, it is often the 

case that the corporate body will shoulder the fine. Further, in those cases where individuals 

have been found personally liable, they tend to be small companies or businesses, while 

directors of large companies have tended to avoid personal convictions. 

                                                      
1078  ibid., pp 56-8. 

1079  ibid., pp 60-1. 

1080  ibid., pp 61-2. 

1081  ibid., pp 74-5. 
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 Investigations into workplace serious injuries and deaths need to examine occupational 

health and safety systems of work and the OSH culture of the business, not just the incident 

itself. This is necessary to avoid or minimise companies and their directors sheeting the 

blame to a junior officer. Site inspections by inspectors must review SWMS and safety 

management plans, and if the work methods detailed are not safe, these need to be rectified 

before engaging in that activity. Inspectors need to look into the OSH management systems 

of the companies. 

 The Committee is of the view that plea bargains, whereby the company pleads guilty to 

avoid individual convictions of directors or senior managers, should be avoided. Poor 

occupational health and safety management systems and culture of companies will not be 

improved if these individuals are able to easily avoid conviction. It considered whether it 

might be written into any new legislation that a prosecutor is prevented from accepting such 

a plea bargain. 

 Should OSH offences be prosecuted by WorkSafe’s in-house staff, then it may simply be a 

matter of those lawyers being instructed by the Commissioner on how to conduct 

proceedings, although any guideline or direction issued by the Commissioner would need to 

have regard to the sentencing laws of the State. If however (as is more likely), the 

prosecution is undertaken by the Director of Public Prosecutions (DPP), it is well established 

that the office acts independently of the Government in decision-making on criminal 

prosecutions. The long title of the Director of Public Prosecutions Act 1991 (DPP Act) states 

that it was: 

An Act to provide for the appointment of an independent Director of Public 

Prosecutions with functions in respect of the bringing and conduct of proceedings 

for offences and related matters, and for connected and incidental purposes.  

 The webpage of the Department of Justice relating to its ‘Responsible Ministers’ says of the 

Attorney General: 

Please note that the Attorney General cannot intervene in matters which are 

currently before the courts or interfere with the independent decisions made by 

the courts, tribunals or the Office of the Director of Public Prosecutions.1082 

 Looking into the legislative position, Section 25 of the DPP Act states: 

General freedom from direction 

Except as provided in this Part, the Director is not subject to direction by the 

Attorney General or any other person in the performance of the Director’s 

functions. 

 Section 27 then provides exceptions to this: 

Directions by Attorney General 

(1) The Attorney General may, after consultation with the Director, issue to the 

Director directions as to the general policy to be followed in the performance of 

any function of the Director. 

(2) A direction may not be issued under subsection (1) in respect of a particular 

case. 

                                                      
1082  Department of Justice, 21 January 2019. See: 

https://department.justice.wa.gov.au/A/attorney_general.aspx?uid=3326-5602-7018-6105. Viewed 5 June 2019. 

https://department.justice.wa.gov.au/A/attorney_general.aspx?uid=3326-5602-7018-6105
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 It might therefore be possible for the Attorney General to issue directions to the DPP with 

regard to the conduct of industrial manslaughter trials, and public expectations of how they 

are conducted. 

 The DPP issued a Statement of Prosecution Policy and Guidelines in 2018, under the power 

so to do at section 24. Within that document is guidance to prosecutors on ‘Charge 

Negotiations’ (or plea bargaining). The guidance states: 

66. Charge negotiations should take into account: 

(a) Whether the plea of guilty reasonably reflects the essential criminality of the 

conduct and provides an adequate basis for sentence; 

(b) Whether the strength of the evidence is such that the public interest will be 

satisfied by the acknowledgment of guilt and certainty of conviction achieved by 

the negotiated plea; 

(c) The benefits to the community as a result of the negotiated plea; 

(d) Where there has been a financial loss, whether the accused has made, or made 

arrangements for, restitution or compensation; and 

(e) Whether the plea of guilty will save witnesses, particularly vulnerable witnesses, 

from the trauma of protracted criminal proceedings.1083 

 These of course reflect the factors that are taken into account in making a decision as to 

whether to accept a lesser plea, as explained to the Committee by the State Solicitor 

(paragraph 14.94). However, it seems to the Committee that acting in accordance with public 

expectations would fall within the consideration at 66(c), and could potentially be the subject 

of policy directions issued. 

 Alternatively, sentencing guidelines should be considered, an issue that will be discussed 

later in this chapter. 

 Ms Roper's conclusions were that the Corporate Manslaughter and Corporate Homicide Act 

2007 (UK) has not been a failure, but nor has it been the success many hoped for. Sentencing 

guidelines have helped to increase fines, but prosecutor training is needed: 

The wider the prosecution net the more successful the Act will be in its aim of 

discouraging negligent health and safety practices.1084 

 The Committee shares Ms Roper’s concerns insofar as they apply to Western Australia, in 

that wider specialist training of prosecutors, both within DMIRS (WorkSafe) and the DPP and 

SSO, to pursue prosecution of OSH offences at the highest level of companies, directors and 

managers found to have contravened OSH laws, is needed. Further, the Committee reiterates 

its belief that wider specialist training of WorkSafe inspectors in gathering sufficient and 

appropriate evidence to charge and successfully prosecute large companies and their 

directors and/or senior managers found to have contravened OSH laws at the highest end, 

including industrial manslaughter where appropriate, is also needed. 

 Evidence to this inquiry has raised concerns within the Committee that the WorkSafe 

Investigations Directorate is not adequately resourced to undertake the complex 

investigations required, especially into companies with complex corporate structures. Its 

inspectors require specialist training in a wider range of areas, and WorkSafe guidelines and 

                                                      
1083  Office of the Director of Public Prosecutions, Statement of Prosecution Policy and Guidelines 2018, 

1 September 2018, p 12. 

1084  V Roper, ‘The Corporate Manslaughter and Corporate Homicide Act 2007 — A 10-year Review’, The Journal of 

Criminal Law, 2018 vol. 82(1), p 75. 
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the prosecution policy provided to inspectors need to be improved to ensure inspectors are 

collecting the evidence necessary to charge and successfully prosecute companies and the 

directors and managers of those companies of OSH offences at the highest level. 

The Senate Committee and the Boland Review 

Senate Committee 

 The Senate Committee looked into the merits of introducing a stand-alone industrial 

manslaughter offence. It took the ‘strong view’ that: 

there needs to be a nationally consistent industrial manslaughter provision 

introduced into the model WHS legislation. 

While acknowledging the opposing views, the committee is persuaded by the 

evidence received during the inquiry illustrating that the current legislative and 

regulatory framework is inadequate. It is absolutely necessary for corporate 

entities to be held accountable for their actions, including facing prosecution for 

industrial manslaughter for the worst examples of corporate or individual 

behaviour. For those few organisations that wilfully flaunt the existing WHS 

arrangements and whose negligent actions result in a catastrophic outcome (the 

death of a worker or a bystander) the committee believes it is entirely warranted 

that serious consequences flow. This is particularly the case in organisations which 

are considered to be repeat offenders. These arrangements would also provide a 

strong and appropriate deterrent across the entire WHS regime.1085 

 Recommendation 13 of the Senate Committee read: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 introduce a nationally consistent industrial manslaughter offence into the 

model WHS laws, using the Queensland laws as a starting point; and 

 pursue adoption of this amendment in other jurisdictions through the 

formal harmonisation of WHS laws process.1086 

 In its response to that report, the Federal Government merely noted the recommendation, 

though its commentary on it was lengthy. It said that, in its view: 

 a separate industrial manslaughter offence in the model WHS laws is unlikely to achieve 

justice for families who have lost a loved one in the workplace … To suggest that the 

introduction of an industrial manslaughter offence is the solution to the issue of 

workplace deaths in this context would be to create an unrealistic expectation 

 a more effective approach, that would be more likely to achieve better outcomes, is to 

focus on addressing the critical issues that have been identified in relation to the 

enforcement of existing laws, in particular, the way in which investigations into 

workplace deaths are conducted 

 the likelihood of an industrial manslaughter offence being used to prosecute a 

workplace death is also questionable based on the ACT experience … There is also no 

                                                      
1085  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

p 58. 

1086  ibid., pp 58-9. 
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evidence that the ACT's industrial manslaughter laws have resulted in fewer workplace 

deaths 

 in Queensland, part of the justification for the Queensland industrial manslaughter 

provisions being introduced were the tragic deaths at Dreamworld and the Eagle Farm 

Racecourse. In relation to the Dreamworld case, the new laws would not apply as they 

only apply to deaths of workers and not others in the workplace. In the Eagle Farm 

Racecourse case, manslaughter charges have been brought against the builder under the 

criminal code, which questions the need for industrial manslaughter offences.1087 

 The Federal Government concluded: 

the current offences in the model WHS laws, together with current criminal 

manslaughter laws, are able to address workplace deaths provided they are 

applied appropriately. Where there has been a workplace death, all of those 

responsible can be prosecuted under the existing offences regime and the general 

criminal manslaughter provisions. 

… 

Given the above, the Government intends to write to the WHS Ministers to seek 

their agreement to consider the practical application of existing laws and 

investigation and prosecution arrangements within their jurisdictions. Proper, 

robust and defensible investigations alone will lead to more successful 

prosecutions with appropriate penalties.1088 

 The Chief Executive Officer of Safe Work Australia, Ms Michelle Baxter, has indeed now 

communicated with the Heads of Workplace Safety Authorities by way of a letter dated 

20 September 2019. She wrote that, on 31 July 2019, Safe Work Australia members 

considered the recommendations of the Senate inquiry report and concluded, amongst 

other things, that: 

No further action will be taken by the Agency on recommendations 1-22 or 

recommendation 34. In reaching this decision, Members noted that these 

recommendations were either being addressed by other projects, considered in 

the 2018 Review of the model WHS laws, or were matters for jurisdictions. 

Members for Victoria and South Australia agreed to raise one matter for 

jurisdictions with the Heads of Workplace Safety Authorities (HWSA).1089 

 The Committee was informed that this correspondence was to be included on the agenda for 

discussion at the Heads of Workplace Safety Authorities meeting in December 2019. It would 

appear however that, in seemingly rejecting recommendation 13 of the Senate inquiry 

report, a nationally consistent industrial manslaughter offence will not be incorporated into 

the model WHS laws, using the Queensland laws as a starting point, and States and 

Territories must formulate their own provisions.  

Boland Review 

 Ms Boland, in her review of the Model WHS laws, took a different view on the matter. She 

noted that the debate around the introduction of industrial manslaughter laws had formed a 

                                                      
1087  Government of Australia, Australian Government response to the Senate Education and Employment References 

Committee report: They never came home — the framework surrounding the prevention, investigation and 

prosecution of industrial deaths in Australia, December 2018, p 12. 

1088  ibid., p 13. 

1089  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 43 asked at hearing held 

16 September 2019, dated 14 October 2019, p 30. 
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significant backdrop to her review, and took into account the Senate Committee’s 

recommendation. 

 The lack of prosecutions or convictions for OSH offences involving gross negligence, not 

only in Western Australia but nationally, had led to calls for the introduction of a law of 

industrial manslaughter. Ms Boland wrote: 

Consultations for this Review (mirrored in submissions to the Senate inquiry into 

industrial deaths) revealed a clear and increasing view amongst a great many in 

the community that there should be an outcome-based offence in the model WHS 

laws where the death of another person occurs as a result of the gross negligence 

of either an individual or an organisation. The strong community expectation is 

that it should be possible to prosecute for the death of a person under a statutory 

offence of industrial manslaughter in the model WHS laws.1090  

 She revisited the reasons why this offence had not been included in the Model WHS 

legislation, particularly the WRMC consideration that 'gross negligence' offences should be 

dealt with outside of the model Act because to include them would 'otherwise cut across 

local criminal laws and manslaughter offences' (paragraph 14.55). 

 However, as to the view that the Model WHS laws provided sufficiently serious charges that 

are available to prosecutors, Ms Boland also wrote that: 

There have been very few successful Category 1 prosecutions in any of the 

jurisdictions that have implemented the model WHS Act, which may in part be due 

to the difficulties associated with proving 'recklessness. ' Recklessness in criminal 

law is intentional and requires the prosecution to prove a conscious choice to take 

an unjustified risk. Criminal negligence is, however, usually regarded as not 

requiring intent. Currently, if a PCBU knowingly endangers another person's health 

and safety, they may be charged with a Category 1 offence. By adding a threshold 

for prosecution of gross negligence, a prosecutor can prosecute an offender for 

failing to conduct themselves safely or provide a safe environment for others, 

without having to establish this failure as being intentional. Instead it requires 

proof of 'such a great falling short of the standard of care which a reasonable man 

would have exercised and which involved such a high risk that death or grievous 

bodily harm would follow that the doing of the act merited criminal 

punishment'.1091 

 Her Recommendation 23b was: 

Amend the model WHS Act to provide for a new offence of industrial 

manslaughter. The offence should provide for gross negligence causing death and 

include the following: 

 The offence can be committed by a PCBU and an officer as defined under 

s 4 of the model WHS Act. 

 The conduct engaged in on behalf of a body corporate is taken to be 

conduct engaged in by the body corporate. 

 A body corporate’s conduct includes the conduct of the body corporate 

when viewed as a whole by aggregating the conduct of its employees, 

agents or officers. 

                                                      
1090  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 120. 

1091  ibid.,  p 119. 
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 The offence covers the death of an individual to whom a duty is owed. 

Safe Work Australia should work with legal experts to draft the offence and include 

consideration of recommendations to increase penalty levels and develop 

sentencing guidelines.1092 

 In June 2019, Safe Work Australia published a Consultation Regulation Impact Statement 

(RIS), in order to canvas stakeholder views on the recommendations of the Boland 

Review.1093 

 On the issues of industrial manslaughter and the Category 1 offence in the Model WHS Act, 

the RIS set out four options: 

The following options are proposed: 

 Option 1 – status quo 

 Option 2 – include gross negligence as a fault element in the Category 1 

offence (Recommendation 23a only) 

 Option 3 – introduce an offence of industrial manslaughter in the model 

WHS Act (Recommendation 23b only), and 

 Option 4 – implement both Recommendations 23a and 23b. 

As these options relate to the results of non-compliance with the model WHS laws, 

they would not impose compliance or regulatory impacts on business or workers. 

Accordingly, the options are discussed in terms of their effectiveness and 

appropriateness in enforcing compliance and penalising non-compliance. 

There are a number of factors that may affect the extent of the anticipated impacts 

outlined below. Evidentiary issues, litigation strategies and budgetary constraints 

will affect all of the options below and influence any potential costs or benefits. 

If either Option 3 or Option 4 is adopted, implementation would require further 

consideration of the current manslaughter laws in each individual jurisdiction. 

Further consideration about the issues related to attribution and aggregation in 

jurisdictional criminal law would also be required. 

This Consultation RIS considers the impact of implementing the policy intent of 

introducing the industrial manslaughter offence as outlined in Recommendation 

23b, to the extent possible in the absence of further consideration and detailed 

analysis of how jurisdictional criminal laws impact on the extent of the problems 

identified in the 2018 Review and how the offence is to be drafted. In accordance 

with the 2018 Review’s recommendation, Safe Work Australia would work with 

legal experts to develop the provisions for the model WHS laws.1094 

Industrial manslaughter laws for Western Australia? 

 On 24 August 2019, the Premier of Western Australia, Hon Mark McGowan MLA, announced 

that new health and safety laws would be introduced into the Parliament of 

Western Australia later in 2019 to modernise workplace safety laws. One of the main features 

                                                      
1092  ibid., p 124. 

1093  Safe Work Australia, 28 November 2019. See: 

https://www.safeworkaustralia.gov.au/system/files/documents/1906/consultation_ris_2018_review_recommendatio

ns.pdf. Viewed 23 January 2019. 

1094  Safe Work Australia, Consultation Regulation Impact Statement, Recommendations of the 2018 Review of the Model 

Work Health and Safety Laws, June 2019, p 34. 
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of the legislation would be the introduction of two new offences of industrial 

manslaughter.1095  

Western Australian Private Members’ Bill 

 A Private Members Bill proposing industrial manslaughter laws was already before the 

Parliament of Western Australia. 

 The Criminal Code Amendment (Industrial Manslaughter) Bill 2017 was introduced in the 

Legislative Council on 15 June 2017 by Hon Alison Xamon MLC. Clause 3 of the Bill would 

amend the Criminal Code to add a new ‘Chapter XXVIIIA—Industrial manslaughter’. It would 

add new sections 291A to 291D. 

 Section 291B, if enacted, would create the employer offence: 

An employer is guilty of a crime and is liable to imprisonment for life if — 

(a) an employee of the employer — 

(i) dies in the course of employment by, or providing services to, or in 

relation to, the employer; or 

(ii) is injured in the course of employment by, or providing services to, 

or in relation to, the employer and later dies; 

and 

(b) the employer’s conduct causes the death of the employee; and 

(c) the employer — 

(i) knew the conduct would be likely to cause the death of, or serious 

harm to, the employee; but 

(ii) acted, or failed to act, in disregard of that likelihood. 

 Section 291C would be identical to section 291B, if enacted, except it would apply to the 

conduct of a senior officer rather than the employer. Section 291D would make provision for 

adverse publicity orders and health and safety project orders.  

The Work Health and Safety Bill 2019 

 As mentioned previously, on 27 November 2019, the Work Health and Safety Bill 2019 was 

introduced, first read and second read in the Legislative Assembly by the Minister for 

Industrial Relations, Hon Bill Johnston MLA. This substantially brings to the WA Parliament 

the much awaited reforms of the Model WHS legislation, adopted by most other States and 

Territories in or around 2011. The families of Wesley Ballantine, Robert Cunico and Luke 

Murrie, who appeared before the Committee in March of last year, were all in attendance. 

The evidence of Ms Cunico to the Committee was indeed cited in the Minister’s second 

reading speech.1096 

 The Bill includes two clauses seeking to introduce two industrial manslaughter laws (clauses 

30A and 30B), with a maximum penalty of 20 year’s imprisonment for an individual and a fine 

of $10 million for a body corporate for the more serious offence. The Minister said, during 

the course of his second reading speech: 

                                                      
1095  Hon Mark McGowan MLA, Premier, New workplace safety laws and more safety initiatives to better protect workers, 

media statement, Department of Premier and Cabinet, 24 August 2019. 

1096  Hon Bill Johnston MLA, Minister for Industrial Relations, Western Australia, Legislative Assembly, Parliamentary 

Debates (Hansard), 27 November 2019, p 9424. 
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It is my hope that the introduction of industrial manslaughter offences will serve to sharpen 

the attention of people who exercise the most control over workplaces to their health and 

safety responsibilities. No person conducting a business or undertaking or an officer has 

anything to fear from these laws if they do the right thing for their workers and comply with 

the duties conferred upon them. These laws will make it very clear that those who fail to 

comply with a duty, which then causes a death, will be affected. For work health and safety to 

be effective, we must be alert to the hazards and risks and make conscious, intelligent 

choices to deal with them. Pausing to think, pausing to plan, and pausing to observe and 

review and make conscious choices to remove hazards and control risks are not onerous 

requirements. I encourage business owners, company directors and their officers to think 

about the need for a locator beacon in a remote area, or fall protection devices, or updated 

training and appropriate supervision, particularly of younger workers—think and implement. 

If we can encourage a culture in which the newest apprentice has no fear of approaching his 

CEO and telling him or her to wear a hardhat, it is my fervent hope that nobody will ever 

need to be charged with an industrial manslaughter offence.1097 

 The relevant draft provisions, which do no form part of the Model WHS legislation, may be 

found at clauses 30A and 30B of the Bill. They read as follows: 

30A – Industrial manslaughter—crime 

(1) A person commits a crime if — 

(a) the person has a health and safety duty as a person conducting a business 

or undertaking; and 

(b) the person engages in conduct that causes the death of an individual; and 

(c) the conduct constitutes a failure to comply with the person’s health and 

safety duty; and 

(d) the person engages in the conduct — 

(i) knowing that the conduct is likely to cause the death of an 

individual; and 

        (ii) in disregard of that likelihood. 

Penalty for this subsection: 

For an individual, imprisonment for 20 years and a fine of $5 000 000; for a body 

corporate, a fine of $10 000 000. 

(2) A person charged with a crime under subsection (1) may be convicted of an 

offence under section 30B(1). 

(3) An officer of a person (the PCBU) commits a crime if — 

(a) the PCBU has a health and safety duty as a person conducting a business or 

undertaking; and 

(b) the PCBU engages in conduct that causes the death of an individual; and 

(c) the PCBU’s conduct constitutes a failure to comply with the PCBU’s health 

and safety duty; and 

(d) the PCBU’s conduct — 

         (i) is attributable to any neglect on the part of the officer; or 

                                                      
1097  ibid., p 9425. 
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         (ii) is engaged in with the officer’s consent or connivance; and 

(e) the officer engages in the officer’s conduct referred to in paragraph (d)(i) or 

(ii) — 

(i) knowing that the PCBU’s conduct is likely to cause the death of an 

individual; and 

         (ii)  in disregard of that likelihood. 

Penalty for this subsection: imprisonment for 20 years and a fine of $5 000 000. 

(4) A person charged with a crime under subsection (3) may be convicted of an 

offence under section 30B(3). 

30B Industrial manslaughter—simple offence 

(1) A person commits an offence if — 

(a) the person has a health and safety duty as a person conducting a business 

or undertaking; and 

(b) the person fails to comply with that duty; and 

(c) the failure causes the death of an individual. 

Penalty for this subsection: 

For an individual, imprisonment for 10 years and a fine of $2 500 000; for a body 

corporate, a fine of $5 000 000. 

(2) A person charged with an offence under subsection (1) may be convicted of a 

Category 1 offence, a Category 2 offence or a Category 3 offence. 

(3) An officer of a person (the PCBU) commits an offence if — 

(a) the PCBU has a health and safety duty as a person conducting a business or 

undertaking; and 

(b) the PCBU fails to comply with that duty; and 

(c) the failure causes the death of an individual; and 

(d) the PC 1 BU’s conduct that constitutes the failure — 

          (i) is attributable to any neglect on the part of the officer; or 

          (ii) is engaged in with the officer’s consent or connivance. 

Penalty for this subsection: imprisonment for 10 years and a fine of $2 500 000. 

(4) A person charged with an offence under subsection (3) may be convicted of a 

Category 1 offence, a Category 2 offence or a Category 3 offence. 

 It is to be noted that, as a crime, the most serious of the 2 offences in clause 30A would be 

heard in the District Court and prosecuted by the Director of Public Prosecutions. It is more 

serious than the offence at 30B because it includes the element of knowledge or connivance 

at subclause (1)(d) in relation to the PCBU. 

 As stated at paragraph 14.15, while the Committee’s terms of reference include a review of 

legislative issues, advice received by the Committee was that the Committee was prevented 

from reviewing the Work Health and Safety Bill 2019, because the Bill had not been referred 
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by the Legislative Council. As noted previously, Part 2 of the Bill, including the industrial 

manslaughter provisions, has been referred to the Legislation Committee for scrutiny.  

Summary of arguments 

 Clearly, it is widely felt that directors and senior officers of companies would be more aware 

of hazards, and then be of a mind to exercise their OSH duties with more care, if there was a 

specific industrial manslaughter provision aimed at such individuals and appropriate 

punishments available. There is a public expectation that workplace laws require 

strengthening. The Committee is of the view that merely increasing the fines for existing OSH 

offences, as has already been done in Western Australia, is not enough, as was stressed to 

the Committee by families of victims.1098 In the North West Telegraph, Ms Ballantine was 

quoted as saying: 

Specifically in relation to a wilful disregard of the safety of your workforce, 

industrial manslaughter provisions need to be in place so that people, managers, 

building licences holders and contractors are all hyper vigilant as to their 

responsibilities and upholding the care of their workforce.1099 

 The Committee is of the view that enacting laws that send a clear public message that 

contraventions of OSH duties are serious and, where appropriate, will result in criminal 

prosecutions and imprisonment, is long overdue. Professor Richard Johnstone wrote in 2013 

about these historical public perceptions that have resulted in lax attitudes to OSH 

offences.1100 He said: 

There has been a strong tendency to regard the sanctions in the work health and 

safety statutes as not being ‘really criminal’.1101   

 This is in part, Professor Johnstone argues, because work health and safety inspectorates 

have preferred to resort to informal approaches to enforcement through advice and 

persuasion or through administrative sanctions (the service of notices) rather than 

prosecution. 

 The Committee regards such public perceptions as important. If there is a view that OSH 

offences are not really criminal, then more awareness of their seriousness is necessary. The 

increase in penalty levels in 2018 has gone some way to emphasise the criminality of OSH 

offences. The creation of an offence of industrial manslaughter would undoubtedly cement 

this. The Committee cautions however that WorkSafe needs to be adequately resourced. This 

means more inspectors in addition to those announced in 2019, its inspectors receiving 

specialist training, the review and updating of guidelines, policies and procedures to 

appropriately support inspectors in their investigation task, and changing the enforcement 

culture within WorkSafe to one of ‘persuade and, when appropriate, punish.’    

 Generally speaking, trade unions are in favour of the introduction of new laws, whilst 

employers’ groups are (unsurprisingly) not. As seen earlier, the MUA regards it as a 

deterrence issue. The CFMEU has been widely reported as placing pressure on governments 

                                                      
1098  Debra and Ashlea Cunico, transcript of evidence, 5 March 2019, Janice and Mark Murrie, transcript of evidence, 
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to implement the amendments in recent months.1102 The AMWU and the Australian Council 

of Trade Unions strongly supported such a move in their submissions to the Senate inquiry, 

with the latter stating: 

All three offences in the Model Laws focus on the duty to manage risks, rather 

than the outcome of failures to meet such duties. The ACTU agrees that it is 

appropriate for Australia’s WHS regime to focus on risk-management, by placing a 

strict duty on persons conducting businesses or undertaking to manage WHS risks, 

regardless of the outcome of those failures. However, in circumstances where the 

consequence of negligent acts or omissions is the death of an individual or 

individuals, a specific offence focused on the outcome is also appropriate and 

necessary.1103  

 Michael Cross, National Safety and Training Officer of the MUA, explained to the Committee 

why he felt an offence of industrial manslaughter should be created: 

If I could, the way things sit now in the environment in a workplace is in the regime 

for your health and safety committees who meet once a month or thereabouts. So 

those minutes, we are told as a union, as workers, are sent to the highest workers 

in the company and I do not dispute that for one second. I do not dispute that 

high up in the company that manager would want to know what is going on with 

health and safety in that workplace. Does that filter back down and mean that 

things get fixed that are hazards in the workplace? No, it does not. For whatever 

reason that might be, it does not. So, when we move into the space of industrial 

manslaughter charges, there will not be an excuse that high-level management did 

not know because they cannot say on one hand that these go to the highest levels 

and our management want to know about it and, at the same time, things do not 

get fixed. I understand that they do not get fixed—it is not that upper 

management is responsible for fixing them, it is at the workplace level—but at the 

same time, if these minutes and the issue that are tabled in these minutes then, as 

the definition of manslaughter is not intent, but rather recklessness or negligence, 

then there will be no excuse. That is why we believe that the industrial 

manslaughter provisions should make up part of the WA legislation.1104  

 Against these arguments, as has been seen, there has been little use of the existing OSH 

offences of the most serious nature when a fatality has occurred1105, and no exercise of the 

ability to prosecute for industrial manslaughter in the ACT. Queensland recently secured its 

first prosecution (see paragraph 14.153). 

 Against the introduction of an industrial manslaughter offence, generally speaking, are 

employer groups. A number of Western Australia industry representatives, including bodies 

such as the WAFarmers, the Chamber of Minerals and Energy, the Property Council, the 

                                                      
1102  For example, David Marin-Guzman, ‘Labour to establish industrial manslaughter offence’, Financial Review, 

26 April 2019, at https://www.afr.com/news/politics/national/labor-to-establish-industrial-manslaughter-offence-
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Employment References Committee Inquiry into the framework surrounding the prevention, investigation and 

prosecution of industrial deaths in Australia, 2 May 2018.  

1104  Michael Cross, National Safety and Training Officer, Maritime Union of Australia, transcript of evidence, 
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prosecution for gross negligence in Western Australia was reported on The West Australian newspaper website – 

see https://thewest.com.au/news/court-justice/perth-recycling-company-resource-recovery-solutions-guilty-of-
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Master Builders Association, the Master Plumbers and the Gasfitters Association and the 

Chamber of Commerce, are reported to be pushing back against the proposed provisions, 

likening them to those ‘aimed at serial killers and terrorists.’1106 The Chief Executive of 

WAFarmers, Trevor Whittington, is reported to have said that there were already adequate 

laws in place to deal with people who negligently or purposefully contributed to a person’s 

death.1107   

 The Federal Government, like the South Australian Government before it, was satisfied that 

the existing OSH laws (that is, those adopted from the Model WHS legislation) were 

adequate for the task of punishing the wrongdoer and providing a sufficient deterrent, 

should they be appropriately applied. Perhaps this could be achieved by specific prosecutor 

training (as recommended by Victoria Roper in her critique of the UK legislation), or the 

creation of a specialist OSH prosecuting unit, as has occurred in Queensland (paragraphs 

11.344 to 11.355). 

Industrial manslaughter offence—in the Criminal Code or OSH legislation? 

 On the matter of whether an industrial manslaughter offence should be within OHS 

legislation or the Criminal Code, the arguments are finely balanced. 

 As discussed earlier in this chapter, there is no reason why a director or senior manager 

could not be prosecuted for a criminal manslaughter offence for a workplace death of an 

employee or even a member of the public visiting the site or passing by. For example, in 

Queensland in the 1990s, in R v O’Connor, a director of a small company was convicted and 

imprisoned for 18 months under its criminal manslaughter offence.1108 

 Prosecution of a company under criminal manslaughter provisions is more difficult due to 

the identification doctrine (see paragraphs 14.117 to 14.122). Such prosecutions are rare, and 

generally have been small companies in which the directors took an active part in the day-

to-day operations of the company.  One successful prosecution of a company for 

manslaughter in Australia was the case of R v Denbo Pty Ltd1109, which involved a small family 

construction company, with only two directors, and so the identification doctrine was readily 

applicable and there was a plea of guilty.   

 The Commonwealth has amended its Criminal Code to provide for prosecution of 

corporations (see paragraphs 14.130 to 14.136). However, it has had no impact as these 

provisions were not adopted by State jurisdictions, except the ACT, which also enacted a new 

crime of industrial manslaughter. There have been no prosecutions under the ACT provisions 

to date.  

 In response to the question why are prosecutions for gross negligence so rare, Professor 

Richard Johnstone provided the following explanation: 

One explanation is that whenever there is a fatality at work, the police defer to the 

work health and safety inspectorate, who conduct investigations and prosecute, if 

at all, for contraventions of the relevant work health and safety statute. Work 

health and safety regulators are, however, aware of the possibility of referring the 

matter to the police or the relevant Director of Public Prosecutions for 
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1107  ibid. 
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manslaughter prosecution, but this is rarely done, because of the difficulties of 

proving that a corporation, or a corporate officer, committed the offence.1110 

 The Committee notes however that, even when these difficulties had been addressed by the 

Commonwealth and ACT, there have been no prosecutions, suggesting a problem, cultural 

or otherwise, with work health and safety regulators referring matters to the police for 

manslaughter investigation and prosecution. Also of interest is the view held by some that 

the decision of the WRMC to remove ‘gross negligence’ and ‘fatality’ from the elements of 

the Model WHS Act Category 1 offence so that it would not overlap with the key elements in 

the crime of manslaughter left space for the crime of industrial manslaughter. 1111 However, 

this would require States to adopt in their Criminal Codes provisions similar to those of the 

Commonwealth and the ACT. 

 Interestingly, the ACT Government conceded to the Senate inquiry that its model was 

probably not the one to follow, and suggested that: 

any inclusion of an industrial manslaughter offence into the national harmonised 

WHS laws be based on the Queensland legislation.1112  

 The Senate Committee agreed with these views, stating: 

The committee is of the opinion that the Queensland model of industrial 

manslaughter is worthy of consideration when drafting amendments for the model 

WHS legislation. 

The committee is also of the opinion that the provision is best placed in the model 

WHS legislation, and not in the criminal code.1113  

Conclusions 

 Having taken into account the considerations and arguments set out in this report, the 

Committee is in favour of the creation in Western Australia of industrial manslaughter 

offences. Those provisions would, in the Committee’s view: 

 ensure that employers, including companies and the directors and senior management 

of companies, can be appropriately held to account if their grossly negligent behaviour 

results in the death of a worker 

 raise awareness of the duty of employers and individuals running those employers to 

provide a safe workplace 

 act as a punishment sufficient to meet public expectations 

 send a message to employers, companies, the directors and senior managers of those 

companies and the wider community that avoidable workplace deaths will be dealt with 

in the strongest possible way. 

 It has been argued by some that the penalties available following a conviction for a Category 

1 recklessness offence are sufficient on both counts, as a deterrent and a suitable 

punishment (should the Model WHS Act be adopted), particularly the possibility of a five-

year prison sentence.  The Committee disagrees. Not only is the Model WHS Act Category 1 

penalty insufficient, when considered in conjunction with the difficulty in proving the ‘intent’ 
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element necessary to establish recklessness, it is unlikely that the Category 1 recklessness 

offence will pose a significant deterrent. The Committee is of the view that a gross 

negligence industrial manslaughter provision is required, with a maximum sentence of 20 

years imprisonment, as is provided for in both the ACT and Queensland statutes and for 

manslaughter under the WA Criminal Code. The Committee believes that this is appropriate 

and would have a far greater effect on public perceptions and on the minds of employers, 

companies and the directors and senior managers of companies.  

 The Queensland industrial manslaughter provisions are not limited to workers only. They 

extend to injury to or the death of any person by an act of gross negligence. This could 

include visitors to the workplace, or neighbours to a workplace, or people walking past a 

building site and hit by falling equipment or masonry. It would also include victims of serious 

industrial disasters such as the Herald of Free Enterprise or Dreamworld incidents where 

customers rather than workers were killed. The Committee is of the view that any industrial 

manslaughter offences adopted in Western Australia should be broad enough to cover 

members of the public and not workers only. 

 Insofar as manslaughter prosecutions are too difficult to mount under the common law, 

introducing legislation that overcomes the current obstacles might, if properly managed, 

reaffirm society’s abhorrence of workplace deaths that are avoidable. The Committee is of 

the view that the existence of industrial manslaughter laws would have a deterrent effect by 

focusing the minds of those running companies on the need to take OSH duties seriously, 

and would provide a measure of justice for some.  

Sentencing Guidelines 

 On the matter of sentencing, and whether the courts can be said to be aware of the public 

expectations in this regard, the Committee believes that specific OSH sentencing guidelines 

for courts dealing with industrial manslaughter convictions and OSH offences generally 

should be developed. 

 As mentioned in Chapter 4, the fact that a maximum sentence is available to a court will not 

have any deterrent effect unless it is used. In the UK, Sentencing Guidelines (Guidelines) were 

developed by the Sentencing Council in 2010 for corporate manslaughter offences, but were 

revised in November 2015 (coming into effect 1 February 2016) for both corporate 

manslaughter and OSH offences following criticism of the judicial approach to 

sentencing.1114  

 The Guidelines require the court to take into account the turnover of the offending 

organisation (and therefore the proportionality of the fine to the organisation’s financial 

affairs, and the impact that the fine will have on them) and to categorise the seriousness of 

an offence, considering: 

 the foreseeability of serious injury 

 how far short of the appropriate standard the offender fell 

 whether the breach was common within the organisation 

 the number of deaths (if more than one) or serious injuries in addition to the death(s). 

 The maximum fine under the UK Act is unlimited. The Guidelines offer an enormously wide 

discretion, being a fine between £180 000 and £20 million. 

                                                      
1114  Sentencing Council, UK, Health and safety offences, corporate manslaughter and food safety and hygiene offences: 

Definitive guideline, 3 November 2015. See: https://www.sentencingcouncil.org.uk/publications/item/health-and-

safety-offences-corporate-manslaughter-and-food-safety-and-hygiene-offences-definitive-guideline/. Viewed 

1 October 2019. 

https://www.sentencingcouncil.org.uk/publications/item/health-and-safety-offences-corporate-manslaughter-and-food-safety-and-hygiene-offences-definitive-guideline/
https://www.sentencingcouncil.org.uk/publications/item/health-and-safety-offences-corporate-manslaughter-and-food-safety-and-hygiene-offences-definitive-guideline/
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 The Guidelines go on to require consideration of aggravating factors (including previous 

convictions, cost-cutting at the expense of safety, poor OSH record and exploitation of 

vulnerable victims) as well as the converse mitigating factors (good OSH record, evidence of 

steps having been taken to remedy the problem, self-reporting). The court must then, in all 

cases, consider whether to make ancillary orders, being: 

 a publicity order 

 a remedial order 

 compensation. 

 As seen at paragraph 14.183, the corporate manslaughter offence under the UK Act does not 

apply to individuals. However, the common law offence of manslaughter does, and the 

Sentencing Council has published new Guidelines for manslaughter offences, including gross 

negligence manslaughter, applying to all individuals aged 18 and older sentenced on or after 

1 November 2018. Again, these Guidelines set out the characteristics of the degree of 

culpability to be taken into account by the court, together with aggravating (for example, 

blatant disregard for a very high risk of death, conduct motivated by cost-cutting and the 

like) and mitigating factors.   

 The maximum sentence under the law for gross negligence manslaughter in the UK is life 

imprisonment. The Guidelines again offer an extremely wide discretion, suggesting 1-18 

years’ custody.1115 

 The adequacy of penalties under OSH legislation and the need for (national) sentencing 

guidelines was dealt with by the Senate Committee, though only with regard to OSH 

breaches, not industrial manslaughter provisions. Recommendation 20 said: 

The committee recommends that Safe Work Australia work with Commonwealth, 

State and Territory governments to: 

 develop national sentencing guidelines, with direction from the UK experience, and look 

to undertake consultation with relevant stakeholders about the matter; and 

 review the levels of monetary penalties in the model WHS legislation with consideration 

to whether there should be increased penalties for larger businesses or repeat 

offenders.1116  

 The National Review into Model Occupational Health and Safety Laws 2008/2009 

recommended that sentencing guidelines be promulgated. Recommendation 68 states: 

Subject to wider criminal justice policy considerations, the model Act should 

provide for the promulgation of sentencing guidelines or, where there are 

applicable sentencing guidelines, they should be reviewed for national consistency 

and compatibility with the OHS regulatory regime.1117 

 Ms Boland made similar recommendations in her report. Part of her Recommendation 23b 

was: 

                                                      
1115  Sentencing Council, UK, Manslaughter: Definitive Guideline, 1 November 2018. See: 

https://www.sentencingcouncil.org.uk/wp-content/uploads/Manslaughter-definitive-guideline-Web.pdf. Viewed 1 

October 2019. 

1116  Parliament of Australia, Senate, Education and Employment References Committee, They never came home — the 

framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, October 2018, 

p 70. 

1117  Australian Government, National Review into Model Occupational Health and Safety Laws, Second Report to the 

Workplace Relations Ministerial Council, January 2009, p 164. 

https://www.sentencingcouncil.org.uk/wp-content/uploads/Manslaughter-definitive-guideline-Web.pdf
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Safe Work Australia should work with legal experts to draft the offence [industrial 

manslaughter] and include consideration of recommendations to increase penalty 

levels and develop sentencing guidelines.1118  

 The Committee is of the view that sentencing guidelines should be developed for all OSH 

offences, without waiting for Safe Work Australia to create the same. In the absence of any 

national guidelines being produced by Safe Work Australia, the Committee is of the view that 

Western Australia should develop specific OSH sentencing guidelines. Further, should 

industrial manslaughter offences be adopted in Western Australia, sentencing guidelines 

should be developed alongside the development of any statutory provisions.  

 The Committee notes that the National Review Panel envisaged a graduated approach to 

enforcement in line with the pyramid of sanctions approach (Chapter 4). Thus, the sanction 

measures in the Model WHS Act will operate: 

as a continuum that is designed for a progression for non-compliance.1119 

 On the issue of higher penalties, the National Review Panel stated: 

It must be recognised however that the application of the highest levels of fines 

would, for a variety of legal and practical reasons continue to be rare.1120 

 It appears that the National Review Panel saw prosecutions very much as ‘last resort 

sanctions’ which will be rarely used, and that the high fines provided by the Model WHS Act 

will be reserved for the worst offenders, given the broad range of sentencing options also 

envisaged, and the prior reluctance of the courts to impose severe sanctions on offenders. 

 The Committee acknowledges that the highest fines and highest terms of imprisonment 

should be reserved for the worst offenders. However, if penalties continue to average as low 

as 18 per cent of the maximum penalties available, as identified by Professor Johnstone is his 

research of fines imposed by Magistrates in Victoria between 1983 and 19991121, this would 

not reflect public expectations of the Model WHS Act, the higher fines brought into force in 

October 2018 and any industrial manslaughter provisions, and would not deliver the desired 

deterrent effect. 

 Specific OSH sentencing guidelines must ensure that courts are fully aware of public 

expectations in this regard. The Committee has recommended the creation of specific OSH 

sentencing guidelines at Recommendation 33. 

Jurisdictional issues 

 The scope of the Act does not cover all workplaces in Western Australia. Those not covered 

by the Act are regulated by other statutory bodies (State or Commonwealth) under different 

statutory regimes. This part of the report looks at the other regimes. 

 It also looks at bullying in the workplace and whether responsibility for dealing with bullying 

in the workplace should rest with WorkSafe or another regulator. In its initial submission, 

                                                      
1118  Marie Boland, Safe Work Australia, Review of the model Work Health and Safety laws: Final Report, December 2018, 

p 124. 

1119  Australian Government, National Review into Model Occupational Health and Safety Laws, First Report to the 

Workplace Relations Ministerial Council, October 2008, p 93. 

1120  ibid., p 113. 

1121  R Johnstone, Occupational Health and Safety Prosecutions in Victoria: An Historical Study, Australian Journal of 

Labour Law, 13, 2000, pp 113-142. 
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WorkSafe described the different jurisdictions of various regulatory bodies, and the interface 

that WorkSafe has with them.1122 

Comcare 

 Comcare was established under section 68 of the Safety, Rehabilitation and Compensation 

Act 1988 (Cth), and administers the federal Work Health and Safety Act 2011 (Cth) and its 

accompanying Work Health and Safety Regulations 2011 (Cth), which are based on the Model 

WHS legislation. Under this Act, Comcare is referred to as ‘the regulator’, and its functions, as 

set out at section 152, include ‘to monitor and enforce compliance with this Act’.  

 This federal legislation covers Commonwealth agencies and public authorities (such as the 

ABC, the Australian Tax Office and Medicare) as well as non-Commonwealth licensees, such 

as the Commonwealth Bank, Telstra and Linfox (section 12).  

 The net result, as described by WorkSafe, is that: 

Employers and their employees who are engaged as contractors and sub-

contractors by Commonwealth agencies, Commonwealth public authorities and 

non-Commonwealth licensees are covered by the WA OSH Act. This means that 

the Commonwealth WHS Act and the WA OSH Act may both apply to individuals 

defined by the WHS Act at the same workplace. 

Depending on the circumstances and the extent of control by various parties at 

the workplace, WorkSafe inspectors may investigate at workplaces where both 

Commonwealth and state occupational safety and health legislation apply.1123 

 The jurisdictional issue is complex. WorkSafe supplied the Committee with a copy of a 

procedural note issued to inspectors, setting out to whom the Commonwealth Act applies 

and examples of how jurisdictional issues arise and how they are to be dealt with.1124 

 However, WorkSafe went on to say: 

If there is any uncertainty about the extent of the jurisdiction, WorkSafe and 

Comcare officers liaise to clarify jurisdictional boundaries or resolve the 

jurisdictional issues. Where jurisdictional issues are not resolved, legal advice is 

sought by both jurisdictions in order to resolve the issue.1125 

 The Coroner’s Court ‘Record of Investigation into Death’ regarding the tragic death of Sean 

Morgan-Smith in June 2015 illustrated the problems that may arise out of these cross-

jurisdictional matters (see Chapter 13). It was noted that: 

Comcare and WorkSafe WA are conscious of the need to work co-operatively, and 

communicate effectively, on cross-jurisdictional matters.1126 

 As mentioned in Chapter 13, the Committee notes that, according to the minutes of the 

COSH meeting held on 4 March 2020, an MOU has recently been agreed between WorkSafe 

                                                      
1122  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

pp 70-3. 

1123  ibid., p 70. 

1124  ibid., Attachment 8.1. 

1125  ibid., p 70. 

1126  Coroner’s Court of Western Australia, Record of Investigation into Death, Ref No: 22/19, Sarah Helen Linton, 

Coroner, 23 September 2019, paragraph 98. 
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and Comcare to ensure that a formal process is followed in cases where there is overlapping 

jurisdiction.1127 

FINDING 101 

WorkSafe and Comcare have entered into a Memorandum of Understanding detailing a formal 

process to be followed where there is overlapping jurisdiction. 

Resources safety 

 Other Australian jurisdictions have amalgamated their work, health and safety laws across 

mining, electricity and construction. In Western Australia, however, mining workplace safety 

is administered by a separate part of the Safety Regulation Group of DMIRS under a separate 

Act, being the Mines Safety and Inspection Act 1994.  

 WorkSafe’s jurisdiction does not apply to or in relation to a workplace: 

 that is, or at which work is carried out on, a mine to which the Mining Act 1978, or the 

Mines Safety and Inspection Act 1994, applies; or 

 at which a petroleum operation or geothermal energy operation, as defined in section 

5(1) of the Petroleum and Geothermal Energy Resources Act 1967, is carried on; or 

 at which a pipeline operation, as defined in section 4(1) of the Petroleum Pipelines Act 

1969, is carried on; or 

 at which an offshore petroleum operation, as defined in section 4 of the Petroleum 

(Submerged Lands) Act 1982, is carried on.1128 

 Whilst most of its member companies are more often subject to the regulatory oversight of a 

different division of the Safety Regulation Division, the CME did inform the Committee of a 

number of situations where those companies will interact with WorkSafe: 

 offices not on a mining operation 

 where major construction occurs on a mining operation 

 where the operation is a major hazard facilities facility 

 when registering or re-registering certain items of plant (paragraphs 11.415 to 11.416) 

 in certain situations, when registering plant design or altering plant design (paragraphs 

11.413 to 11.414) 

 obtaining high risk work licenses (paragraphs 11.358 to 11.368).1129 

 With both regulators now situated within DMIRS, this may facilitate early resolution of 

jurisdictional issues. However, there is still room for confusion, not only between the 

regulators but also within industry and the general public. For example – a residential site 

belonging to a mining operation but not on the mine site may or may not fall within the 

jurisdiction of WorkSafe depending on geography. As seen in Chapter 5, the issue arises as 

to the definition of work site for the purposes of investigation and for the purposes of 

WorkSafe’s jurisdiction. The Resources Safety Division of DMIRS is responsible for the 

administration of safety and health legislation at mine sites, but not necessarily at 

accompanying accommodation facilities.  

                                                      
1127  Commission for Occupational Safety and Health, Minutes — 4 March 2020, p 4. 

1128  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 72. 

1129  Submission 16 from the Chamber of Minerals and Energy Western Australia, 28 July 2017, p 2. 
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 Much has been written about the mental health of the fly-in fly-out (FIFO) workers, including 

a report by the Education and Health Standing Committee of the Legislative Assembly of the 

Parliament of Western Australia (paragraph 5.104 of this report).1130 As the Chairman’s 

Foreword to that report recognised: 

The current legislation lacks a clearly defined responsibility for workers’ health and 

safety once they are off‐shift and residing in the accommodation facility. This is 

despite the fact the worker has no choice but to stay in the facility provided, no 

control over the quality or safety of the facility, and often, must seek permission to 

leave the facility, even on the worker’s day off. 

The division of responsibility between DMP [now Resources Safety, DMIRS] and 

WorkSafe that currently exists makes for confusion, and the potential for sites, 

workers and safety issues to ‘drop between the cracks’.1131 

 The report went on to conclude that this should be changed, to ensure that occupational 

safety and health provisions apply to FIFO workers off‐shift in a residential facility. Changes 

to the law should ensure that a FIFO worker occupying or residing in FIFO accommodation is 

not exposed to risks to health and safety, including risks to mental health.1132 The Committee 

concurs entirely in that view. 

 However, inspectors of WorkSafe who were asked felt that, in practical terms, such 

jurisdictional issues were generally easily resolved between inspectors of both sides, and this 

did not cause problems. The CME supported WorkSafe continuing as a stand-alone agency 

and was certainly not critical of WorkSafe in respect of its dealings. In terms of the 

performance of WorkSafe at a time of reduced funding and resources, it said: 

A review of WorkSafe WA’s funding over recent years shows the total funding 

received from the State Government was reduced by almost 27 per cent between 

the 2014-15 and 2015-16 financial years. This is despite the net cost of WorkSafe 

WA’s services falling by only six per cent. Furthermore, resourcing of inspections 

and investigations has experienced major cutbacks with the average cost falling 

from $909.71 per inspection or investigation in 2013-14 to $539.20 in 2015-16. 

This represents a 40 per cent reduction. 

CME considers regulatory cost savings and service delivery efficiencies are 

necessary in the current economic environment and acknowledges the efforts of 

WorkSafe WA to maintain a relatively consistent level of service delivery through 

inspections over this time. Going forward it will be important to monitor the 

impact of these cost reductions to ensure they do not impact negatively on 

WorkSafe WA’s ability to lead regulatory reform while providing the necessary 

education programs to support industry adapt to those changes.1133 

 As also detailed in Chapter 5 of this report, the lack of clarity on whether residential 

accommodation for FIFO workers is a workplace has implications for the collection of 

workplace suicide statistics. 

 The Committee’s recommendation regarding suicides at work-related premises may be 

found at Recommendations 44 and 45. 

                                                      
1130  Parliament of Western Australia, Legislative Assembly, Education and Health Standing Committee Report No. 5, 

The impact of FIFO work practices on mental health, 18 June 2015. 

1131  ibid., Chairman’s Foreword. 

1132  ibid., p iii. 

1133  Submission 16 from the Chamber of Minerals and Energy Western Australia, 28 July 2017, p 5. 
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FINDING 102 

Jurisdictional issues between WorkSafe and the Resources Safety Division of the Department of 

Mines, Industry Regulation and Safety are determined on a case by case basis depending on the 

circumstances. 

 The Committee notes that the primary OSH duty under the Work Health and Safety Bill 2019 

includes, at clause 19(4): 

If— 

(a) a worker occupies accommodation that is owned by or under the 

management or control of the person conducting the business or undertaking; 

and 

(b) the occupancy is necessary for the purposes of the worker’s engagement 

because other accommodation is not reasonably available, 

the person conducting the business or undertaking must, so far as is reasonably 

practicable, maintain the premises so that the worker occupying the premises is 

not exposed to risks to health and safety. 

 The Committee also notes that, under the provisions of that Bill, the regulator (the WorkSafe 

Western Australia Commissioner) would have responsibility for monitoring and enforcing 

compliance with the entire Act (clause 152(b)), including those provisions currently within the 

mines safety and petroleum and geothermal energy legislation. 

Australian Maritime Safety Authority  

 The Maritime Union of Australia described for the Committee the jurisdictional issues that 

can face the maritime industry: 

The logistics of the maritime industry are such that multiple jurisdictions often 

apply. It is somewhat unique that in addition to WorkSafe, AMSA, DMIRS and 

NOPSEMA may also have jurisdiction depending on the nature of the operation 

and where it is conducted. This leads to significant inconsistencies throughout 

some operations. For example, when a vessel is at berth, the crane operation 

onboard the vessel is required to comply with AMSA regulations. However, the 

operation on the wharf is required to be WorkSafe compliant. The standards 

required under AMSA regulations can often be substantially inferior to those 

required by WorkSafe and as the operations frequently involve both jurisdictions, 

inconsistency is rife.1134 

 The MUA recommended clear memoranda of understanding between the various regulators 

to illustrate a transparent demarcation of responsibilities.1135 That would be a sensible way 

forward, providing that the regulators themselves are clear on what their own responsibilities 

are. In its initial submission to the inquiry, WorkSafe stated: 

WorkSafe and the Australian Maritime Safety Authority (AMSA) have different 

views about jurisdictional responsibility for the loading and unloading of vessels to 

which the Navigation Act 2012 (Cth) (the Navigation Act) applies. 

WorkSafe has received legal advice that the OSH Act will not apply in these 

circumstances. AMSA has also obtained legal advice that takes an alternative view. 

WorkSafe’s advice notes the introduction of new provisions in the Navigation Act 

                                                      
1134  Submission 28 from the Maritime Union of Australia, 2 August 2017, p 9. 

1135  ibid. 
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relating to the safety of loading and unloading operations and the consequential 

exclusion of the concurrent operation of the OSH Act concerning these issues. 

The matter has not been resolved and as a result of the conflicting advice, the 

jurisdictional responsibility at waterfront workplaces in WA is uncertain. 

On an operational level, officers of AMSA and WorkSafe inspectors meet 

approximately quarterly to discuss any issues and to provide updates. On an 

operational level, regular contact by phone and e-mail is maintained between both 

parties. When an incident occurs, both parties liaise and discuss whose jurisdiction 

the incident comes under. Where WorkSafe is of the opinion that the incident 

comes under AMSA jurisdiction, assistance is offered to AMSA officers to provide 

support and experience, if required.1136 

 That evidence was given in 2017. The Committee asked Commissioner Kavanagh in 

September 2019 about this regulatory impasse, and whether it was ongoing. He said: 

On 19 February 2018, the then WorkSafe Western Australia Commissioner, 

Ian Munns, and AMSA signed a memorandum of understanding (MOU) in relation 

to domestic commercial vessels … Currently, this document is under review. An 

amended version is not yet available. 

The MOU under review only applies to domestic commercial vessels. The 

jurisdictional difference of opinion in relation to which agency has jurisdiction over 

loading and unloading of vessels to which the Navigation Act 2012 (Cth) (the 

Navigation Act) applies is not covered by this MOU as it only relates to domestic 

commercial vessels. 

WorkSafe’s opinion is based on legal advice provided by the State Solicitor’s Office 

about jurisdictional responsibility of the loading and unloading of vessels to which 

the Navigation Act applies. 

On an operational level, AMSA and WorkSafe inspectors work together as matters 

can be complex. When an incident occurs, both parties liaise and discuss whose 

jurisdiction the incident comes under. Where WorkSafe is of the opinion that the 

incident comes under AMSA jurisdiction, assistance is offered to AMSA officers to 

provide support and experience if required.1137 

 This is another example of where the work of the Committee has resulted in WorkSafe acting 

to address longstanding issues. The Committee welcomes the action taken by WorkSafe and 

AMSA to develop an MOU to clarify jurisdictional issues between the two organisation, and 

urges WorkSafe and AMSA to finalise the Memorandum as a matter of urgency. 

 As the Memorandum applies only to domestic vessels, with the jurisdictional issues relating 

to non-domestic vessels unresolved, the Committee expresses its concern about the need for 

this matter to be resolved and by legislative changes if necessary. The Committee urges the 

Minister for Industrial Relations to work with industry and the Federal government to resolve 

all occupational health and safety jurisdictional issues impacting workers in the maritime 

sector to ensure all maritime workers are protected by occupational health and safety laws. 

 

                                                      
1136  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 71. 

1137  Darren Kavanagh, Commissioner, WorkSafe WA, answer to question on notice 45 asked at hearing held 

16 September 2019, dated 14 October 2019, p 31. 
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FINDING 103 

WorkSafe and the Australian Maritime Safety Authority are currently developing a Memorandum 

of Understanding regarding their respective jurisdictional responsibilities. 

 

RECOMMENDATION 89 

The Committee recommends that the review of the Memorandum of Understanding between 

WorkSafe and the Australian Maritime Safety Authority regarding its respective jurisdictional 

responsibilities be settled as a matter of urgency.  

 

FINDING 104 

Jurisdictional issues exist as to the loading and unloading of non-domestic vessels to which the 

Navigation Act 2012 (Cth) applies, potentially leaving some workers without occupational health 

and safety protection. 

 

RECOMMENDATION 90 

The Committee recommends that the Minister for Industrial Relations works with the relevant 

Minister in the Federal Government to resolve the jurisdictional issues in relation to workers 

loading and unloading non-domestic vessels to which the Navigation Act 2012 (Cth) applies to 

ensure all maritime workers are protected by occupational health and safety laws in the 

performance of their work. 

 The Committee notes that, according to the minutes of the COSH meeting held on 4 March 

2020, an MOU has recently been agreed between WorkSafe and AMSA to ensure that a 

formal process is followed in cases where there is overlapping jurisdiction.1138 The Committee 

has not seen this document, however, and it is not known if it applies to those Navigation 

Act 2012 (Cth) vessels. 

NOPSEMA 

 State occupational health and safety laws do not apply to facilities located in the offshore 

area of that State under section 89 of the Offshore Petroleum Greenhouse Gas Storage Act 

2006 (Cth). Instead, the National Offshore Petroleum Safety and Environmental Management 

Authority (NOPSEMA) has duties under that Act involving the monitoring of safety and 

health issues and investigating accidents within its jurisdiction, that is offshore petroleum 

exploration and recovery and greenhouse gas storage operations. It carries out these duties 

via inspection, investigation and enforcement activities, which may include: 

issuing an improvement or prohibition notice; giving a direction; requesting a 

revision or withdrawing acceptance of a safety case, well operations management 

plan or environment plan; and prosecution.1139 

 The offshore operations of NOPSEMA mean that ‘the delineation between WorkSafe’s 

jurisdiction and NOPSEMAs is generally clear and without significant interface.’1140 In terms 

of this inquiry, NOPSEMA wrote to the Committee: 

                                                      
1138  Commission for Occupational Safety and Health, Minutes — 4 March 2020, p 4. 

1139  National Offshore Petroleum Safety and Environmental Management Authority, See:  

https://www.nopsema.gov.au/about/our-regulatory-activities/. Viewed 21 March 2019. 

1140  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 71. 

https://www.nopsema.gov.au/about/our-regulatory-activities/


426 Chapter 14    Legislative and jurisdictional issues 

The terms of reference for this particular inquiry suggest that a formal submission 

from NOPSEMA is not warranted on this occasion because our jurisdiction and 

regulatory oversight is limited to offshore petroleum activities where WorkSafe WA 

has no remit.1141 

Australian Transport Safety Bureau 

 The Australian Transport Safety Bureau (ATSB) operates under Commonwealth powers to 

improve safety and public confidence in the civil aviation, marine and rail transport sectors. 

It does this through investigation of accidents and other safety issues, reporting publicly on 

those investigations (though apportioning blame is specifically not one of its functions) and 

fostering safety awareness.1142  

 As the Committee was informed: 

Generally, WorkSafe WA is not involved in incidents that are investigated by the 

ATSB.1143  

EnergySafety 

 WorkSafe described in its initial submission the complex relationship that is shared by itself 

and EnergySafety, which is responsible for licensing and compliance activity in the areas of 

gas and electricity in Western Australia.1144 It too is a division within DMIRS, operating under 

a different suite of legislation. 

 Where an incident occurs with a gas or electrical element, inspectors from both WorkSafe 

and EnergySafety may attend. The latter are electricians and specialist engineers. 

 Issues arise where there may be legal action as a result of an incident. It would appear that 

both bodies have been advised that they may only conduct investigations for the purposes 

of their own governing legislation, or risk jeopardising any such enforcement action as there 

may be doubt as to the admissibility of each other’s evidence in court. This is likely to result 

in duplication of effort and perhaps is not the best use of limited Government resources. 

 Where there are no charges to be brought under the energy safety legislation, then 

EnergySafety inspectors will assist WorkSafe inspectors with their investigations under the 

allowance made by section 43(2) of the Act. This reads: 

In exercising any of his or her powers under this Act an inspector may be 

accompanied by any other person whose assistance the inspector considers 

necessary, and that person may do such things as are necessary to assist the 

inspector in the performance of his or her functions, and any thing so done shall 

be deemed to have been done by the inspector.  

 However, as WorkSafe explained to the Committee: 

If there are possible charges under EnergySafety and WorkSafe legislation and 

both agencies work together when gathering evidence, it may then be unclear 

who used which powers under which Act. This may adversely affect the 

admissibility of evidence to a court. 

                                                      
1141  Submission 3 from the National Offshore Petroleum Safety and Environmental Management Authority, 

13 July 2017. 

1142  Transport Safety Investigation Act 2003 (Cth) ss 12-12AA. 

1143  Submission 13 from the Department of Mines, Industry Regulation and Safety, WorkSafe Division, 25 July 2017, 

p 71. 

1144  ibid., p 73. 
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The OSH Act binds the Crown in the right of the State and also, so far as the 

legislative power of the State extends in all its other capabilities. The OSH Act 

allows WorkSafe to compel evidence from EnergySafety. The converse does not 

apply because the EnergySafety legislation does not bind the Crown. EnergySafety 

is not able to compel evidence from WorkSafe.1145 

 WorkSafe went on: 

Issues surrounding investigations that fall under both EnergySafety and WorkSafe 

legislation are complex. The way electrical incidents are currently investigated by 

WorkSafe and EnergySafety is currently determined on a case by case basis.1146 

FINDING 105 

Jurisdictional issues between WorkSafe and EnergySafety are determined on a case by case basis 

depending on the circumstances. 

 

FINDING 106 

The Occupational Safety and Health Act 1984 provides that WorkSafe may compel evidence from 

EnergySafety, but the converse does not apply because the EnergySafety legislation does not bind 

the Crown. EnergySafety is not able to compel evidence from WorkSafe. 

 

FINDING 107 

The Occupational Safety and Health Act 1984, at section 43(2), provides that an EnergySafety 

officer may accompany a WorkSafe inspector and assist the inspector with his or her investigation, 

and anything done by the EnergySafety officer shall be deemed to have been done by the 

inspector.  

Merger of regulators? 

 The media statement released by the Minister for Industrial Relations on 12 July 2017 said of 

plans for new OSH legislation to be introduced into Parliament in the second half of 2019: 

Consistent with the Government’s commitment to reduce red tape, the Bill will 

replace three Acts: Occupational Safety and Health Act 1984, Mines Safety and 

Inspection Act 1994; and Petroleum and Geothermal Energy Safety Levies Act 

2011.1147 

 The media release did not overtly signal the creation of one overall regulator for these 

industries, despite the fact that the inspectors of WorkSafe and for the resources sector now 

reside under the same roof following the Machinery of Government changes mentioned 

earlier. The Minister continued: 

The Bill will be supported by a number of industry specific regulations to suit the 

State’s unique conditions, enabling the resources sector to continue to use a risk-

based approach.1148 

                                                      
1145  ibid. 

1146  ibid. 

1147  Hon Bill Johnston MLA, Minister for Industrial Relations, New Work Health and Safety Bill, media statement, 

Government of Western Australia, Perth, 12 July 2017. 

1148  ibid. 
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 In evidence to the Committee on 11 October 2017, the Chair of COSH, Ms Mayman, gave an 

indication that a single regulator under the umbrella of DMIRS was under consideration.1149 

 A more definite indication of the Government’s thinking in 2018 may be found in the report 

of the MAP. At page 9, it states: 

The Minister has determined the role of the Regulator [the term used in the Model 

WHS legislation] will be the WorkSafe Commissioner who will have responsibility 

for health and safety in Western Australia. 

Additionally, the WorkSafe Commissioner will hold the power to appoint other 

industry-specific experts, as the need arises (for example, Construction Sector 

Engineer). This power to delegate will give effect to the Minister’s intention of 

creating a single safety regulator in Western Australia, with industry-specific 

directorates.1150 

 A merger of the mining and the general safety and health regulators was mooted in 2002. 

Whilst a consistency of approach was stressed as desirable, the report of the 2002 Laing 

Review said: 

There remain substantial reasons to continue the separation of mining from the 

remainder of industry. Many mining activities differ from industry generally. … 

There is for example, simply no other activity like underground mining and it is 

necessary to ensure mining continues to have specialised administration in order 

to cater for the differences.1151 

 The CME supported the approach of maintaining separate divisions and inspectorates, and 

recommended that: 

WorkSafe WA continue to operate as a separate inspectorate to Resources Safety 

within the Department of Mines, Industry Regulation and Safety (DMIRS) with each 

inspectorate possessing the appropriate skills and experience to regulate their 

respective industries.1152 

FINDING 108 

The establishment of a single occupational health and safety regulator would provide for the 

resolution of legal impediments currently restricting or prohibiting inspectors of different agencies 

from assisting each other with investigations, whether or not litigation is in contemplation, and 

from the sharing of information.    

 

RECOMMENDATION 91 

The Committee recommends the establishment of a single occupational health and safety 

regulator in Western Australia with separate divisions for different industries. 

                                                      
1149  Stephanie Mayman, Chair, Commission for Occupational Safety and Health, transcript of evidence, 11 October 

2017, p 4. 

1150  Department of Mines, Industry Regulation and Safety, Modernising work health and safety laws in Western 

Australia: Proposals for amendments to the model Health and Safety Bill for adoption in Western Australia, 

30 June 2018, p 9. 

1151  Minister for Consumer and Employment Protection, Western Australia, Review of the Occupational Safety and 

Health Act 1984, report prepared by R Laing, 14 November 2002, p 61. 

1152  Submission 16 from the Chamber of Minerals and Energy Western Australia, 28 July 2017, p 2. 
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 The Committee notes that the Work Health and Safety Bill 2019, as referred to the 

Legislation Committee, envisages one regulator for the administration of health and safety 

laws in Western Australia (clause 152).  

Bullying in the workplace 

Introduction 

 The Committee decided to look into this issue in some detail because of recent media 

coverage involving workplace bullying and the profound negative effect this can have on 

workers. Bullying has become a significant problem in society generally and the Committee 

recognises this. 

 During the course of the inquiry, the Committee heard evidence about workplace bullying in 

relation to several workplaces. It is the case that, due to the possible effect on the safety and 

health of workers and others at the workplace, bullying is unlawful under the Act, and it is 

thus an issue for WorkSafe as the regulator. 

 As related at paragraph 3.76, the Committee did hear of one allegation of bullying from a 

member of WorkSafe staff. WorkSafe management held an independent investigation into 

this, which found the allegation to be unfounded. However, the Committee is not satisfied 

that the issue has been satisfactorily resolved, and is of the view that WorkSafe needs to 

review its procedures for handling such internal complaints, including appointing an 

independent mediator. 

 In respect of bullying complaints generally, the Committee heard evidence in private session 

of a number of workplace bullying complaints, and the complainants were of the view that 

WorkSafe’s handling of their allegations was poor. One other witness, a school teacher and 

HSR, told the Committee how he had issued a PIN on his school principal relating to violent 

pupil behaviour, yet this was overturned by WorkSafe on the grounds that teachers ‘should 

expect violence in the workplace as part of their job.’1153 He maintained that he received no 

support from WorkSafe with his issues, and WorkSafe did nothing to help provide a safe 

workplace for teachers.1154  

 However, the Committee found that WorkSafe is limited in what it can do under the 

provisions contained in the Act, and that these provisions do not work particularly well for 

victims of bullying. It is possible that the dissatisfaction of victims with WorkSafe’s handling 

of their complaints could be explained as the victims not understanding the limited ability of 

WorkSafe to act, and that the legislation doesn’t really provide for resolution of a specific 

complaint. 

 This was an issue taken up at some length by the WA Prison Officers’ Union (WAPOU) in a 

submission on behalf of its members to the Ministerial Review of the State Industrial 

Relations System in May 2018.1155 The union explained that: 

Currently there exists no anti-bullying legislation in Western Australia for state 

system employees. Anti-bullying legislation does exist for Federal system 

employees, however this legislation does not apply to state system 

employment.1156 

                                                      
1153  William Kilner, Occupational Safety Representative, transcript of evidence, 11 October 2017, p 2. 

1154  ibid., p 3. 

1155  The submission may be found at 

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/wa_prison_officers_union_submission.pdf. Viewed 

25 April 2019. 

1156  ibid. p 5. 
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 The same limitation applies to private sector workers as it does to state system workers. 

 As the union explained, bullying may come under the scope of the Act, but is only dealt with 

if it can be categorised as a safety issue. Even then, whilst an employer might be prosecuted 

for breaching the requirement to maintain a safe workplace, the worker may not be able to 

pursue the matter because, ordinarily, WorkSafe assumes carriage of matters pertaining to 

the safety of workplaces. It continued: 

Referring a bullying complaint to WorkSafe under the auspices of a workplace 

hazard is far from an effective means of dealing with the bullying complaint and a 

burden on our state’s resources. WorkSafe understandably is (or at least should 

be) more concerned with preventing work place deaths over dealing with bullying 

in the workplace.1157 

 WAPOU’s recommendation to that review was that a new anti-bullying provision be inserted 

into the Industrial Relations Act 1979, at section 29(1)(b), to give jurisdiction to deal with such 

matters to the Western Australian Industrial Relations Commission (WAIRC) by way of an 

ability to issue an anti-bullying order.  

 The Final Report of that Ministerial Review into the State Industrial Relations System was 

published in June 2018.1158 The authors stated: 

As part of its recommendations, the Review … considers that there ought to be an 

inclusion in the IR Act [Industrial Relations Act 1979], for both public and private 

sector employees, of an entitlement to seek a stop-bullying order from the WAIRC.  

The recommendation is that generally this entitlement ought to be modelled on 

the relevant provisions in the FW Act [Fair Work Act 2009 (Cth)]. 

 Recommendation 34 was thus that: 

The Amended IR Act is to include an entitlement for all public and private sector 

employees to bring an application to the WAIRC to seek orders to stop bullying at 

work, based on the model contained in the FW Act Part 6-4B “Workers bullied at 

work”, subject to: 

(a) Section 29(1)(b) of the IR Act is to be amended so that an application for an 

anti-bullying order may be referred by an employee to the WAIRC as an 

industrial matter. 

(b) Subject to (c) the WAIRC shall first endeavour to resolve the industrial 

matter by conciliation within fourteen (14) days of the application being made. 

(c) The Amended IR Act contain a definition of bullying that: 

(i) Provides a non-exhaustive list of examples of what constitutes bullying. 

(ii)Sets out that bullying is not constituted by a single incident. 

(iii)Sets out that whether bullying has occurred is to be determined by an 

objective test. 

(iv) Sets out that actual harm to health and safety is not necessary to 

establish that bullying has occurred. 

(v) Sets out that reasonable management actions by or on behalf of an 

employer or by another employee, does not constitute bullying, including 

                                                      
1157  ibid. p 6. 

1158  Government of Western Australia, Ministerial Review of the State Industrial Relations System: Final Report, report 

prepared by Mark Ritter SC and Stephen Price MLA, June 2018. 
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the reasonable management of disciplinary matters or substandard 

performance. 

(d) In determining the industrial matter, the WAIRC may make any order it 

thinks fit to resolve the industrial matter, save and except any monetary order, 

order of compensation or pecuniary penalty. 

(e) Any order made may be enforced in like manner as any other order made 

by the WAIRC. 

(f) The determination of the industrial matter by an order may be subject to an 

appeal to the Full Bench of the WAIRC under s 49 of the IR Act.1159 

 The matter of bullying at work is included in this section of the report, on jurisdictional 

issues, as there may be alternatives to the current regulatory regime. It may be desirable to 

hand jurisdiction to the WAIRC, as suggested. There is another possible solution, however.  

 During the inquiry, the Committee became aware that the Equal Opportunity Commission 

(EOC) has recommended that bullying be included as a ground in the Equal Opportunity Act 

1984 (EO Act) in their review of that Act in 2007.1160 The recommendation was not 

implemented by the State Government. The Committee was interested in this proposal and 

invited the Acting Commissioner for Equal Opportunity to give evidence to the Committee 

on 9 May 2018.  

 This section of the report will examine: 

 what constitutes workplace bullying 

 how WorkSafe deals with workplace bullying complaints 

 whether workplace bullying should be a ground in the EO Act so that the Equal 

Opportunity Commission can also deal with bullying complaints. 

What is workplace bullying? 

 Bullying generally has a wide definition:  

One of the main problems when dealing with workplace bullying is the 

inconsistent use of the term ‘bullying’ and other terms that describe aspects of 

poor behaviour at work.1161 

 The Acting Commissioner for Equal Opportunity told the Committee that the EOC does not 

have a standard definition of workplace bullying and that this would need to be developed 

under the EO Act if the ground of workplace bullying were to be added to it.1162 

 COSH has published a code of practice, which is available on WorkSafe’s website, entitled 

Violence, aggression and bullying at work. This is a rework of codes published by COSH in 

1999 and 2003, and has statutory authority under section 57 of the Act. The intent of the 

Code is to provide practical guidance for workplaces where people may be exposed to 

various forms of workplace violence and aggression including physical assault, verbal abuse, 

threats, intimidation, harassment and bullying. That Code defines workplace bullying as: 

                                                      
1159  ibid., pp 15-16. 

1160  Equal Opportunity Commission, Review of the Equal Opportunity Act 1984 Report May 2007, report prepared by 

Commissioner for Equal Opportunity, Western Australia, 14 May 2007, p 3. 

1161  A Caponecchia and A Wyatt, ‘Distinguishing between workplace bullying, harassment and violence: a risk 

management approach’, Journal of Occupational Health and Safety, 2009, vol. 25, 6, p 439. 

1162  John Byrne, A/Commissioner for Equal Opportunity, Equal Opportunity Commission, transcript of evidence, 9 May 

2018, p 6. 
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Repeated, unreasonable or inappropriate behaviour directed towards a worker, or 

group of workers, that creates a risk to health and safety.1163 

 Bullying behaviour may be overt or covert, and the COSH code of practice gives examples: 

Examples of overt bullying include: 

 abusive, insulting or offensive language 

 behaviour or language that frightens, humiliates, belittles or degrades, including criticism 

that is delivered with yelling and screaming 

 inappropriate comments about a person’s appearance, lifestyle, or their family 

 teasing or regularly making someone the brunt of pranks or practical jokes 

 interfering with a person’s personal effects or work equipment 

 harmful or offensive initiation practices 

 isolation of workers from others 

 physical assault or threats. 

Covert behaviour that may constitute bullying includes: 

 overloading a person with work or not providing enough work 

 setting timelines that are difficult to achieve or constantly changing deadlines 

 constantly setting tasks that are below or beyond a person’s skill level 

 ignoring or isolating a person 

 deliberately denying access to information, consultation or resources 

 unfair treatment in relation to accessing workplace entitlements such as leave or 

training.1164 

 On its website, WorkSafe states: 

Bullying in the workplace may be described as repeated inappropriate behaviour 

that can occur at work and/or in the course of employment. It may be direct or 

indirect, verbal or physical, or some form of negative interaction between one or 

more persons against another or others. Bullying behaviour can be regarded as 

undermining an individual's right to dignity at work.1165 

 It is to be noted however that the Code of Practice also points out what is not bullying: 

It is important to differentiate between a person’s legitimate authority at work and 

bullying. All employers have a legal right to direct and control how work is done, 

and managers have a responsibility to monitor workflow and give feedback on 

performance. 

If a worker has performance problems, these should be identified and dealt with in 

a constructive and objective way that does not involve personal insults or 

derogatory remarks. In situations where a worker is dissatisfied with management 

                                                      
1163  Department of Commerce, Code of practice: Violence, aggression and bullying at work, report prepared by 

Commission of Occupational Safety and Health, 2010, p 18. 

1164  ibid., p 19. 

1165  WorkSafe WA, Department of Mines, Industry Regulation and Safety, 28 June 2017. See:  

https://www.commerce.wa.gov.au/WorkSafe/frequently-asked-questions-bullying. Viewed 14 June 2018. 

https://www.commerce.wa.gov.au/worksafe/frequently-asked-questions-bullying
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practices, the problems should also be raised in a manner that remains 

professional and objective.1166 

The effects of bullying 

 The People at Work Project published a report in May 2016, which looked at the effects of 

psychosocial hazards in the workplace. The report was a research collaboration between 

Queensland University of Technology and the Australian National University, with Workplace 

Health and Safety Queensland, WorkCover NSW, WorkSafe Victoria, Comcare, Safe Work 

Australia and Beyond Blue. The People at Work Project Report noted that: 

The impact of the Experience of Workplace Bullying on worker stress reactions was 

found to be statistically significant. The more bullying experienced at work, the 

greater the likelihood of Psychological Strain, Job Burnout, and Musculoskeletal 

Symptoms.1167 

 The project was based on the survey responses of 11 890 workers recruited across 

79 organisations that participated in the People at Work Project from May 2013 to 

December 2015. Response rates across organisations ranged from 13 per cent to 100 per 

cent, with an average response rate of 56 per cent.1168 

 The report noted that: 

There are substantial social and economic implications that flow from 

psychological distress in the workplace. In Australia, according to the 2013/14 

Australian Workers’ Compensation Statistics (Safe Work Australia, 2016), there 

were 106,565 serious claims (i.e., resulting in an absence from work of one working 

week or more) across all injury/disorder and disease categories, and 5.8% were 

due to ‘mental disorders’ (covering conditions such as anxiety, depression, and 

breakdowns). In comparison to other workplace injuries/disorders and diseases in 

2012/13, claims for mental disorders were the most expensive to manage in terms 

of median time lost and median compensation paid (Safe Work Australia, 2016).1169 

WorkSafe’s role in bullying complaints 

 WorkSafe deals with bullying as an occupational safety and health hazard under the Act. It 

treats bullying as it would any other workplace hazard1170, stating that: 

Any behaviour that has the potential to harm or offend someone should be 

identified as a hazard and assessed for its risk to safety and health. Unless 

addressed, bullying can develop into a repeated pattern that becomes part of the 

culture at the workplace.1171 

                                                      
1166  Department of Commerce, Code of practice: Violence, aggression and bullying at work, report prepared by 

Commission of Occupational Safety and Health, 2010, p 19. 

1167  People at Work Project, An Assessment of Psychosocial Hazards in the Workplace, Final Report 2016, report 

prepared by Professor Nerina Jimmieson and Dr Michelle Tucker, Queensland University of Technology and 

Professor Prashant Bordia, Australian National University, Australian Government Australian Research Council, 

May 2016, p 9. 

1168  ibid., p 11. 

1169  ibid., p 18. 

1170  Department of Mines, Industry Regulation and Safety, 28 June 2017, WorkSafe Frequently Asked Questions – 

Bullying. See: https://www.commerce.wa.gov.au/WorkSafe/frequently-asked-questions-bullying. Viewed 

10 September 2018. 

1171  Department of Commerce, Code of Practice: Violence, aggression and bullying at work, report prepared by 

Commission for Occupational Safety and Health, 2010, p 18. 
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 WorkSafe recognises that bullying in a workplace can cause adverse health effects from a 

psychological hazard which can be physical, cognitive, emotional and/or behavioural.1172 It 

has a dedicated team that examines psychosocial hazards: 

It is a team that actually covers two main types of hazards, because it is a human 

factors and ergonomics team. It covers both ergonomics of a physical kind, like 

musculoskeletal disorders, as well as psychosocial disorders. There are seven 

inspector–scientific officers in the team.1173 

 WorkSafe provided evidence that: 

In 2014, two inspectors with backgrounds in organisational psychology and human 

factors were appointed to specifically investigate unhealthy workplace behaviour 

(i.e. alleged bullying, conflict and aggression) and provide education and guidance 

to workplaces on the prevention and management of unhealthy workplace 

behaviour. From 1 July 2014, all enquiries related to workplace 

bullying/harassment/mental health were directed to this area.1174 

 Since that time, statistics have been kept of the number of investigations undertaken into 

workplace bullying/harassment/mental health, though WorkSafe does stress that it is difficult 

to differentiate between bullying/harassment investigations and mental health ones, as there 

is considerable overlap—most of the investigations listed relate to bullying/harassment, 

conflict and aggression: 

2014-15 103 

2015-16 121 

2016-17 149 

2017-18  72 

2018-19 53.1175 

 WorkSafe describes its role in relation to bullying in the workplace on it’s website: 

WorkSafe Inspectors work within the Occupational Health and Safety Act (1984). It 

is WorkSafe’s role to ensure that the employer and the employee meet their 

obligations under the Act. It is not the role of an Inspector to become involved in 

the specifics of the situation or to mediate between the person who feels upset 

and the person accused of the inappropriate behaviour.  

WorkSafe exercises discretion in deciding whether incidents, cases of ill health, or 

complaints should be investigated. Depending on the outcome of the 

investigation and the circumstances the Inspector can take one or more of the 

following actions: 

 No action; 

 Provide information; and/or 

                                                      
1172  Department of Mines, Industry Regulation and Safety, 28 June 2017. See:  
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 Issue improvement notice(s). 

 Importantly, it does go on to reveal its limitations in this regard: 

Action taken by WorkSafe are targeted at preventing and managing bullying in the 

workplace and may not directly impact on an individual’s specific situation i.e. it 

may not repair the working relationships to a friendly state. 

WorkSafe does not have the authority to enforce disciplinary actions on the 

person/s accused of bullying in the workplace, reinstate employees to their 

position if they were terminated or request an apology or some form of 

compensation on behalf of someone.1176 

 The Committee considers that WorkSafe is currently constrained by the Act. It is able to issue 

improvement notices to an employer to require an employer to take action against bullying, 

but it does not have any further processes to seek to resolve a bullying issue. By issuing 

improvement notices, WorkSafe is simply requiring employers to take steps to ensure that 

the worker is not being subjected to bullying behaviours. It is clear that WorkSafe will act to 

ensure that employers are complying with their obligations under the Act, but that this does 

not always resolve the problems that are at the heart of bullying complaints or satisfactorily 

resolve the problem from the complainant’s viewpoint. The role of inspectors is limited. 

The Commonwealth position 

 Fair Work Australia can deal with certain bullying complaints. Under section 789FD(1) of the 

Fair Work Act 2009 (Cth), there is a definition of being bullied at work: 

 A worker is bullied at work if: 

(a) while the worker is at work in a constitutionally-covered business: 

(i) an individual; or 

(ii) a group of individuals; 

repeatedly behaves unreasonably towards the worker, or a group of workers of 

which the worker is a member; and 

(b) that behaviour creates a risk to health and safety. 

 Section 789FD(2) emphasises: 

To avoid doubt, subsection (1) does not apply to reasonable management action 

carried out in a reasonable manner. 

 Where an eligible worker feels that he or she has been bullied, an application under section 

789FC may be made to the Fair Work Commission. If the Commission is satisfied that: 

 the worker has been bullied at work by an individual or a group of individuals; and 

 there is a risk that the worker will continue to be bullied at work by the individual or 

group 

then, under section 789FF, it may make any order it considers appropriate (other than an 

order requiring payment of a pecuniary amount) to prevent the worker from being bullied at 

work by the individual or the group. A person against whom such an order is made must not 

contravene a term of the order. 

                                                      
1176  Department of Mines, Industry Regulation and Safety, 28 June 2017. See: 
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 It is stressed by section 789FG that this is a ‘civil remedy provision’. Therefore, Chapter 4 of 

the Act is engaged. Section 539 sets out the plethora of provisions under which such civil 

remedies may be claimed—in the case of a breach of a bullying order, at section 539(2) item 

38, there is a maximum penalty of 60 penalty units. On 1 July 2020, a penalty unit under 

Commonwealth laws increased to $222, so that maximum penalty would be $13 320.1177  

 The benefit of these provisions in Western Australia is limited to workers from a 

constitutional corporation, a Commonwealth business, a Commonwealth authority, a body 

corporate incorporated in a Territory or the business or undertaking is conducted principally 

in a Territory or a Commonwealth place.1178  

The Equal Opportunity Commission as an alternative 

 Currently, the EOC can deal with bullying when it is connected to one of the grounds that are 

already contained in the EO Act, such as racism or sexual harassment. However, not all 

bullying allegations are connected to another form of harassment and, when that is the case, 

the EOC cannot deal with the complaint and must refer it elsewhere: 

Sometimes those complaints of bullying are part of a legitimate ground—racism, 

sexual harassment. In that case, basically the bullying becomes part of the 

complaint if the complaint is accepted. But if it does not really relate to a ground, 

we have to decline to accept the complaint. But we always try to refer people to 

another mechanism—another avenue. With workplace bullying, some 

organisations, some employers, Fair Work Australia, is a fair mechanism we can 

refer them to. But Fair Work Australia is not available for all employees.1179 

 In 2012, the EOC made a submission to the House of Representatives Standing Committee 

on Education and Employment Inquiry into Workplace Bullying. The EOC’s submission stated: 

In 2006, the Commissioner commenced a review of the Act, the first such review 

since its enactment in 1985. Included in the terms of reference was the question as 

to whether the Act should incorporate new grounds of discrimination, as well as a 

remedy for workplace bullying. The reason for including bullying in the terms of 

reference was because the Commissioner had for many years been receiving a 

substantial number of enquiries from people complaining about workplace 

bullying. As these complaints could not be investigated by the Commission, the 

enquirers were referred to other agencies, usually WorkSafe WA, which regulates 

occupational health and safety in the workplace.1180 

 The EOC went on to recognise WorkSafe’s statutory limitations in this regard: 

WorkSafe can investigate reported allegations of bullying and, if necessary, issue 

an improvement notice to an employer under the Occupational Safety and Health 

Act 1984 (OSH Act). The notice may require the employer to improve systems for 

preventing bullying in the workplace, or improve reporting and investigation 

procedures, however, WorkSafe inspectors cannot mediate disputes or inquire into 

the specifics of the allegations other than to ensure that the employer is 

complying with its statutory obligations. Although the OSH Act does provide for 

criminal penalties and other sanctions for breaches of occupational safety and 

health obligations, neither the Act nor its regulations actually refer to bullying, 
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despite WorkSafe's recognition of it as a workplace issue. It appears that bullying 

is not a concept that easily fits within the current Australian occupational safety 

and health regulatory regimes, which continue to be directed towards regulating 

physical hazards.1181 

 The Committee took evidence from the EOC about this issue. Diana MacTiernan, Manager 

Commission Services at the EOC, said: 

It is difficult, I suppose, because as I understand how WorkSafe need to deal with it 

is that they will try to investigate the matter but, ultimately, if there is no resolution 

and they are just determined to proceed with it, they would have to go through 

the Magistrates Court and have the criminal standard of beyond reasonable doubt. 

That is a more difficult threshold, clearly, for people to try to reach.1182 

 This standard of proof limits WorkSafe’s ability to resolve bullying disputes in workplaces.  

WorkSafe is able to work with the employer and the worker to ensure that the employer is 

meeting their obligations under the Act to ensure that the worker is not being exposed to 

workplace hazards (in this case, to being bullied at work). This may not satisfy victims of 

bullying, especially if they are seeking a different kind of dispute resolution such as 

mediation. 

 The Committee recognises that WorkSafe is limited by the scope of the Act and that, 

moreover, WorkSafe are not funded to provide alternative dispute resolution services like 

mediation or access to counselling. The EOC, on the other hand, is funded to provide these 

services, and already does so in relation to other areas of discrimination like racial or sexual 

discrimination. 

 During the hearing with the EOC on 9 May 2018, the Committee asked whether it was still 

the EOC’s case that bullying should be dealt with under its jurisdiction. Dr John Byrne, Acting 

Commissioner for Equal Opportunity, replied: 

Yes, that remains the commission’s position. We would like to see the review 

recommendations implemented. We are working with the minister responsible, the 

Attorney General, and that remains one of our recommendations; yes.1183 

 The EOC is already doing some work to address bullying by including the issue in courses for 

workplaces. Ms MacTiernan told the Committee that: 

What we do provide is what we call “calendar” courses or “customised” courses, 

which is an overview of the act and how the discrimination is described under the 

act. What we try to do, particularly for people in positions of management or 

supervisors, is to identify what constitutes bullying compared to harassment, and 

when bullying does apply under the Equal Opportunity Act and can be captured, 

and also more particularly to try to make that distinction that you asked earlier 

about, what is sort of reasonable management and when does that cross over into 

bullying-type behaviour. It is working through with people so they can clearly 

identify those differences and also to try to build a workplace culture where that is 

not acceptable. So we provide those, as I said, through calendar courses. 

Organisations might send individual officers to attend those, or, and probably 
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more frequently, we now are getting requests from organisations to go to them 

and provide training exclusively for their staff.1184 

 The Committee is impressed by the EOC’s effort to address bullying problems in workplaces 

by including bullying information in their courses. The Committee recognises that the EOC 

could provide an alternative mechanism for resolving some workplace bullying complaints if 

the ground of bullying was added to the EO Act. 

 The House of Representatives Standing Committee on Education and Employment tabled 

their report on their inquiry into workplace bullying: Workplace Bullying: We just want it to 

stop on 26 November 2012. In their report, the Standing Committee noted that: 

A key focus of the evidence has been on developing improved resolution options 

for parties.1185 

 It went on: 

Where workplace bullying arises from a workplace conflict, informal mediation 

and/or conciliation sessions may be a useful tool to employers and managers to 

respond to that behaviour.1186 

 One of the advantages of including bullying in the EO Act is that the EOC can use such 

alternative dispute resolution models to seek to resolve complaints, especially at the early 

stages of a workplace bullying scenario. Ms MacTiernan told the Committee that: 

If the type of discrimination is manifested through bullying-type behaviour, we 

would attempt to conciliate those matters. That is, I suppose, what is absent at the 

moment. If WorkSafe itself progressed a matter of bullying, it has to go through 

that legislative process, through the Magistrates Court, and the threshold, 

obviously, is higher because it is the legal threshold as opposed to the civil one.1187 

 This is an avenue for potential resolution that is currently lacking in Western Australia. The 

Committee is of the view that, given the reported proliferation and seriousness of workplace 

bullying in Western Australia, it would be beneficial for workers to have an alternative 

process to access if they are being bullied at work. 

 When asked whether he had a view on responsibility for bullying investigations being 

transferred to the WAIRC or EOC, the Commissioner told the Committee: 

I looked into this after spending some time at the call centre and gaining an 

understanding of their policy where a complaint is received that might be 

construed as bullying or harassment, or bullying and harassment with sexual 

misconduct, or sexual assault or something of that nature, and the policy is to refer 

that to EEO (sic). That is the policy, and I think that is appropriate. If it is a bullying 

and harassment case, then that is solely bullying and harassment and that remains 

for our inspectors to deal with.1188 
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 The Director General of DMIRS however provided the Committee with an update of current 

Government thinking on the matter when asked for his own view. He responded: 

I do not have a view in the sense that it is probably a policy decision, but I would 

not see any objection to either the Commissioner for Equal Opportunity or the 

Industrial Relations Commission handling those as early intervention in those sort 

of circumstances is important. The burden of proof would be lower than under the 

OSH legislation. In this context, I can perhaps bring to the committee’s attention 

that the government, in its response to the ministerial review of the state industrial 

relations system that was undertaken by Mark Ritter in 2018, committed in its 

legislative reforms to amend the Industrial Relations Act to enable a worker to 

seek a stop-bullying order from the WA Industrial Relations Commission. That 

jurisdiction will complement the anti-bullying jurisdiction of the Fair Work 

Commission under the Fair Work Act and provide an opportunity for a low cost 

and efficient mechanism to deal with workplace bullying. It does not exclude 

WorkSafe’s involvement with breaches of the OSH legislation if they are also 

identified.1189 

 The EOC submitted that it need not be a case of it having exclusive jurisdiction. WorkSafe 

could still deal with bullying complaints as breaches of the Act, and the EOC could also deal 

with bullying complaints as a breach of the EO Act. This would provide a dual mechanism for 

workers in Western Australia: 

We would not see other acts being changed if WorkSafe can deal with it or Fair 

Work can deal with it; we would not see that changing, if it adds to ours, as a 

ground for us. But we would think that there would need to be some constraints 

on a person taking it first, to another organisation, then if conciliation fails and 

they are not happy with the outcome, shopping around for another 

organisation.1190 

 The Committee is of the view that allegations of bullying should be dealt with expeditiously, 

in order to minimise harm to workers and colleagues who may be impacted by the bullying. 

Conciliation provides for the possible resolution of the bullying in a timely manner rather 

than prosecution of the employer for a contravention of the Act which could be a lengthy 

process, and from which the bullied worker gains no personal relief or benefit. The 

Committee also agrees that there is merit in bullying complaints being dealt with by the 

WAIRC. 

FINDING 109 

WorkSafe’s ability under the Occupational Safety and Health Act 1984 to deal with bullying 

complaints is limited, and is unlikely to provide timely and appropriate relief or remedy to the 

worker the subject of the workplace bullying. 

 

                                                      
1189  David Smith, Director General, Department of Mines, Industry Regulation and Safety, WorkSafe WA, transcript of 

evidence, 23 October 2019, p 21. 

1190  Dr John Byrne, A/Commissioner for Equal Opportunity, Equal Opportunities Commission, transcript of evidence, 9 

May 2018, p 5. 
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RECOMMENDATION 92 

The Committee recommends that WorkSafe (the Department of Mines, Industry Regulation and 

Safety) provide all complainants of workplace bullying complaints to WorkSafe with a pamphlet 

outlining WorkSafe’s limited capacity in examining such complaints, and informing the 

complainants of the role of the Western Australia Industrial Relations Commission and the Equal 

Opportunity Commission in dealing with workplace bullying so that complainants are fully 

informed of the options available to them. 
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CHAPTER 15  

Other relevant matters 

Health surveillance notices 

 An issue which came to light during the course of this inquiry, which was of concern to the 

Committee, was the issuance, or non-issuance, of a particular type of improvement notice, 

known as a health surveillance notice. 

 Regulation 5.23 of the Regulations reads: 

Health surveillance, duties of employer etc. as to 

(1) If the health of a person is at risk as a result of the person’s exposure at a 

workplace to a hazardous substance set out in column 1 of Schedule 5.3 then a 

person who, at the workplace, is an employer, the main contractor or a self-

employed person must ensure that health surveillance of the type set out opposite 

the substance in column 2 of that Schedule is provided for, and at no cost to, the 

first-mentioned person and is supervised by an appointed medical practitioner. 

(2) A person who, at a workplace, is an employer, the main contractor or a self-

employed person must ensure that health surveillance supervised by an appointed 

medical practitioner is provided for, and at no cost to, each person who has been 

identified in an assessment under regulation 5.15 as being — 

(a) exposed, or likely to have been exposed, to a hazardous substance in 

circumstances where — 

(i) he or she is at risk of suffering an identifiable disease or effect on 

health as a result of the exposure; and 

(ii) there is a reasonable likelihood that such a disease or effect on 

health might occur under the particular conditions of work; and 

(iii) there is a scientifically recognised technique which can be used for 

detecting indications of the disease or the effect on health; 

(b) exposed, or likely to have been exposed, to a hazardous substance in 

excess of the exposure standard for that hazardous substance. 

(3) A person who, at a workplace, is an employer, the main contractor or a self-

employed person must ensure that health surveillance under subregulation (2) 

includes biological monitoring if there is a suitable biological monitoring 

procedure available in relation to the relevant hazardous substance. 

(4) A person who, at a workplace, is an employer, the main contractor or a self-

employed person must ensure that results of any health surveillance under 

subregulation (1), (2) or (3) are treated as confidential records. 

Penalty applicable to subregulations (1), (2), (3) and (4): the regulation 1.16 

penalty. 

 Schedule 5.3 to the Regulations sets out the list of hazardous substances to which the 

regulation applies, alongside the type of health surveillance that must be offered by the 

employer and given by an appointed medical practitioner. These substances include arsenic, 

asbestos and organophosphate pesticides. 
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 During an inspection, if a WorkSafe inspector becomes aware of the presence of a listed 

hazardous substance at a workplace, and he or she believes that a worker has been exposed 

to that substance such as to create a risk to that person’s health (because a chemical has 

been incorrectly handled, for example) then an improvement notice will be issued requiring 

the employer to provide to the at-risk worker the health surveillance listed. This will usually 

take the form of a number of blood tests, to be administered by an appointed medical 

practitioner (AMP).  

 The information gleaned from the initial test is reviewed by WorkSafe’s contracted 

occupational physician. If the physician ascertains that the exposure to the substance may 

not be sufficiently controlled, the physician arranges for an inspector in the Occupational 

Health, Hygiene and Noise (OHHN) Team to conduct a workplace inspection. If the physician 

has concerns in relation to the correct medical follow-up for the worker, the physician 

contacts the AMP who provided the health surveillance to discuss recommendations for 

further assessments, tests or treatment, including referral to an appropriate specialist if 

required.1191 

 The number of such notices issued in recent years is as follows: 

Table 29. Health surveillance notices issued recorded in WISE 

Year Health surveillance notices issued 

2014 18 

2015 16 

2016 8 

2017 10 

2018 15 

2019 29 

[Source: Carla van IJzendoorn, General Manager WorkSafe Investigations, Investigations Directorate, 

WorkSafe WA, Department of Mines, Industry Regulation and Safety, email, 23 October 2019, p 35.] 

 It became clear during the inquiry that there were a number of ongoing disputes amongst 

staff of WorkSafe as to the applicability of this regulation in certain circumstances. 

Divergence of opinion on a number of matters became evident. 

Can an employer force health surveillance on a worker? 

 This question really goes to what constitutes compliance with an improvement notice of this 

sort. Is it the offering of the health surveillance by the employer, or the actual participation in 

the health surveillance by the worker? 

 The duty imposed on the employer under regulation 5.23 is that ‘the employer must ensure 

that the health surveillance’ listed in the Schedule to the Regulations ‘is provided for, and at 

no cost to, the first-mentioned person [the employee] and is supervised by an appointed 

medical practitioner. 

 Section 48(4) of the Act states: 

                                                      
1191  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 23 November 2018, p 6. 
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Subject to sections 51 and 51A, if a person — 

(a) is issued with an improvement notice; and 

(b) does not comply with the notice within the time specified in it, 

the person commits an offence. 

[Sections 51 and 51A provide for the review of an improvement notice by the 

WorkSafe Commissioner and either the cancellation, modification or reaffirmation 

of the notice by the Commissioner.]    

 Generally speaking, informed consent must always be given to any medical procedure, 

otherwise it constitutes a criminal assault and an actionable tort. This is because of the 

principle that everyone has an inviolable right to decide what happens to their body. That 

consent might be implied, for example holding up an arm to accept an injection. 

 However, under section 20 of the Act, the worker is bound to undergo health surveillance if 

required to do so. The relevant parts of that section state: 

(1) An employee shall take reasonable care — 

 (a) to ensure his or her own safety and health at work. 

(2) Without limiting the generality of subsection (1), an employee contravenes that 

subsection if the employee— 

(a) fails to comply, so far as the employee is reasonably able, with instructions 

given to the employee’s employer for the safety or health of the employee or 

for the safety or health of other persons. 

(3) An employee shall cooperate with the employee’s employer in the carrying out 

by the employer of the obligations imposed on the employer under this Act. 

 Further, section 20A(3) provides: 

If — 

(a) an employee contravenes section 20(1) or (3); and 

(b) neither subsection (1) nor subsection (2) applies, 

the employee commits an offence and is liable — 

(c) for a first offence, to a fine of $40 000; and 

(d) for a subsequent offence, to a fine of $50 000. 

 It would appear that the only option available to an employer faced with a refusal by an 

employee to undergo a health surveillance is to seek a review of the improvement notice by 

the Commissioner pursuant to section 51, and if not satisfied with the Commissioner’s 

decision, appeal it to the Tribunal. These options are also available to the employee if he or 

she was the person issued with the notice. If the Commissioner and Tribunal affirm the 

notice, the employer must comply or risk prosecution for non-compliance with the notice. 

Similarly, the employee must undergo health surveillance or risk prosecution for 

contravention of the Act. 

Can a self-employed person be forced to undergo health surveillance? 

 The Committee encountered a school of thought that a self-employed person can not be 

required under the regulation to undergo health surveillance. Regulation 5.23(1) states: 
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If the health of a person is at risk as a result of the person’s exposure at a 

workplace to a hazardous substance set out in column 1 of Schedule 5.3 then a 

person who, at the workplace, is an employer, the main contractor or a self-

employed person must ensure that health surveillance of the type set out opposite 

the substance in column 2 of that Schedule is provided for and at no cost to, the 

first-mentioned person and is supervised by an appointed medical practitioner.  

 The Committee acknowledges that it would not be possible for a self-employed person, with 

no employees, against whom an improvement notice for health surveillance has been issued, 

to ensure that health surveillance is provided for ‘at no cost to the person’, being him or 

herself. However, if the self-employed person is exposed to a prescribed hazardous 

substance at a workplace and is the named person in an improvement notice, then it would 

appear to the Committee an inspector may require a self-employed person to undergo 

health surveillance. Should an inspector make a determination of the level of exposure to the 

hazardous substance before issuing an improvement notice? 

 The regulation deals with risks to a person’s health caused by ‘exposure … to a hazardous 

substance’. Questions have been raised about whether an inspector needs to make a 

determination as to the levels of use. 

 The Act provides, at section 48(2), that an improvement notice is required to state, amongst 

other things, that the inspector is of the opinion that the person is contravening or has 

contravened a provision of the Act in circumstances that make it likely that the contravention 

will continue to be repeated. Further, it must state reasonable grounds for forming that 

opinion.  

 This would indicate that an inspector would need to form an opinion that there has been 

some exposure to the substance and/or, for example, that the substance has been incorrectly 

mixed or has been handled without the use of the proper safety equipment (gloves, masks 

and the like). 

 On 30 October 2018, in order to provide some guidance to inspectors on this matter, 

Mr Munns issued an internal memorandum that has been seen by the Committee, entitled 

‘Health surveillance – regulation 5.23’. It is set out in administrative law terms, that it: 

sets out the issues that will be considered by the WorkSafe Western Australia 

Commissioner in relation to the review of a notice issued on health surveillance.1192 

 This is because, he said: 

An improvement notice is an enforcement tool which is subject to challenge and 

therefore the decision to issue an improvement notice needs to be taken in the 

context of the integrity of improvement notices generally. That is, as an 

improvement may be subject to external review, the decision to issue an 

improvement notice needs to be made based on the capacity for that notice to be 

upheld if subjected to review.1193   

 On the issue of the levels of exposure to the hazardous substance, the memorandum stated 

that causation was relevant – there had to be evidence of exposure, and because of that 

exposure, the health of the person exposed may be at risk. Thus: 

                                                      
1192  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 8 November 2018, Attachment 2, p 1. 

1193  ibid., Attachment 2, p 2. 
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For example, the issue of frequency will likely be a factor, which will be variable 

depending on the substance involved, which needs consideration in forming an 

opinion to issue a notice.1194 

 Inspectors are then referred to information on the Safe Work Australia website dealing with 

exposure levels, including where very occasional use of some substances is unlikely to result 

in the need for health surveillance, as well as WorkSafe publications aimed at employers that 

may also assist inspectors in making decisions as to whether to issue a notice.1195 

 The memorandum from Mr Munns then states: 

In my view as Commissioner, the mere presence of a substance at a location will 

be insufficient to demonstrate that there is an exposure.1196 

 The Committee is concerned that ongoing disputes over interpretation of the regulation may 

lead to notices not being issued when, for the sake of the health of the worker, they should 

be. 

 Unfortunately, the memorandum issued by Mr Munns is far from clear, in particular with 

regards to what constitutes sufficient ‘exposure’ for the purposes of requiring a health 

surveillance notice. Witnesses to the inquiry conceded that there were ‘grey’ areas. There 

would appear to be a need for further guidance for inspectors on those matters, for the sake 

of employers who are served with improvement notices as well as to mitigate the risk of 

challenge to such notices. 

 In the longer term, however, the regulation ought to be re-drafted to make it clear whether it 

is the intention of Parliament that: 

 self-employed persons, if exposed to a hazardous substance at a workplace, may be 

required to undergo health surveillance 

 employers or main contractors, if exposed to a hazardous substance at a workplace, may 

be required to undergo health surveillance 

 there needs to be a determined level of exposure, possibly by reference to external 

guidance. 

Other issues raised 

 The Committee heard evidence that: 

 there is a reluctance by some inspectors to issue improvement notices, including for 

health surveillance, with respect to the agricultural industry, including market gardens 

   

 while safety hazards are well understood by inspectors, health hazards are not. Thus the 

issuance of health surveillance, even when the circumstances warrant, tends to rare 

 one team manager has told inspectors in his team not to issue health surveillance 

notices and this is putting workers, exposed to hazardous substances, at risk. 

 The Committee expresses its concern in relation to the tensions that exist within WorkSafe in 

relation to health surveillance, and urges the Commissioner to ensure that inspectors are 

adequately trained to identify health hazards as well as safety hazards, and to understand the 

                                                      
1194  ibid. 

1195  ibid., Attachment 2, pp 2-3. 

1196  ibid., Attachment 2, p 3. 
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value of health surveillance, in the appropriate circumstances, and when health surveillance 

should be required. 

FINDING 110 

Health surveillance notices referred to in regulation 5.23 of the Occupational Safety and Health 

Regulations 1996, and the issuance of health surveillance notices, is poorly understood by some 

WorkSafe inspectors. 

 

RECOMMENDATION 93 

The Committee recommends that clear directions should be given to inspectors on the issuance of 

health surveillance notices and that, where confusion remains in the interpretation of the relevant 

parts of the Occupational Safety and Health Act 1984 and the Occupational Safety and Health 

Regulations 1996, the Minister for Industrial Relations introduces a Bill into the Parliament of 

Western Australia to make the necessary amendments to provide the clarity needed. 

Availability of approved medical practitioners 

 As noted, regulation 5.23(1) requires any health surveillance to be ‘supervised by an 

appointed medical practitioner.’ The Committee heard evidence that there is a paucity of 

such practitioners in regional areas. Given that many of the workers to which this regulation 

is likely to apply may be agricultural workers, or indeed other workers in remote locations, 

this presents a problem. 

 In order to render health surveillance of the type required, a medical practitioner does not 

need to be approved. Indeed, there is no approval process. Such practitioners are not 

‘appointed’ by WorkSafe, though WorkSafe does maintain a list of suitable doctors for 

internal purposes only. The vast majority of those doctors are in the metropolitan area. 

 WorkSafe told the Committee: 

Health surveillance must be supervised by an Appointed Medical Practitioner 

(AMP). In accordance with regulation 5.1, this is a medical practitioner who is 

adequately trained to conduct health surveillance in relation to the relevant 

hazardous substance in question and has been appointed by the employer after 

consultation with the worker(s). 

Any doctor who is a fellow of the Australian Faculty of Occupational and 

Environmental Medicine will have the necessary training and experience in relation 

to health surveillance. A list of these practitioners including their names and 

locations can be found on the Royal Australasian College of Physicians (RACP) 

website: 

https://www.racp.edu.au/about/college-structure/australasian-faculty-of-

occupational-and-environmental-medicine/find-a-consultant.1197 

 That list is not exhaustive however. Mr Munns went on: 

Where a doctor may not have done health surveillance for hazardous substances 

previously, it is essential for them to contact WorkSafe’s occupational physician to 

discuss the required health surveillance and to ensure they are aware of their 

duties under the Regulations.1198 

                                                      
1197  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 23 November 2018, p 5. 

1198  ibid. 

https://www.racp.edu.au/about/college-structure/australasian-faculty-of-occupational-and-environmental-medicine/find-a-consultant
https://www.racp.edu.au/about/college-structure/australasian-faculty-of-occupational-and-environmental-medicine/find-a-consultant
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 There is on WorkSafe’s website a page dedicated to health surveillance, containing 

information and advice for medical practitioners and the necessary surveillance forms for 

completion by those practitioners.1199 The Commissioner also reported to COSH in October 

2019 that WorkSafe had hosted a forum attended by approximately 50 appointed medical 

practitioners.1200 

 Where an improvement notice is served on an agricultural worker, or any other worker in a 

regional area, then the cost to the employer of providing the necessary health surveillance 

may be substantial, given the tyranny of distance in Western Australia and the metropolitan 

location of most of the AMPs. The expense of travelling to have the tests is borne by the 

employer. For small businesses, this may be a significant financial impost.  

 The Committee considers that it would be of value to the regional population for WorkSafe 

to arrange regional health surveillance workshops or training for regional medical 

practitioners which would allow those practitioners to become appointed medical 

practitioners and to render the surveillance, thus allowing for local appointments for affected 

workers. Thereafter, a list might be published on WorkSafe’s website which, whilst stressing 

that those practitioners on it are not ‘approved’ by WorkSafe, gives the contact details of 

those willing and able to perform the surveillance. 

FINDING 111 

There are few medical practitioners located in regional Western Australia who have completed the 

necessary training to be an ‘appointed medical practitioner’ for the supervision of health 

surveillance under Regulation 5.23 of the Occupational Safety and Health Regulations 1996. 

 

RECOMMENDATION 94 

The Committee recommends that a program of regional health surveillance workshops for medical 

practitioners should be undertaken and, thereafter, those practitioners appointed by WorkSafe 

(the Department of Mines, Industry Regulation and Safety) to carry out health surveillance 

supervision should be listed on WorkSafe’s website for ease of reference. 

 

 

Hon Adele Farina MLC 

Chair

                                                      
1199  Department of Mines, Industry Regulation and Safety, 20 February 2020. See: 

https://www.commerce.wa.gov.au/worksafe/health-surveillance-notification-forms-appointed-medical-

practitioners. Viewed 21 May 2020. 

1200  Commission for Occupational Safety and Health, Minutes — 16 October 2019, p 6.  

https://www.commerce.wa.gov.au/worksafe/health-surveillance-notification-forms-appointed-medical-practitioners
https://www.commerce.wa.gov.au/worksafe/health-surveillance-notification-forms-appointed-medical-practitioners


 

448 Appendix 1    Submissions received and public hearings held 

APPENDIX 1 

SUBMISSIONS RECEIVED AND PUBLIC HEARINGS HELD 

SUBMISSIONS RECEIVED 

Number From 

1 QUBE Holdings Limited 

2 CITIC Pacific Mining Management Pty Ltd 

3 National Offshore Petroleum Safety and Environmental Management Authority 

(NOPSEMA) 

4 WorkCover WA 

5 Private Citizen 

6 Commission for Occupational Safety and Health (COSH) 

7 Safe Work Australia 

8 Australian Skills Quality Authority (ASQA) 

9 Troy Ellis 

10 IFAP (Industrial Foundation for Accident Prevention) 

11 Private Citizen 

12 William Kilner 

13 Department of Mines, Industry Regulation and Safety, WorkSafe Division 

14 Private Citizen 

15 Safety Institute of Australia Ltd 

16 The Chamber of Minerals and Energy of Western Australia (CME) 

17 Occupational Health Society of Australia (WA Branch) 

18 Cory Fogliani and Natalie van der Waarden 

19 State Coroner Western Australia 

20 Private Citizen 

21 Transport Workers’ Union – WA Branch 

22 Construction Contractors Association of Western Australia Inc (CCAWA) 

23 Master Builders Western Australia 

24 Private Citizen 

25 Private Citizen 
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Number From 

26 WA Police Union 

27 Community and Public Sector Union / Civil Service Association (CPSU/CSA) 

28 Maritime Union of Australia 

29 Australian Manufacturing Workers’ Union 

30 HiSkill Pty Ltd 

31 Private Entity 

32 UnionsWA 

33 Construction, Forestry, Mining and Energy Union, Construction & General Division, 

WA Divisional Branch (CFMEU WA) 

34 Private Citizen 

35 Frontline Safety & Training Services 

36 FarmSafe WA Alliance Inc 

37 Hilton, Jenny and Luke Hutchins 

38 Private Citizen 

39 Mobi Crane WA Pty Ltd 

40 Private Citizen 

41 Private Citizen 

42 Private Citizen 

43 Sharon Westerman 
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PUBLIC HEARINGS HELD 

Date Participants 

4 September 2017 WorkSafe WA, Department of Mines, Industry Regulation and Safety 

 Lex McCulloch, Commissioner 

 Bill Mitchell, Acting Director, Policy and Education 

 Sally North, Acting Director, Service Industries and Specialist 

 Directorate 

11 September 2017 Construction, Forestry, Mining and Energy Union 

 Robert Benkesser, Safety Officer 

 UnionsWA 

 Owen Whittle, Assistant Secretary 

 Dr Tim Dymond, Organising and Strategic Research Officer 

2 October 2017 WorkSafe WA, Department of Mines, Industry Regulation and Safety 

 Simon Ridge, Acting Deputy Director General, Safety 

 Bill Mitchell, Acting Director, Policy and Education 

 Sally North, Acting Director, Service Industries and Specialist 

 Directorate 

3 October 2017 Main Roads Western Australia 

 Leo Coci, Acting Managing Director 

 John Braid, Principal Environment Officer 

 Christopher Rickard, Stakeholder Relationships Specialist 

 Australian Skills Quality Authority 

 Mark Paterson, Chief Commissioner and Chief Executive Officer 

 HiSkill Pty Ltd 

 Stephen Easterbrook, Managing Director 

 Steve Charles, Financial Consultant, Steve Charles Consulting 

9 October 2017 Coroner’s Court of Western Australia 

 Rosalinda Fogliani, State Coroner of Western Australia 

 Gary Cooper, Principal Registrar 

 Toby Bishop, Counsel Assisting 

 Community and Public Sector Union-Civil Service Association of WA 

 Toni Walkington, Branch Secretary 
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Date Participants 

11 October 2017 William Kilner, Occupational Safety Representative 

 Commission for Occupational Safety and Health 

 Stephanie Mayman, Chair 

30 October 2017 Australian Manufacturing Workers’ Union 

 Steven McCartney, State Secretary 

 Glenn McLaren, Assistant State Secretary 

1 November 2017 Western Australian Police Union 

 George Tilbury, President 

 David Lampard, Field Officer 

 Matthew Payne, Research Officer 

 Training Accreditation Council Western Australia 

 Ian Hill, Chairman 

 Stephanie Trestrail, Director, Training Regulation, Department of 

 Education 

13 November 2017 Hanssen Pty Ltd 

 Gerardus Hanssen, Managing Director 

 Hector Bermudez, Standard Details Coordinator 

 WorkSafe WA, Department of Mines, Industry Regulation and Safety 

 Alicia Gilmour, Customer Help Centre Manager 

 Christopher Kirwin, Director, Industrial and Regional 

27 November 2017 Transport Workers Union Western Australia 

 Timothy Dawson, Branch Secretary 

 Michael Knowles, Senior Organiser 

 Frontline Safety and Training Services 

 Ralph Keegan, Chief Executive Officer 

29 November 2017 Maritime Union of Australia 

 Michael Cross, National Safety and Training Officer 

 Margot Hoyte, Work Health and Safety Consultant 

4 December 2017 Multiplex 

 Jason Thomson, Regional Director 
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Date Participants 

9 May 2018 Equal Opportunity Commissioner 

 Dr John Byrne, Acting Commissioner for Equal Opportunity 

 Allan MacDonald, Senior Legal Officer 

 Diana MacTiernan, Manager Commission Services 

29 October 2018 Master Builders Association of Western Australia 

 Michael McLean, Executive Director 

 Kim Richardson, Construction Director 

5 March 2019 Debra and Ashlea Cunico 

 Mark and Janice Murrie 

 Regan Ballantine 

16 September 2019 Department of Mines, Industry Regulation and Safety - WorkSafe Western 

Australia Commissioner 

 Darren Kavanagh, WorkSafe Western Australia Commissioner 

23 October 2019 Department of Mines, Industry Regulation and Safety 

 David Smith, Director General 
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APPENDIX 2 

IMPLEMENTATION OF SHELBY REPORT RECOMMENDATIONS1201 

 Recommendation Implementation How implemented 

1 WorkSafe develop 

and embrace its 

own Vision and 

Mission 

statements which 

reflect the 

strategic aims and 

objectives of the 

agency. 

Yes In December 2012, staff consultation took place in 

the form of a survey about the development of a 

WorkSafe vision statement and mission statement. 

Following consultation between the WorkSafe 

Commissioner and the Director General about the 

proposed vision statement and mission statement, 

the agreed vision statement and mission statement 

were discussed at the Executive Management 

Committee (Governance) meeting on 11 March 2013. 

In June 2013, WorkSafe’s vision statement and 

mission statement were launched and implemented 

as part of the Business Plan 2013-14.  

On 5 July 2013, the WorkSafe Commissioner 

presented WorkSafe’s vision statement and mission 

statement to staff members during a WorkSafe staff 

meeting.  

                                                      
1201  Ian Munns, A/Deputy Director General Safety, Commissioner, WorkSafe WA, Department of Mines, Industry 

Regulation and Safety, letter, 29 May 2018, Attachment pp 5-57. 
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 Recommendation Implementation How implemented 

2 WorkSafe adopt a 

structured 

approach to its 

annual strategic 

planning which 

uses evidence-

based decision 

making to identify 

the strategic goals 

and objectives. 

Yes Since 2012-13, there has been an increased focus on 

reviewing lost time injury and diseases statistics to 

determine proactive work. Industry relevant statistics 

were proactively sent to the teams to assist with the 

planning process. Where requested, further statistical 

analysis is provided to managers or staff to assist with 

business planning. 

Since 2013, the Australian Work Health and Safety 

Strategy 2012-2022 is used for planning proactive 

work. In April 2013, during the WorkSafe Planning 

Day attended by directors and managers, this 

strategy was launched. The strategy is since 

considered as part of the business planning process. 

At the time, WorkSafe’s Operational Management 

Committee (OMC) agreed to hold a yearly 

operational planning meeting. OMC is chaired by the 

WorkSafe Commissioner and attended by operational 

directors and managers. In those planning meetings, 

ideas about proactive work were discussed and whole 

of WorkSafe projects or priorities were agreed. An 

example of a whole of WorkSafe project is the labour 

hire industry project. A current whole of WorkSafe 

project relates to the use of scaffolding across 

industries, which is currently conducted by all 

operational teams. 

3 In particular, 

WorkSafe adopt 

the problem-

solving model as a 

key driver for 

strategic and 

operational 

planning as well as 

for deploying 

resources. 

Yes Directors reviewed the problem solving protocol of 

Malcolm K. Sparrow, Professor at the Harvard 

University’s John F. Kennedy School of Government 

and attended a workshop held by Professor Sparrow 

in Perth. The problem solving model of Sparrow is 

referenced in the Shelby report. 

Although Sparrow’s problem solving protocol was 

not used for projects initiated by WorkSafe following 

the Shelby recommendations, the principles of this 

protocol were followed. A structured approach was 

applied to projects, including the use of project 

proposals, project implementation plans and end 

project reports. 

The progress of these projects was discussed at 

Executive Management Committee (EMC) - 

Governance meetings. In 2012 and 2013, monthly 

EMC - Governance meetings were held in addition to 

regular EMC meetings. 
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 Recommendation Implementation How implemented 

4 Each Directorate 

to take leadership 

from the 

WorkSafe strategic 

plan and align 

their strategies to 

this plan. 

Yes The agreed WorkSafe priorities and strategies were 

included in the Business Plan 2013-14 (refer to page 

5 of Attachment 1.1). Priorities and strategies are 

reviewed yearly. On the basis of these priorities and 

strategies, each directorate prepared a business plan 

including actions and proposed projects. 

5 Development of 

future PDRs 

incorporate 

evaluation against 

targets and 

performance 

indicators from 

the strategic plan. 

(However, see also 

Recommendation 

93). 

Yes Performance Review and Development Plans (PRDP) 

align with the department’s strategic plan. PRDPs 

include performance indicators against a number of 

key result areas including operational activities 

(including planned projects, inspections), customer 

services, teamwork, professional standards, learning 

and development and motivation and initiative. 

Inspectors have performance review and 

development meetings twice a year. As of 1 July 

2018, the department will commence using the 

performance review and development system which 

forms part of the Human Resources (HR) system 

known as Eski. This system will be linked to the 

deliverables in the Group’s Business Plan. 

6 Employees be 

involved in and 

consulted as part 

of the strategic 

planning process 

with regard to 

how their role and 

the operations 

undertaken fit and 

contribute to the 

organisational 

direction. 

Yes Employees are involved in and consulted during the 

business planning process. In addition to whole of 

WorkSafe strategies, each team organises a team 

planning day. Team projects are proposed on the 

basis of lost time injury and disease statistics, local 

knowledge and national strategies. 
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7 Undertake a 

strategic review of 

national and 

international 

compliance and 

OHS best practice 

experience to 

inform planning 

for WorkSafe’s 

role for the next 5-

10 years. 

Yes As part of the Shelby review other jurisdictions were 

contacted and discussions took place about their 

compliance models. A review was also done of 

missions and visions of other jurisdictions. In 2016, as 

part of WorkSafe’s Investigative Capacity Review a 

strategic review of national compliance and OHS best 

practice experience was conducted, which resulted in 

a restructure of WorkSafe. 

A strategic review of international compliance and 

OHS best practice experience has not been 

conducted as it was identified that this was less 

relevant to WorkSafe due to varying legislative 

models in place internationally. 

8 Directors and 

managers be 

appropriately 

upskilled in 

frontline 

management skills 

including 

coaching and 

mentoring. 

Yes In 2013, as part of the Managerial Leadership project, 

managerial leadership workshops were held with 

directors and managers. Following the workshop, up 

to three coaching sessions were provided to each 

director and manager. 

9 The director’s and 

manager’s role in 

leadership be 

clearly described 

and committed to 

by the current 

management 

team to improve 

consistency 

between teams. 

(See also 

Recommendation 

47). 

Yes In addition to the workshops referred to under 

recommendation 1, the Managerial Leadership 

statement paper was developed and implemented as 

part of the Managerial Leadership project. 

A number of other initiatives were taken at the time 

that impacted on managerial leadership and 

consistency in teams, including: 

• a review of job description forms in 2013; 

• the implementation of the Quality Investigation 

Policy in August 2013 

• a review of the Inspector Resources; and 

• reviews of the Career Progression system have 

taken place in 2012 and 2013 resulting in significant 

changes. 
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10 The PDR program 

be rebranded as a 

key tool for 

improving 

employee 

engagement; this 

will be done 

through 

performance 

discussions, and 

commitment, and 

follow up to 

undertakings. 

No WorkSafe did not rebrand the existing performance 

review and development system. The Department of 

Commerce performance review and development 

system had been implemented within WorkSafe and 

was used in operational areas. 

However, in 2012 changes were made to the 

performance review forms and separate forms were 

developed for different levels and each increment in 

level 5. It was the view that this performance system, 

including the Performance Review and Development 

system at level 5 (implemented in 2012) were 

excellent tools for employee engagement through 

performance discussions, commitment and follow up 

actions. 

11 Develop specific 

mechanisms to 

incorporate the 

processes required 

to support a 

contemporary 

problem solving 

approach in 

WorkSafe as listed 

in Figure 2 and as 

proposed in 

Recommendation 

2. These are: 

problem 

nomination, 

problem 

definition, impact 

measurement, 

solution 

development, 

implementation, 

monitoring and 

review, and 

closure. 

No Directors reviewed the problem solving protocol of 

Malcolm K. Sparrow, Professor at the Harvard 

University’s John F. Kennedy School of Government 

and attended a workshop held by Professor Sparrow 

in Perth. The problem solving model of Sparrow is 

referenced in the Shelby report. Although ideas and 

parts of this model were used as part of managing 

projects, this specific model was not incorporated in 

all processes for solving problems. 
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12 A business 

intelligence 

function be 

developed to 

meet operational 

and strategic 

planning 

requirements and 

adequate FTEs be 

provided to 

resource this. 

No Due to budgetary constraints the business 

intelligence position was not created. Initially a cost 

centre number was created for this position. 

However, the new position was not funded following 

several rounds of efficiency drives of the government 

at the time. The cost centre number was removed in 

2015-16. 

13 The business 

intelligence role 

be clearly defined 

through an 

appropriate JDF 

and integrated 

into the 

operational 

workflow through 

a process and 

policy review. 

No Due to budgetary constraints the business 

intelligence position was not created. 

14 The suite of 

regular and 

targeted research 

and analysis be 

significantly 

broadened to 

include industry 

and injury 

profiling, and 

research on 

specific issues as 

well as national 

and international 

benchmarking. 

Yes For planning and review purposes, research and 

analysis data was broadened. Local tailored analysis 

and aggregated information is provided to the 

inspectorate, senior management and stakeholders 

on a regular basis. Analysis of industry specific data is 

also provided to teams or areas as part of the 

business planning process. Specific information in 

relation to particular industries, priority areas or 

industry specific hazards is provided on request. 

In recent years, the planning process has become 

more focussed and aligned with the priority 

industries and areas in the Australian Work Health 

and Safety Strategy 2012-22. 

Output statistics from WISE are being prepared 

monthly for directors and team managers. National 

and international benchmarking is compiled by Safe 

Work Australia in relation to the Comparative 

Performance Monitoring report and the national 

strategy. 
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15 Robust 

relationships be 

developed and 

maintained with 

key stakeholder 

agencies. 

Yes WorkSafe’s stakeholder engagement framework was 

developed and implemented in 2013. The framework 

provides objectives, processes and methods 

WorkSafe uses to engage with stakeholders. 

Stakeholder engagement is integral to the role of 

WorkSafe. WorkSafe interacts with stakeholders in 

many different ways and for a variety of purposes. 

Stakeholder engagement can be formal, through 

tripartite bodies such as the Commission for 

Occupational Safety and Health and the various 

working groups of the Commission or ad hoc and 

informal through workplace visits and projects, 

awards, meetings, presentations and events, media 

statement and through the website. 

16 Proactively 

examine areas of 

inconsistency and 

enhance 

standardisation 

and alignment of 

processes and 

practices across 

the three 

Inspector 

directorates. 

Yes In 2012 and 2013 a number of initiatives were taken 

to increase consistency between directorates 

including: 

• the development and implementation of the Quality 

Investigation Policy in August 2013; 

• the development and implementation of the 

Compliance Policy in August 2013); and 

• the reinstitution of fortnightly operational directors 

meetings, which was recently changed to weekly 

director meetings. 

17 Regular meetings 

of Directors be 

reinstituted to 

provide a 

collaborative 

vehicle for 

identifying, 

rectifying and 

monitoring 

inconsistency in 

approach. 

Yes Regular meetings of operations directors were 

reinstituted in 2012-13. These meetings were initially 

held every two weeks. Currently, the two WorkSafe 

operational directors and the Director Investigations 

meet weekly. 
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18 Where process 

improvement 

projects are 

instigated the 

project teams be 

comprised of 

members from a 

diverse range of 

work groups to 

ensure that a 

broad range of 

views are taken 

into account and 

changes are 

implemented 

consistently across 

the business. 

Yes A number of process improvement projects were 

initiated comprising members of a diverse range of 

work groups. 

Examples of working groups instigated in in 2012 and 

2013 include: 

• Inspector Retention project; 

• Integrity Committee; 

• Managerial Leadership reference group; and 

• Inspector Resources steering committee. 

19 If a process 

improvement 

ethos is pursued 

by WorkSafe then 

this new focus and 

practice needs to 

be well 

communicated 

throughout the 

whole 

organisation to 

highlight its 

importance and 

impact on 

outcomes, how 

individual roles 

are impacted and 

what is required of 

them. 

Yes As a result of the Shelby report a number of business 

processes were improved involving members across 

WorkSafe. 

Outcomes from working groups and committees and 

changes made as a result of the Shelby report were 

communicated through emails to all of WorkSafe, 

regular meetings and staff presentations. During the 

Executive Management Committee (Governance) 

meeting held on 18 November 2013, the following 

meeting schedule was agreed: 

• Executive Management Committee meetings 12 

times a year 

• Operations Management Committee meetings 6 

times a year 

• Managerial Leadership meeting 4 times a year 

• Directorate team meeting 12 times a year 

• All staff presentations 2 times a year 

The Executive Management Committee meetings 

included the WorkSafe Commissioner and Executive 

Directors. The Operational Management meeting 

included the WorkSafe Commissioner, operational 

directors and team managers. The Managerial 

Leadership meeting included the WorkSafe 

Commissioner, directors and managers from across 

WorkSafe. Directorate team meetings included the 

relevant operational team manager and inspectors. 

All staff presentations were chaired by the WorkSafe 

Commissioner. 
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In addition to the meetings above, other meetings 

took place to facilitate the information flow, including 

regular director debriefs with the team managers and 

directorate meetings. 

Following the appointment of principal inspectors in 

2012, a principal inspector’s group was formed. This 

group developed or reviewed investigation processes 

in close consultation with WorkSafe Legal Services. 

The WorkSafe Commissioner also tasked this group 

to develop a Case Management system. The Case 

Management system instruction manual was 

approved in October 2013 (refer to Attachment 19.1). 

Due to the machinery of government changes and 

the new department structure from 22 January 2018, 

some meeting arrangements have changed however, 

there are still regular meetings at all levels within the 

Safety Regulation Group. 

The WorkSafe Commissioner and project 

coordinators sent a number emails to all of WorkSafe 

staff about development relating to the 

implementation of business processes and projects. 

Examples of emails to all of WorkSafe sent in 2012 

and 2013 include: 

• Cannington – 18 December 2013; 

• Drivers responsibility – current valid driving licence 

– 10 September 2013; 

• Technology to Transform project update – 27 

August 2013; 

• Inspector Attraction project completed – 24 May 

2013; 

• WorkSafe presentation all staff – 24 June 2013; 

• Name change – the Misconduct prevention 

committee is now named the Integrity Committee – 

21 December 2012 

• Decision about managing short – term acting 

appointments within WorkSafe – 26 October 2012; 

and 

• WorkSafe misconduct prevention strategy – 9 July 

2012. 
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20 Monitor rates of 

issuance of notices 

of individual 

inspectors to 

identify and 

examine rates that 

are particularly 

high or low. 

Yes Monitoring rates of issuance of notices of individual 

inspectors is done by team managers in formal and 

informal ways. As part of the performance review and 

development system, which is generally conducted 

twice a year, team managers monitor the number of 

investigations and the rate of issuance of notices. On 

an ongoing basis, team managers review progress 

towards the business plan and the performance of 

individual team members. Team managers also carry 

out quality investigation checks of investigations and 

discuss ongoing work and enforcement action with 

inspectors regularly. 

21 The need to 

maintain 

consistency of 

outcomes for 

inspections be 

acknowledged as 

a necessary 

function of 

distributed 

systems of 

inspections and a 

comprehensive 

plan with 

appropriate 

mechanisms and 

resourcing be 

developed to 

achieve this. 

Yes WorkSafe’s priority areas were developed with an aim 

to increasing consistency across the inspectorate. 

In 2013, the Quality Investigation Policy was 

developed in consultation with the Operational 

Management Committee with an aim to providing a 

transparent and consistent approach to WorkSafe’s 

compliance activities. The policy clarifies expectations 

for WorkSafe inspectors on how to conduct best 

practice investigations. The policy was introduced 

following the Shelby review to ensure the quality of 

WorkSafe investigations and to increase consistency 

in the way investigations are conducted across the 

inspectorate. 

Specific expectations are set for best practice reactive 

investigations into complaints or injury or disease 

notifications and for proactive investigations 

conducted as part of proactive projects. The policy 

further clarifies expectations in taking enforcement 

action in accordance with WorkSafe’s Compliance 

Policy and what details need to be included and 

saved in WorkSafe’s Information Systems 

Environment (WISE) and in the department’s 

document management system. 

A number of investigations in WISE are flagged for a 

quality check by that inspector’s team manager. 

Managers also carry out quality checks at random. As 

part of the quality check, managers examine if the 

investigation complies with expectations set in the 

Quality Investigation Policy A checklist based on the 

Quality Investigation Policy is developed and 

available to be used and assist. Following the quality 

check, team managers provide feedback to 

inspectors. 
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22 The Training and 

Audit officers 

research how 

other 

organisations seek 

to attain 

consistency and 

develop a plan for 

the inspectorate 

function. A 

stakeholder 

workshop could 

be a useful 

mechanism for 

adapting other 

systems. 

Yes The department is a member of the National 

Workplace Inspector Training Development 

Reference Group (NWITDRG). This reference group is 

tasked by the Heads of Workplace Safety Authorities 

to develop, share and benchmark resources to build 

inspector capability nationally. The reference group 

has regular teleconferences and shares training 

resources and information on govdex, which is a 

government sharing platform. 

In February 2016, the Inspector Development and 

Training Manager and a team manager attended a 

two-day workshop held by the reference group in 

Melbourne. Information, resources and knowledge 

were shared between jurisdictions to increase 

consistency throughout jurisdictions in Australia and 

New Zealand. The reference group is currently 

working on a national learning and developing 

framework. 

23 Implement 

focussed 

coordination roles 

by directors in 

addition to their 

directorate 

management 

roles, for functions 

such as projects, 

investigations, 

planning, 

Inspectorate 

standards and 

regions. The remit 

should be decided 

by EMC. 

Yes In 2012-2013, the Executive Management Committee 

commenced a number of projects that were 

managed by directors. 

Examples of these projects include: 

• Managerial Leadership project; 

• WorkSafe Culture project; 

• Technology to Transform project; 

• Stakeholder Engagement; 

• Inspector Attraction project. 

Around the same time, the Case Management system 

was developed and implemented in 2013, with clear 

roles for various functions, including directors, 

principal inspectors and team managers. 

The Executive Management Committee agreed on a 

new meeting structure and schedule. The Managerial 

Leadership meeting was a new meeting where 

directors and managers from across WorkSafe met. 

Another initiative was to include a standing item 

‘Managerial leadership – sharing information’ agenda 

of the Operational Management Committee. 

The Team Manager Regional and Primary Industries 

attends the management meetings in Perth. 
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24 The collaborative 

mechanisms 

(meetings and 

committees, 

working groups) 

utilised by 

WorkSafe be 

reviewed to 

ensure they are 

effective, focussed, 

understood, 

participated in and 

regular. 

Yes In 2013, a review of meetings, committees and 

working groups by the Executive Management 

Committee resulted in a new schedule for meetings 

at various levels across WorkSafe. In addition, a 

number of working groups and reference groups 

were formed. These groups were made up of persons 

from various areas within WorkSafe. 

25 Greater use of 

working groups 

involving 

members from 

across WorkSafe 

be utilised on 

special projects. 

Yes A number of working groups, involving members 

from across WorkSafe were instigated in 2012 and 

2013. Examples of working groups instigated in in 

2012 and 2013 include: 

• Inspector Retention project workgroup; 

• Integrity Committee; 

• Managerial Leadership reference group; and 

• Inspector Resources steering committee. 

26 Formal, regular 

high level 

management 

meetings 

involving each 

Director be 

instigated and 

committed to on 

an ongoing basis. 

Yes In 2012-13, fortnightly operational director meetings 

began, aiming to increase consistency throughout the 

operational areas. Since the introduction of the new 

structure across the department, weekly directors’ 

meetings are held. These meetings include the 

A/Director Service Industries and Specialist, the 

Directors Industrial and Regional and the Director 

Investigations. 

Fortnightly meetings between the WorkSafe 

Commissioner and each director also continued. 
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27 Formal team 

meetings be 

implemented 

within directorates 

to discuss 

operational 

challenges, how 

roles can 

contribute to 

addressing these 

problems as well 

as the broader 

issues facing 

WorkSafe in the 

future and how 

these are being 

addressed within 

the organisation. 

Yes Formal team meetings were implemented across all 

operational teams in 2013, following the meeting 

schedule introduced by the Executive Management 

Committee. 

28 Formal cross 

consultative 

mechanisms be 

established 

between 

directorates where 

staff work 

together and 

collaborate on 

projects. This 

should include 

protocols for 

metropolitan 

inspectors 

working in 

regional areas. 

Yes A formal cross consultative mechanism between 

directorates commenced in 2012-13 with a proposal 

to integrate the skills of ergonomic scientific 

officers/inspectors into industry team operational 

work. It was agreed to designate an ergonomics 

scientific officer to each team to improve integration, 

industry familiarisation and knowledge sharing. 

Ergonomic scientific officers attend team meetings 

and assist with ergonomic questions or issues relating 

to reactive work or proactive work. Ergonomic 

scientific officers also prepare industry specific 

guidance material, including templates. As part of the 

ergonomic initiative, all inspectors received training 

in manual tasks and inspectors are encouraged to 

conduct joint investigations with ergonomics 

scientific officers. 
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29 The outcomes of 

formal 

management 

meetings be 

discussed with 

staff and/or a high 

level summary be 

distributed to staff 

to ensure that the 

messages and 

outcomes are 

consistently 

relayed across 

directorates. 

Yes Debrief meetings between the operational director 

and team managers were introduced across all areas. 

Debrief notes are circulated within the teams and/or 

discussed at regular team meetings to ensure the 

outcomes of high level meetings are consistently 

relayed across directorates. 
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30 The use and 

function of the 

intranet be 

reviewed to 

ensure it is kept 

updated, 

championed and 

utilised as a key 

point of reference 

for all WorkSafe 

information. 

Yes The intranet is used as a source for the entire 

department and includes a wide range of 

information, including: contact details; news flashes; 

finance systems like access to finance systems, 

services, delegations and forms; human resources 

systems like payroll management, employment, 

occupational safety and health and wellbeing, 

workforce planning and development, human 

resource consultancy and a manager’s toolkit; forms 

and policies; tools and services; divisional information 

and the Transition Project. The Transition Project 

intranet page provides information about the 

establishment of the new department and the 

restructure implemented in January 2018. 

Specific information relating to WorkSafe include the 

divisional business plans, documents developed by 

the Integrity Committee such as WorkSafe’s Code of 

Behaviour, misconduct reporting flowchart, 

misconduct reporting form with instructions and 

misconduct frequently asked questions. 

In addition, specific safe work procedures such as 

WorkSafe’s managing staff exposure to significant 

hazards and safety alerts are provided on the 

intranet. 

Further changes to the intranet will be made as the 

intranet of the former Department of Mines and 

Petroleum and the Department of Commerce are 

being integrated. At this stage, one platform has 

been built providing corporate information and news 

applicable to the whole department with access to 

the intranet sites of the former departments. 

Operational procedures and guidelines are not 

included on the intranet. These are available from 

Inspector Resources in the document management 

system Objective. 
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31 Performance 

management 

processes should 

reflect both the 

value and 

importance of 

roles as to where 

they fit in the 

organisation, and 

contribute to the 

larger 

organisational 

context and 

picture. 

Yes Performance management forms were updated at the 

time to reflect the different levels. Half-yearly 

performance management meetings are held in all 

operational areas. 

The performance review and development system is 

linked to WorkSafe’s business plan which is in turn 

linked to the national priorities in the SafeWork 

Australia National Strategy. By linking the different 

documents, it is more evident inspectors are making 

a contribution to the bigger picture. 

The current performance review and development 

system is user friendly and delivered by utilising 

Word templates. As per 1 July 2018, a new 

performance review and development system will be 

implemented. This electronic systems forms part of 

the Human Resources (HR) system known as Eski and 

will be directly linked to the deliverables in the 

Group’s Business Plan. 
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32 Additional 

informal and 

formal 

communication 

mechanisms which 

are pragmatic for 

WorkSafe be 

identified and 

utilised to improve 

information flow 

upwards and 

downwards 

throughout the 

organisation. 

Yes On 18 November 2013, the Executive Management 

Committee (Governance) agreed to implement a 

meeting schedule to facilitate information sharing 

upwards and downward throughout the organisation. 

The following schedule was agreed and implemented: 

• Executive Management Committee meetings 12 

times a year 

• Operations Management Committee meetings 6 

times a year 

• Managerial Leadership meeting 4 times a year 

• Directorate team meeting 12 times a year 

• All staff presentations 2 times a year 

The Executive Management Committee meetings 

included the WorkSafe Commissioner and Executive 

Directors. The Operational Management meeting 

included the WorkSafe Commissioner, operational 

directors and team managers. The Managerial 

Leadership meeting included the WorkSafe 

Commissioner, directors and managers from across 

WorkSafe. Directorate team meetings included the 

relevant operational team manager and inspectors. 

All staff presentations were chaired by the WorkSafe 

Commissioner. In addition to the meetings above, 

other meetings took place to facilitate the 

information flow, including regular director debriefs 

with the team managers and directorate meetings. 

Additional communication mechanisms introduced 

included emails from the WorkSafe Commissioner to 

all of WorkSafe. 
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33 Communication 

be identified as an 

important tool for 

improving 

productivity and 

effectiveness 

throughout the 

organisation and 

be factored into 

any organisational 

change or project 

implementation 

initiatives.  

Yes Communication mechanisms described under 

question 32 were seen as critical to the successful 

implementation of changes introduced following the 

Shelby report. Staff consultation took place in various 

ways. Examples include the participation of staff in 

various working groups and opportunities to provide 

feedback, for instance through surveys. Progress on 

projects and working groups was communicated 

through meetings at different levels. 

As part of changes to the WorkSafe structure 

implemented in August 2017, a copy of WorkSafe’s 

Investigative Capacity Review and the Determination 

document were provided to staff. Staff members 

were given an opportunity to provide feedback. 

During this change process, communication methods 

used included emails, discussions during regular 

meetings and staff presentations. 

As part of restructure of the department 

implemented in January 2018, a Transition Taskforce 

was formed. Change principles were set at the start of 

the project. Various communication methods were 

used during the phases of the transition project. 

Working groups were formed and a special intranet 

webpage for the transition project was established. 

This webpage provides access to various transition 

documents, regular Director General communications 

with updates, PowerPoint presentations and 

frequently asked questions. Staff members were 

consulted about the proposed structure and changes 

were discussed during staff meetings. 
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34 Implement 

processes to 

deliberately 

combat 

corruption, such 

as periodically 

rotating inspectors 

to different client 

lists or different 

teams. 

Yes In 2013, a number of systems were implemented to 

identify, control and combat corruption, including: 

• the establishment of the Integrity Committee, 

including officers from across WorkSafe; 

• the implementation of WorkSafe’s Code of 

Behaviour – this Code was distributed to all staff in a 

laminated format and displayed throughout the 

WorkSafe office; 

• the development of a misconduct flowchart, a 

misconduct reporting from with instructions and 

frequently asked questions; and 

• the implementation of the Quality Assurance 

system, where workplaces are contacted and asked 

about the inspector’s visit, including times and dates 

the inspector attended the workplace. 

A system for inspectors rotating across teams on a 

voluntary basis was already in place, however 

following the restructure implemented in 2017, a 

working group was formed to review and revise this 

system. Over the last years, inspectors have also been 

moved across teams for operational reasons. As a 

result of the restructure, new teams were formed to 

work across different industries (ANZSICs). Most 

inspectors are now working in different industries 

under different managers. 

A conflict of interest reporting system was recently 

implemented across the department and all 

employees are currently being trained in the new 

systems. 

35 Review 

periodically 

inspection 

outcomes for 

inspectors as 

proposed in 

Recommendation 

20, including 

analysis directed 

at identifying 

potential issues 

with respect to 

corruption. 

Yes In the interests of further building a culture of 

accountability and integrity at WorkSafe and 

receiving feedback as to how services can be 

improved, an inspection Quality Assurance Program 

was initiated in the second half of 2015. 

The program was built to solicit external stakeholder 

feedback from employers or their relevant 

representative who have recently received a visit from 

a WorkSafe inspector. 

The intention of the Quality Assurance Program is to: 

• collect evidence that inspections are conducted in 

accordance with the Code of Conduct; 

• continue to build a culture of accountability and 

integrity at WorkSafe; 
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• seek and collate feedback from external 

stakeholders about their experience in dealing with 

inspectors and whether their experience is consistent 

with the WorkSafe Code of Behaviour; 

• verify that official records of investigations, 

improvement notices and inspection durations are 

accurate; 

• give WorkSafe the mechanism to identify 

discrepancies between inspector records and the 

customer experience; and 

• collect stakeholder feedback as to how we can 

improve our performance. 

As part of the program, the employer or their 

relevant representative is contacted by phone by a 

manager within the Business Services Directorate, 

which is separate from the operational areas. 

This manager asks a series of questions to determine 

the quality of the service and the experience of the 

stakeholder. The responses to the questions are 

recorded in a spreadsheet. The customer’s feedback 

is recorded, including verbatim responses. A quarterly 

report is provided to the operational directors. 

When an employer or relevant representative is 

contacted, the following questions are included in the 

quality assurance survey: 

• did [name inspector] introduce him/herself to you 

in a clear and appropriate manner; 

• how long was [name inspector] at your workplace; 

• did he/she issue you with any notices or verbal 

instructions; and 

• did you find the inspection helpful. 

Inspector activity to be audited is selected by the 

manager conducting the audits, using random 

sequencing software. Further information about this 

system is included in WorkSafe’s submission. 

Another mechanism introduced in 2013 to review 

outcomes and potential issues was the introduction 

of the quality investigation checks by the team 

manager based on the Quality Investigation Policy. 
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36 Further enhance 

the depth and 

breadth of 

relevant and 

current workplace 

information and 

educative material. 

Yes Enhancing the depth and breadth of relevant and 

current workplace information and educative 

materials is ongoing. Most workplace information 

and educative materials are now developed by the 

inspectorate. 

In 2013, as part of the whole of WorkSafe project in 

labour hire educative material for this industry and 

host employers was developed. Since 2012-13 a large 

number of industry checklists have been developed 

for many different industries as part of campaigns or 

industry projects. These industry checklists are 

available on the WorkSafe website: 

http://www.commerce.wa.gov.au/worksafe/checklists-

and-subby-pack. 

In addition, various other educational materials have 

been developed in the last six years, for instance in 

relation to manual tasks (manual tasks toolkit, 

solutions, industry checklists) and psychologically 

safe and healthy workplaces, including bullying. This 

information is also available on the WorkSafe 

website: 

http://www.commerce.wa.gov.au/worksafe/manual-

tasks-toolkits-and-information-resources; 

http://www.commerce.wa.gov.au/worksafe/toolkits-

and-information-resources-bullying. 

http://www.commerce.wa.gov.au/worksafe/checklists-and-subby-pack
http://www.commerce.wa.gov.au/worksafe/checklists-and-subby-pack
http://www.commerce.wa.gov.au/worksafe/manual-tasks-toolkits-and-information-resources
http://www.commerce.wa.gov.au/worksafe/manual-tasks-toolkits-and-information-resources
http://www.commerce.wa.gov.au/worksafe/toolkits-and-information-resources-bullying
http://www.commerce.wa.gov.au/worksafe/toolkits-and-information-resources-bullying
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37 Consider 

expanding the ICT 

functionality and 

capability to allow 

Inspectors to 

access a broader 

range of electronic 

information while 

in the field 

conducting 

inspections. 

Yes Following the Shelby report, a Technology to 

Transform project commenced in July 2012. As a 

result of this project, several of initiatives were 

implemented. 

In 2013, the WiFi capability of laptops was turned on 

and a WiFi network was established at WorkSafe’s 

head office. Subsequently, WiFi networks were 

established at the regional offices. As a result of 

turning on the WiFi capability of laptops, inspectors 

were able to access the WorkSafe network on their 

laptops in places where they could access free WiFi. 

In addition, in 2013 a trial took place of tablets and 

smart phones. Smart phones were trialled as a 

hotspot (WiFi access point) to gain access to 

WorkSafe’s live computer systems. In 2014, iPhones 5 

were purchased for each inspector. From that time, 

inspectors are able to use their iPhone as a hotspot 

and connect their laptop to the WorkSafe network 

through a secure connection while in the field. 

Laptops have been replaced in 2015 and iPhones 

have been upgraded to iPhones 7 plus in 2017. 

38 Consider utilising 

a range of social 

media to enhance 

the dissemination 

of relevant 

information to 

employers. 

Yes Social media was considered and a Twitter account 

was created. After a trial of three months in 2012, this 

form of social media was continued and is used to 

enhance the dissemination of relevant information to 

employers. 

39 Review the 

availability of 

information in 

hard copy to 

Inspectors to 

ensure supply 

meets demand. 

No Due to budget constraints and changes to the way 

workplaces access information nowadays through 

smartphones and mobile friendly websites and e-

newsletters, it was decided to move away from hard 

copy publications. 

40 Review the current 

and potential IT 

and telephone 

functionality and 

identify changes 

required to better 

support the role of 

the Inspectors. 

Yes Following the Shelby report, as part of the 

Technology to Transform project the IT and mobile 

telephone functionality was reviewed and various 

options were trialled. As a result, in 2014, iPhones 

were introduced and inspectors were able to access 

the WorkSafe network in the field. WISE generated 

emails alerting inspectors about reactive work 

allocations were also introduced. These emails 

include all relevant details in a request to attend or 

injury notification. 
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41 Current use and 

possibilities for 

the (WISE) system 

in its current form 

to be investigated 

to identify those 

practices that can 

enhance 

effectiveness and 

maximise the 

benefit from the 

existing system. 

Yes Since 2012, a large number of enhancements have 

been made to WISE. Some of these enhancements 

include: 

• development of the WISE Handbook – available in 

WISE online (PROD) and offline (REPL); 

• availability of sample notices – available in WISE 

PROD and WISE REPL; 

• ability to link WISE to document management 

system (DMS) and save documents in WISE (local 

documents and DMS documents; 

• ability to relate investigations; 

• implementation of a quality investigation tab for 

manager in all verification investigations to be able to 

record the quality check – investigation cannot be 

completed until the manager has completed the tab; 

• availability of template letters and forms in WISE 

PROD and WISE REPL; 

• availability of external name search in WISE PROD 

(Business register name search in WISE); 

• availability of external address search in WISE PROD 

(registered postal address search); 

• ability to enter online notification of injuries – linked 

to WISE; 

• ability to enter online notification of requests to 

attend – linked to WISE; 

• changes to the lay-out of notices with separate tabs 

for reasons and directions; 

• email notification of requests to attend and injuries 

when a job is allocated or updated to the relevant 

inspector; 

• access to a business register (a list of registered 

workplaces per industry and location); and 

• ability to record proactive projects under a specific 

project type for team projects. 
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42 Desired 

enhancements be 

identified and 

cost-benefit cases 

for developing 

these be 

investigated. 

Yes Desired enhancements to WISE were identified at the 

time. In the last six years, a large number of 

enhancements have been implemented in WISE with 

an aim to enhance the capabilities of the current 

system. Examples of WISE enhancements 

implemented in the last six years are listed under 

question 41. 

Currently, the department is analysing the suitability, 

requirements and cost of implementing the Safety 

Regulation System used in other areas of the 

Department of Mines, Industry Regulation and Safety 

for a potential replacement of WISE. 

43 Review the 

organisation’s 

promotional 

strategies and 

their alignment 

with the 

organisation’s 

strategic goals 

and objectives 

Yes As part of the yearly business planning process, 

WorkSafe undertakes a review of promotional 

strategies and their alignment with the organisation’s 

strategic goals and objects every year. This is part of 

the department’s ongoing business planning process. 

It should be acknowledged that as a result of the 

reduced funding, promotional activities were reduced 

or closed down. For instances, as result of budget 

constraints, the ThinkSafe Small Business Assistance 

Program closed down in 2014. 

44 In particular, 

review the merit of 

attendance at 

agricultural shows 

as a promotional 

mechanism. 

Yes The merit of attendance at agricultural shows was 

reviewed in 2012. A measurable value of attending 

agricultural shows on an ongoing basis could not be 

determined. 

As most agricultural shows are held in regional towns 

or centres in the weekends, cost was high due to 

overtime, travel cost, accommodation cost in times of 

a high demand for accommodation in the town and 

equipment hire, such as a tent and displays. 

After the decision was made to no longer attend 

agricultural shows or field days, WorkSafe gave the 

power take-off (PTO) guarding display to FarmSafe 

for them to use it during agricultural shows and field 

days. 
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45 Regional staff be 

formally consulted 

and advised by 

senior level 

management on 

WorkSafe policy 

with regard to 

attendance at 

agricultural shows 

and the reasoning 

behind the 

decision. 

Yes At the time, regional staff was consulted. The 

Manager Promotions, the Director Construction and 

Primary Industries and the WorkSafe Commissioner 

were involved in the consultation process. Following 

consultation, regional staff members were advised of 

the decision to no longer attend agricultural shows. 

46 In line with section 

6.5, incorporate 

mechanisms for 

evaluating the 

efficacy and cost 

effectiveness of 

the promotional 

activities. 

Yes Promotional activities, such as the Safe Work October 

are subject to evaluations. Feedback from 

participants is obtained after each session. Feedback 

from participants is used to determine future 

programs. Fees for attending Safe Work October 

sessions are determined yearly and were between 

$25 and $35 in 2017. Fees generally cover cost for 

paid speakers, catering and venue hire. 
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47 Strong and 

consistent 

operational and 

strategic 

leadership be 

developed via 

ongoing 

modelling, 

coaching, 

mentoring, and 

personal 

development. 

Yes To develop a strong and consistent operational and 

strategic leadership via ongoing modelling, coaching, 

mentoring and personal development, a number of 

initiatives were taken including: 

• the development of WorkSafe’s Code of Behaviour 

in 2012; 

• the Managerial Leadership project in 2013, 

including workshops for members of the Executive 

Management Committee and for all managers and 

the development and implementation of the 

Managerial Leadership statement paper. Follow up 

coaching was provided to managers; 

• the Culture project in 2013, which resulted initially 

in an EMC discussion paper about WorkSafe’s culture, 

which led to a number of initiatives, including the 

development of the WorkSafe Culture statement 

paper, a WorkSafe Culture survey and presentations 

and discussion during staff meeting about the results 

and follow up actions; 

• the implementation of a new structure and schedule 

for management and staff meetings and debriefs at 

various levels in 2013; 

• the new Career Progression system level 4-5, level 

5-6, specified calling level 1-2 and specified calling 

level 2-3 and the Performance Review and 

Development system at level 5 in 2012 and 2013; 

• the provision of external management training for a 

number of officers in recent years; 

• the provision of the internal Management 

Excellence Development Program to nominated staff 

from 2018; and 

• the implementation of the department’s mentoring 

program in 2018. 

48 As proposed in 

Recommendation 

24, formal 

collaborative 

structures be 

implemented 

around the 

leadership group. 

Yes Formal collaborative structures were implemented 

around the leadership group in 2013, including a new 

structure and schedule for management and staff 

meetings. 

In addition, a number of working groups and 

reference groups including members from across 

WorkSafe were formed. 
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49 Cultural change be 

seen as an 

ongoing planned 

project to address 

leadership 

approaches. 

No WorkSafe did not see cultural change as an ongoing 

planned project. Cultural change was a planned 

project in 2013 in addition to other projects and 

initiatives. The combination of these projects and 

initiatives led to many changes relating to managerial 

leadership, behaviour and expectations. 

Changes were initiated in 2013 and further 

implemented in the following years resulting in 

ongoing cultural change. It was thought that 

changing the culture was part of a bigger picture. An 

ongoing planned culture project would not be the 

only way to achieve ongoing cultural change. 

50 A unified 

understanding of 

business direction 

and how roles 

contribute to 

organisational 

objectives be 

developed. 

Yes To unified understanding of business direction and 

how roles contribute to organisational objectives was 

achieved through a number of initiatives including: 

• the Managerial Leadership project; 

• the newly formed managerial management meeting 

where all WorkSafe managers had an opportunity to 

meet and discuss whole of WorkSafe development; 

• all WorkSafe meeting with updates on business 

direction. 

As part of the changes to the WorkSafe, staff 

consultation has taken place and officers were 

provided with copies of relevant documents including 

the Capacity Review document, the Proposal for 

Change and Determination documents. To gain a 

better understanding of business directions and how 

roles contribute to the organisational objectives, 

proposals were discussed during meetings at 

different levels. 
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51 Opportunities for 

learning, career 

development and 

training (beyond 

criteria 

progression) be 

managed 

proactively and 

supported. 

Yes It was recognised that career development and 

training needed to be managed and supported 

proactively. In May 2013, a training needs analysis 

was carried out to identify training needs across the 

inspectorate. In addition to the 6-week induction 

program, the Certificate IV of Government 

(Investigations) and the Diploma of Government 

(Workplace Inspection) inspectors are offered various 

training opportunities through the Skills 

Development Program.  

Inspectors who do not hold a Diploma of Workplace 

Health and Safety (WHS) are encouraged to obtain 

this Diploma. This qualification is actively supported 

and recognised as high value for inspectors. Financial 

support and study leave are available for this 

Diploma. 

Since last year, the Diploma of Government 

(Investigations) is offered to the investigators in the 

Investigations Directorate. 

Short and long term learning and development needs 

are part of the Learning and Development Action 

Plan. This plan forms part of the performance review 

and development system. Assistance, support, 

coaching and training are discussed and agreed to 

assist the employee to gain skills and experience, to 

assist the employee to achieve their goals. 

To assist inspectors to achieve their development and 

career goals, the department offers study assistance 

and study leave for studies relevant to the 

department in accordance with the study assistance 

policy and guidelines. Examples of study assistance 

provided include post graduate studies in a relevant 

field and the Public Sector Management Program, 

which is a Graduate Certificate in Business (Public 

Sector Management). 

Since the Shelby report, the Career Progression 

system has significantly changed and now provides 

proactive career development opportunities to senior 

inspector positions. 
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52 A supportive and 

consistent 

leadership and 

culture that 

support employee 

retention be 

adopted 

throughout the 

organisation. 

Yes Various projects and initiatives, including the 

Managerial Leadership project, the Culture project, 

the Quality Investigation Policy and the revised 

Career Progression system provided systems to foster 

a supportive and consistent leadership culture. 

Before 2012, WorkSafe had a significant issue of 

inspector staff turnover. There were a number of 

reasons inspectors left WorkSafe at the time. One of 

the factors resulting in a high turnover was the 

demand for occupational safety and health 

professionals in the private sector due to the mining 

boom, while salaries of WorkSafe inspectors were 

disproportionate to salaries offered in the private 

sector at that time. 

In the last years, turnover has been relatively low. The 

most common reason for inspectors leaving the 

department now is retirement. 

53 Performance 

feedback provided 

by managers be 

regular, and both 

formal and 

informal. 

Yes Formal feedback through the performance review 

and development system is provided at least twice a 

year. 

Ongoing feedback is provided through reviewing 

collated tasks and the manager providing feedback, 

as part of the Career Progression system from level 4 

to level 5 and the Performance Review and 

Development system at level 5. This is a proactive 

system where feedback and coaching is provided to 

inspectors. This results in the team manager and 

inspector actively identifying development 

opportunities, providing the ability to collate tasks for 

the next level or increment. 

Informal constructive feedback is provided by 

managers on an ongoing basis, for instance following 

a quality check of an investigation. 

54 Low cost 

employee 

recognition 

mechanisms be 

utilised 

consistently 

throughout all 

Directorates. 

Yes Positive feedback is provided ad hoc, for instance 

where jobs have been done well or positive feedback 

is provided by employers or other stakeholders. This 

feedback is shared with senior management and 

others where appropriate. 

55 The ability for 

employees to 

access and be 

involved in 

Yes In September 2012, the renewed Career Progression 

system from level 4 to level 5 and the Performance 

Review and Development system at level 5 were 

approved and implemented. These systems provide 
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different and 

challenging 

work/projects be 

championed and 

proactively 

managed by 

directors and team 

managers. 

opportunities for inspectors to be involved in 

different and increasing challenging work throughout 

their career. In November 2013, the Career 

Progression system from level 5 to level 6 and 

specified calling was implemented, which provides 

further career opportunities for inspectors to 

progress to a senior inspector level.  

Career progression is unique to WorkSafe. In the 

public sector, there are only very few agencies that 

have implemented a career progression system. In 

most other agencies, progression to the next level is 

only available through merit selection and is 

restricted to vacant positions only. 

Team managers play an important role in the career 

progression of inspectors and providing career 

opportunities, including different and challenging 

work and projects. Team Manager Information 

Handbooks have been developed, which clearly set 

out the role of management in the progression of 

inspectors to the next level or through the increments 

at level 5. Team managers and staff have also 

received training in these systems. 

Development opportunities in vacant level 6 positions 

through a merit selection process are provided to 

inspectors who aspire to become senior inspectors. 

Depending on the workload in the Investigations 

Directorate, full-time or part-time secondment 

opportunities are also provided to inspectors who are 

working in the inspection teams. 

Yearly, an opportunity to change teams or 

directorates is also provided. Inspectors can apply to 

change teams to become involved in different and 

challenging work or projects. This system was 

recently reviewed following the structural changes to 

the department. Inspectors are currently able to apply 

to move teams or directorates. 

During the yearly business planning process, 

inspectors are also encouraged to come forward with 

ideas for team projects. Team projects are 

coordinated by inspectors and support is provided by 

the team manager or senior inspector in the team. 

Support is also provided by the team manager in 

relation to the development of internal and external 

publications. 
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56 Inappropriate 

workplace 

behaviours be 

identified and 

addressed and 

appropriate 

workplace 

behaviours 

modelled and 

rewarded. 

Yes Following the Shelby report, a number of initiatives 

were implemented, including: 

• the development and implementation of 

WorkSafe’s Code of Behaviour; 

• the Managerial Leadership project, leading to a 

Managerial Leadership paper, workshops and 

coaching; 

• the Culture project, leading to the development and 

implementation of the Culture paper; 

• the Quality Assurance system, where workplaces are 

contacted to obtain feedback about the inspection; 

and 

• the Integrity Committee, which resulted in the 

implementation of a ranges of initiatives including 

reporting systems for reporting misconduct. 

Inappropriate workplace behaviours are addressed 

through the department’s grievance policy and 

guidelines and the department’s disciplinary system. 

Trained contact officers are appointed to act as a first 

point of contact for other employees. Where relevant, 

inappropriate behaviour is investigated. Resolution 

may include, but is not limited to mediation, 

coaching, training, review of processes or 

commencement of a disciplinary process in 

accordance with the relevant policy and procedures. 

57 Address cultural 

issues as 

previously 

recommended. 

(See 

Recommendation 

47 to 

Recommendation 

50.) 

Yes Refer to the examples of initiatives taken to address 

cultural issues and the attachments provided under 

recommendations 47 and 50. 
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58 Develop and 

implement clear, 

targeted 

recruitment 

policies and 

practice. 

Yes The Inspector Attraction – implementation project 

was coordinated by one of the directors and 

commenced in July 2012 to implement the 

recommendations. This project was completed in 

May 2013. The close-out report was approved by the 

Executive Management Committee on 10 June 2013. 

The project resulted in a range of outputs and 

systems including: 

• the revision of job description forms for all 

inspector positions; 

• the revised appearance and wording of job 

advertisements for inspector positions; 

• a video titled Are you our next WorkSafe Inspector?; 

• a brochure titled What it takes to be a WorkSafe 

inspector; 

• a selection panel toolkit which included the 

following WorkSafe resources: 

 - a recruitment and selection ready reckoner; 

 - a guide for selection panels on the variety of 

assessment methods; 

 - a guide to the composition and accountabilities of 

selection panels; 

 - a checklist and timetable for selection panels; 

 - a list of alternative locations for advertisements; 

 - a toolkit with suggested interview questions for 

new inspector positions; and 

• the development and delivery of a one-hour 

information session for those with recruitment and 

selection accountabilities. 

The video titled Are you our next WorkSafe Inspector? 

and the brochure titled What it takes to be a 

WorkSafe inspector are available on the WorkSafe 

website: 

http://www.commerce.wa.gov.au/worksafe/are-you-

our-next-worksafe-inspector. 

59 Address 

disincentives such 

as the way in 

which Criteria 

Progression 

processes operate. 

Yes The Career Progression system from level 4 to level 5 

required inspectors to complete 20 tasks. 

These tasks were linked to the Diploma of 

Government (Workplace Inspection). Tasks included 

the production of at least two investigation reports 

into serious or fatal incidents recommending 

http://www.commerce.wa.gov.au/worksafe/are-you-our-next-worksafe-inspector
http://www.commerce.wa.gov.au/worksafe/are-you-our-next-worksafe-inspector
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prosecution action and conducting records of 

interview independently. 

Most inspectors at level 4 had difficulty conducting 

complex investigation work and taking evidence for 

prosecutions. This type of work was predominantly 

conducted by senior inspectors. 

At the time, coaching was ad hoc and there was no 

case management system in place. As there were 

issues surrounding the quality of investigation work 

conducted by level 4 inspectors, most inspectors 

were not able to progress to level 5 or it took many 

years to progress to this level. It was acknowledged 

that the previous requirements were onerous and led 

to frustration for level 4 inspectors and substandard 

investigation work. 

Another factor was that the salary of level 4 

inspectors was disproportionate to salaries offered in 

private industry and salaries offered to inspectors 

administrating OSH legislation in the then 

Department of Mines and Petroleum. 

To address the issues, the following actions were 

taken: 

 job description forms (JDFs) for level 4 and 

level 5 were revised. The difference between 

the level 4, 5 and 6 positions was clarified 

when the JDFs were reviewed and revised. 

Level 4 positions became inspector entry 

positions, where investigation experience was 

not a job related requirement. For level 5 

positions investigation experience was 

required and for level 6 senior inspectors 

complex investigative work experience and 

prosecutions or high level inspection work 

was required; 

 when the JDFs were changed, the level 5 

position was advertised through merit 

selection. A number of level 4 inspectors with 

years of experience in conducting reactive 

investigations were then able to progress 

through to level 5 through merit selection; 

 significant changes were made to the Career 

Progression system in 2013. Newly appointed 

inspectors at level 4, without experience in 

conducting investigations, were able to 

progress through to level 5 through the 

Career Progression system from level 4 to 
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level 5, after meeting certain conditions 

including: 

- inspector has been at level 4 for at least 

12 months; 

- four required tasks have been 

completed demonstrating the inspector 

is able to conduct investigations; 

- satisfactory performance at level 4; and 

- Certificate IV in OHS or a Diploma in 

OSH or higher OHS qualification or 

equivalent relevant experience; 

the system was linked to job related 

requirements in the level 5 JDF. 

 the Performance Review and Development 

system level 5 was developed for inspectors 

recruited at level 5 or inspectors who had 

progressed through from level 4 to level 5. 

The system is a pathway to advance through 

the increments in level 5 or demonstrate 

satisfactory performance. The system is 

based on competencies required at level 5. 

Conditions for the progression through the 

increments within level 5 are linked to 

competencies required at level 5; 

 in addition, changes were made to the tasks 

relating to preparing prosecution reports and 

conducting records of interview 

independently. 

The Career Progression system from level 4 to level 5 

and the Performance Review and Development 

system at level 5 are based on common tasks 

inspectors carry out as part of their work. Within the 

Performance Review and Development system at 

level 5, evidence for tasks is collated over a period of 

three years in which the complexity of the tasks 

increases every year. 

The tasks are mapped against units of competency in 

the Diploma of Government (Workplace Inspection). 

This Diploma is nationally recognised and is 

specifically designed for workplace health and safety 

inspectors. This Diploma is recognised and 

implemented in most jurisdictions administrating 

workplace health and safety legislation in Australia. 

When inspectors have completed all tasks, the 

Portfolio of Evidence is assessed by an independent 

registered training organisation (RTO). When 
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successful, the inspector obtains the Diploma of 

Government (Workplace Inspection). In the past, 

WorkSafe did not have an arrangement with a RTO 

and inspectors did not receive a Diploma after 

completing the tasks. The recognition of obtaining 

the Diploma is much appreciated by inspectors. 

As a result of changes made to the units of 

competency in the Diploma of Government 

(Workplace Inspection), the Career Progression 

systems and tasks were further reviewed and revised 

in 2017. 

Career Progression from level 5 to level 6 and 

specified calling was introduced in 2013. Key 

differences with the lower level Career Progression 

systems are that this system: 

 focuses on capabilities and outcomes and 

not on competencies or tasks; 

 is based on addressing four criteria at 

different levels; 

 the assessment panel includes a member 

external to WorkSafe; and 

 requires the need to demonstrate capability 

and impact. 

This system was developed by a Career Progression 

Taskforce comprising of the WorkSafe Commissioner, 

three operational directors, the manager inspector 

training and development and two team managers. 

An external consultant assisted with the development 

of the program. When the system was introduced in 

2013, presentations for team managers and staff 

were provided. 

60 Define technical 

and transferable 

skills which are 

non-negotiable 

for each role and 

ensure JDFs are 

updated to reflect 

these. 

Yes In 2013, as part of the Inspector Attraction project all 

JDFs of inspector positions were revised. The Job 

Related Requirements were significantly changed 

defining technical and transferable skills that are non-

negotiable for each role. 

61 JDFs be reviewed, 

and making 

industry 

experience 

‘desirable’ be 

considered. 

Yes Job description forms (JDFs) of inspectors were 

revised in 2013. Relevant industry experience was 

removed from the job related requirement section in 

JDFs and was replaced with the wording ‘Your 

expertise must be in a sector/field relevant to this 

position’. 
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62 Develop and 

implement new 

and innovative 

recruitment 

mechanisms and 

models to target 

candidates with 

specific workforce 

experience. 

Yes New and innovative recruitment mechanisms were 

implemented in 2013. 

63 Budget be 

allocated across 

the organisation 

for access to 

required training. 

Yes The Inspector Training and Development area holds 

the budget for inspector training. 

Training for all staff is also provided through the 

Learning and Development area within the Human 

Resources Directorate, which organises a number of 

training courses and opportunities and a mentoring 

program. Various online training courses are also 

provided through the in-house IT training webpage. 
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64 A greater 

emphasis be put 

on training 

towards 

developing a 

professional 

workforce. 

Yes A number of initiatives in 2013 and the years 

following put greater emphasis on training towards 

developing a professional workforce, including: 

 carrying out a training needs analysis; 

 moving budget from operational areas to the 

inspector development and training area to 

be able to offer a range of training courses 

for inspectors across the inspectorate; 

 ongoing review and revision of the induction 

program and the skills development 

program; 

 provision of training on demand; 

 mandatory training programs resulting in 

qualifications including the: 

- Certificate IV of Government 

(Investigations); 

- o Diploma of Government (Workplace 

Inspection); 

 for inspectors who do not hold a Diploma in 

WHS or higher level qualification, strong 

encouragement and support is given to 

obtain this Diploma; 

 for investigators the possibility to obtain a 

Diploma of Government (Investigations); 

 discussion of short and long term learning 

and development and training needs as part 

of the Learning and Development Action 

Plan, forming part of the performance review 

and development system; and 

 the provision of study assistance and leave in 

accordance with the departmental study 

assistance policy and guidelines. 

65 Mentors and 

coaches within the 

organisation be 

provided with 

adequate training 

and skills to 

ensure successful 

mentoring and 

teaching 

outcomes. 

Yes Coaching training is provided to all inspectors who 

coach or mentor other inspectors and is a mandatory 

training program for all level 5 inspectors. The 

coaching training is provided by an external training 

provider. 
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66 The review of 

criteria 

progression 

currently 

underway, address 

the issues of 

inconsistent 

access, use and 

requirements. 

Yes As explained under question 59 major changes were 

made to the Career Progression system and JDFs, 

which addressed issues with the system at the time. 

67 Improved and 

consistent support 

be provided for 

criteria 

progression across 

directorates, and 

the management 

of the process be 

documented. 

Yes The current Career Progression system is well 

supported throughout the directorates and by the 

union delegates and provides great career 

opportunities for inspectors, as further explained 

under question 59. 

68 The criteria 

progression 

framework include 

clear strategic 

business 

deliverables which 

are 

communicated. 

Yes Significant changes were made to JDFs and the 

Career Progression system in 2012 and 2013. 

Consultation took place with staff and the union 

about the changes. On 14 September 2012, the 

revised Career Progression 4-5 and Performance 

Review and Development system were launched. 

On 28 September 2012, three staff presentations took 

place in relation to the draft Career Progression 5-6 

and specified calling system. These presentations 

were provided by the external consultant who had 

assisted the Career Progression Taskforce with the 

development of this system. 

69 The criteria 

progression 

process be 

accessible and 

valued by 

employees. 

Yes As a result of the significant changes made to the 

Career Progression system in 2012 and 2013, the 

system became accessible for all inspectors and is 

since valued by staff. Since then, further reviews have 

taken place and significant changes have been made 

to the systems in 2017, as a result of the changes to 

the Diploma of Government (Workplace Inspection). 

These changes were well received by staff and 

management. 



 

Appendix 2    Implementation of Shelby Report recommendations 491 

 Recommendation Implementation How implemented 

70 Provide role clarity 

to the occupants 

of the specialist 

positions and 

communicate this 

to the all 

Inspectorate staff. 

This should 

include clarity and 

commitment as to 

the level of field-

based technical 

advice which will 

be provided. 

Yes At the time, a number of initiatives were taken to 

provide role clarity to the occupants of the specialist 

positions and communicate this to inspectorate staff, 

including: 

 consultation between the director, principal 

scientific officers/managers and staff; 

 introduction of the Managerial Leadership 

meetings; 

 the integration of the skills of ergonomic 

scientific officers into industry team 

operational work since 2012-13, which is 

further described under question 28; 

 the involvement of engineers in serious and 

fatal incident investigations, for instance as 

technical advisor, assistance with scoping 

expert documents in relation to plant related 

accidents and attendance at plant or scaffold 

related incidents; and 

 assistance from occupational hygienists in 

relation to asbestos issues and other health 

hazards in various industries. 

Since 2012, significant changes have taken place 

within the specialist teams, including staff 

movements and the appointment of new managers. 

The work of scientific officers is now more integrated 

with work undertaken by inspection and investigation 

teams. 

71 Review the 

structure and 

resourcing of the 

specialist teams to 

ensure the 

occupations are 

appropriate and 

the reporting 

relationships align 

with their required 

roles. 

Yes As part of the restructure of WorkSafe in August 2017 

and the retirement of some staff members, changes 

were made to the specialist teams and the 

management of specialists. One of these changes 

included the appointment of a Principal Engineer as 

manager of the Plant and Engineering Team. This 

brought the management of this specialist team in 

line with the management of other specialist teams. 

In addition, the Inspector Occupational Nurse moved 

from a general inspection area to the Occupational 

Hygiene and Noise Control (OHNC) team as this is a 

specialist position, which is more aligned with work 

undertaken by officers in the OHNC team. 
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72 The information 

flow mechanisms 

within and to the 

specialist teams be 

examined to 

ensure that they 

support the 

required roles. 

Yes Specialist teams are relatively small (between 6-7 

team members) and information flow mechanisms 

take place through informal and formal meetings, 

including team meetings, email correspondence and 

phone or face to face conversations. Debrief 

meetings attended by acting Director Service 

Industries and Specialist and the managers are taking 

place every two weeks. 

Inspectors can contact a specialist inspector directly 

for any question. Joint inspections by specialist 

inspectors and industry inspectors or investigators 

are arranged via the managers as needed. 

73 Establish 

appropriate 

purchasing 

arrangements and 

protocols to 

enable 

inspectorate staff 

to access specialist 

field-based 

technical advice as 

required. 

Yes WorkSafe investigates a broad range of workplace 

incidents. Technical advisors may be engaged during 

the course of an investigation to help identify: 

 possible causal factors; 

 issues for further enquiries; 

 relevant standards; 

 testing requirements; and 

 the need to use an expert witness and the 

type of expert that may be suitable. 

Technical advice may be obtained from internal or 

external sources. Arrangements were put in place by 

the WorkSafe Commissioner to explore the possibility 

of obtaining technical advice from an internal source 

first (eg an engineer), before obtaining technical 

advice from an external source. Where external 

technical advice is obtained, internal specialists are 

also likely to be involved. 

A list of potential technical advisors is available for 

inspectors in Inspector Resources, which may assist 

with finding a suitable technical advisor. Inspector 

Resources is accessible from the document 

management system which contains operational 

procedures, guidelines, letters and other relevant 

information for inspectors. 

As part of fatal or serious incident investigations, the 

department may engage an expert. The role of an 

expert is: 

 to provide an expert opinion in relation to 

questions that have arisen during the 

investigation; and 
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 if the matter results in a potential 

prosecution, to give evidence under oath and 

be available to be cross examined. 

Legal Services is usually involved with obtaining an 

opinion of an expert witness. In 2016, an internal 

expert kit was developed by Legal Services and 

training was provided to inspectors and investigators. 

Due to changes in ongoing technology and the broad 

range of incidents that WorkSafe investigates, 

different types of experts or advisors may be required 

to provide assistance or advice to inspectors or 

provide an expert opinion. 

Although identifying a suitable technical advisor or 

expert witness is sometimes challenging, there have 

not been any budgetary or other issues with 

engaging technical advisors or experts if required. 

The state and departmental purchasing procedures 

apply to engaging contractors. 

74 The Investigations 

role be separated 

from the 

inspections role 

and created as 

separate positions 

using the FTE 

fraction currently 

dedicated to 

investigations in 

each inspector 

role. 

Yes On 27 August 2017, the Major Incident Investigations 

Directorate (now the Investigations Directorate) was 

established, separating the investigation role from 

the inspection role. 

Originally, this recommendation was not 

implemented. In 2012, views across the department 

were divided about creating a separate investigations 

directorate. In 2002, WorkSafe’s structure changed 

and the then Fatal and Special Investigations Branch 

was abolished. Investigators were then placed in the 

inspection teams. Because of the restructure in 2002 

senior management, appointed at the time of the 

Shelby report, did not want to go back to a structure 

with separate inspection and investigation areas. 

However, following WorkSafe’s Investigative Capacity 

Review in 2016-17, senior management appointed at 

that time supported the separation of inspection and 

investigation functions. This ultimately led to the 

restructure of WorkSafe in August 2017 and the 

implementation of a separate investigations 

directorate. 

75 Appropriate JDFs 

be created to 

reflect this 

separation and 

clearly define the 

roles. 

Yes New job descriptions forms were created in 2017. 
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76 The investigations 

function be 

separated from 

inspections 

function in the 

organisation 

structure by 

creating a 

dedicated 

investigations 

team. 

Yes On 27 August 2017, the Major Incident Investigations 

Directorate (now the Investigations Directorate) was 

established, separating the investigations role from 

the inspections role. 

77 The investigations 

team be located 

within the new 

strategic services 

group, and 

structured so as to 

provide high level 

expertise 

appropriate to the 

complexity of 

investigations 

currently required. 

Yes In January 2018, as a result of the implementation of 

the Machinery of Government changes, the 

Investigations Directorate was created from 

WorkSafe’s Major Incident Investigations Directorate 

and the Investigations Services Branch from the 

former Department of Mines and Petroleum. The 

Investigations Directorate is now part of the Service 

Delivery Group. 

78 Implement 

strategies to 

develop cohesion 

in the new 

investigations 

team and to 

monitor the 

team’s culture be 

implemented so 

as to actively 

avoid any 

perception of 

elitism. 

Yes Strategies are put in place to develop cohesion 

between the investigation and inspection 

directorates. Examples of strategies include: 

 secondments or partial secondments of 

inspectors from inspection teams to work on 

matters in the Investigations Directorate; 

 weekly meetings between the Director 

Investigations and the two WorkSafe 

Directors in the Safety Regulation Group; 

 extending the opportunity to move between 

teams to the Investigations Directorate. In 

relation to this strategy, an email invitation 

was sent to the inspection and freedom of 

informations 

79 Future recruitment 

be targeted to 

attract specific skill 

sets required in 

each of the 

inspectoral and 

investigation roles. 

Yes Current and future recruitment is and will be targeted 

to attract specific skill sets required for the relevant 

roles. 
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80 The structure 

within Business 

Services be 

reviewed to 

examine the 

implications of 

incorporating an 

outbound 

capability in the 

call centre. 

No In 2010, an EMC paper was prepared about the 

implementation of an outbound call centre. At the 

time, this proposal was not implemented. In October 

2012, the proposal was again reviewed but not 

further pursued due to budgetary constraints. 

Since 2012, the structure within Business Services has 

significantly changed, in particular as a result of the 

structural changes implemented in January 2018. 

81 The workflow 

within the call 

centre and 

through to the 

inspectorate be 

examined to 

identify possible 

improvements. 

Yes In 2013-14, significant work has been done by the 

operational directorates and the Customer Help 

Centre in order to develop a database with answers 

to frequently answered questions (FAQs). A total of 

130 FAQs was prepared, which significantly increased 

the consistency and quality of the answers provided 

by the Customer Help Centre. The development and 

review of FAQs is ongoing to ensure excellent and 

consistent quality services. 

82 Review the 

structure, focus 

and business plan 

of each industry 

team to reflect the 

relocating of the 

investigations 

function. 

Yes The structure and focus of the industry teams were 

reviewed in 2016-17, resulting in significant changes 

to the structure of WorkSafe in August 2017. This is 

reflected in the Business Plan for 2017-18. Further 

detail is provided under question 74. 

83 Review the role of 

key positions 

within each 

industry team 

including the 

Principal Inspector 

and Team Leader 

to ensure the role 

remains relevant 

to the team. 

Yes As part of WorkSafe’s Investigative Capacity Review 

conducted in 2016-17, key roles within the industry 

teams were reviewed. Roles have changed to remain 

relevant as per the Final Determination document. 

Job description forms were also reviewed and revised 

following the restructure in August 2017. 
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84 Relocate 

investigations-

related FTEs from 

each industry 

team, to the 

investigations 

team 

commensurate 

with the combined 

total FTE 

involvement in 

that function. 

Yes Principal inspectors were relocated to the 

Investigations Directorate and their position changed 

to Investigation Manager. Level 5 and level 6 

inspectors and team managers were able to provide 

their preferences for a team or directorate by 

application. 

Through this process investigations related FTEs from 

the various industries teams were relocated to the 

Investigation Directorate. 

85 The role and skills 

of regional 

inspectors be 

broadened to 

enable them to 

service all 

industries within 

their geographic 

area. 

No Regional inspectors receive the same induction 

training in Perth as other inspectors. In addition, a 

five-day regional conference is held every year in 

Bunbury for all regional inspectors. Training courses 

or specific requested training is delivered during this 

week. 

From time to time, regional inspectors assist 

metropolitan industry teams with carrying out 

reactive work in regional areas, where this work is 

within the capacity and skills of the regional 

inspector. Where relevant, the metropolitan team 

may assist by providing information, checklists or 

assistance. 

The main focus of the regional team is however 

agriculture, commercial fishing, forestry and 

construction. The focus of the regional inspectors is 

mainly on these industries, which are assigned to the 

regional team. These are all high hazard industries 

requiring the attention of regional based inspectorate 

staff. 
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86 The regional work 

group remain 

within 

construction but a 

dual reporting 

relationship be 

developed (to 

Construction and 

MTSI) to facilitate 

collaborative 

decision making 

regarding regional 

roles, 

responsibilities 

and work 

planning. 

No A dual reporting relationship was not supported as 

this is likely to create confusion about the role of the 

inspector and the focus of the regional team. 

In the current structure, one regional inspector 

position is located within the Investigations 

Directorate and one regional inspector position is 

seconded in the Investigations Directorate. 

87 A transparent 

training allocation 

framework be 

established and 

committed to. 

Yes Refer to the answer in question 63 in relation to the 

overall training budget relating to inspector 

development and training. 

In the Shelby report this question specifically relates 

to regional inspectors. At the time, a three-day 

regional conference was held yearly in Perth. It was 

agreed to extend this program to five days. The 

program is now put together with input from the 

regional team and is held in Bunbury. 

88 A policy for 

regional 

employment 

including the 

selective use of 

contracts and 

options to attract, 

retain and offer 

higher attraction 

mechanisms, be 

formally defined, 

implemented and 

communicated. 

Yes At the time of the Shelby report, the regional 

inspectors were employed on a contract basis rather 

than by permanent appointment, as is the case with 

the metropolitan inspector positions. This policy was 

reviewed and in 2013-14 all regional inspectors were 

appointed in permanent positions. 
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89 Inclusive 

collaborative 

structures be 

established to 

enhance the 

involvement of 

regional staff in 

planning and 

knowledge and 

sharing. 

Yes Regular team meetings take place in the regional 

team and the regional team holds a yearly planning 

meeting for the regional inspections business plan. 

The Team Manager Regional and Primary Industries 

attends meetings in Perth, including the Operational 

Management Committee and Managerial Leadership 

meetings. The Manager Investigations located in 

Bunbury also attends relevant meetings in Perth. 

In 2013, as part of the Technology to Transform 

project, video conferencing was installed in the 

WestCentre in West Perth. This technology is also 

available in the current Cannington office. 

Video conferencing technology is often used to 

communicate with regional staff. Regional inspectors 

either attend all staff meetings or arrangements are 

made for regional staff to attend a meeting by video 

conferencing, depending on the topic. In some 

situations, presentations are also held in the regional 

office. For instance, a presentation was provided in 

Bunbury when the Career Progression system from 

level 5 to level 6 was launched. 

90 Develop a range 

of PIs that fulfil 

the varied 

requirements: 

annual reporting, 

national 

comparisons, 

individual project 

monitoring. 

Yes The review of performance indicators has been an 

ongoing process. Prior to the Shelby report, 

performance of the inspectorate was predominantly 

measured through statistics against the performance 

measures. Performance measures in relation to 

enforcement activities include: 

 enforcement activity – the number of actual 

compliance actions (ie investigations) meets 

or exceeds the planned compliance actions; 

 enforcement activity success rate – 

investigation decisions (ie notice review) not 

overturned on appeal exceeds 99.5 percent; 

 reactive enforcement timeliness – no less 

than 85 per cent of all reactive investigations 

are commenced and completed within set 

timeframes; 

 proactive enforcement effectiveness – no less 

than 85 per cent of all proactive 

investigations result in some form of 

compliance action being taken (with the 

exception of transport road blocks). 

Although these performance indicators are seen as 

useful for identifying issues and trends over a period 

of time, it is acknowledged that these indicators are 
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not the only way to measure WorkSafe’s 

performance. 

It is also acknowledged that these performance 

measures do not measure quality. In addition, the 

work of inspectors varies and investigations may have 

different levels of complexity and be conducted for 

various reasons. In addition, the size and risks at 

individual workplaces and industries varies, which 

means that the performance measures may not 

always be relevant. 

Since 2013, the Australian Work Health and Safety 

Strategy 2012-22 has been used as part of the 

business planning. This strategy sets specific national 

targets to be achieved by 2022. WorkSafe tracks 

progress towards the national priority targets and 

reports state statistics to Safe Work Australia. As part 

of the business planning, WorkSafe plans projects 

relating to the national priority industries and priority 

conditions. A copy of the Australian work health and 

safety strategy 2012-22 is provided in Attachment 

90.1. 

Since 2013 a number of strategies were put in place 

to focus on the quality of inspections and 

investigations. 

The Case Management system was introduced in 

2013, aiming to increase the quality of investigation 

work. This framework includes performance 

indicators for the quality and timeliness of 

investigations, which are reviewed during case 

management meetings. 

In 2013, the Quality Investigation Policy was also 

introduced, aiming to increase the quality of reactive 

and proactive inspections. This policy set clear 

performance indicators and increased consistency of 

inspection work carried out across the inspectorate. 

These performance indicators are used by team 

managers when providing feedback after a quality 

investigation check has been carried out. 

In 2018, high level indicators were developed for the 

Department of Mines, Industry Regulation and Safety 

(DMIRS). 



 

500 Appendix 2    Implementation of Shelby Report recommendations 

 Recommendation Implementation How implemented 

91 PIs be developed 

conforming to 

performance 

indicator good 

practice, providing 

a spread of 

efficiency and 

effectiveness 

(access, 

appropriateness, 

quality) indicators. 

Yes In 2013, the Quality Investigation Policy was 

introduced to increase consistency across teams and 

set clear performance indicators for the way reactive 

and proactive investigations were carried out. In 

addition, a checklist was made based on the Quality 

Investigation Policy. This checklist can be utilised by 

inspectors and managers when checking the quality 

of an investigation. Quality investigation checks 

conducted by the manager are based on the Quality 

Investigation Policy. 

92 PIs be 

incorporated into 

a robust 

monitoring and 

evaluation 

framework that 

transforms the 

organisation to a 

reflective, 

evidence-led 

entity. 

Yes Performance indicators are monitored and evaluated 

at different levels within the organisation: 

 individual level – through informal feedback 

such as regular meetings and quality 

investigation feedback and formal meetings 

including performance review and 

development meetings; 

 team level - performance indicators and 

output is discussed during monthly team 

meetings – recently a new system was 

developed to calculate the number of 

available inspectors in the teams because 

inspectors may be full-time or part-time 

seconded to the Investigations Directorate; 

 manager level - during director’s debriefs, 

performance indicators and output towards 

the business plan is discussed during 

fortnightly meetings; 

 operational management - during the 

Operational Management Committee 

meetings and the Executive Management 

Committee meetings progress towards the 

business plan is reviewed. 
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93 Incorporate PIs 

into PDRs only as 

individual targets 

tailored to specific 

types of 

inspections (see 

also 

Recommendation 

5). 

Yes Performance Review and Development Plans (PRDP) 

align with the department’s strategic plan. PRDPs 

include performance indicators against a number of 

key result areas including operational activities 

(including planned projects, inspections), customer 

services, teamwork, professional standards, learning 

and development and motivation and initiative. 

PRDP meetings are held twice a year. Individual 

targets are agreed between the manager and 

inspector during the planning meeting and are 

tailored to inspector level and the specific types of 

investigations or industries. Targets may be adjusted 

at the mid-year review meeting as a result of 

involvement in complex matters. 

As of 1 July 2018, the department will commence 

using the performance review and development 

system which forms part of the Human Resources 

(HR) system known as Eski. This system will be linked 

to the deliverables in the Group’s Business Plan. 
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IMPLEMENTATION OF CAPACITY REVIEW RECOMMENDATIONS1202 

 Recommendation Implementation How implemented 

1 Perform a gap 

analysis of 

‘Inspector 

Resources’ and 

project manage 

the development 

of comprehensive 

investigative 

guidelines, 

processes, skills 

and knowledge 

areas. 

Partially 

Implemented. 

Preliminary gap analysis work of WorkSafe’s 

investigative guidelines, processes, skills and 

knowledge areas was conducted in late 2017. 

Following the creation of the Investigations 

Directorate on 22 January 2018, a project team was 

created in March 2018 to analyse investigative 

processes, including policies, procedures, guidelines, 

training, skills and knowledge across all 

branches/jurisdictions covered by the Investigations 

Directorate. 

This project is much broader than what is covered 

under recommendation 1 in the Capacity Review 

Report and covers all jurisdictions, including the 

investigative work conducted by the inspectors 

appointed under the OSH Act. 

                                                      
1202  Ian Munns, Commissioner, WorkSafe WA, Department of Mines, Industry Regulation and Safety, letter, 

13 August 2018, Attachment 1.14. 
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2 Implement a team 

based scene 

response 

methodology and 

structure. 

In progress. An Incident Scene Management Project to develop 

scene processes, methodologies and skills has 

commenced. This project relates to all 

branches/jurisdictions covered by the Investigations 

Directorate. The Project plan – Master Plan for major 

incident scene response is provided in Attachment 

1). 

 The Incident Scene Management Project Master 

Plan includes the following nine subsidiary projects: 

1. Incident scene security management and control. 

2. Ongoing scene management and related matters. 

3. Video recording of scene. 

4. Scene examination techniques. 

5. Scene measuring and sketching techniques. 

6. Photographic recording of scene. 

7. Physical exhibit seizure processes. 

8. Experts conducting scene examinations. 

9. Releasing the incident scene. 

The following of those projects are in progress: 

1. Incident scene security management and control. 

2. Video recording of scene. 

3 Develop and 

deliver an incident 

scene training 

program for all 

respective roles 

identified in the 

team based scene 

response 

methodology and 

structure 

developed under 

Recommendation 

2. 

In progress. Part of the Incident Scene Management Project is 

for the development and delivery of training 

activities on all of the developed scene processes, 

methodologies and skills. 
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4 Adopt a team-

based approach 

during the initial 

investigative phase 

(post incident 

scene activities). 

Partially 

implemented. 

Team-based investigative approach has been 

adopted in response to larger investigations. The 

process has involved allocating several inspectors to 

complete specific investigative actions within an 

investigation. Documentation of team-based 

methodology is to be completed as part of 

Workflow Management section of the procedure 

and methodology training development program. 

5 Investigation 

planning should 

include 

identification of all 

possible duty 

holders, recording 

of the specific 

provisions they 

may have 

breached and an 

investigative 

outcome should 

be reached for 

each. 

Partially 

implemented. 

Identification of all duty holders occurs during case 

management meetings and outcomes are recorded 

in investigation closure reports. 

6 Reassess the 

current approach 

to using the 

section 43(1)(i) 

power to ensure it 

is used to its full 

lawful extent while 

balancing 

procedural 

fairness 

considerations. 

In progress. A project is currently in progress to develop and 

implement the Investigation Directorate’s 

investigative policies, which includes the use of 

compulsive powers under section 43(1)(i) of the OSH 

Act (and those provided under the Dangerous Goods 

Safety Act 2004 and Mine Safety and Inspection Act 

1994. 
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7 Consider 

prosecuting 

persons under 

section 47(1)(b) of 

the Act who fail to 

provide 

documentary 

evidence to 

inspectors in 

accordance with a 

reasonable and 

lawful requirement 

issued under 

section 43 of the 

Act. 

Appropriate 

circumstance yet 

to be identified. 

Action taken in response to this recommendation 

will be considered when a circumstance arises 

involving a party or parties failing to provide 

documentary evidence to inspectors in accordance 

with a reasonable and lawful requirement issued 

under section 43 of the Act. 

8 Amend CMS to be 

structured around 

the identified POI. 

In progress. CMS document review identified limitations of 

current case management tools (‘Word’ documents) 

– Review has identified major rework necessary and 

more robust IT system. 

Funding has been approved for an IT project to 

investigate the suitability for the SRS programme to 

be adopted by former WorkSafe operations, 

including the Investigations Directorate. That project 

will assess the functionality of SRS for its 

investigation case management capacity. 

9 Amend CMS to 

incorporate scope 

for it to 

commence 

application from 

the time incident 

scene response 

activities 

commence. 

In progress. As 8 above. 

10 Explore a 

temporary IT 

solution to 

improve Case 

Management. 

In progress. Funding has been approved for an IT project to 

investigate the suitability for the SRS programme to 

be adopted by former WorkSafe operations, 

including the Investigations Directorate. That project 

will assess the functionality of SRS for its 

investigation case management capacity. 

11 Improve critical 

decision recording. 

Implemented. Critical decision recording incorporated into CMS 

meetings and is now always recorded into CMS 

documentation. 
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12 Review the 

Compulsory 

Agenda items and 

ensure that the 

agenda items are 

followed in 

meetings 

Implemented. Review of compulsory agenda items of case 

management meetings completed – Agenda items 

identified as being suitable. 

13 Introduce a timely 

quality review and 

assurance process. 

Partially 

implemented. 

Case management process manages this process, 

however further to be reviewed and developed as 

part of changes to case management system in 

future. 

14 Inspectors should 

be trained on 

investigative 

methodology, 

approach, 

processes and 

guidelines. 

Partially 

implemented. 

Investigative methodology, approach, processes and 

guidelines are covered in the Diploma of 

Government (Investigations) course. Two inspectors 

have completed the courses, a further two 

inspectors are confirmed participants for the 

October 2018 course and there is intent to send a 

further two inspectors on the course offered in 

March 2018. 

The Investigations Directorate is developing a 

comprehensive training package in the four key 

areas of scene examination, interviewing, physical 

evidence and case and workflow management. The 

training will be rolled out over the 2018-19 financial 

year. 

15 Develop and 

deliver a 

comprehensive 

investigative skill 

and techniques 

training program. 

Partially 

implemented. 

Investigative skill and techniques are covered in the 

Diploma of Government (Investigations) course. Two 

inspectors have completed the courses, a further 

two inspectors are confirmed participants for the 

October 2018 course and there is intent to send a 

further two inspectors on the course offered in 

March 2018. 

 The Investigations Directorate is developing a 

comprehensive training package in the four key 

areas of scene examination, interviewing, physical 

evidence and case and workflow management. The 

training will be rolled out over the 2018-19 financial 

year. 

16 Introduce skill 

specialisation for 

investigative roles. 

Yet to be 

actioned. 

Yet to be actioned. 
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17 Introduce 

compulsory review 

and debrief of 

finalised 

investigations. 

Yet to be 

actioned. 

Yet to be actioned. 

18 Develop a process 

for sharing and 

storing legal 

advice and 

significant 

learnings arising 

from prosecution 

outcomes. 

Partially 

implemented. 

Legal advice has been collected and collated from 

various sources within the Investigations Directorate. 

The project assessing the functionality of SRS will 

also assess its knowledge management storage 

capacity and subsequent suitability for storage of 

legal advice. 

19 Explore activities 

to assist 

understanding of 

evidence. 

Yet to be 

actioned. 

Yet to be actioned. 

20 Principal 

Inspectors should 

participate in 

investigative skills 

training. 

Yet to be 

actioned. 

Yet to be actioned. 

21 Principal 

Inspectors should 

participate in 

investigative 

management 

training. 

Partially 

implemented. 

Investigation Managers have recently participated in 

the Department’s internal management training 

course. 

Specific Investigation Manager’s investigation 

training will be conducted concurrent to the training 

delivered to inspectors in 2018-19. 

22 WorkSafe should 

separate its 

investigative and 

inspection work 

functions and 

create a separate 

work unit to 

perform the 

investigative 

function. 

Implemented. The former WorkSafe investigation and inspection 

functions were separated in August 2017. In January 

2018, as part of the Department’s response to 

Machinery of Government changes, the WorkSafe 

Major Incident Investigation Directorate merged 

with the Mines Safety Investigations Branch to form 

the Investigations Directorate. 

23 The business unit 

responsible for 

investigations 

should have 

permanent staff. 

Implemented. The Investigation Directorate has permanent staff. 
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24 Secondment of 

Staff. 

Implemented. The WorkSafe Directorates in the Safety Regulation 

Group second staff to the Investigations Directorate 

as required by workload activity levels. 

25 Enhance use of 

internal technical 

advice. 

Implemented. Engineers and inspectors from the Engineering and 

Plant team have provided technical advice at the 

incident scene of the last three incidents and at 

several other incident scenes prior to that time. 

Draft guidelines have been completed and are due 

to be ratified at relevant meeting on 7 August 2018. 

26 Operational 

directorates 

should develop a 

clear relationship 

with the Police 

regarding 

obtaining 

investigative 

material. 

Partially 

implemented. 

In 2017 DMIRS initiated discussions with WAPOL 

through the previous Police Commissioner to 

develop documented protocols between the 

agencies. WAPOL indicated a preference to maintain 

existing protocols without them being documented. 

The Investigations Directorate has developed 

working protocols with WAPOL’s Coronial Squad 

and Major Crash Squad. 

DMIRS has met with the Coroner’s Office and in 

principle agreement has been reached to 

collaboratively develop documented interagency 

operating protocols. It is envisaged that those 

protocols will incorporate facilitating lawful access 

to information obtained by WAPOL in the 

performance of the work it performs on behalf of 

the Coroner. 

27 WorkSafe should 

develop an agreed 

investigative 

standard. 

Partially 

implemented. 

Last 2017, WorkSafe’s Quality Investigations Policy 

and the Case Management system were reviewed. 

Content was deemed appropriate until further 

investigative standards, training and processes will 

be developed as part of the current projects. 

Following the creation of the Investigation 

Directorate enforcement, prosecution and 

investigative policies, including an agreed 

investigative standard, are currently under review 

with a view to create singular policies. 
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 Recommendation Implementation How implemented 

28 WorkSafe should 

report separately 

on its two 

investigative 

purposes. 

Partially 

implemented. 

Brief to legal recommending prosecution contains 

information on the evidence relating to the 

elements of the offence. This brief has been 

reviewed and is fit for purpose. 

Currently Investigations Managers are using a 

memorandum for investigations where prosecution 

action is not recommended or where the brief is not 

referred to a lawyer for legal advice. The Director 

Investigations signs off on this memorandum. 

A template memorandum to be finalised and placed 

on Inspector Resources. 

29 WorkSafe develop 

separate 

Investigation 

Report templates 

for Prosecution 

Recommendations 

and closure of 

investigations 

without 

prosecution. 

Partially 

implemented. 

As 28 above. 
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GLOSSARY 

Term Definition 

The Act Occupational Safety and Health Act 1984 

AMWU The Australian Manufacturing Workers’ Union 

AMSA The Australian Maritime Safety Authority 

ASQA The Australian Skills Quality Authority, responsible for endorsing 

nationally recognised training packages and units of competency 

ATSB The Australian Transport Safety Bureau 

Capacity Review Report published by the Department of Commerce, Western Australia, 

Capacity Review of the Investigative Practices of the WorkSafe Division 

of the Department of Commerce, report prepared by J Lee, WorkSafe, 

Department of Commerce, Perth, 13 April 2017 

See Appendix 3 for recommendations 

CFMEU The Construction, Forestry, Mining and Energy Union 

CME The Chamber of Minerals and Energy of Western Australia 

Comcare Established under section 68 of the Safety, Rehabilitation and 

Compensation Act 1988 (Cth) to administer the federal Work Health 

and Safety Act 2011 (Cth) and its accompanying Work Health and 

Safety Regulations 2011 (Cth) 

Commissioner The WorkSafe Western Australia Commissioner, appointed under 

section 9 of the Occupational Safety and Health Act 1984 

COSH The Commission for Occupational Safety and Health, established by 

section 6 of the Occupational Safety and Health Act 1984 

CPSU/CSA The Community and Public Sector Union / Civil Service Association 

DMIRS (or the 

Department) 

The Department of Mines, Industry Regulation and Safety 

DMP The Department of Mines and Petroleum, now a part of the 

Department of Mines, Industry Regulation and Safety 

DPP The Director of Public Prosecutions 

EAP Employee assistance program 

FOI Freedom of information, governed by the Freedom of Information Act 

1994  

HRWL A high-risk works licence 

HSR A safety and health representative, elected under Division 1, Part IV of 

the Occupational Safety and Health Act 1984 
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Term Definition 

Improvement Notice A notice issued by a WorkSafe inspector under section 48 of the 

Occupational Safety and Health Act 1984 requiring the person served to 

remedy a contravention or potential contravention of the Act 

KPIs Key performance indicators 

LTI or LTI/D Lost time injuries (LTIs) or lost time injuries/diseases (LTI/Ds)—these 

are injuries or diseases that result in a fatality, permanent disability or 

time lost from work. In Western Australia, time lost through injury or 

disease is defined as one day/shift lost 

Machinery of 

Government 

The allocation of functions and responsibilities between departments 

and ministers. These allocations reflect a government's strategy and 

priorities and changes may often be made following an election or to 

support new policy directions 

MUA The Maritime Union of Australia 

MAP The Ministerial Advisory Panel on Work Health and Safety Reform, 

formed to advise the Minister on the development of a single, 

harmonised and amalgamated Work Health and Safety Act, covering 

general industry and the resources sector in Western Australia 

Model WHS legislation The Model Work Health and Safety Act, the Model Work Health and 

Safety Regulations and the Model Codes of Practice, developed by Safe 

Work Australia in 2011 following a decision of the Workplace Relations 

Ministerial Council (WMRC) of the Council of Australian Governments 

(COAG) to produce model legislation in order to harmonise work 

health and safety laws in Australia 

NOPSEMA The National Offshore Petroleum Safety and Environmental 

Management Authority, responsible for monitoring safety and health 

issues and investigating accidents in offshore petroleum exploration 

and recovery operations and greenhouse gas storage operations 

OSH/OHS Occupational safety and health (used as an abbreviation in Western 

Australia)/occupational health and safety (used elsewhere)  

PCBU A person conducting a business or undertaking 

Prohibition Notice A notice issued by a WorkSafe inspector under section 49 of the 

Occupational Safety and Health Act 1984 prohibiting the person served 

from carrying on an activity which involves or will involve a risk of 

imminent and serious injury or harm to any person  

Provisional 

Improvement Notice 

A notice issued by a qualified HSR requiring the person served to 

remedy a contravention or likely contravention of the Occupational 

Safety and Health Act 1984 in the workplace where the qualified HSR 

was elected  

The Regulations Occupational Safety and Health Regulations 1996 

RTO A training organisation registered with the Training Accreditation 

Council Western Australia 
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Term Definition 

SWA / Safe Work 

Australia 

The Australian Government statutory body created in 2008 to develop 

national policy relating to occupational health and safety and workers’ 

compensation, jointly funded by Commonwealth, State and Territory 

governments under an Intergovernmental agreement 

Senate Committee The Education and Employment References Committee of the Senate 

of the Parliament of Australia 

Shelby Report Report published by the Department of Commerce, Western Australia, 

WorkSafe Business Model for 2012 and Beyond, report prepared by H 

Aquilina, R Veitch, J Grace and S Harris, Shelby Consulting, Department 

of Commerce, Perth, 19 June 2012 

See Appendix 2 for recommendations 

SSO State Solicitor’s Office, Department of Justice, Western Australia 

TAC The Training Accreditation Council Western Australian 

ThinkSafe A small business assistance program, run jointly by WorkCover and 

WorkSafe 

Th!nkSafe A WorkSafe electronic magazine, published three times per year 

Tribunal The Occupational Safety and Health Tribunal 

TWU The Transport Workers’ Union 

SWMS A safe work method statement, a high-level risk assessment required 

by regulation 3.143(1) of the Occupational Safety and Health 

Regulations 1996 in respect of high risk construction work 

WAIRC The Western Australian Industrial Relations Commission 

WAPU The Western Australia Police Union 

WISE The WorkSafe Information Systems Environment. The computer system 

through which WorkSafe records its interactions with stakeholders 

WMRC Workplace Relations Ministerial Council of the Council of Australian 

Governments (COAG) 

WorkCover The statutory authority accountable to the Minister for Industrial 

Relations responsible for managing the Western Australian workers’ 

compensation and injury management scheme under the Workers’ 

Compensation and Injury Management Act 1981. 

WorkSafe The Commissioner, and the staff of DMIRS appointed to assist the 

Commissioner in the administration of the Occupational Safety and 

Health Act 1984 

 

 



 

 

  



Standing Committee on Public Administration

Date first appointed:

17 August 2005

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

5. Public Administration Committee

5.1 A Public Administration Committee is established.

5.2 The Committee consists of 5 Members.

5.3 The functions of the Committee are to —

(a) inquire into and report on —

(i) the structure, efficiency and effectiveness of the system of public 
administration;

(ii) the extent to which the principles of procedural fairness are embodied in any 
practice or procedure applied in decision making;

(iii) the existence, adequacy, or availability, of merit and judicial review of 
administrative acts or decisions; and 

(iv) any Bill or other matter relating to the foregoing functions referred by the 
Council; 

and

(b) consult regularly with the Parliamentary Commissioner for Administrative 
Investigations, the Public Sector Commissioner, the Information Commissioner, the 
Inspector of Custodial Services, and any similar officer.

5.4 The Committee is not to make inquiry with respect to —

(a) the constitution, function or operations of the Executive Council;

(b) the Governor’s Establishment;

(c) the constitution and administration of Parliament;

(d) the judiciary;

(e) a decision made by a person acting judicially;

(f) a decision made by a person to exercise, or not exercise, a power of arrest  
or detention; or

(g) the merits of a particular case or grievance that is not received as a petition.’
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