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Chair’s Foreword
his report attaches a report from Matthew Zilko SC, Parliamentary Inspector of the
Corruption and Crime Commission, on the police power of arrest without a warrant.

The Parliamentary Inspector alerts Parliament to the operation of the police power of
arrest in section 128 of the Criminal Investigation Act 2006 (CI Act), which appears
inconsistent with the overall intent of the CI Act.
The Parliamentary Inspector became aware of this issue while investigating a complaint
referred to his office by the previous Joint Standing Committee on the Corruption and Crime
Commission.
The Parliamentary Inspector disagreed with the Corruption and Crime Commission and
Western Australia Police Force on whether the arrest of the complainant was lawful. The
commission and WA Police concluded that the minor stealing offence for which the
complainant was arrested was a ‘serious offence’ under the CI Act and therefore subject to
arrest. This conclusion has the broader implication that any stealing offence, no matter how
trivial, may be subject to arrest because it is a ‘serious offence’ under the CI Act.
The Parliamentary Inspector has written to the Attorney General respectfully requesting that
he consider amending the powers of arrest in the CI Act. This request was passed onto the
Minister for Police in September 2021.
The committee recommends that the Minister for Police respond to this request by way of a
Government Response tabled in Parliament.
I look forward to receiving the Government Response.

MR M. HUGHES, MLA
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That the Minister for Police consider matters raised in the attached report of the
Parliamentary Inspector and respond to the request to consider amending the powers of
arrest in the Criminal Investigation Act 2006.

vii

Police power of arrest
My purpose in tabling this report is not to assert that the police and commission have
erred in their interpretation of the CIA [Criminal Investigation Act 2006]. The plain wording
of the relevant provision enables a police officer to arrest a person without a warrant for
even a trivial offence [in certain circumstances] … However, although this outcome
emerges from the text of the CIA, it appears inconsistent with the Act’s overall intent.
Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime Commission

The importance of oversight
The Joint Standing Committee on the Corruption and Crime Commission welcomes the
report by Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime
Commission, at Appendix 1.
The Parliamentary Inspector alerts Parliament to the operation of the police power of arrest
without a warrant in section 128 of the Criminal Investigation Act 2006 (CI Act) which
appears inconsistent with the overall intent of the CI Act. 1
The Parliamentary Inspector became aware of this issue while investigating a complaint
referred to his office by the previous Joint Standing Committee on the Corruption and Crime
Commission.
The report demonstrates the importance of having an independent body such as the
Parliamentary Inspector whose responsibilities include assessing the effectiveness and
appropriateness of the procedures of the commission and reporting and making
recommendations to either House of Parliament or the committee. 2

The complaint and police power of arrest without a warrant in the
Criminal Investigation Act 2006
The complainant, a 51-year-old woman with severe arthritis, took issue with her arrest on
suspicion of stealing several boxes of hair dye and her treatment by the 2 arresting police
officers. She was arrested at her home in March 2020. The alleged offending related to
goods valued at less than $100. 3 She did not commit the offence. (The actual offender was
not arrested but received an infringement notice). 4
The Parliamentary Inspector’s concerns about the manner of arrest and how the
complainant was treated after the police realised they had arrested the wrong person are

1
2
3
4

The powers in s 128 apply to arrest without an arrest warrant: s 127 Criminal Investigation Act 2006.
ss 195(1)(c) and (e), Corruption, Crime and Misconduct Act 2003.
Parliamentary Inspector’s report, see Appendix 1, p 4.
ibid, p 6.

1

detailed in the attached report. The complainant suffered a shoulder injury and was
profoundly shaken by the incident. 5
The commission concluded that the arrest was unreasonable and oppressive but not
unlawful under the CI Act for the reasons set out in the attached report. 6 WA Police, who
investigated the matter, consider the actions of the arresting officers unsatisfactory but
lawful. 7
The Parliamentary Inspector considers that the complainant’s arrest was unnecessary and
unlawful. 8 Ultimately, however, the Parliamentary Inspector says the commission reached a
conclusion that he disagreed with but was, arguably, open to it in all the circumstances. 9
The investigation raised a broader issue about the operation of section 128 of the CI Act
(copied at Appendix 2). Section 128(2) provides that an officer may arrest a person without a
warrant if:
•

the offence is a ‘serious offence’ and

•

‘the officer reasonably suspects that the person has committed, is committing, or is
just about to commit, the offence’.

The Parliamentary Inspector is ‘extremely doubtful’ that the CI Act could be said to authorise
the arrest of the complainant on the basis of reasonable suspicion (the second criteria
above) for the reasons set out in the attached report. This includes the ‘obvious physical
differences’ between the suspect captured on film and the complainant. 10
This part of the committee’s report will focus on the first criteria – when an offence is a
‘serious offence’ authorising an arrest (if there is reasonable suspicion).
Section 128(1) defines ‘serious offence’ to mean, among other things, an offence with a
maximum penalty of imprisonment of ‘5 years or more or life’. That is, the only criteria
enlivening an officer’s power of arrest is the head sentence of the offence.
If an offence is not a ‘serious offence’ the police may only arrest a person if one or more of
the 7 restrictions in section 128(3) apply. For example, if it is not possible to verify a person’s
name or other personal details.
The commission concluded that the offence was a ‘serious offence’ because the head
sentence for stealing in section 378 of the Criminal Code is 7 years imprisonment.

5
6
7

Parliamentary Inspector’s report, see Appendix 1, p 4.
ibid, p 7.
ibid, p 11. WA Police investigated the police misconduct complaint and the commission monitored and
reviewed police action. The conduct of the arresting officers was ‘reviewable police action’ under
section 3 of the Corruption, Crime and Misconduct Act 2003 and therefore ‘police misconduct’ and
‘serious misconduct’ under the Act. The arresting officers were provided with additional training in
Frontline Investigation, Custodial Care and the use of Criminal Code infringement notices.
8 Parliamentary Inspector’s report, see Appendix 1, p 5.
9 ibid, p 8.
10 ibid, p 6. For example, the suspect had one leg and the complainant both legs.

2

Section 426 of the Criminal Code reflects the wide variation in the degree of culpability
involved in stealing offences. This offending may range from stealing a chocolate bar to
stealing property of significant value. Section 426 provides lower maximum penalties for
certain stealing offences, if dealt with summarily (in the Magistrates Court), including:
•

If the value of the property does not exceed $50,000, a maximum penalty of 2 years
imprisonment and fine of $24,000 applies. 11

•

If the value of the property does not exceed $1,000 the maximum penalty is a fine of
$6,000 with no option for imprisonment. 12

Under the ‘plain words’ of section 128 any stealing offence, however
minor, is a ‘serious offence’ and subject to arrest without a warrant
The Parliamentary Inspector says that the commission’s conclusion that the alleged conduct
was a ‘serious offence’ under the CI Act ‘follows from the plain words’ of the CI Act. 13
He is troubled by the broader implications of this conclusion because any stealing offence
authorises arrest. In his words ‘this gives police very wide powers of arrest … [and] these
powers may be exercised in respect of offences that are obviously minor in real terms.’ 14

The intention of Parliament in passing the law
The intent of section 128 of the CI Act was that while officers have the power to arrest
without a warrant in respect of a ‘serious offence’ other offenders should be summonsed to
attend court and retain their liberty unless particular circumstances apply.
The purpose of the legislation is reflected in the Second Reading Speech to the Criminal
Investigation Bill 2005 which stated:
The bill represents a balance between the needs of law enforcement officers to
effectively investigate crime and the rights of individuals … This bill will clarify the
police power of arrest to apply to offences. The proper exercise of that power will
depend on the relevant circumstances, so that it is not abused when arrest is not
necessary or appropriate. [Hon John Kobelke MLA then referred to the limitations
in section 128(3) noted in Appendix 2] 15 …
This provision provides clarity that has been absent until now for simple offences
such as disorderly conduct. The clause accords with the Law Reform Commission’s
preferred approach by requiring an officer to consider alternatives to arrest unless
certain criteria exist. This will ensure that police exercise the power to arrest only if
reasonably necessary. 16

11
12
13
14
15

s 426(2), Criminal Code.
s 426(4), Criminal Code.
Parliamentary Inspector’s report, see Appendix 1, p 5.
Parliamentary Inspector’s report, see Appendix 1, p 6.
Hon John Kobelke MLA, Leader of the House on behalf of the Attorney General, Legislative Assembly,
Hansard, 23 November 2005, p 7640.
16 ibid, p 7643.

3

Hon John McGinty MLA, Attorney General, told the Legislative Assembly that section 128 (as
it is now) sought ‘to encourage the police not to arrest for minor offences but simply to
charge without arrest’ (via a summons). 17 In the Legislative Council Hon Kim Chance MLC,
Leader of the House, characterised the Bill as:
[an] attempt to put a bit of a brake on the arresting powers. We believe that we
are using the powers of arrest too often, and this was certainly identified as an
issue in the deaths in custody reviews. It is about avoiding the incarceration of
people, if possible. A person does not need to be arrested if, for example, the
officer knows who he is and he is not posing any particular threat. 18

The Parliamentary Inspector says that minor offences being ‘serious offences’ undermines
the policy intent of section 128 of the CI Act because ‘any minor offending can be said to be
serious, and to therefore justify arrest without a warrant on the basis of a statutory penalty
that in practice will never be imposed.’ 19

The Parliamentary Inspector recommends amending the definition of
‘serious offence’ in the Criminal Investigation Act 2006
The Parliamentary Inspector recommends amendments to the CI Act. 20 Since he commenced
his role in November 2020, 2 other cases have come to his attention where a person was
arrested in circumstances where a summons ‘would very plainly have been appropriate’. 21
The Parliamentary Inspector notes that the Police Commissioner agrees that changes to the
law are required but disagrees with the commissioner’s proposed amendment which he says
will enlarge the power of police arrest (see page 11 of the attached report for details).
In contrast to Western Australian law, the Parliamentary Inspector highlights different
approaches to the police power of arrest without a warrant in other jurisdictions.

17
18
19
20
21

•

In England and Wales a police officer’s power of arrest can only be exercised if the
officer has reasonable grounds for believing that it is necessary to make the arrest.

•

The Commonwealth of Australia expressly provides that arrest should only be used if
proceeding by way of a summons would not achieve one or more of a prescribed list
of purposes. (Section 3W of the Crimes Act 1914 (Cth) is at Appendix 3).

•

In New South Wales a police officer may arrest a person if the officer suspects on
reasonable grounds that the person is committing or has committed an offence and
the officer is satisfied that the arrest is ‘reasonably necessary’ for one of more of a set
of prescribed purposes. One prescribed purpose is ‘because of the nature and
seriousness of the offence’. (Section 99 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW) is at Appendix 4).

Hon Jim McGinty MLA, Attorney General, Legislative Assembly, Hansard, 9 May 2006, p 2405.
Hon Kim Chance MLC, Leader of the House, Legislative Council, Hansard, 24 October 2006, p 7431.
Parliamentary Inspector’s report, see Appendix 1, p 10.
ibid, p 3.
ibid, p 10.

4

In June 2021 the Parliamentary Inspector wrote to Hon John Quigley MLA, Attorney General,
respectfully requesting that he consider amending the powers of arrest in the CI Act. 22
In September 2021 the Attorney General advised that the request had been forwarded to
the Minister for Police for his consideration and that he had instructed his department to
assist in the event that the Minister for Police decides to consider possible amendments. 23
At the time of writing the attached report, the request was before the Minister for Police.
Recommendation 1
That the Minister for Police consider matters raised in the attached report of the
Parliamentary Inspector and respond to the request to consider amending the powers of
arrest in the Criminal Investigation Act 2006.

MR M. HUGHES, MLA
CHAIR

22 ibid, p 8.
23 ibid.
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Appendix Two
Section 128 of the Criminal Investigation Act 2006
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Appendix Three
Section 3W of the Crimes Act 1914 (Cth)
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Appendix Four
Section 99 of the Law Enforcement (Powers and Responsibilities) Act
2002 (NSW)
99

Power of police officers to arrest without warrant

(1)

A police officer may, without a warrant, arrest a person if:
(a)

the police officer suspects on reasonable grounds that the person is committing or has
committed an offence, and

(b) the police officer is satisfied that the arrest is reasonably necessary for any one or
more of the following reasons:
(i)

to stop the person committing or repeating the offence or committing another
offence,

(ii)

to stop the person fleeing from a police officer or from the location of the
offence,

(iii) to enable inquiries to be made to establish the person's identity if it cannot be
readily established or if the police officer suspects on reasonable grounds that
identity information provided is false,
(iv) to ensure that the person appears before a court in relation to the offence,
(v)

to obtain property in the possession of the person that is connected with the
offence,

(vi) to preserve evidence of the offence or prevent the fabrication of evidence,
(vii) to prevent the harassment of, or interference with, any person who may give
evidence in relation to the offence,
(viii) to protect the safety or welfare of any person (including the person arrested),
(ix) because of the nature and seriousness of the offence.
(2)

A police officer may also arrest a person without a warrant if directed to do so by another
police officer. The other police officer is not to give such a direction unless the other officer
may lawfully arrest the person without a warrant.

(3)

A police officer who arrests a person under this section must, as soon as is reasonably
practicable, take the person before an authorised officer to be dealt with according to law.

(4)

A person who has been lawfully arrested under this section may be detained by any police
officer under Part 9 for the purpose of investigating whether the person committed the
offence for which the person has been arrested and for any other purpose authorised by
that Part.

(5)

This section does not authorise a person to be arrested for an offence for which the person
has already been tried.

(6)

For the purposes of this section, property is connected with an offence if it is connected
with the offence within the meaning of Part 5.
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