
PARLIAMENT OF WESTERN AUSTRALIA

THIRTY-EIGHTH REPORT

OF THE

LEGISLATION COMMITTEE

IN RELATION TO THE

Industrial Relations Legislation Amendment Bill (No 2) 1995

Presented by the Hon Derrick Tomlinson (Chairman)

38
May 1996



G:\LG\LGRP\PLTRP\LG038.RP

Members of the Committee

Hon Derrick Tomlinson MLC (Chairman)
Hon Bill Stretch MLC

Hon Ross Lightfoot MLC
Hon John Cowdell MLC
Hon Val Ferguson MLC

Staff of the Committee

Stuart Kay (Advisory/Research Officer)
Jason Agar (Committee Clerk)

Terms of Reference

A Bill originating in either House, other than a Bill which the Council may not amend, may be
referred to the Committee after its second reading or during any subsequent stage by motion without
notice...  A referral under [this paragraph] includes a recommittal.

The functions of the Committee are to consider and report on Bills referred under this order.

Address

Parliament House, Perth, WA 6000
Telephone 222 7222



G:\LG\LGRP\PLTRP\LG038.RP

Legislation Committee
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There is some inconsistency in the title given to the Bill.  In the printed version of the Bill the title is1

“Industrial Legislation Amendment Bill (No 2) 1995", whilst in Hansard it is referred to as the
“Industrial Relations Legislation Amendment Bill (No 2) 1995".  The Committee has used the latter
title as it is consistent with the original Industrial Relations Legislation Amendment and Repeal Bill
1995.

1995 WAPD 130462
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Majority Report of the 
Legislation Committee

in relation to

Industrial Relations Legislation Amendment Bill (No 2) 19951

[Note: A list of abbreviations and defined terms used in this report is attached as Appendix 1.]

1 Reference

1.1 The Industrial Relations Legislation Amendment Bill (No 2) 1995 (the Bill) was referred
to the Legislation Committee on 12 December 1995 on a motion by Hon Peter Foss MLC .2

Parliament was prorogued on 4 March 1996 and the Bill lapsed at that time.  Parliament
resumed on 14 March 1996 and the Bill was restored on 19 March.

2 Origin of the Bill

2.1 The origins of the Bill are somewhat complicated.  The Industrial Relations Legislation
Amendment and Repeal Bill 1995 was first introduced into the Legislative Assembly on
20 September 1995.  As a result of public controversy, which resulted in a 1 day union
blockade of Western Australia on 17 October 1995, that Bill was withdrawn on
14 November 1995.  An amended Bill with the same title was introduced into the Legislative
Assembly on the same date.

2.2 The Industrial Relations Legislation Amendment and Repeal Bill 1995 was passed by the
Legislative Assembly on 28 November 1995 and introduced into the Legislative Council.
Certain portions of that Bill continued to be a matter of public controversy.  On
12 December 1995, on a motion by Hon Peter Foss MLC, the Industrial Relations
Legislation Amendment and Repeal Bill 1995 was split, after its second reading, into two
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1995 WAPD 12,957, 13,045.3

1995 WAPD 13,399-13,408.4

G:\LG\LGRP\PLTRP\LG038.RP

Bills, the Industrial Relations Legislation Amendment and Repeal Bill 1995 and the
Industrial Relations Legislation Amendment Bill (No 2) 1995 .  The first of these Bills3

contained the bulk of the provisions of the original Bill.  The second Bill contained the most
controversial portions of the original Bill.  The first Bill was passed by the Legislative
Council and returned to the Legislative Assembly, where the Council’s amendments effected
by the severance of the controversial provisions were considered and passed .  The second4

Bill (the Bill), a new Bill of the Legislative Council which was deemed by custom and usage
of the House to have been read a first and second time, was referred to the Legislation
Committee.

3 Contents of the Bill

3.1 The Bill contains 16 sections in 6 parts, as follows:

3.1.1 Part 1 (ss1-3) Preliminary

3.1.2 Part 2 (ss4-6) Strike Ballots: provides for strike ballots to be conducted under
the supervision of the Western Australian Industrial Relations
Commission (WAIRC) before union members may participate in
a strike.

3.1.3 Part 3 (ss7-8) Political Donations by Organizations: provides for proceedings
and penalties for breaches of the political donations provisions
of the Industrial Relations Act 1979.

3.1.4 Part 4 (ss9-11) Officials of Organizations: makes it an offence for a financial
official of an organisation to fail to comply with a magistrate’s
order; deals with transfers of concurrent proceedings in different
courts.

3.1.5 Part 5 (ss12-13) Miscellaneous Amendments: cancels all existing arrangements
for collection of union dues by employers; provides that dispute
settling procedures must be utilised before recourse is had to the
WAIRC.

3.1.6 Part 6 (ss14-16) Minimum Conditions of Employment Act 1993: amends
provisions relating to payment for “on call” duties; provides for
forfeiture of annual leave entitlements in certain cases.

4 Procedure

4.1 The Committee advertised for submissions in both The West Australian and The Australian
on both 6 and 10 January 1996.  The advertised closing date for submissions was 24 January
1996.  At the request of the Trades and Labor Council of Western Australia
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(TLC) and the Australian Council of Trade Unions (ACTU), the Committee agreed to extend
the closing date for receipt of submissions to 23 February 1996.  This date was subsequently
altered to 22 February 1996 because of the possible prorogation of Parliament on
23 February.

4.2 In addition to advertising for submissions from the general public, the Committee formally
invited the TLC, as a major employee organisation, and the Chamber of Commerce and
Industry of Western Australia (WACCI), as a major employer organisation, to make
submissions to the Committee.  At a later date the Committee also invited the
Commonwealth Human Rights and Equal Opportunity Commission to make a submission
to it.

4.3 In its invitations to the TLC and WACCI, the Committee offered those organisations an
opportunity to present oral evidence to it.  The Committee also agreed to hear both the
Minister for Labour Relations, Hon Graham Kierath MLA, and the Shadow Minister for
Labour Relations, Hon Alannah MacTiernan MLC.

5 Submissions

5.1 The Committee received 24 written submissions, most of them on 22 February 1995.  A list
of the organisations and persons from whom submissions were received is attached as
Appendix 2.

5.2 Of the submissions received:

5.2.1 17 were from employer organisations (and several were identical in content);
5.2.2 4 were from employee organisations;
5.2.3 3 were from interested parties other than employer or employee organisations;
5.2.4 9 requested oral hearings (including 3 which only requested oral hearings and

offered no written comment);
5.2.5 5 (all from employer organisations) generally supported the Bill but made no

comment as to its detail;
5.2.6 9 (all from employer organisations) generally supported the Bill but made

suggestions for amendments to the Bill;
5.2.7 2 dealt only with provisions relating to the proposed amendments to the Minimum

Conditions of Employment Act 1993;
5.2.8 2 neither supported nor opposed the Bill, but commented on the possible

inconsistency of the Bill with international law; and
5.2.9 3 (all from employee organisations) opposed the Bill or specific provisions of it

with reference to Australia’s international treaty obligations and industrial relations
practice elsewhere in Australia and in the United Kingdom. 

5.3 Those submissions which opposed the Bill and those which commented on the possibility
of the Bill’s inconsistency with Australia’s international treaty obligations were of most use
to the Committee.  Comparisons were drawn with similar British legislation (Trade Union
Act 1994 and Trade Union and Labour Relations (Consolidation) Act 1992) to demonstrate
how relevant provisions could be drafted so as not to be inconsistent with international treaty
obligations.  In other instances, Commonwealth and other State statutes were cited to
illustrate alternative industrial relations law and practice.
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5.4 The written submissions did not reveal the likelihood that any new information would be
presented in oral evidence and consequently the Committee decided not to grant any
hearings.

5.5 Following the closing date for submissions, the Minister for Labour Relations, Hon Graham
Kierath MLA, requested that he be provided with copies of the submissions sent to the
Committee.  The Committee provided the Minister with copies of the submissions other than
the 4 submissions which were requested by their authors to remain confidential to the
Committee.  The Minister responded to the issues raised in the submissions by a letter and
submission to the Committee dated 25 March 1996.  A copy of the Minister’s submission
(omitting the explanatory clause notes) is attached as Appendix 5.

6 Policy of the Bill

6.1 Parliamentary proceedings are such that the principle or policy of a Bill is debated during its
Second Reading.  When the Second Reading is agreed to, the policy is established.  Matters
of detail are considered when the Bill is before the Committee of the Whole House, or when
it is referred to the Legislation Committee after its Second Reading.  The Committee is not
necessarily prohibited from commenting on the policy of Bills referred to it, but it is bound
by the policy established in the Second Reading.

6.2 Consequently, while the Committee is not prohibited from commenting on the policy of this
Bill, generally policy matters cannot be argued by the Committee.  The submissions which
supported or opposed the general principles of strike ballots, political donations or other
issues, though interesting and welcomed by the Committee, mostly are not pertinent to the
Committee’s deliberations.

6.3 A number of submissions argued matters of detail about specific clauses.  In many cases the
legitimacy of specific clauses was challenged or supported on ideological or policy bases -
these arguments are not relevant to the Committee’s deliberations.  However, in some cases
the line between policy and detail was somewhat blurred; for example, opposition to a clause
may have been based principally on an ideological or policy argument, but also included an
argument that the clause may not work technically or in practice.  Furthermore, there were
a few clauses about which there was limited consensus as to their efficaciousness or
desirability between employer representatives and employee representatives; or,
alternatively, both employer representatives and employee representatives considered
amendments to the clause were required for different reasons.

6.4 The Committee has avoided, as it is required to do, arguing the Bill’s policy based on the
submissions it has received.  If the Committee had argued policy matters, inevitably it would
have produced a majority report and a minority report.  This would have served little purpose
in the context of the debate that has taken place in the House.  However, there are a number
of matters which the Committee considers it should bring to the attention of the House.
These are considered in the following sections of this report.
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The Committee received two submissions which dealt primarily with the impact of international law5

on the Bill - those from Professor Breen Creighton, La Trobe University, and the Human Rights and
Equal Opportunity Commission.  These are attached as Appendix 3 and Appendix 4 respectively.

See generally, Australia, Department of Industrial Relations, Status of ILO Conventions in Australia6

- 1994, December 1994.
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7 International Law5

Australia is a member of the International Labour Organisation6

7.1 Australia is a member State of the International Labour Organisation (ILO).  The ILO was
established as part of the peace process at the end of World War I.  From 1919 until 1945
it operated as part of the League of Nations and since 1946 has operated as a specialised
agency of the United Nations.

7.2 Membership of the ILO is open only to nation-states which are recognised as such in
international law.  It consists of the General Conference of representatives of member States
(the International Labour Conference - ILC), the Governing Body and the International
Labour Office.

7.3 The ILC is composed of representatives of each of the member States.  Each member State
is entitled to a delegation of four, comprising two government representatives, one employer
representative (in Australia, from the Australian Chamber of Commerce and Industry - ACCI)
and one worker representative (in Australia, from the Australian Council of Trade Unions -
ACTU).  One of the main functions of the ILC is the adoption of formal instruments, such
as conventions and recommendations, establishing international labour standards.

7.4 The Governing Body is composed of 28 government representatives, 14 employers’
representatives and 14 workers’ representatives.  It is responsible for the planning, direction
and operation of the ILO on a day-to-day basis.  It has established a number of standing
committees, the most important of which for current purposes is the Committee on Freedom
of Association (CFA).

7.5 The ILO gives high priority to the setting and supervision of international labour standards.
Once adopted by the ILC, conventions are open to ratification by member States.  It is not
mandatory for member States to ratify conventions.  Ratification is a sovereign act by
member States.  Once ratified by a member State, a convention does create for that member
State binding international obligations.

7.6 The ILO has no capacity to legislate for the internal affairs of any member State.  Nor can it
take coercive action against member States who do not comply with their obligations under
ratified conventions.  It relies instead on the force of international public opinion and has
established reporting and complaints procedures for these purposes.  For example, member
States are required regularly to report to the Committee of Experts on the Application of
Conventions and Recommendations (CE) in respect of the effect given to 
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Note that the Constitution of the ILO includes the following:7

[T]he fundamental principles on which the Organisation is based [include] that -

(a) labour is not a commodity;
(b) freedom of expression and association are essential to sustained progress;
(c) poverty anywhere constitutes a danger to prosperity everywhere;
(d) the war against want requires to be carried on with unrelenting vigour within each

nation, and by continuous and concerted international effort in which the
representatives of workers and employers, enjoying equal status with those of
governments join with them in free discussion and democratic decision with a
view to the promotion of the common welfare.

ILO, Freedom of Association and Protection of the Right to Organise Convention 1948 (No 87);8

and ILO, Right to Organise and Collective Bargaining Convention 1949 (No 98).

It has examined approximately 1800 complaints of alleged breach of the principles of freedom of9

association.
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ratified conventions.  Complaints may be made by associations of employers or workers to
the Governing Body, in particular, for instance, to the CFA.

Freedom of Association

7.7 Respect for the principles of freedom of association is considered to be especially significant
for the ILO.  This is partly because the ILO is a tripartite organisation (with representatives
from governments, employers and workers) and meaningful tripartism is therefore predicated
on the existence of effective organisations of employers and workers.  Consequently,
commitment to the principles of freedom of association is taken to be inherent in the mere
fact of joining the ILO  and two special procedures (the Fact-Finding and Conciliation7

Commission on Freedom of Association and the CFA), in addition to the freedom of
association conventions , have been  established to ensure that this commitment is honoured.8

7.8 The Fact-Finding and Conciliation Commission on Freedom of Association is little relied
upon in practice.  The CFA is composed of three representatives of each of government,
employers and workers, and an independent Chair.  It meets three times a year and considers
complaints of alleged breaches of the principles of freedom of association brought by
national or international associations of employers or workers.  The principles applied by the
CFA are similar to the provisions of the freedom of association conventions so that even
member States who have not ratified the conventions can nevertheless be called into account
for failure to comply with the relevant principles.  Since its establishment in 1951, the CFA
almost invariably has reached its decisions by consensus; it has never had a vote, and a
formal dissent has been recorded only once in its history .9
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See, for example, Ryan, K (Ed), International Law in Australia, 2nd Edn, Law Book Company Ltd,10

1984.  The High Court in a recent decision (Minister of State for Immigration and Ethnic Affairs
v Teoh (1995) 128 ALR 353) modified this principle to some extent by holding that people have a
legitimate expectation that Australian executive government will act in accordance with international
treaties which it has ratified and can therefore rely on such treaties in their dealings with government.
The Commonwealth Government moved quickly to reverse the decision of the High Court by
introducing the Administrative Decisions (Effect of International Instruments) Bill 1995.  At the
date of writing, that Bill has not yet been enacted.  In any event, the Teoh decision is not directly
relevant to the Committee’s considerations in this report.

CIRA, s 170PA.11

The Commonwealth’s jurisdiction over industrial law is constitutionally limited, which is the reason12

that Western Australia can legislate inconsistently with Commonwealth law in areas where the
Commonwealth has no power.  Essentially, the Commonwealth has no power over industrial matters
which occur solely within the State of Western Australia.

Commonwealth of Australia Constitution, s 109.13

G:\LG\LGRP\PLTRP\LG038.RP

Freedom of Association Conventions

7.9 The freedom of association conventions (FAC) are:

Freedom of Association and Protection of the Right to Organise Convention 1948
(No 87) (C87); and

Right to Organise and Collective Bargaining Convention 1949 (No 98) (C98).

As at 31 December 1994, C87 had been ratified by 112 member States, and C98 had been
ratified by 124 member States.  Australia ratified both C87 and C98 on 28 February 1973
with the agreement of all of the Australian States.

7.10 It has been noted that the ILO does not have power to legislate for member States.   In
Australia, international treaties, such as ILO conventions, generally do not have direct
application in Australian law unless and until relevant legislation is put in place by a
parliament .10

7.11 The FACs have to a limited extent been given effect to in the domestic law of Australia.
They form part of the constitutional basis on which the Commonwealth Government enacted
Pt VIB, Div 4 of the Industrial Relations Act 1988 (CIRA) .11

7.12 The fact that the FACs have been given limited domestic effect at the Commonwealth level
does not necessarily mean that they are binding in the entirety of their provisions on the State
of Western Australia.  Only those provisions of the FACs which have been legislated for by
the Commonwealth within a Commonwealth constitutional head of power  will be binding.12

A law of Western Australia can ignore the conventions, provided it is not inconsistent  with13

a relevant Commonwealth law within Commonwealth jurisdiction.  None of the submissions
suggested that the Bill was inconsistent with Commonwealth law.
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The jurisprudence of the CFA is conveniently summarised in ILO, Freedom of Association: Digest14

of Decisions and Principles of the Freedom of Association Committee of the Governing Body of
the ILO, Fourth [Revised] Edition, 1996 (CFAD).  The jurisprudence of the CE is conveniently
summarised in the CE’s General Survey for 1994:  ILO, Freedom of Association and Collective
Bargaining, ILC, 81st Session, 1994, Report III (Part 4B) (CEGS).

For the purposes of this report, the term “strike” includes forms of non-violent industrial action such15

as pickets, work bans etc.

See generally, Ewing, K, “The Right to Strike in Australia” (1989) 2 Australian Journal of Labour16

Law 18.

G:\LG\LGRP\PLTRP\LG038.RP

Other International Instruments

7.13 In addition to the FACs, Australia has ratified other international instruments which contain
provisions relating to freedom of association and, in particular, to the right of workers to join
trade unions.  These instruments include the United Nations Universal Declaration of
Human Rights (Art 23), the United Nations International Covenant on Civil and Political
Rights (ICCPR) (Art 22) and the United Nations International Covenant on Economic,
Social and Cultural Rights (ICESCR) (Art 8).

7.14 The FACs are more useful sources of international law than these other instruments for
present purposes because the ILO has better developed jurisprudence  and both ICCPR and14

ICESCR expressly preserve the operation and effect of C87 for those member States who
have ratified it.

The “Right to Strike”

7.15 In the political debate about recent reforms to industrial law in Western Australia, it has been
claimed that there is in Australia no “right to strike”, whether at Commonwealth or State and
Territory level.  Technically this is not correct.  A strike  by workers essentially is a15

temporary withdrawal of their labour.  As such, if there were no right to strike, workers
would not have a right to withdraw their labour; in other words, this would imply that
workers’ rights were akin to those of slaves.  Surprisingly, one submission received by the
Committee advocated that where union members voted to strike under the Bill, the Bill
expressly should provide that non-union members be required to work.  Whilst this may
alleviate some intimidation of non-union members by union members, it would seem to be
an excessive measure to deprive non-union members of their “right to strike”.

7.16 A strike or withdrawal of labour by workers nevertheless gives rise to a number of legal
consequences including common law actions for breach of contract and industrial torts .16

For instance, in the event of a strike by workers, an employer may be able to terminate the
contract of employment and sue the workers for damages.  Furthermore there may be
statutory sanctions, such as fines, bans or non-payment of wages,  imposed directly by
legislation or by industrial awards or agreements.  Consequently, the right to strike
effectively is limited in practice.  Generally it is not, with very limited exceptions, protected
by Australian law.  In his submission the Minister indicated that the Bill is intended to
preserve this status quo (see also proposed s 97A(1)).
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CFAD, para 475.17

CEGS para 151.18

Creighton, B, submission to the Committee, 15 February 1996, para 2.1.19

Creighton, B, submission to the Committee, 15 February 1996, para 2.3.  Attachment One to the20

Minister’s submission also contains information about permissible restrictions - see Appendix 5.

Kierath, G, submission to Committee, 25 March 1996, p 4.21
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7.17 Both the CFA and CE regard the right to strike as “one of the essential means through which
workers and their organisations may promote and defend their economic and social
interests”  and as “an intrinsic corollary of the right to organise protected by [C87]” .17             18 19

7.18 It should be noted that ILO principles do not recognise or demand an unqualified right to
strike.  Thus it is permissible, consistent with ILO principles, to impose a range of
restrictions on the right to strike including, for instance, on: the groups of workers who may
take strike action; the purposes for which strike action may be taken; the tactics which may
be used in the course of a strike; and the observance of formalities as a pre-condition of the
lawful exercise of the right to strike.20

Strike Ballots (Bill, Pt 2)

7.19 In the context of strike ballots, the Committee refers to the submission (paras 2.4-2.9) of
Professor Breen Creighton of La Trobe University.  In contrast with Professor Creighton’s
submission, the Committee also refers to Attachment One to the Minister’s submission (see
Appendix 5).  In his submission the Minister states:

To date, in the course of public debate, no evidence has been put forward
establishing the existence of even one international obligation which is in conflict
with the provisions of the Bill.  At best, the suggestion is that there “may” or
“could” or “is a distinct possibility” or “must be room for considerable doubt” [sic].
Any actual conflict, which is unintended by the Bill, can be remedied.21

7.20 In particular, the Committee notes the following views expressed by Professor Creighton:

7.20.1 There is a “high likelihood” that the secret ballot provisions set out in proposed
Part VIB would be found to offend the principles of freedom of association.  This
view is supported in various aspects in the submissions of the ACTU, TLC and
Human Rights and Equal Opportunity Commission (HREOC).  It was not expressly
refuted in any of the written submissions received by the Committee, other than the
Minister’s.

7.20.2 There can be little doubt that the requirement that a strike proposal be approved
by a majority of those entitled to vote (proposed s 97B) - in contrast with those
present and voting - would be found to be inconsistent with the principles of
freedom of association.  This view is specifically supported in the submission of
the ACTU and is not refuted in any of the written submissions received by the
Committee, other than the Minister’s.
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CFAD para 594, cited in Creighton, B, submission to the Committee, 15 February 1996, para 2.10.22
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7.20.3 If the provisions of proposed Part VIB were found to be inconsistent with the
principles of freedom of association, then the imposition of a penalty (proposed
s 97B + s 84A) in respect of such provisions would itself be contrary to the
principles of freedom of association.  Furthermore, it is possible that the penalties
proposed ($500 for individuals, $2000 for organisations: s 84A) may be
disproportionate to the seriousness of the violations, contrary to relevant
principles of international law.  This view is specifically supported in the
submission of HREOC and it is not expressly refuted in any of the  submissions
received by the Committee, other than the Minister’s.

7.20.4 If it is intended by proposed s 97B(1)(d) that a strike must commence and finish
within 28 days, this may infringe against the provisions of the FACs.  Other
submissions also query the intention of the relevant paragraph and expressly
support or oppose one conclusion or the other, but, except for the Minister’s
submission, do not refute the international law argument.

Unlawfulness of Industrial Action (Bill, proposed s 97A(1))

7.21 The Committee refers to Professor Creighton’s submission (paras 2.10-2.11) and Attachment
One to the Minister’s submission in the context of the continuing unlawfulness of industrial
action in Western Australia, particularly where such industrial action is subject to the
observance of statutory regulatory procedures such as strike ballots.  In particular, the
Committee notes the ruling of the CFA that:

The [CFA] could not view with equanimity a set of legal rules which: (I) appears
to treat virtually all industrial action as a breach of contract on the part of those who
participate therein; (ii) makes any trade union or official thereof who instigates such
breaches of contract liable in damages for any losses incurred by the employer in
consequence of their actions; and (iii) enables an employer faced with such action
to obtain an injunction to prevent the commencement (or continuation) of the
unlawful conduct.  The cumulative effect of such provisions could be to deprive
workers of the capacity lawfully to take strike action to promote and defend their
economic and social interests.22

7.22 This statement may be contrasted with other statements made by the CFA in relation to what
may constitute reasonable restrictions on the right to strike.  The Minister refers to some such
matters in Attachment One to his submission - see Appendix 5.

7.23 In this context, the Committee notes Professor Creighton’s view that:

7.23.1 The continuing failure of Western Australia to provide adequate protection
against common law liability for industrial action appears to involve a clear
breach of the principles of freedom of association.  It may also serve to
“contaminate” the strike ballot provisions in proposed Part VIB.  This view is
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 supported in the submission of HREOC and is not refuted in any of the written
submissions received by the Committee, other than the Minister’s.

Discrimination against Strikers

7.24 The Committee refers to Professor Creighton’s submission (paras 2.12-2.13) where he states:

Article 1 of Convention No 98 requires that workers “enjoy adequate protection
against acts of anti-union discrimination in respect of their employment”.  Both the
CFA and the [CE] have consistently taken the view that this must include
protection against discrimination on account of their having participated in
industrial action...:

“Respect for the principles of freedom of association requires that workers
should not be dismissed or refused re-employment on account of their
having participated in a strike or other industrial action.  It is irrelevant for
these purposes whether the dismissal occurs during or after the strike.
Logically, it should also be irrelevant that the dismissal takes place in
advance of a strike, if the purpose of the dismissal is to impede or to
penalise the exercise of the right to strike.”

7.25 Professor Creighton also notes that s 334A CIRA, which prevents employees from being
dismissed for engaging in industrial action in certain circumstances, was introduced partly
in response to ILO concerns about the application of these principles in Australia.  He
therefore concludes:

7.25.1 The absence of provisions for the protection of workers from dismissal for
participating in industrial action does not appear to be consistent with the
requirements of the principles of freedom of association.  This view is not refuted
in any of the submissions received by the Committee, other than the Minister’s.

Political Donations (Bill, Pt 3)

7.26 The Committee refers to Professor Creighton’s submission (paras 3.1-3.3) and notes that
Professor Creighton is of the view that it is not inherently inconsistent with the principles
of freedom of association to require trade unions to maintain separate funds for political
purposes, and to give union members the right to insist that their contributions are not used
for political purposes.

7.27 However, proposed s 97U(2)(b) provides that where a court finds that there has been a breach
of s 97P of WAIRA, it may order the forfeiture to the Crown of any unauthorised payment.
Although this matter has not specifically been considered by the CFA, Professor Creighton
is of the view:

7.27.1 Proposed s 97U(2)(b) of the WAIRA may be in breach of the principles of freedom
of association.  This view is supported in the submission of HREOC and is not
refuted in any of the submissions received by the Committee, other than the
Minister’s.
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Collection of Union Dues by Employers (Bill, cl 12(2))

7.28 The Committee refers to Professor Creighton’s submission (paras 4.1-4.3) and notes that
compliance with the principles of freedom of association does not require that employers
collect union dues but that a prohibition on the collection of union dues by employers who
were willing to collect them may be a breach of the principles.  Furthermore:

The withdrawal of the check-off facility, which could lead to financial difficulties
for trade union organisations, is not conducive to the development of harmonious
industrial relations and should therefore be avoided.23

7.29 Consequently Professor Creighton is of the view that:

7.29.1 To stipulate that existing arrangements for collection of union dues by employers
are to cease to have effect is not consistent with the principles of freedom of
association.  This view is not refuted in any of the submissions received by the
Committee, other than the Minister’s.

Conclusions

7.30 The Committee is not in a position to determine whether or not Professor Creighton’s views
on the compliance of the Bill with the principles of freedom of association are correct or that
the principles are binding on the Western Australian Government.  The Minister denies that
there is any conflict.  These are matters which must be determined in other forums.
However, the Committee considers that these matters should be brought to the attention of
the Parliament of Western Australia in its consideration of the Bill.

8 Specific Provisions

Strike Ballots (Bill, Pt 2)

General

8.1 The Committee has already noted that, due to the cumulative effect of inter-related Western
Australian industrial laws, the proposed strike ballots provisions may breach Australia’s
international treaty obligations because they are inconsistent with ILO principles of freedom
of association.

8.2 In 1994, the Minister commissioned a comprehensive inquiry into the Western Australian
industrial relations system.  WAIRC Commissioner Fielding was appointed to make the
inquiry.  He reported to the Minister on 3 August 1995.  The Minister tabled the report,
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 which is known as the Fielding Report , on 19 December 1995 .  Commissioner Fielding24     25

opposed the introduction of strike ballots.  He said:

The Master Builders’ Association of Western Australia and the Electrical
Contractors’ Association of Western Australia (Union of Employers) advocated that
the Act be amended to require secret ballots as a condition precedent to lawful
strikes.  There was otherwise little support for the proposition from employers.  The
Act currently imposes no such obligation and I do not support such a proposal.

The Act originally contained a provision of this nature.  The provision was repealed
in 1984 on the basis that it had never been used since it was introduced in 1979 and
because it was seen as dealing with the effect, rather than the cause, of conflict.

Wherever the concept has been applied, it has generally been honoured in the
breach rather than in the acceptance.  Furthermore, industrial action sanctioned  by
a ballot can be more difficult to end that industrial action that is not so formally
actioned [sic].  Union officials, in their dealings with the Commission regarding the
industrial action, might feel constrained by reason of the vote to do little or nothing
to encourage the cessation of the action.  Furthermore, it might not be illegitimate
for the employees to suggest that a ballot should be held to decide whether to end
the industrial action, which of course takes time.  Moreover, the proposal proceeds
on the premise that industrial action is often generated by union officials rather than
by the workforce.  In my experience, that is frequently not the case, particularly of
recent years.  A similar conclusion was reached by the Donovan Royal Commission
in respect of unions in the United Kingdom.

Occasionally, particularly in the meat industry, the Commission, as an aid to
conciliation, has ordered, by way of a conciliation order, that a secret ballot be
undertaken to ascertain the views of the workforce or [sic] a particular issue.
However, as the Act now stands, while there is scope for an employer or a union to
seek a ballot of that kind as an aid to conciliation, there is no scope for individual
employees to do so.  The comparable Federal legislation empowers the Federal
Commission, on the application of an employer, a union, or on the application of
at least 5 per cent of the workforce (or 250 employees whichever is less), to direct
the Industrial Registrar to conduct a secret ballot of such employees if, in its
opinion, the circumstances require.  If my recommendation to give employees
access to the Commission is accepted, a similar provision would be unnecessary
since a ballot could be obtained by employers, unions or employees by means of a
conciliation order.  If, however, individuals are not given access to the Commission,
I recommend that a provision similar to the Federal provision be inserted into the
Act.26
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8.3 Whilst only 2 employer groups supported strike ballots in the Fielding inquiry, most of the
employer groups who made written submissions to the Committee were generally supportive
of the Bill and therefore of the provisions relating to strike ballots.  The employee
organisations generally opposed strike ballots, at least in the way they have been proposed
to be implemented by the Bill.  Commissioner Fielding made alternative recommendations
regarding employee access to the WAIRC.

No Immunity for Compliance (Bill, proposed s 97A(1))

8.4 Proposed s 97A(1) provides:

Nothing in this Part takes away, restricts or otherwise affects any right or liability,
civil or criminal, arising under any other Part of this Act, or any other enactment or
at common law.

8.5 The Committee has already noted concerns that this may be in breach of Australia’s
international treaty obligations as being contrary to principles of freedom of association.

8.6 Both the TLC and ACTU contrasted this clause with the limited immunity in respect of
industrial action regarding workplace agreements which is conferred by Part 6 of the
Workplace Agreements Act 1993.  Section 77 of that Act confers immunity on employers and
employees from causes of action founded on certain torts and on breach of contract.

8.7 The ACTU also contrasted proposed s 97A(1) in the context of the strike ballot provisions
of the Bill with Part V of the British Trade Union and Labour Relations (Consolidation) Act
1992.  In the British legislation, compliance with strike ballot procedures confers certain
immunities from torts.

8.8 The Bill’s provisions were also contrasted with Pt VIB, Div 4 and s 334 of the CIRA which
respectively provide for “immunity from civil liability” and protection from dismissal for
taking certain types of industrial action.

Timing

8.9 Both employer and employee organisations raised questions about the timing of strike ballots
and, in particular, the time for determination of applications for strike ballots and the timing
of the strike.  Some employer organisations considered that the WAIRC should deal with
applications for strike ballots within 24 hours (see proposed s 94D(4)).  Some employee
organisations commented that the overall timing from application for a ballot to the time of
the strike (which could be approximately 4 weeks) was excessive, may prevent resolution of
the dispute during the process and could aggravate the situation which gave rise to the
application.  The Minister considers that, in simple cases, a strike ballot could be held within
4 days of the making of an application.

Costs

8.10 Concern was expressed by both employer and employee organisations about who would pay
for strike ballots.  One employer organisation expressed the view that union members should
not be expected to pay the costs of a strike ballot.  Employee organisations
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expressed concern about the costs to union members, unions, employers and the community.
The Bill does not itself set out who is to pay the costs of a strike ballot in particular
circumstances.  Proposed s 97I(1)(f) & (g) provides that the Governor may make regulations
for this purpose.

Who May Apply for a Ballot (Bill, proposed s 97D(2)(b))

8.11 Proposed s 97D(2)(b) provides that an application for a strike ballot may be made by a
member of an organisation of employees whose members contemplate participation in the
strike where the member has a sufficient interest in the matter.  The ACTU considers that
this provision is too wide and would permit an individual member to make a vexatious
application for a strike ballot even where there is overwhelming support for a strike.  The
ACTU contrasts this provision with s 136 CIRA which requires that 5% of members or 250
members, whichever is less, must apply for a strike ballot.

Notice to Employer of Application for Strike Ballot

8.12 Three employer organisations submitted that, where the WAIRC grants an application for
a strike ballot, it should so notify affected employers of the fact.

Majority of Those Entitled to Vote (Bill, proposed s 97B(3))

8.13 It has already been noted that the requirement of proposed s 97B(3) that a strike must be
endorsed in a ballot by a majority of those entitled to vote may be contrary to Australia’s
international treaty obligations as being contrary to principles of freedom of association.  In
its submission, the TLC claimed that the average percentage of votes returned in local
government elections in Western Australia is between 5% and 15%.  Consequently, if this
provision of the Bill applied to local government elections, it would be rare for anybody ever
to be elected.  The ACTU contrasted the position with that in the British Trade Union and
Labour Relations (Consolidation) Act 1992, s 226 of which requires only a majority of those
voting in the relevant ballot to endorse the action, and s 138(6) of CIRA, which has is a
similar provision.

8.14 The Minister on the other hand considers that:

It would seem socially irresponsible if a system was established whereby strike
action could be authorised, with all the concomitant disruption and costs, on the
basis of a minority vote of eligible voters.27

8.15 Two submissions from employer organisations expressly supported this absolute majority
requirement.

Strike Period (Bill, proposed s 97B(1)(d))

8.16 Proposed s 97B(1)(d) provides that a strike must take place not later than 28 days after the
declaration of the result of the strike ballot which endorsed that form of strike.  As has
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already been noted this may be contrary to Australia’s international treaty obligations as
conflicting with principles of freedom of association.  It is not clear if the Government
intends that a strike must be completed within the 28 day period.  Whatever the intention
of the Government in this respect, that intention could be made clear by a simple amendment
to this clause.

Recommendation 1

The Committee recommends that the Government clarify its intention with respect to proposed
s 97B(1)(d).  Specifically, is it intended that a strike must be commenced and completed within the
28 day period, or must it merely be commenced?

Deemed Participation in Strikes (Bill, proposed s 97C(1))

8.17 Proposed s 97C(1) provides that where a member of a State union is also a member of a
Federal union and participates in a strike, the member is deemed (unless the contrary is
proved) to have participated in the strike as a member of the State union rather than as a
member of the Federal union.  The ACTU notes that separately incorporated unions are
distinct legal entities  and membership of a Federal union may be completely unrelated to28

membership of a State union.  It also considers that the reversal of the onus of proof (which
requires the member to demonstrate that he or she is not striking as a member of the State
union but as a member of the Federal union, rather than requiring the person alleging that the
member is striking as a member of the State union to prove it) is unjust.

Guidelines for WAIRC (Bill, proposed s 97E(1)(b))

8.18 Proposed s 97E(1) provides that the WAIRC must order a strike ballot where this is applied
for by a union or by another authorised person, and in the latter case only if it is justified by
the circumstances.  The ACTU considered that some criteria should be specified to guide the
WAIRC as to what circumstances may justify the order.  The ACTU referred to s 135 CIRA
which provides that the AIRC may make an order for a secret ballot where it considers that
ascertaining the views of members may help to prevent or settle the relevant industrial
dispute.

Political Donations by Organisations (Bill, Pt 3)

General

8.19 The Committee notes that the Commission on Government has dealt extensively with the
matter of political donations in the context of the Western Australian electoral system .  In29

particular, the Committee notes the following recommendations of the Commission:
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12.1.5.2 Amendments should be made to the Western Australian
Electoral Act 1907 which will require the disclosure of political
finance.

12.1.5.4 All legislative provisions dealing with electoral matters should
be consolidated in the Western Australian Electoral Act 1907.

12.2.5.1 Political parties should be required to lodge disclosure returns in
relation to donations received by the party each year.

12.2.5.2 Individual candidates should be required to lodge disclosure
returns in relation to donations received by them...

12.3.5.1 Donors to political parties or candidates should be required to
lodge disclosure returns for donations for political purposes...

12.12.5.1 There should be no restrictions placed on political donations
from trade unions or corporations provided that the donations
meet the requirements of disclosure contained in previous
recommendations.

8.20 The Committee notes that if these recommendations were to be adopted by the Government,
the political donations provisions of the WAIRA would probably be unnecessary.  However,
these recommendations have not, to date, been implemented.

8.21 Both the ACTU and TLC consider that the political donations provisions discriminate
against trade unions as no other group (such as employer groups or corporations) has been
singled out to disclose political donations.

Forfeiture of Illegal Donations to the Crown (Bill, s 97U(2)(b))

8.22 The Committee has already noted the view that s 97U(2)(B) may breach Australia’s
international treaty obligations as being inconsistent with principles of freedom of
association.

8.23 Additionally, both the ACTU and TLC consider that the provision unfairly penalises union
members because of the illegal acts of a union official.  They consider that the moneys
illegally donated to a political organisation should be returned to the union rather than
forfeited to the Crown.

Collection of Union Dues by Employers (Bill, cl 12)

Removal from Definition of “Industrial Matter” (Bill, cl 12(1)(a))

8.24 Clause 12(1)(a) of the Bill removes from the definition of “industrial matter” in s 7 of the
WAIRA the following paragraph:
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“(g) the implementation of an agreement between an organisation of
employees and an employer under which the employer agrees to collect
subscriptions to the organisation”.

8.25 The TLC notes that the fact of making this amendment, while on the face of it removing the
collection of union dues from the purview of the WAIRA, will not necessarily prevent the
collection of union dues from being or becoming an industrial matter or a matter of industrial
dispute.

Agreement for Collection of Union Dues Deemed to be of No Effect (Bill, cl 12(2))

8.26 The Committee has already noted the view that cl 12(2) may breach Australia’s international
treaty obligations as being inconsistent with principles of freedom of association.

8.27 Additionally, the Committee notes the TLC’s view that this provision prevents employers,
employees and employee organisations from reaching mutually acceptable agreements for
the collection by employers of union dues.  In the TLC’s view this is contrary to the spirit
of the enterprise bargaining process.

Minimum Conditions of Employment Act 1993 (Bill, Pt 6)

8.28 Clause 15 of the Bill  is concerned with “on call” provisions in the Minimum Conditions of
Employment Act 1993.  When that Act was enacted, it set a minimum rate of pay of $7.93 per
hour (s 11) for hours worked.  It was not clear in the Act whether hours worked included
hours “on call” - when an employee was required to be available to work following a request
by telephone or pager, but was not actually performing the employee’s regular duties.  The
amendment to be effected by cl 15, which proposes to insert new s 3(2) & (3) in the Act,
provides that hours spent on call are not included in hours worked.  Consequently, the
minimum rate of pay will not apply to those hours spent on call.  However, industrial awards
and agreements will continue to apply so that employees may be paid an allowance for
periods spent on call (typically, for example, nurses are paid approximately $2.43 per hour
when on call).

8.29 The TLC has expressed concern that this amendment will permit exploitation of young
employees who may be required to attend work and then asked to stand aside until required
to meet peak demand.  The TLC considers that this concern is particularly relevant to the fast
food industry.  It already is aware of several instances in which this has occurred.
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Appendix 1: List of Abbreviations

ACCI Australian Chamber of Commerce and Industry

ACTU Australian Council of Trade Unions

AIRC Australian Industrial Relations Commission

Bill Industrial Relations Legislation Amendment Bill (No 2) 1995 (WA)

C87 ILO Freedom of Association and Protection of the Right to Organise Convention

1948 (No 87)

C98 ILO Right to Organise and Collective Bargaining Convention 1949 (No 98)

CE ILO Committee of Experts on the Application of Conventions and

Recommendations

CEGS ILO, Freedom of Association and Collective Bargaining, ILC, 81st Session, 1994,

Report III (Part 4B)

CFA ILO Standing Committee on Freedom of Association

CIRA Industrial Relations Act 1988 (Cth)

CFAD ILO, Freedom of Association: Digest of Decisions and Principles of the Freedom

of Association Committee of the Governing Body of the ILO, Fourth [Revised]

Edition, 1996

FAC Freedom of association conventions, ie C87 and C98

HREOC Australian Human Rights and Equal Opportunity Commission

ICCPR United Nations International Covenant on Civil and Political Rights

ICESCR United Nations International Covenant on Economic, Social and Cultural Rights

ILC International Labour Conference, a division of the ILO

ILO International Labour Organisation

TLC Trades and Labor Council of Western Australia

WACCI Chamber of Commerce and Industry of Western Australia

WAIRA Industrial Relations Act 1979 (WA)

WAIRC Western Australian Industrial Relations Commission
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Appendix 2: List of Submissions

Aged Care
Air Conditioning and Mechanical Contractors Association of WA Inc
Association of Wall and Ceiling Contractors of WA Inc
Australian Council of Trade Unions
Australian Liquor, Hospitality and Miscellaneous Workers Union
Australian Mines and Metals Association Inc
Chamber of Commerce and Industry of WA (1)
Chamber of Commerce and Industry of WA (2)
Community and Public Sector Union
Creighton, Professor Breen, La Trobe University
Electrical Contractors Association of WA (Inc)
Fire Protection Industry Association of Australia
Housing Industry Association Ltd
Human Rights and Equal Opportunity Commission
Master Builders Association of Western Australia
Master Cleaners Guild of Western Australia (Inc)
Master Painters, Decorators and Signwriters Association of WA
Master Plumbers and Mechanical Services Association of WA
Meat and Allied Trades Federation of Australia
Pastoralists and Graziers Association of WA Inc
Stirling Business Association Inc
Trades and Labor Council of Western Australia
WA Farmers Federation Inc
West Australian Small Business and Enterprise Association Inc
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Appendix 3:

Submission of Professor Breen Creighton
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Appendix 4:

Submission of Human Rights and Equal Opportunity Commission
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Appendix 5:

Submission of
Hon Graham Kierath MLA, Minister for Labour Relations

(Clause notes omitted)
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Minority Report of the 
Legislation Committee

in relation to

Industrial Relations Legislation Amendment Bill (No 2) 1995

[Note: A list of abbreviations and defined terms used in this report is attached as Appendix 1 to the
Majority Report.]

1 Introduction

1.1 With this 38th Report the Legislation Committee has completely abrogated its
responsibilities and failed in its primary role.

1.2 The Majority has determined that, because of the strong ideological position of the
submissions, the Bill should be returned to the House for the House to deal with.  The
House, however, was aware of the “ideological nature” of the Bill when it referred it to the
Committee.  It did so nevertheless.  The Committee therefore has failed to discharge its
obligations to the House.

1.3 The Majority itself has noted that “the Committee is not prohibited from commenting on the
policy of this Bill”.  It has nevertheless failed to record either endorsement of, or reservation
with respect to, the Bill.  More importantly, the Committee has failed to comment on the
adequacy of the various clauses.  The Majority observed that if it “had argued policy matters,
inevitably it would have produced a majority report and a minority report”.  It is in fact the
abject failure of the Committee to consider any of the clauses whatsoever that has ensured
a minority report.

1.4 Moreover, the Committee has failed to meet the objectives it established for itself in 1991,
they being :1

1 To give to members of the public the time and a method for direct access to the
legislative process and to permit legislators to have direct access to the views of the
public by way of written submissions and oral evidence.
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2 To provide a forum in which various differing community views as to the content
of legislation can be aired, and, hopefully resolved.

3 To enable the detail of the wording of a Bill to be worked out in a more efficient
way than the Committee of a Whole - that is by discussion between legislators from
all political parties and Parliamentary Counsel such discussion taking place in light
of evidence obtained from the public.

4 To give legislators more ready access to departmental information.

5 To record the submissions and reasons for the particular drafting as an historical
record and an aid to interpretation.

6 Where the Committee is unable to agree on a single recommendation or where
there is an apparently irreconcilable difference of view between the political
parties, to recommend various alternatives to the House and the measures to
implement each alternative.

...

1.5 Of equal concern must be the procedure of the Committee in arriving at this state of affairs.

2 Procedure

2.1 The Committee adopted an extremely biased stance in the hearing of evidence.

2.2 In the first instance, every accommodation was made for the Minister for Labour Relations
who expressed a desire to give evidence to the Committee.  The Committee altered its
meeting timetable on a number of occasions in order to accommodate the Minister and/or
his advisors.  The Committee even agreed to the Minister’s conditions that he be heard in
camera and after the federal election.  The Minister, in the end, apparently decided that he
did not wish to appear.  However, the Chairman afforded the Minister the opportunity of
making written comment on the other submissions received by the Committee, other than
those marked confidential.

2.3 The treatment of all other witnesses stands in stark contrast to the privileged treatment
accorded the Minister.  All other witnesses had their hearings cancelled or their requests for
hearings denied.

2.4 The WACCI and TLC, who had specifically been invited to give oral evidence to the
Committee, had their invitations cancelled.  The Shadow Minister for Industrial Relations,
who had been offered an opportunity to give evidence to the Committee, had the invitation
revoked after the deadline for receipt of written submissions.  The Shadow Minister was
therefore denied the opportunity of bringing any evidence to the attention of the Committee.

2.5 The Australian Mines and Metals Association Inc, Housing Industry Association Ltd and
Community and Public Sector Union each made no written submission, but requested a
hearing.  Each was denied the opportunity of presenting evidence to the Committee.
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2.6 Other organisations and experts who expressed a desire to present evidence in addition to
their written submissions were denied that opportunity.  They included: Aged Care WA,
ACTU, Australian Liquor, Hospitality and Miscellaneous Workers Union, Master Cleaners
Guild of WA (Inc), TLC and WACCI.

2.7 The Committee’s actions in this regard can only be described as a grave abuse of procedure
and a denial of fairness.  The Committee ought to be censured for this.

2.8 It follows that the Committee was not in a position to receive the full range of expert opinion
on its terms of reference, to cross-examine witnesses on points of conflict, or to obtain
clarification of stated positions.  The starkest illustration of this failure is the one
recommendation of the Majority:

The Committee recommends that the Government clarify its intention with respect
to proposed s 97B(1)(d).  Specifically, is it intended that a strike must be
commenced and completed within the 28 day period, or must it merely be
commenced?

Had either the Minister or his advisors given evidence, this could have been clarified in a
matter of minutes.  Instead, it remains a matter of conjecture.

2.9 The Committee’s failure to hear evidence compromises not only the quality and usefulness
of its report, but the whole reputation of the committee system as a fair and impartial feature
of our parliamentary process.

2.10 The Chairman of the Committee, Hon Derrick Tomlinson MLC, in warning the Committee
of the consequences of this dramatic reversal of accepted procedure, but then in supporting
such action nevertheless, can no longer expect to retain the confidence of the whole
Committee.

2.11 There is now a clear perception that the executive arm of government completely controls
and dictates not only the votes, but also the procedures of the Legislative Council.

3 Policy and Provisions of the Bill

3.1 Perhaps the most stunning feature of the Majority Report is that it makes no findings at all.
It fails to recommend any amendment.  Yet even the Majority noted that “there were a few
clauses about which there was limited consensus”.  There has been no evaluation of this
consensus between employers and unions.

3.2 The Minority is of the opinion that, even on the basis of the limited evidence presented, there
is a range of amendments that would considerably improve the Bill and lead to a better
industrial relations climate in this State.  Accordingly, the Minority makes the following
recommendations.
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Strike Ballots (Bill, Pt 2)

3.3 The whole concept of strike ballots is brought into question in a number of submissions
received by the Committee.  In its submission the TLC states:

In general terms the strike ballots provision proposes the imposition of an
unworkable system on trade unions in this State and ultimately must impact on the
State and employers alike.  The bureaucratic nature of the provisions suggests that
primary disputes and the resolution of those disputes will be overlayed by a
protracted process capable, in its own right, of generating further disputes.  The
Trades and Labor Council would go so far as to say that these provisions have the
potential to generate industrial disharmony and increase disruption in the State of
Western Australia.2

3.4 WAIRC Commissioner Fielding opposed the introduction of strike ballots in his 1995 report
(the Fielding Report ) to the Government.  He said:3

The Master Builders’ Association of Western Australia and the Electrical
Contractors’ Association of Western Australia (Union of Employers) advocated that
the Act be amended to require secret ballots as a condition precedent to lawful
strikes.  There was otherwise little support for the proposition from employers.  The
Act currently imposes no such obligation and I do not support such a proposal.

The Act originally contained a provision of this nature.  The provision was repealed
in 1984 on the basis that it had never been used since it was introduced in 1979 and
because it was seen as dealing with the effect, rather than the cause, of conflict.

Wherever the concept has been applied, it has generally been honoured in the
breach rather than in the acceptance.  Furthermore, industrial action sanctioned  by
a ballot can be more difficult to end that industrial action that is not so formally
actioned [sic].4

3.5 It may be the case that if a strike ballot is required for even the most limited of industrial
action, then unions and employees will seek and employ the full range of industrial action
available to them.

3.6 There can be no doubt that strike ballots as envisaged under the Bill will complicate and
extend the average period of industrial disputation in this State at the expense of workers,
employers and the State generally.
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3.7 While not accepting the efficacy of strike ballots, there are also many features of the current
Bill that will ensure that strike ballots are completely unworkable.

Definition of “Strike” (Bill, proposed s 97(1))

3.8 There is concern that the strike ballot provisions of the Bill are an attempt effectively to
outlaw strikes, not only for the purposes of employees gaining improved wages and
conditions, but also for the purpose of indicating dissent from Government policy or action
or refusing to work in unsafe conditions.

3.9 The proposed definition of “strike” means “industrial action” involving “a stoppage of, or
ban or limitation on, the performance of work required under the employee’s contract of
employment”.  The purpose appears to be to compel employees to accept any terms or
conditions of employment and/or to enforce compliance with any employer’s demand
relating to employment.

Conflict with Occupational Safety and Health Act 1984

3.10 Whilst the Minister refutes the conclusion, he concedes in his submission that:

It could be claimed that the provisions appear to conflict with the provisions of the
Occupational Safety and Health Act 1984 and that cessation of work on safety
grounds has the potential to fall within “industrial action” and hence give rise to
confusion about who has jurisdiction with respect to a matter of this kind.5

Section 26(1) of the Occupational Safety and Health Act 1984 provides:

Nothing in section 25 prevents an employee from refusing to work where he has
reasonable grounds to believe that to continue to work would expose him or any
other person to a risk of imminent and serious injury or imminent and serious harm
to his health.

Recommendation 1

The Minority recommends that the strike ballot provisions of the Bill not apply to all forms of
industrial action.  In particular, the strike ballot provisions should not apply to industrial action
in response to occupational safety and health matters and political matters.  Strike ballots should
only apply where complete cessation of work takes place.
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Notice to Employer of Application for Strike Ballot

3.11 Three employer organisations submitted that, where the WAIRC grants an application for
a strike ballot, it should notify affected employers of the fact.

Recommendation 2

The Minority recommends that the WAIRC notify affected employers of the grant of an application
for a strike ballot.

Duration of Strike Ballots

3.12 The Majority observes that both “employer and employee organisations raised questions
about the timing of strike ballots and, in particular, the time for determination of applications
for strike ballots and the timing of the strike”.

3.13 The TLC claims:

From the time the strike was contemplated by employees, to the commencement of
that industrial action, is, in the Council’s assessment, a minimum period of four
weeks...

Whilst this procedure is being pursued then resolution of the primary dispute which
caused the contemplation of strike in the first instance is halted.6

Indeed it is probable that during the whole of the ballot period the union will concentrate its
efforts on a campaign to win the ballot, which includes turning out sufficient members to
achieve a valid vote.

3.14 Employers have expressed concern at the length of time that may be needed to conduct a
strike ballot.  Clearly, the quickest and most expeditious way of conducting a strike ballot
is to ensure that the union or unions concerned conduct the ballot.

Recommendation 3

The Minority recommends that:

(a) the relevant union or unions be given responsibility for the conduct of strike ballots; and

(b) short time limits be specified for each stage in the strike ballot process.
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Costs of Strike Ballots

3.15 The Bill does not itself set out who is to pay the costs of a strike ballot.  It may be the union
or it may be the State.  The Governor may make regulations for this purpose (proposed
s 97I(1)(f) & (g)).  The costs of the Electoral Commission preparing a postal ballot are likely
to be high.  Some unions may expect a bill of $30,000 or $40,000 for such an exercise.

3.16 The Minister comments that “regulations will provide for circumstances where some or all
of the cost of conducting secret ballots will not fall on the union”.  This is an equivocal
response.  The Government should clearly indicate that, as the State has imposed this
requirement, it will pay the cost of compliance.  Otherwise it appears that costly Electoral
Commission run strike ballots are to be used as a device financially to cripple unions.  The
Minister himself argues that “the costs to the community imposed by strike ballots are likely
to be minuscule in comparison to those resulting from strikes”.  If this is the case, the
Government should be committed to paying the costs of the ballots.  Indeed, one employer
organisation expressed the view that union members should not be expected to pay the costs
of strike ballots.  Clearly the cost factor also points to the desirability of union conduct of
ballots.

Recommendation 4

The Minority recommends that the Bill provide that the State pay the costs of any strike ballot.

Majority of Those Entitled to Vote (Bill, proposed s 97B(3))

3.17 While the Bill does not impose any particular form of balloting, it does stipulate that no
strike ballot is valid unless over 50% of those eligible to vote record a vote in favour of the
strike.  In a voluntary system of voting, the concept that to abstain from voting is to cast a NO
vote would not be accepted in any other jurisdiction as democratic.  Certainly such a view
would invalidate the operation of the whole local government system in Western Australia.
If sufficient people are dissuaded from voting, no industrial action can take place.  Even the
British Trade Union and Labour Relations (Consolidation) Act 1992 requires only a
majority of those voting in the ballot to endorse the action.

Recommendation 5

The Minority recommends that proposed s 97B(3) be amended to read:

For the purposes of subsection (1)(c), participation in a particular form of strike is
endorsed by a ballot if the majority of persons voting in the ballot voted “Yes” to the
question applicable to participation in that form of strike.
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Strike Period (Bill, proposed s 97B(1)(d))

3.18 Proposed s 97B(1)(d) provides that a strike must take place not later than 28 days after the
declaration of the result of the strike ballot which endorsed that form of strike.  It is not clear
if the legislation could be used to require a strike to be completed within the 28 day period.
Interpreted in this way, the clause would make the Bill unworkable.

Recommendation 6

The Minority recommends that proposed s 97B(1)(d) be amended by deleting the words “takes
place” and replacing them with the word “commences”.

Immunity for Compliance (Bill, proposed s 97A(1))

3.19 The Bill in its current form appears to be completely unworkable.  It is more likely to be
honoured in the breach.  The only amendment that may make it operational is the granting
of some form of immunity from legal proceedings for unions and their members if they
comply with the provisions of the Bill.

3.20 Proposed s 97A(1) provides:

Nothing in this Part takes away, restricts or otherwise affects any right or liability,
civil or criminal, arising under any other Part of this Act, or any other enactment or
at common law.

3.21 The Majority has already noted the strong case put by Professor Creighton that this may
breach Australia’s international treaty obligations as being contrary to principles of freedom
of association.

3.22 There are many examples of grants of immunity from various kinds of legal proceedings
where industrial action is required to be authorised by ballot.  Part VIB, Div 4 and s 334 of
the CIRA provide for immunity from civil liability and protection from dismissal for persons
taking certain types of industrial action.  In the British legislation (Pt 5 of the Trade Union
and Labour Relations (Consolidation) Act 1992), compliance with strike ballot procedures
confers certain immunities from torts.  Indeed s 77 of the Western Australian Workplace
Agreements Act 1993, which was enacted by the current Government, confers immunity on
employers and employees from causes of action founded on certain torts and on breach of
contract.

3.23 Proposed s 97A(1) ensures that a trade union whose members comply with the strike ballot
provisions still expose themselves to civil and criminal and common law liabilities.  The
Majority, based on Professor Creighton’s advice, noted:

The absence of provisions for the protection of workers from dismissal for
participating in industrial action does not appear to be consistent with the
requirements of the principles of freedom of association.  This view is not refuted
in any of the submissions received by the Committee, other than the Minister’s.
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3.24 In any event, it is unconscionable and inconsistent to prescribe statutory procedures to
authorise some action while continuing to permit legal proceedings to be commenced to
obtain remedies (such as financial or criminal sanctions) for that authorised action.

Recommendation 7

The Minority recommends that provisions be inserted in the Bill that protect persons who comply
with the procedures in the Bill from legal actions otherwise arising out of industrial action
authorised under the procedures in the Bill.

Political Donations (Bill, Pt 3)

3.25 This part of the Bill is about the punishment of contraventions or failures to comply with the
legislative arrangements relating to political donations.

3.26 The Government’s legislative arrangements in this regard completely contradict the findings
of the Commission on Government.  Following evidence given by, among other people, the
Minister for Labour Relations himself, the Commission recommended :7

12.1.5.4 All legislative provisions dealing with electoral matters should
be consolidated in the Western Australian Electoral Act 1907.

12.3.5.1 Donors to political parties or candidates should be required to
lodge disclosure returns for donations for political purposes...

12.12.5.1 There should be no restrictions placed on political donations
from trade unions or corporations provided that the donations
meet the requirements of disclosure contained in previous
recommendations.

3.27 Even the Majority concluded:

The Committee notes that if these recommendations were to be adopted by the
Government, the political donations provisions of the WAIRA would probably be
unnecessary.  However, these recommendations have not, to date, been
implemented.

3.28 As they stand, the Government’s initiatives in the Bill relating to political donations by trade
unions are designed to manipulate the Western Australian electoral system in the most
partisan way.
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Disclosure of Political Donations

3.29 Requirements for disclosure by trade unions of political donations have existed for some
time.  Under s 65 of the WAIRA, unions are required to submit fully audited accounts to the
Registrar, including:

3.29.1 an audited balance sheet of the assets and liabilities of the trade unions for the
relevant financial year; and

3.29.2 a statement of receipts and expenditure of the union during the financial year as
audited by the auditor.

3.30 Political expenditure by unions is therefore already disclosed.  On top of this, the Bill will
require disclosure by trade unions, and only by trade unions, of political donations in a form
akin to that found in the Commonwealth Electoral Act 1918.

3.31 As recommended by the Commission on Government, laws for the disclosure of political
donations should cover individuals, pressure groups, employer organisations and trade
unions.  They should be consolidated in the Electoral Act 1907 and enforced by the Electoral
Commissioner - as they are in other States and the Commonwealth.

3.32 This absurdity will probably be carried to its logical conclusion with the promised passage
of electoral disclosure laws later this year.  Trade unions may then become the only
community groups required to lodge three separate disclosure returns to different authorities.

Forfeiture of Illegal Donations to the Crown (Bill, s 97U(2)(b))

3.33 Section 97U(2)(b) provides for the forfeiture to the Crown of any unauthorised payment by
the person to whom the payment was made.  If a union official, by an illegal act, gave
$100,000 of union funds to a political party, this may be forfeited to the Crown with the
result that members of the union could not regain their assets which they were deprived of
by fraud or theft.  In this case the State receives the proceeds of theft.

3.34 Misappropriated funds should be returned to the original owner, not forfeited to the Crown.
Even the Minister conceded that :8

This penalty may be considered to disadvantage individual union members as a
whole by forfeiting any unlawfully made donations to Revenue.

3.35 Nevertheless, this completely inappropriate penalty remains in addition to fines of $5,000
for an organisation and $1,000 for individuals who make illegal donations.  Professor
Creighton argued that proposed s 97U(2)(b) may be in breach of the principles of freedom
of association.  This view is supported in the submission of HREOC and is not refuted in any
of the other submissions received by the Committee, other than the Minister’s.



Legislation Committee: Report 38 - Minority Page 11

TLC, submission to the Committee, 21 February 1996, p28.9

TLC, submission to the Committee, 21 February 1996, p29.10

G:\LG\LGRP\PLTRP\LG038.RP

Fines

3.36 General penalties under s 84A of the WAIRA provide for fines of $500 for an individual and
$2,000 for an organisation.  The increased fines ($1,000 and $5,000 respectively) for the
making of unlawful political donations are completely unjustified.  At the very least, the
Government should ensure that these penalties are in accord with the penalties that will be
imposed on individuals and organisations when general disclosure of political donations
legislation is introduced.

Recommendation 8

The Minority recommends that:

(a) the whole of Pt 3 of the Bill be deleted; and

(b) appropriate amendments be made to the Electoral Act 1907 regarding equal disclosure
of political donations by trade unions and other organisations.

Collection of Union Dues by Employers (Bill, cl 12)

3.37 The collection of union dues by employers currently is capable of becoming an industrial
award provision where the parties agree to it.  Clause 12 will remove the collection of union
dues from the definition of “industrial matter”, terminate existing awards, orders or industrial
agreements regarding the collection of union dues and prevent the implementation of any
such award, order or industrial agreement.

3.38 The clause directly attacks certain established relations between trade unions and employers.
The TLC states that “[s]uddenly by legislative means, the potential for a range of disputes
to be created in Western Australia has been instituted... [The] parties are prevented from
implementing their agreement and furthermore, where agreements have existed in the past
they suddenly no longer exist, irrespective of the wishes of the parties” .9

3.39 The removal of the collection of union dues from the definition of “industrial matter” may
prevent a dispute about such things from being settled at an early stage, with the WAIRC
only able to intervene after escalation of the dispute.  The TLC notes:

If it is the intention of this proposed legislation to ensure that the Industrial
Relations Commission cannot deal with disputes on this issue then the Government
would effectively be creating a situation where such disputes have no formal means
of resolution within the system.10
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[B]oth employers and unions alike have found this suggested amendment to be a
provocative step on the part of the Government and one capable of causing
considerable disputes between the parties.11

In fact, the simple deeming of a matter not to be an “industrial matter” does not change the
reality of the situation.

3.40 The Minister concedes that there has always been potential for disputation regarding
collection of union dues.  However, the clause removes it from the purview of the WAIRC
and returns it to the parties for negotiation.

3.41 The Minority is of the opinion that these provisions are ill-conceived and designed to create
an increased level of industrial disputation.

Recommendation 9

The Minority recommends that cl 12(1) & (2) of the Bill be deleted.

Dispute Settlement Procedures (Bill, cl 13)

3.42 Section 49A was inserted in the WAIRA by the Industrial Relations Legislation Amendment
and Repeal Act 1995.  It provides for awards and agreements to make provision for the
resolution of disputes.  Proposed s 49A(1a) provides that the parties to a dispute must
“confer among themselves and make reasonable attempts to resolve questions, disputes or
difficulties before taking those matters to the” WAIRC.  Proposed s 49(1b) gives the WAIRC
a discretion to refuse to exercise certain of its powers where it considers that parties have not
complied with applicable dispute resolution procedures.

Recommendation 10

The Minority recommends that cl 13 of the Bill be deleted.

Minimum Conditions of Employment Act 1993 (Bill, Pt 6)

“On Call” Minimum Pay

3.43 Clause 15 of the Bill amends s 3 of the Minimum Conditions of Employment Act 1993
(MCEA) to exempt employers from having to pay the minimum wage to employees who are
required  either to remain at their place of employment or to be available to come to their
place of employment to undertake duties.

3.44 The most glaring example of exploitation that the Government hopes to preserve by this
amendment is the payment of sleep over workers in aged and disabled hostels who currently
receive $1.46 per hour for sleeping over.  The Government is concerned that the
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current provisions of the MCEA might guarantee such workers the princely sum of $7.93 per
hour.  The amendment is designed to ensure that there will be no court finding that “on call”
workers are entitled to the statutory standard minimum rate of pay.

Recommendation 11

The Minority recommends that cl 15 of the Bill be deleted.

Forfeiture of Annual Leave

3.45 Clause 16 of the Bill amends s 24 of the MCEA to provide that an employee will have no
entitlement to pro rata annual leave on termination where the employee terminates the
employment unlawfully or is dismissed for misconduct.

3.46 The Government therefore appears to consider that its 1993 MCEA is overly generous.  The
Minister’s example is instructive:

On this basis, for example, an award employee with 18 months service, who
terminates unlawfully or is terminated [sic] for misconduct, would be paid for the
4 weeks accrued during the 12 months qualifying period but would lose the pro rata
payment for the leave accrued over the subsequent 6 months.  Under the present
provisions of the [MCEA] the same employee would, in lieu of annual leave, be
paid for the entire 18 months of employment.12

3.47 Take, for example, an employee who completes 11 months’ service and who only gives to
their employer one weeks’ notice of the two weeks’ notice required under their contract of
employment.  Under these new provisions, the employee would be penalised by over 3
weeks’ annual leave entitlement for failure to give an additional week’s notice.

3.48 The standard applying for removal of annual leave entitlements as a result of misconduct was
established when the WAIRC in Court Session held that a worker dismissed for misconduct
should not be deprived of annual leave actually accrued prior to the act of misconduct .  The13

Minister’s amendment and submission in this regard is more in tune with the Master and
Servant Act 1899.  It has no place in 20th Century legislation.

Recommendation 12

The Minority recommends that cl 16 of the Bill be deleted and replaced with the following:

16 Section 24 of the Minimum Conditions Act is amended by repealing
subsection (2) and substituting the following subsections -
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“(2) If an employee’s employment terminates before the employee has taken
annual leave to which he or she is entitled, the employee is to be paid for
all of the untaken leave.

(3) Subsection (2) does not apply to an employee who is dismissed for
misconduct.

(4) If an employee is dismissed for misconduct and the dismissal takes
effect before an employee has taken annual leave to which he or she is
entitled, the employee is to be paid for any untaken annual leave that
relates to service completed before the misconduct occurred.”

4 Status of the Bill

4.1 The Majority touched upon the unusual status and origin of the Bill.

4.2 In December 1995, the Industrial Relations Legislation Amendment and Repeal Bill 1995
was split into 2 Bills after its Second Reading in the Legislative Council.  The second of
these Bills, the Bill before the Committee, was not in fact read a first or second time in the
House prior to its referral to the Committee.  The exact status of the Bill may need to be
determined by the House.

4.3 The Bill appears to have originated in the Legislative Council.  If it is a money Bill, it cannot
originate in the upper house, and must first be passed by the Legislative Assembly.  A ruling
on the status of the Bill needs to be sought before the House proceeds any further with it.

4.4 The whole legality of this particular piece of legislation may be questioned on the basis of
Australia’s international obligations.


