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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW

IN RELATION TO THE

ROAD TRAFFIC (ADMINISTRATION ) BILL 2007;R0OAD TRAFFIC (VEHICLES) BILL 2007;
ROAD TRAFFIC (AUTHORISATION TO DRIVE) BILL 2007;ROAD TRAFFIC
(CONSEQUENTIAL PROVISIONS) BILL 2007AND ROAD TRAFFIC (VEHICLES) (TAXING)
BiLL 2007

1 REFERENCE AND PROCEDURE

1.1 The following five bills Bills) were introduced into the Legislative Council o 2
March 2008 by Hon Adele Farina MLC, Parliamentagci®tary to the Minister for
Planning and Infrastructur®&rliamentary Secretary), on 20 March 2008:

. Road Traffic (Administration) Bill 2007;

. Road Traffic (Vehicles) Bill 2007;

. Road Traffic (Authorisation to Drive) Bill 2007;

. Road Traffic (Consequential Provisions) Bill 20@nd
. Road Traffic (Vehicles) (Taxing) Bill 2007.

1.2 The purpose of the Bills, according to the Parliatagy Secretary, is tacilitate the
introduction of the Road Transport Reform (Compmnand Enforcement) Bill
national reforms and to restructure Western Augtfalroad traffic legislation based
on administrative and functional responsibilitie’s”

1.3 Although only the first two of the Bills stood refed to this Committee pursuant to
Standing Order 230A (as they ratify or give efféota bilateral or multilateral
intergovernmental agreement to which the Governnoérihe State is a party), the
Legislative Council referred all five Bills to ti@ommittee for consideration as a suite
of legislation. Additionally, the House authorist@ Committee to inquire into the
policy of the Road Traffic (Administration) Bill 27 and the Road Traffic (Vehicles)
Bill 2007 pursuant to Standing Order 230B.

Hon Adele Farina MLC, Parliamentary Secretanh® Minister for Planning and Infrastructure, Wester
Australia, Legislative CounciRarliamentary Debates (Hansard)Q March 2008, pp1310-1311.
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Uniform Legislation and Statutes Review Committee

1.4 The reporting date was no later than 6 May 2008 9QApril 2008 the Committee
sought, and obtained, from the Legislative Couanilextension of time in which to
report to 29 May 2008.

2 INQUIRY PROCEDURE

2.1 The Committee advertised for public submissionsghenBills in The West Australian
newspaper on Saturday, 29 March 2008. Stakehldtters were also sent to relevant
organisations.

2.2 Written submissions were received from the follogvorganisations:

. Livestock Transporters and Country Bulk Carriers@gation (Inc);

. Chamber of Commerce and Industry of Western Auatral

. Western Australian Local Government Associatiord an

. a joint submission from the Western Australian FemsnmFederation, the

Pastoralists and Graziers Association of Westerrstralia and the Co-
operative Bulk Handling Group.

2.3 On 9 April 2008 the Committee held a hearing whtb following witnesses:

e Mr Trevor Maughan, Manager, Strategy and Policypd&tment for Planning and
Infrastructure DPI); and

* Mr Vince Tamigi, Project Manager, Compliance andditement Legislation,
DPI.

2.4 On 16 April 2008 the Committee held hearings wiitl following witnesses:

a) Mrs Janet Cooper, Consultant, Livestock Transpsr@md Country Bulk
Carriers Association of Western Australia (Inc),daMr Grant Robins,
President, Livestock Transporters and Country Buékriers Association of
Western Australia (Inc);

b) Mr Andrew Canion, Senior Adviser, Industry Policghamber of Commerce
and Industry of Western Australia; and

c) Mr John Hassell, Vice President and Transport BliotfRepresentative,
Western Australian Farmers Federation; Ms MeligézePManager, Business
Development, Co-operative Bulk Handling Group; Mmwéh Davies,

Hon Simon O’'Brien, Chairman, Standing Committee amfddm Legislation and Statutes Review,
Western Australia, Legislative Coundiarliamentary Debates (Hansard),April 2008, p2001.
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THIRTY-FIRST REPORT

2.5

2.6

3.1

3.2

Logistics Strategy Manager, Co-operative Bulk HargllGroup; Mr James
Kirton, Corporate Analyst, Co-operative Bulk Hamdji Group; Mr Graeme
Smith, Farmer and Grains Representative, Pastralend Graziers
Association of Western Australia; and Mr Slade Broan, policy Director,
Pastoralists and Graziers Association of WestersirAlia.

On 7 May 2008 the Committee held a hearing withféilewing witnesses:

. Mr Doug Morgan, Director Heavy Vehicle OperatioMgain Roads Western
Australia MRW A);

. Mr John Rossiter, Heavy Vehicle Access Planning &fgn, MRWA,

. Mr Vince Tamigi, Project Manager, Compliance and fdetement
Legislation, DPI; and

. Mr Igbal Samnakay, Policy Adviser - Transport, Deypeent of the Premier
and Cabinet.

The Committee is grateful to the witnesses forrtladiendance and the assistance
provided by them to the Committee.

UNIFORM LEGISLATION

National legislative schemes implementing unifoegislation take a variety of forms.
Nine different structures, each with a varying @egrof emphasis on national
consistency or uniformity of laws and adaptabilityave been identified. The
structures are summarised Appendix 1. The Bills most closely resembles the
legislative structure referred to as ‘Structurevith Western Australia implementing
a nationally agreed legislative framework.

When examining uniform legislation, the Committaensiders what are known as
‘fundamental legislative scrutiny principles’. Atugh not formally adopted by the
Legislative Council as part of the Committee’s terof reference, the Committee
applies the principles as a convenient framework tfte scrutiny of uniform
legislation® These principles are set outAppendix 2.

For further background on fundamental legislapviaciples can be found in a report by the predsoe
Committee, the Standing Committee on Uniform Legistatand General Purposes. Refer to Western
Australia, Legislative Council, Standing Committee Oniform Legislation and General Purposes,
Report 23,The Work of the Committee During the Second Sessitie Thirty-Sixth Parliament - August
13 2002 to November 16 200Movember 2004, pp4-9.
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4

BACKGROUND TO THE BILLS

The inter-governmental agreement

4.1

4.2

4.3

4.4

4.5

In 2003 the Commonwealth and all State and Teyritmvernments signed theter-
Governmental Agreement for Regulatory and Operatidteform in Road, Rail and
Intermodal Transpor{inter-governmental agreemeny.

The inter-governmental agreement gives effect tpriar agreement between the
parties to the inter-governmental agreement tobbéska a National Transport
Commission NTC) “to progress regulatory and operational reform fooad, rail
and intermodal transport in order to deliver andsgin uniform or nationally
consistent outcomes”

The inter-governmental agreement sets out how fhe 8 to be established, funded
and operated. Amongst the responsibilities andtfons of the NTC is tddevelop
uniform or nationally consistent regulatory and ogtéonal arrangements for road,
rail and intermodal transport, including recommenglito the[Australian Transport
Councif] Proposed Reforms and amendments to Agreed ReforRsforms include
model legislation developed by the NTC. Clausel 1. the inter-governmental
agreement states:

The Parties agree that there is a need to maingaisingle reference
point’ for Agreed Reforms that take the form of Klddegislation or
Road Transport Legislation, in order to promote amdhintain a
uniform or nationally consistent regulatory and ogéng

environment.

Section 12 of the inter-governmental agreementigesvthat the parties will use their
best endeavours to implement and maintain agrdedns in a uniform or nationally
consistent manner:

However the Parties acknowledge that, in exceptioitaumstances,
a Proposed or Agreed Reform, or aspects of a Preghas Agreed
Reform, may not be able to be implemented by ayPfmt example
due to policy or practical constrainfs.

The Hon Alannah MacTiernan MLA, Minister for Plangi and Infrastructure
(Minister), advised the Committee that:

Inter-Governmental Agreement for Regulatory and r@penal Reform in Road, Rail and Intermodal
Transport 2003, p1.

For the purposes of the inter-governmental ages¢nthe Australian Transport Council is made uphef
relevant minister for each of the States, Terdét®and the Commonwealth.

Clause 12.2Inter-Governmental Agreement for Regulatory and r@penal Reform in Road, Rail and
Intermodal Transport2003, p10.
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THIRTY-FIRST REPORT

WA is a willing signatory under tHenter-governmental agreement]
which is designed to achieve national uniformityl alonsistency in
transport reforms through collaboration amongstthk jurisdictions.

Notwithstanding this, WA can decide to take altéweaaction to that

proposed nationally. Under clause 12.2 of {reer-governmental
agreement]a party to thdinter-governmental agreemergg. WA) in

exceptional circumstances, may not be able to imefg a reform

due to, for example, policy or practical constraint...

A decision to opt out of the reform would only laéen after
considering all the impacts and risks associatedhwsuch a
decision.”

The Model Bill

4.6 The Bills implement agreed reforms as containethénRoad Transport (Compliance
and Enforcement) Bill 2003V{odel Bill). The Model Bill was agreed in November
2003, with a proposed implementation date of De@srab05’

4.7 Mr Trevor Maughan, Manager, Strategy and Policy,l,Dfave the following
background to the development of the Model Bill:

I will commence by looking at the genesis of thggdlation. It started
back in the early 1990s. It was really a nationttemnpt to provide a
number of things with respect to heavy vehicle afpam. The first
and most important thing was to provide a levelypig field for

people operating within that industry. There waschmwanecdotal
evidence at the time of individual operators, pmdwantly small

businessmen, being forced by large multinationalpormations to

commit criminal offences on the road in order teemenrealistic time
lines, carry extra freight capacity and what haveuy This was
leading very much to what used to be called thelrjpekeys, who
would overload to get reasonable rates and driveessively long
hours at high speed to go from point A to poinTBis was identified
as a real issue. The problem was that unless yaudcgo back
beyond the driver to the person who actually caukedffence, there
was no real way of addressing it. The driver or #meall operator

was the bunny who took all the risk, and the larggoration stayed
behind the bail. This was an attempt to try to lo@tt The compliance
enforcement legislation was about that levellingtleé field, about

Information attached to letter from Hon AlannahadWiernan MLA, Minister for Planning and
Infrastructure, 23 April 2008, p2.

8 bid, p1.
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going back and ensuring that those who cause thargesion of the
offence are the people who are held responsibléhfatroffence.

That is the policy basis that started this wholéeswf legislation
nationally. It was about improving compliance rateghin the heavy
vehicle operations industry. As | said, that legfiin took a long time
to be developed. It started in the early 1990sekms like a lifetime
ago now. There was much debate and much involvesmetitievels.
Industry was involved and farming industries wemngoived. There
were extensive negotiations along the way. Therdliest Trucking
Association was represented on the legislation saiyi panel, on
which | sat, which developed most of this legigatiramework, as
was the Farmers Federation and others. It reallysw@avery inclusive
model. Hence, it took from 1990 until 2003 whenlégslation was
finally signed off by ministers, with an anticipatmtroductory date

of 2005?

4.8 The provisions of the Model Bill have so far beempiemented in Victoria, New
South Wales, Queensland and South Austtalia.

4.9 Implementation of the Model Bill reforms is part \Western Australia’s commitment
under the inter-governmental agreement, and whetemented by all jurisdictions
the reforms will ensure consistency in the manageroéthe transport of goods by
road across jurisdictions in order'fo:

a) improve road safety;

b) reduce infrastructure damage;

C) improve deterrence and enforcement;

d) promote a level playing field for industry; and
e) improve business efficiency and compliance.

4.10 The Model Bill has two distinct elemerifs:

9 Mr Trevor Maughan, Manager, Strategy and Polibgpartment for Planning and Infrastructure,
Transcript of Evidence April 2008, ppl-2.

10 Information attached to letter from Hon Alannahad@iernan MLA, Minister for Planning and
Infrastructure, 23 April 2008, p1.

1 Ibid, p2.

12 National Road Transport CommissioRpad Transport Reform (Compliance and Enforcemeiit) B
Regulatory Impact Statemengpproved by the Australian Transport Council 3 Nolwem 2003,
Summary, pl.
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411

412

413

5.1

. the creation of a general framework for most coamgle and enforcement
activities in all areas of heavy vehicle regulatiand

. specific offence provisions in relation to massnelnsion and load restraint
issues.

The specific problems in the existing legislatibattthe Model Bill seeks to address

are®®

. inadequate enforcement powers (such as searchrainydpawers, the power
to require information, and the power to stop dirand move vehicles)
compared with other areas such as occupationalthheald safety and
environmental laws;

. inadequate range of sanctions;

. inadequate responsibility, with existing offenceypsions focussing on the
driver and transport operator only; and

. evidentiary and related problems, including inagggudefences to offence
provisions.

The mass, dimension and load restraint reformsagoed in the Model Bill‘are
crucially related to road safety concerns”

While the road safety performance of the heavyclehndustry has
improved substantially in recent years, in line hwitoad safety
performance generally, there remains scope for iBgant further
gains. Moreover, the achievement of high levelsroaid safety
performance is essential to the achievement andhteraance of
public acceptance of the industry and its operation **

As indicated above, there are various mechanisnderuthe inter-governmental
agreement by which individual jurisdictions may aheor omit provisions of the
Model Bill.**

OVERVIEW OF THE BILLS

The Western Australian Government has decidedmohplement the Model Bill in
Western Australia as a stand alone piece of ldgsla Instead, existing legislation
will be amended, retained and supplemented by iadditlegislation by the suite of

13

14

15

Ibid, p2.
Ibid, p5.

Information attached to letter from Hon AlannahadWiernan MLA, Minister for Planning and
Infrastructure, 23 April 2008, pp2-3.
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5.2

5.3

five Bills now before the Committee. The reasontfas was set out in a letter to the
Committee from the Minister on 10 October 2007 ad of the Committee’s regular
audit of proposals to enact uniform legislation):

On the advice of Parliamentary Counsel’'s Officee fRoad Traffic
Act 1974 (“the Act”) is to be restructured to enablthe
implementation of the reform. Traffic regulatiomtters will remain
in the Act. Provisions relating to the conferrdl authorisation to
drive will be excised from the Act and form theibad the Road
Traffic (Authorisation to Drive) Bill 2007.

Similarly, provisions relating to vehicle standardmd vehicle

licensing will be excised and form the basis of Bwad Traffic

(Vehicles) Bill 2007. Administrative matters peetnt to both of these
Bills and to the remainder of the Act will be cant&l in the Road
Traffic (Administration) Bill 2007.

The amendments necessary for the implementatitreafompliance
and enforcement reform will be contained in théelatwo bills®

Mr Maughan expanded upon this point as follows:

In looking at the legislation, it was originallydbght that this will be

easy, we will take parts of the national compliaacel enforcement
legislation and put it in the existing Road Traffict. On the advice of
Parliamentary Counsel, that was not a very clewdgai It became
apparent that the more we went into it, there wasead to separate
the Road Traffic Act into its component parts. Thas presented us
with a lot more work than we ever intended to dinwtibut in the end

it will be a far better structure for legislatiom iWestern Australia.

Amongst other things, it will allow incoming goverents to

determine where things should sit administratiwveighin departments

and which ministers should have responsibility particular pieces

of legislation. It gives governments a lot moreifidity but that was

never the main intent. The main intent was alwhgsmnplementation
of the[Model Bill]. *’

Mr Vince Tamigi, Project Manager, Compliance anddetement LegislationDPI
explained the purpose of each of the five Billsayally as follows:

16

17

Letter from Hon Alannah MacTiernan MLA, Ministfar Planning and Infrastructure, 10 October 2007,
ppl-2.

Mr Trevor Maughan, Manager, Strategy and Polibgpartment for Planning and Infrastructure,
Transcript of Evidence April 2008, p2.
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THIRTY-FIRST REPORT

[T]o facilitate [the Model Bill] we have had to effectively restructure
the Road Traffic Act to do so and, as a resultréh®ave been five
bills created. The first bill is the Road Traffiddministration) Bill,
which, in summary, incorporates the administratiype issues as to
delegated authority to the Commissioner of Poliod ¢he Director
General of Planning and Infrastructure as to resgibilities. It
provides general administrative-type issues intielato delegations
and it also provides for overarching powers of eoément officers.
“Enforcement officers” covers people like policefioérs and
wardens who are appointed via delegation to enfe@us parts of
road traffic law. In the case of mass dimensioat thould pick up the
Main Roads inspectors who are appointed and give@negps to stop
vehicles and associated powers necessary to dit stso provides
for general sanctions and court-imposed provisiopsyvisions for
the taking of evidence by way of averments andficates, which
currently exist in the Road Traffic Act, and it pides for new
provisions from the model bill ranging from reciped powers of
officers in two states enforcing similar provisioftsalso ranges from
the powers of inspection and search—which have lbeenght in
from the model provisions—other powers dealing witections that
inspectors will now have as part of this reform. dfso covers
administrative-type issues about warrants per se—tature of
warrants and all that sort of thing. It is all effively the supporting
material required to enforce the offences under ribad laws that
have been amalgamated. It also provides other prons that are
simply being moved from the existing Road Trafft £ the
Administration Act; for example, provisions dealingvith
infringements. The existing provision has not clehdut the advice
from parliamentary counsel was that, given the ratf it, that it fit
better in the Administration Bill.

The next bill is the Road Traffic (Vehicles) Bilffectively, that bill
consolidates all existing matters under road t@ffiealing with
licensing of vehicles, specifications, and a raft those sort of
administrative-type issues. It also brings in ththeo part of the
compliance and enforcement reforms dealing witbrwiés per se, the
structure of the liability of people in the trangpohain, as has been
touched on. It further brings in the new conceptcategories of
breaches, which have been brought in from the mpaeiision, and
other aspects of the model provision dealing widimcsions and
touching on matters like container weight declava which have
been brought in from other provisions. | must js&y that as a raw
statement, the model provision, or the model bile-¢ompliance and

G:\DATA\US\Usrp\us.rtf.080527.rpf.031.xx.a.doc 9
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enforcement bill—effectively has been broken updsent the vehicles
bill and the administration bill. There are thregher bills that | will
speak about, but effectively, for the purposeses§ tegislation, if |
can call it that, that is being introduced, it sitéthin those two bills.

The third bill is the Road Traffic (Authorisatioro tDrive) Bill.
Effectively this bill consolidates all matters deglwith authorities to
drive, ranging from the driver’s licence to the fear’s permit and all
other associated issues. As mentioned previoubiy, does not
contain any new provisions from the model bill, bifectively just
consolidates all existing provisions and providdsedter structure as
to consolidating all the various provisions underecact. It also deals
with the existing provisions dealing with admiragive-type issues,
dealing with consequences of disqualifications sadorth. ... Just to
qualify that—I used the term that it simply movesvigions from the
current Road Traffic Act to this new bill. It shdude noted there are
provisions in this bill that are contained in theod&l Traffic
Amendment Act 2006 which effectively has been &ském but has
not been proclaimed. Just to clarify, it actuallycorporates
legislation that has been assented to, but in parnsay not appear in
the Road Traffic Act as we speak now.

The first of the remaining two bills is the Roadffic (Consequential
Provisions) Bill 2007. As its title suggests, iteefively provides all
the consequential amendments to the Road Traftith&t have been
moved and all other acts in the state that refeeetie Road Traffic
Act. It is quite large. Effectively, the conceptr@dd traffic licensing
of vehicles is quite generic and used frequentlgtirer acts. That is
why there are such a large number. As Trevor shielse are simply
cosmetic changes that have been made to makelsiréhe correct
references continue to operate.

Finally, the last bill of the suite is the Road ffia (Vehicles)

(Taxing) Bill 2007. This bill effectively replacdéise existing Road
Traffic (Vehicles) (Taxing) Bill 2001. This bill eded to be
republished primarily because the matters dealinth whe issue of
vehicle licences are being moved from the Roaditratt to the new
vehicles bill. It had to be republished to contirtbe current practice
of allowing for registration fees to be issued b&ythe cost recovery

10
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of issuing a licence. As explained in the explanatoemorandum,
that is effectively to fund infrastructure projeéts the state'®

5.4 To assist the Committee in its inquiry into thel®iDPI provided the Committee with
marked-up versions of the Road Traffic (Administa) Bill 2007 and the Road
Traffic (Vehicles) Bill 2007 and relevant explangtanemoranda. The marked-up
versions were designed to makéeasier to identify which provisions are effectiyel
new and identifying those that simply had been ahéodacilitate the introduction of
the compliance and enforcement reforms”

6 THE GOVERNMENT 'S CONSULTATION WITH STAKEHOLDERS

6.1 The Committee was advised that there had been hgngbnsultation with
stakeholders. Mr Maughan stated:

As | said, that legislation took a long time to developed. It started
in the early 1990s. It seems like a lifetime agwndhere was much
debate and much involvement at all levels. Industrg involved and
farming industries were involved. There were extengegotiations
along the way. The Australian Trucking Associaticas represented
on the legislation advisory panel, on which | sabich developed
most of this legislative framework, as was the FemmFederation
and others. It really was a very inclusive model.

6.2 When questioned as to the level of consultatiom vatal government, Mr Tamigi of
DPI gave the following evidence:

In response to the consultation, as | mentionethatinitial hearing,
the National Transport Commission undertook thesodtation at a
national level and | am advised that there was wmarable
consultation in WA, both metropolitan and regionahm unaware
whether that consultation stemmed to local govemmso | really
cannot assist the committee any further. As | stidre was wide
consultation, as the committee is aware. The cuhon of the
legislation took a number of years. | would be sisgd, to be honest,
if local government was not aware of this legiglatgiven the time of
the consultation period and the attention that lh&en given, given
their own activities. A lot of local governmentsraugh their own
network, operate trucks and various equipment, gnobably, in

18 Mr Vince Tamigi, Project Manager, Compliance anddecement LegislatiorDepartment for Planning

and InfrastructureTranscript of Evidence& April 2008, pp3-5.
190 Ibid, p4.
0 Mr Trevor Maughan, Manager, Strategy and PoliDgpartment for Planning and Infrastructure,
Transcript of Evidence9 April 2008, p2.
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6.3

some cases, liaise with Main Roads for the purpo$germit access.
| cannot say categorically they were involved i tbonsultation
process, but | would be surprised if they were?hot.

The Committee received a submission from the LoasfTransporters and Country
Bulk Carriers Association (Inéf. The Association represents approximately 90% of
operators that transport the $1.1b (2003/2004)stock industry and a large
percentage of operators that cart the $3.01b gmdimstry?® The Association advised
the Committee that:

The Minister for Planning and Infrastructure undawk to ensure our
Association was consulted about the draft legistagrior to it being

introduced to Parliament. Apart from an informatiosession
provided by an officer from the Department of Plagn and

Infrastructure there have been no discussions #natworthy of the
term “consultation”. Following the briefing fromhe Department,
the Association wrote to the Minister outlining sifie concerns with
certain aspects of the proposal and to date we haeeived no
response. We therefore would like to refute tlaéncimade during
the debate in the Legislative Assembly that ouaoigation had been
consulted; we have in fact been inforniéd.

Committee Observation

6.4

6.5

It was apparent to the Committee, after considetiregwritten submissions and the
evidence before it, that many of the road transissttes raised by stakeholders during
the inquiry were unrelated to, or indicated certaisunderstandings as to, the content
of the Bills. The Committee is of the view thaésle concerns and misunderstandings
could have been largely resolved prior to the Biifigoduction.

In addition to addressing the issues arising frdra Bills, the Committee has
endeavoured to resolve each of the stakeholdergeros and misunderstandings as
to the content of the Bills in the following sect®

21

22

23

24

Mr Vince Tamigi, Project Manager, Compliance amddEcement LegislatiorDepartment for Planning
and InfrastructureTranscript of Evidence, May 2008, p13.

Submission No 2 from Mr G. Robins, President, kteek Transporters and Country Bulk Carriers
Association, received 8 April 2008.

Ibid, p1.
Ibid, p2.
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7 ROAD TRAFFIC (ADMINISTRATION BILL 2007

7.1 The Bill proposes provisions for the administratiand enforcement of thRoad
Traffic Act 1974 and the proposed Road Traffic (Authorisation tove) Act and

Road Traffic (Vehicles) Act.

7.2  According to the marked-up version of the Bill pigded by DPI, substantive new

provisions are included in the following clauseshs Bill:

Clause 4 - includes a number of new definitions;
Clause 13 - provision of information to correspargdauthorities;
Clause 17 - reciprocal powers of officers;

Clause 18 - various administrative actions of ofjueisdictions under road
laws are to be recognised and have force in Westasiralia,;

Clause 19 - court orders of other jurisdictiongelations to road laws are to
have effect in Western Australia

Clause 25-27 - identification cards for wardens;
Clauses 28-31 - new definitions in enforcement [siowus;

Clause 32 - new definition ofpersonal details” and new defences and
excuses for failing to provide personal details whiequested by a police
officer to do so;

Clauses 37-44 - directions to stop, move or lealecles;
Clause 45, 46 and 50 - power to move vehicles;

Clauses 51-78 - powers of inspection and searchnfass, dimension or
loading requirement compliance purposes;

Clause 85 - issuing of infringement notices forvihg an unlicensed light
vehicle on a road;

Clause 106 - commencement of prosecutions;
Clause 109 - averments in prosecution notices;
Clause 110 - certificate evidence in prosecutions;

clause 111 - proof of authority of a warden or elhexaminer;
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. Clause 115 - evidence regarding manufacturer'agafi

. Clause 116 - proof of appointments and signatufesffice holders under a
road law is unnecessary;

. Clause 118 - proof of transport and journey docuatem;

. Clause 119 - establishing state of mind and conaductehalf of bodies
corporate or employers;

. Clauses 123-130 - damage to road infrastructure;

. Clause 134 - a police officer may amend or revokdiraction given or
condition imposed under a road law by a policeceffior warden; and

. Clause 138 - a provision or condition in a contihett purports to exclude,
limit or modify a road law has no effect.

Clause 17

7.3 Under clause 17 of the Bill, the Minister may entéo agreements with a Minister of
another jurisdiction giving officers reciprocal pess, enabling Western Australian
police officers to exercise powers or perform fimts in another State or Territory
under that other jurisdiction’s road laws, and wllmy authorised officers or police
officers from other States and Territories to esgr@owers and functions in Western
Australia under this State’s road laws.

Clause 42
Directing a driver to leave a vehicle

7.4 Under clause 42 a police officer may direct a driwe-driver or any other person to
leave a vehicle or not to enter the vehicle urdihpitted to do so by a police officer.

7.5 The Livestock Transporters and Country Bulk Casrigkssociation (Inc) was
concerned that this provision may result in a situewhere a vehicle and load is left
unattended. As well as the security of the vehitel load, the well-being of
transported livestock and also the public (in thsecof dangerous loads) is also an
issue®® The Association suggested that the legislatioaukh clearly provide a
requirement for the police officer to take stepgtotect the load and the vehiéfe.
The Association noted that:

2 Ibid, p3.
2 Ibid.
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Our industry often receives the response whenngigssues of this
nature that the officer will use their discretionwhilst this might
occur in most cases, there remains scope for aivithehl to act

capriciously. Increasingly we are experiencingrand by public

officers towards individual interpretations of theles that does not
provide absolute certainty for our members as tessroperators’

7.6 The Association suggested that reasonable stepsttbald be specified that a police
officer must undertake could include notifying ttansignor and/or transport operator
to activate contingency plafs.

7.7 DPI was of the view that this issue was sufficigrdbvered by the legislation and
practice:

The legislation will not allow a public officer ah than a police
officer to remove a person. The person cannot h@edended or
taken into custody by the inspector, so that thesgre can remain
with the vehicle. In any respect the position woblg that the
enforcement agency would be expected to contacowmer of the
property and say, “We have a situation here"—asytharrently do—
“this vehicle is grounded, or this vehicle is thtbat or something
else. You need to send somebody.” The custodyeofethicle would
be retained until alternative arrangements were mathe same with
stock—there is no intention ever to leave a trucknsled at the side
of the road with stock on it in 40-degree tempeesd’

7.8 Mr Tamigi added that:

With the stock scenario, the Animal Welfare Actoalslaces
obligations on various parties and my understandiagthat the
inspectors would have an obligation to a degreeike sure—as Mr
Maughan has highlighted—not to simply leave thefamelof the
animals on vehicles in jeopardy. Just to clarifige tlegislation also
provides ability for inspectors—although they magct a person to
leave a vehicle—to then go back in. My understapdirnthat that is
designed for issues of obtaining food that mayrbéhé vehicle, or
mobile phones. Again, there are mechanisms in défeslation that
enables officers to take into account all thoseefa®mf making sure

a7 Ibid.

28 Ibid.

% Mr Trevor Maughan, Manager, Strategy and PoliDgpartment for Planning and Infrastructure,

Transcript of Evidence9 April 2008, p7.
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the vehicle is not left in a situation where itvignerable to damage
or theft.

[Ilt is common practice for trailers of those multindznation

vehicles to be left on the side of a road becahsy tannot enter
certain roads because of their size. It happens.hatee road train

assembly areas in various parts of the metropoliea. It is

common practice for trailers to be left. The pamtthat this is not
bringing in anything new. Those issues are alreadiered for by
industry, and it is widely accepted that those glilhappen as part of
day-to-day transport’

7.9 At a subsequent hearing, representatives from DRI BMIRWA provided the
following evidence:

Mr Tamigi: As the committee has correctly highlighted, tlisa
model provision that is being implemented in WAs tiur submission
that this provision is used where a vehicle hasmb&epped and the
officer needs to gain access to that vehicle farumber of issues,
whether they are to avoid obstruction to other ragskrs or for the
purpose of carrying out an inspection to determimbether the
vehicle is a compliant vehicle or not. There hasrbsome concern,
as has been highlighted, that this power effecgtivejuires a person
to simply vacate the scene of where the vehigdejgped. That is not
the intention, in our view. The legislation envieagthat it is a
requirement for the driver to leave the vehicle fbe purposes of
giving inspectors access to that vehicle. Therenashing in the
legislation that requires, in our submission, tila¢ driver leave the
vicinity.

It is not a case where a vehicle will be stoppedhenGreat Northern
Highway and inspectors will say to the driver, “leathe scene and
head off down the highway.” That is not the intentiof this

legislation. It is power for officers to gain acee® the vehicle for a
number of issues, as is highlighted in previoususds and, as the
legislation is framed, it provides a mechanism whiire officers can
rescind that direction. At clause 42(2)(c) and ifdprovides that the
person can envisage that the person can re-entervihicle. The
person can get back into the seat once the dinectias been

Mr Vince Tamigi, Project Manager, Compliance anddEcement LegislatiarDepartment for Planning
and InfrastructureTranscript of Evidence April 2008, pp7-8.
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rescinded. It is not a case where it is a defieitpower where a
person is told to leave and they simply cannobgek.

Mr Morgan: We have existing powers to drive vehicles in gy ve
similar way, and it is not used very often busitrequired regularly.
Take the situation where we stop a vehicle, throagandom patrol,
that is clearly overloaded. We have followed it dathe road, it is
struggling, it is flat to the boards, we pull it@vand say, “We are
going to weigh this vehicle.” The driver then saiSorry. You want
me to drive up on the scales so you can prosecetelram not doing
it.” “That is fine. We have the authority to do Hop out of the cab.”
They say, “If it is going to happen anyway, I'll dd” The advice |
got from my inspectors is that once a year we dlstiiave to drive a
road train onto a set of scales. Bear in mind tlogtgble scales you
actually put in front of the tyres—so you are tatkiabout moving it
about half a metre—that is the most common usagtisfkind of
provision, which are existing. Probably in some sé#ye restrictions
in the model legislation are more restrictive thaur current powers
in this regard®*

Finding:

The Committee is satisfied that, in practice, therewill not be any problems with
the security of vehicles where the driver is subjeécto a direction to leave the
vehicle. The Committee believes that the concerrsf stakeholders reflect an
incomplete consultation process.

Clauses 54 and 55
Powers of entry

7.10 Clauses 54 and 55 of the Bill provide police offscavith wide powers to enter and
search premises connected with road transport ésss. The Explanatory
Memorandum for the Bill states in relation to claggl:

This clause contains provisions that have been itedofrom the
model Bill and creates a limited power for policiiaers to inspect
premises for the purposes of checking compliancth wmass,

3 Mr Vince Tamigi, Project Manager, Compliance anddecement Legislation, Department for Planning

and Infrastructure; Mr Douglas Morgan, Director,adg Vehicle Operations, Main Roads Western
Australia, Transcript of Evidencel May 2008, pp2-3.
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dimension or loading requirements under the progoRead Traffic
(Vehicles) Bill 20072

7.11 Subclauses 54(5)-(7) state that:
(5) An inspection under this section may be made -

(a) at any time with the consent of the occupiethef
premises; or

(b) if a business is carried on at the premiseg amy
time during the usual business operating hours
applicable at the premises (whether or not the
premises are actually being used for that purpose),
and without the consent of the occupier of the
premises.

(6) A police officer must not exercise the poweretger and
inspect premises mentioned in subsection (5)(houwrtt the
consent of the occupier unless the police offie&spnably
believes that the premises are attended.

) A police officer must not exercise the poweretger and
inspect premises mentioned in subsection (5)(houwrtt the
consent of the occupier if the premises are, or pagt of
premises is, used predominantly for residentialposes.

7.12 The submission of the Livestock Transporters andn@iy Bulk Carriers Association
of WA (Inc) expressed concern at the powers ofyenitipolice officers with respect to
businesses operated out of residential premises:

The concern in relation to powers of inspectiosuppose, is one of
those that is a worst-case scenario concern. Thwipions, as we
understand them, allow officers to enter premiseslen certain
circumstances and there are restrictions relatingthie definition of
premises that are used predominantly for residéptimposes.

There is a considerable amount of concern from n@rile members
of the association because, as | am sure you wapjiteciate, they
run family-based businesses. Often, their vehimtegarked near the
family home. The office is either attached to thené or is close by.
In many cases, the wives are the people at homenipafter the

office and taking care of domestic duties at theesdime. | suppose

32 Road Traffic (Administration) Bill 200 xplanatory Memorandupundated, p19.
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we are saying that, if there is the potential fameone to enter
premises, which are, for all intents and purposesamily home, we
can see the potential for a horrible outcome. Whhere appear to
be some protections built-in to the bill, we ththit the definition of
“predominantly for residential purposes” is not dgathat clear and
that it is open to individual interpretation and ud give rise to a
fairly unsavoury outcome.

We think that a safer approach would be to prewamty without
authority to any premises used for residential msgs and that, even
if that were to fail, there should be a fallbacksjiion that grants
entry only when there is a reasonable belief thaesaere breach of
the law has occurred, rather than one of the miapbinsubstantial
breaches?®

Finding:

The Committee is satisfied that there is no capagitunder the Road Traffic
(Administration) Bill 2007 for a police officer to enter residential premises
without a warrant or the owner’s consent.

8 ROAD TRAFFIC (VEHICLES) BILL 2007

8.1 The Bill proposes provisions for the licensing atahdards of vehicles and for mass,
dimension and loading requirements for vehiclesdule transporting goods and
passengers by road.

8.2 Substantive new provisions are included in theofeihg clauses of the Bill:
. Clause 3 - includes a number of new definitions;

. Clauses 30-32 - mass, dimension and loading regemes and the
“reasonable stepstefence;

. Clause 35 - an order or permit for modification afmass or dimension
requirement;

. Clause 40 - complying restricted access vehicles;

3 Mrs Janet Cooper, Consultant, Livestock Transperéerd Country Bulk Carriers Association of WA

(Inc), Transcript of Evidencel 6 April 2008, p2.
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. Clauses 42 and 43 - access approvals;

. Clauses 48-70 - breaches of mass, dimension oinipaequirements;

. Clauses 71-77 - defect notices;

. Clauses 78-84 - improvement notices;

. Clauses 85-94 - container weight declarations;

. Clauses 95-108 - other mass, dimension and loadopgrement offences;

. Clauses 109-113 - liability for mass, dimension dodding requirement

offences committee by other persons;

. Clause 114 - the reasonable steps defence;

. Clauses 115-116 - other defences;

. Clauses 117-129 - court imposed sanctions; and

. Clause 134 - exemptions from mass, dimension aadiig requirements in

emergencies.
Clause 30
Mass, dimension and loading requirements

8.3 According to the Explanatory Memorandum for thel,Bilause 30 replicates the
substance of Part 3 of ti®ad Traffic (Vehicle Standards) Regulations 2002

8.4 The mass, dimension and loading requiremeMiBL(R ) appeared to the Committee
to be the most controversial aspect of the Bikssignificant proportion of the road
transport industry have indicated dissatisfactiathwhe MDLR provisions of the
Bills, and in particular the fact that no margimr fror has been allowed for in the
case of loads of variable materials, such as gnadéhlivestock.

8.5 The main issue of concern is in the area of magsir@ments with respect to vehicles
and loads. Various penalties are established uridase 30 of the Bill for breaches
of mass requirements - that is, where a vehiobwésloaded - based on the percentage
by which the vehicle is overloaded. In additione tfollowing three categories of
MDLR breach are created for additional purposeshsas distinguishing what types
of directions may be given by police officers t@&eching drivers, and what types of
compensation orders may be made by the courts:

20 G:\DATAWS\Usrp\us.rtf.080527.rpf.031.xx.a.doc



THIRTY-FIRST REPORT

8.6

8.7

8.8

. minor risk breach (which in the case of mass reguénts is overloading by
less than 5% of the allowable mass);

. substantial risk breach (which in the case of megairements is overloading
of between 5% and less than 20% of the allowablesinand

. severe risk breach (which in the case of mass reqeints is overloading by
20% or more of the allowable mass).

A heavy vehicle breaching a mass requirement bynammisk breach is subject to a
fine of up to $1,000. A substantial risk breachyrmeur a fine of between $2,000 and
$4,000. A severe risk breach may incur a fineatfvieen $6,000 and $15,080.

These categories are designedradlect more accurately the impact of breaches on
road safety, damage to infrastructure and unfaimgetition”.*> DPI also advised
that:

These new categories DO NOT represent any new legal
“TOLERANCES?", but simply prescribe different actioto be taken

by compliance officers, when breaches are detemteldthey provide

for different levels of sanctions to be applied (leg greater the level

of breach the greater the sancticfl).

The Livestock Transporters and Country Bulk Casridssociation (Inc) were of the
view that the above categories of breach do notqaately account for the
peculiarities of carrying livestock and bulk lo&dsThe Association submitted that
the category of minor risk breach should have & lfh10% over the allowable mass,
rather than 5%, so as to accommodate situationsnoeg driver’s control, such a5:

a) heavy rain on woolly livestock during transit;

b) livestock with varying levels of weight based onemhthey were last fed and
watered;

C) the load shifting over the axles after heavy brgkand

34

35

36

37

38

Clause 30(3), Road Traffic (Vehicles) Bill 2007agse 7, Road Traffic (Administration) Bill 2007.

Department for Planning and Infrastructure, Gowegnt of Western Australia, ‘New Road Transport
National Compliance and Enforcement Lawisiformation Sheet 3 - Categories of risk for breagh
undated, p1.

Department for Planning and Infrastructure, Goweent of Western Australia, “Risk Categorisation of
Breaches”, undated document tabled at hearing 0ay92008.

Submission No 2 from Mr G. Robins, President, kteek Transporters and Country Bulk Carriers
Association, received 8 April 2008, p4.

Ibid.
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d) variations in grain density.

8.9 Similar arguments were raised by the Chamber of Beroe and Industry of Western
Australig® and grain industry participants, that pointed thatt in the absence of a
certified weighbridge, it is very difficult for aafmer or transporter to accurately
ascertain the total mass of vehicle mass levelsergipaddock loading conditions,
machinery speeds and where there is a move to @addock or a change to the type
of grain loaded? It is estimated that there are over 55,000 lagaginints during
harvest, comprising 5,500 growers multiplied byiaimum of ten paddocks.

8.10 The Livestock Transporters and Country Bulk Casrifssociation (Inc) noted the
following regarding variations in grain density:

The hectolitre weight of grain varies between saassoil types and
variety. It is not possible to be precise wherdiog from a paddock
without weighing equipment. A trial conducted bgitMRoads on a
property in York apparently indicated a high degdeaccuracy in

loading from the paddock. We believe this wasreptesentative of
the circumstances that drivers would be loading in.particular the

soil types in York are not overly variable and wbrésult in a certain
amount of consistency. We are also unaware of hehatifferent

varieties of grain were being loadéd.

8.11 The Livestock Transporters and Country Bulk Casridssociation (Inc) advised the
Committee that they understand that the experiamttethe Model Bill in New South
Wales has been that vehicles carrying grain tortairp on average are under loaded
by 6-7%:

This has come about because the transport chadrriisg on the side
of caution and not loading to the full potentialhe end result of this
is higher transport costs and more vehicle movesénis in no way
a demonstration of improved performarte.

8.12 The Association suggested that a similar resultle&vdae experienced in Western
Australia:

3 Submission No 1 from Mr Trevor Lovelle, Directodustry Policy, Chamber of Commerce and Industry
of Western Australia, 31 March 2008, p2.

40 Submission No 3 from Pastoralists and Graziersogigtion of Western Australia, The Western
Australian Farmers Federation (Inc.) and CBH Groufpiil 2008, p3.

4 Ibid.

42 Notes accompanying verbal submission to the Coraeniby the Livestock Transporters and Country
Bulk Carriers Association (Inc), 16 April 2008, pp2-3

43 Submission No 2 from Mr G. Robins, President, kteek Transporters and Country Bulk Carriers
Association, received 8 April 2008, p5.
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8.13

8.14

Those in the transport chain are clearly being @aug about loading
to the full potential. The direct result of this increased truck
movements, more driver fatigue and therefore greatdety risks.
During WA's harvesfan] estimated 22,000 additional trips would be
necessary. Approximately 400,000 tonne of extra weeight would
be placed on the road.

More truck movements also result in increased fpaniscosts which
will eventually find their way to the consumer. dfius being made of
the price pressure consumers are experiencingis [uestionable
whether another decision that impacts on them is thgard would
be welcome. Under loading in the grain industrgra is estimated
to cost at least an additional $7 million before tbonsumer impacts
are factored in. In addition there are obvious ieowmental
implications.

An objective assessment should be made as to whkéeesistance
to an additional 5% to the minor breach break poist more
important than the potential safety, economic, comity and
environmental implication$.

Other submissions also stressed the side-effectsddr loading as being an increased
risk of road accidents, lost value of grain dueveather damage, financial strain on
the Grain and transport industries and increasédtjom.*®

It was pointed out to the Committee that in thet plas Government administratively
applied a 10% tolerance to the mass requiremengrevho infringements were
issued. It is understood that up until a few yesmge all Australian road agencies
applied a tolerance to all heavy vehicle mass wegghto account for variances in the
weighing proces® The Livestock Transporters and Country Bulk Qagi
Association (Inc) submitted that that arrangemesis wractical and worked well, with
no evidence that the 10% tolerance was treatedribgrd as ade factomaximum
load?’ DPI provided the following evidence to the Comgst

a4

45

46

47

Notes accompanying verbal submission to the Cotaeeniby the Livestock Transporters and Country
Bulk Carriers Association (Inc), 16 April 2008, pp3-4

Submission No 3 from Pastoralists and Graziersogiation of Western Australia, The Western
Australian Farmers Federation (Inc.) and CBH Groufspidl 2008, p3.

Main Roads Western Australia, HVO Updates, HVQ2006, p1.

Notes accompanying verbal submission to the Coteeniby the Livestock Transporters and Country
Bulk Carriers Association (Inc), 16 April 2008, p3.
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It is called the mass management, or measuremejuistatent,
scheme. It was adopted nationally. Effectively diages have come to
an agreement or acknowledgement that it is not géwdeal to weigh
vehicles on the side of the road or in truck balsere is an agreed
position throughout the states that if those situa occur, some
adjustments be made to the final readings. | haveopy of a
document published on the Main Roads website thigtrates that
concept. Effectively, a vehicle is stopped. Thallegeight on a
certain axle may be 20 tonnes but it is found t@beonnes. Current
practice is that that vehicle is weighed in a certlcation, which is
demonstrated. All enforcement officers throughd jurisdictions
have to take certain measurements off that calmratwhich is to
acknowledge that the sites are not always the ste they do that,
they end up with a figure and that is the basisnfrwhich they go
back to the prescribed limits and say “Okay, youyrhave been 22
tonnes.” | do not know the exact figures myself ibute say half a
tonne is the measurement adjustment, they then watrkhat the
vehicle is one and a half tonne over the prescribetdt and then
sanctions and actions will flow from that. Thathe current position
and has been for some tirffe.

8.15 It was also noted that many transporters curresfibrate under concessional schemes
in Western Australia that allow for overloadingug to 35%:° As one witness told
the Committee:

When we look at trucks: my truck is a late-modetkr It is a very
good truck. However, by the same token, that sanuk tcould be
working the off-season in the mining industry. Theck has not
changed one skerrick, but it could go to the minimdustry and be
allowed to carry a much higher load characteristionder

concessional loading. The truck has not changedbt/of farmers

have very good trucks, but the acceptable levelsif for the truck

changes when the farmer uses it to cart in the mginndustry. In

many cases, trucks in the northern wheatbelt waltgbe used in the
mining industry. | cannot understand why, in thaigrindustry, we
cannot get this tolerance, yet in the mining induste can.

8 Mr Vince Tamigi, Project Manager, Compliance anddEcement LegislatiorDepartment for Planning

and InfrastructureTranscript of Evidence& April 2008, p9.

49 Notes accompanying verbal submission to the Cotaeniby the Livestock Transporters and Country

Bulk Carriers Association (Inc), 16 April 2008, p3.
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8.16

The same truck that carries grain could also casea containers. On
a tri-group for a sea container, the concessionahding of
[27] tonnes is allowed. In the grain industry it is ®hnes and a
concessional loading is normally 22.5 to 23 tonriHse same truck
can do all three things, but the minister will rgive a 10 per cent
tolerance to farmers. | cannot understand wHy.

The Committee was advised that Co-operative Bulkdiag Limited CBH), with
the support of the Western Australian Grain Indystras implemented a Harvest
Mass Management SchemdMMS) for the past two harvests. The rules of the
HMMS allow up to a maximum of 10% flexibility in evloading above the permitted
total mass of a vehicle to the participants in MS.>* This flexibility is applied
only where it is safe to do so. The following baidund was given to the Committee
on the HMMS:

The reason for introducing the harvest mass managéstheme was
simple in knowing that the legislation was comingd avould be

imminent. It is a pre-emptive approach that CBH kecen before the
legislation was being enacted. The reasons forothicing it was;

firstly, to set a process as a handler and a remebf grain and to

demonstrate reasonable steps of defence. Secdnydtiemonstrating
again responsible behaviour, it would hopefully destrate to the
government that the industry itself could self-lage: Additionally,

we spent considerable effort in helping prepare aulicate our
member growers and the transport industry of thehfmming

legislation.

The scheme has developed and evolved over two. \Eesgentially,
flexibility is allowed to vehicles mass when thejiver, to account
for the unique difficulties of the grain industry&icounters when
loading on-farm. Essentially, a grower or a trangjeo will not know
the weight of the vehicle when leaving the farmd anly know when
they reach a weighbridge. Our scheme rules are aplylied if the
vehicle is safe to manage that weight and is mashagey carefully in
our systems. If a vehicle is overloaded, they hawve options:
whether to forfeit the overload proportion and tlofeited portion
either goes to a charitable cause or to a commucstyse in the past
two years or to leave site and rectify their loatdare-present. The
scheme itself has incurred much expense to CBHtlamdndustry

50

51

Mr Graeme Smith, Farmer and Grains RepresentadRiastoralists and Graziers Association of Western
Australia, Transcript of Evidencel,6 April 2008, p6 and p10.

Submission No 3 from Pastoralists and Graziersogigtion of Western Australia, The Western
Australian Farmers Federation (Inc.) and CBH Groufpidl 2008, p2.
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already. Our systems have been changed; there é&s &n extensive
communication program, a big training exercise air staff and
growers in the transport industry and we have haxd face
considerable opposition, initially, and certain dlict onsite in trying
to police the rules strictly.

We were introducing a rule where in the past Maioa& on-
roadside weighing was the only deterrent; in ouresoe, every single
vehicle is captured. However, having faced wideosfijon initially,
the scheme is now widely supported. People haverstwbd the
consequences of the forthcoming legislation andcehawderstood the
actions that CBH in the industry are taking. Furthe this, in year
two, we voluntarily tightened the rules to addressne of Main
Roads’ initial concerns. So, we have evolved these to actually
make it even more practical and responsible.

It has been extremely successful as a scheme. W& éveen had
acknowledgement from Main Roads and the MinisterPianning
and Infrastructure. The stats in the submissioratyedemonstrate
there has been a dramatic reduction in overloadimmgn the year in
2005-06, before the introduction, to the past twearg. You will see
that 15 per cent overloading of both our schemeesulwas
experienced before the scheme and that is downn#oper cent
overloading. This also demonstrates, we feel, that 10 per cent
tolerance was set at the correct level. In the sdcgraph, it is also
important to note that around 81 per cent of alhietes were at or
around the standard mass limits allowed on West&ustralian
roads. It can be demonstrated that the industipasling responsibly
within the scheme rules. The strike system thabhave implemented
discourages repeated infringement and should tluse lall their
strikes within a season, they then lose any entél# to a tolerance
or to flexibility.

One important point | would like to make about doading is that it
is not necessarily unsafe. Many vehicles are capabktarrying more
than the standard limits and, indeed, gain conaessi if carrying
different commodities on the same roads usingaheesvehicles?

52 Mr Owen Davies, Logistics Strategy ManageBH Group,Transcript of Evidencel6 April 2008, pp2-

3.
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8.17

8.18

8.19

8.20

8.21

The joint submission from the Western Australiannkers Federation, the Pastoralists
and Graziers Association and CBH sets out detailatistics and tables in relation to
the HMMS. The submission is Appendix 3.

The HMMS has its own overload remedies of eithgraan forfeiture option or a load
rejection option. The participants in the HMMS bavset number of overload strikes
(with a single strike for up to a 5% overloadingdch and up to 8 strikes for a more
than 10% overloading breach) before being barreoh fthe HMMS. Currently, the
participants are struck off once they have accerighit strikes?

The Committee was advised that the HMMS has proodre effective in reducing the
incidents of grain transport vehicles overloadihg.The following figures were
provided®®

. In 2005/06 15% of deliveries would have been alldMMS flexibility limits
if HMMS was operating; this was reduced to lessnti#® upon the
introduction of HMMS in 2006/07.

. In 2005/06, 71% of deliveries were above the stahdele mass Vehicle
Regulation Limits. Following the introduction oha HMMS, this was
reduced to 41%.

. 81% of all loads were either below the Vehicle Ragion Limits or less than
5% above in 2006/07, demonstrating that farmersewaming for the
standard axle mass and not the maximum flexihititgshold.

The joint submission of the Western Australian FemsnFederation, the Pastoralists
and Graziers Association and CBH added that:

CBH had 394,053 loads delivered to its bingtire] 2005/06 season,
which represents a moderate year. Of these |0&8% of them were
over legal [Vehicle Regulation Limits] Under the BiIll these
deliveries would be turned away and thus 287,63aenound trips
would be made by transporters and farmrs.

The Committee received evidence from a farmer dlseawalue of the HMMS:

The Harvest Mass Management Scheme has been vergsstul
during the past two years and, from a farmer’'s peddive, | have

53
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56

Submission No 3 from Pastoralists and Graziersogiation of Western Australia, The Western
Australian Farmers Federation (Inc.) and CBH Groufspidl 2008, p3.

Ibid.
Ibid, pA4.
Ibid, ps.
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seen the success of the scheme. | would like ® migmbers an
example of the difficulties associated with theiations in the
hectolitre weight of grain.

Last year | took part in a secondary scheme wittHGB which we
actually measured the hectolitre weight of grainsoregular basis so
that we could determine if it were possible to ldadcks to the
correct weight. We harvested in one paddock, wenthe next
paddock, took a correct hectolitre weight of theaigrand the
harvesters then went to the other side of the pekidon the same
day—as they will—and the grain weight increasedhfi® hectolitres
to 82 hectolitres. We did not actually have a hitceoweight for the
other side of the paddock and suddenly we had aditiadal
nine tonnes of grain on the truck. It is very, véifficult to accurately
weigh grain 100 per cent of the time. What we agng is that this
scheme is most probably not the be-all and the ahaf all
scenarios. As technology catches up, and we canaliyt get
accurate weights in the paddock, the scheme maliscentinued or
changed in some manner. However, until such tinseweahave that
improved technology we really need a scheme thdit wark
otherwise we end up with a criteria of having aratre trucks on the
road for a longer period of time during the harvpstiod. That is not
a good scenario. On the statistics that have beesgnted, we are
looking at an increase of 5.2 more accidents indpgtem; meaning
every two years we are possibly going to have @ atcident as the
result of that scenario. It is not necessarily theight that Kills; it is
the speed that kills. As it is now, the Harvest $dsanagement
Scheme has been very, very succe3sful.

8.22 Mr Tamigi of the DPI commented on the HMMS:

The actual limits are not changing. There has bagperception in
industry in the presentations that | have done #athe limits are
changing. The limits are not changing. If you owad by one tonne
today and you overload by one tonne when[Biks come]in, you
are still committing an offence. The legislationesr to create a
greater liability on other people in the chain. @giback to the issue
of the farmer, yes, | acknowledge that there asmuas that have
variables on the weight of grain, whether it is ttype of grain,
moisture content and so forth. Farmers have hadivi® with those

57 Mr Graeme Smith, Farmer and Grains Representdiastoralists and Graziers Association of Western

Australia, Transcript of Evidencel,6 April 2008, p5.
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variables for some time, such as whether theirKkKraan carry 20
tonne. That will still continue.

What we have found from advice from Main Roadschviwas

mentioned in the house by Hon Alannah MacTiernamhat CBH is

running a mass management scheme in preparationh®rC & E

because the new legislation places certain oblagetion it as the
receiver. | do not have the figures with me bwgai¥ely over the last
two grain seasons CBH had a system in place whdrgried away

trucks that were over the mass requirements. MagadR has

detected a downturn in the frequency of overloadehicles. The
reason | make that comment is that they can loadecty if they

want to. It is a case of what is the desire to d® ¥es, whilst there is
acknowledgement that the farmers may have thoskelgms, those
factors are in place now. The measurements andsadgnts that we
have talked about acknowledges that. Vehicles aighwed in certain

locations and some adjustments need to be madekt that into

account. The general status quo on working outntfahematics of
whether a person has committed an offence is raniging>®

8.23 The Committee understands that the grain industandertaking discussions with the
Minister for Planning and Infrastructure regardiagtransitional HMMS for the
coming harvest year tease” the industry into the new legislation:

Mr Morgan: [W]e have been trying to work out a transitional sceem
with CBH to look at a way of, | suppose, easingittgistry into the
tighter regime. CBH has gone a long way on its dnitiative, which

I commend. In the previous two harvest seasonmjpiemented a
scheme. From a government point of view, becausee ttvas no
compliance enforcement legislation, it was up toHCBowever, |
note that its 10 per cent tolerance on receival nse# is receiving
overloaded vehicles, and the people delivering tlaeencommitting
an offence now. This transitional scheme we armgryo get up for
this year is to look at giving a temporary mass aassion, to give
people time to adjust their loading practices actingly.

There is, at law, no such thing as a tolerance.yTé&e either within
the limit or not. Main Roads would issue a masscesanion; that is,
raise the bar saying that they can carry additioload.

Mr Vince Tamigi, Project Manager, Compliance anddecement LegislatiorDepartment for Planning
and InfrastructureTranscript of Evidenced April 2008, p9.

G:\DATA\WUS\Usrp\us.rtf.080527.rpf.031.xx.a.doc 29



Uniform Legislation and Statutes Review Committee

The CHAIRMAN: Thank you for clarifying that. You were telling u
about a temporary concession.

Mr Morgan: The minister has written to CBH saying that, fbrs
coming harvest, there is an opportunity to devetopransitional
scheme to offer that extra mass concession—in cée five per
cent—with the idea of allowing people to adjustirth@ading. Our
concern, from an ongoing basis, is that five pantamass means it
can be legally carried. What may happen is thatwwee will load to
105 per cent and we have the same issues abotdrioks, when the
intention was to say to the operators, “You shduédoading to your
legal limits; however, we will give you a mass @swion for this
coming harvest”. In fact, at law, that does notstxbecause they
either have the mass concession or not. They ¢herdoad it legally
or not.

The CHAIRMAN: It will be an announcement that a blind eye \wél
turned to five per cent.

Mr Morgan: No, not exactly. We are saying that we will gihe
legal concession; that is, they will be alloweddad to 105 per cent.

The CHAIRMAN: You will give a legal concession, in the abseoice
which the activity would be illegal.

Mr Morgan: Yes.

The CHAIRMAN: If that is the case for this harvest, why notitdfor
this harvest and the one after?

Mr Morgan: There are two issues here. They have said, yfjrstl
there is an issue about managing the variabilityoaiding. This
is an attempt, as a transitional scheme, to aggitt that. If we
give a mass concession, legally, they are allowechtry that.
Really, we are simply saying that the new limit@% per cent;
then we will be back to where we are in terms dbreement.
From a policy point of view, if we want to chanpe allowable
axle and vehicle loadings, let us have that deldaiethey have
been set for a national basis on clear research;efcample 20
tonnes for a tri-axle. If we want to change thatamongoing
basis, that is a debate we need to have at they@drum, and
perhaps at the national policy forum, and that e tdanger

30
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with an ongoing concession because, effectivelyaneesaying
they can load to those limits ad infinitam.

8.24 The joint submission from CBH, the Pastoralists @mdziers Association of Western
Australia and the Western Australian Farmers feiterginc.) recommended th&t:

. the Bill be amended to make provision for mass mament schemes or

mass management concessions that is grain indggegific for harvest
deliveries; and

. clause 30(3) of the Bill be amended to remove amnafiies for 0-5% and 5-
10% for vehicles transporting grain from farm teeial points during the
months of October, November, December and January.

8.25 DPI, however, indicated that it was not in favour amy tolerances for MDLR
breaches:

There is no doubt that some elements of industntadasome sort of
tolerances provided and that sort of thing. Thedemce showed that
when those jurisdictions provided the tolerances éoror, the
operators loaded it to the maximum of the tolerarsarprise,
surprise—because that meant they could get andiartonne or
another tonne on. Even though they know they arenuting the
offence, they are getting some return. The wholecept of the
legislation was to take out the profitability fohe operators to
knowingly overload their vehicles. If we do not that, we end up
with an unlevel playing field where the legitimatgerator is forced
to load to the maximum of the tolerances. Veryrgfedahe policy
position was that the law is the law so that is #mount operators
are allowed to carry?

8.26 Mr Tamigi also emphasised that:

At the moment, as we have said many times, if feemebreach of a
mass limit, they commit an offence. This legistatioll provide the
mechanism to gather the evidence to hit other meaplthe chain.
With regard to drivers who come from the farm ooéuer depot to
the weighbridge, there is a chance that if theyweighed they are in

59 Mr Douglas Morgan, Director, Heavy Vehicle Operyas, Main Roads Western Australiranscript of

Evidencey May 2008, pp15-16.
& Submission No 3 from Pastoralists and Graziersogiation of Western Australia, The Western
Australian Farmers Federation (Inc.) and CBH Groufspidl 2008, p6.
61 Mr Trevor Maughan, Manager, Strategy and PoliDgpartment for Planning and Infrastructure,
Transcript of Evidence April 2008, pp8-9.
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breach. If their loading practices cause them to dwerloaded in

every situation now, that is not a suitable sitaatiMass limits have
been around for a number of years. C and E doeschahge the
regime in which they operate. Compliance and emforent extends
the responsibility on various parties. There haserbea lot of

discussion on this. | appreciate industry’s concetis in the

business of moving goods from point A to point & amy change can
impact on their operations. If | were in their skpd would be
concerned and | would want to know to what extenill impact on

me.

Zero tolerance has been mentioned. Without goirgy vagain, the
legislation under the Road Traffic Act has nevesrgwovided for a
tolerance®?

Committee Observations

8.27 In the light of the written submissions, evidenc®l &overnment responses set out
above, it is apparent to the Committee that thesglbation processes undertaken by
the Government with the transport operators reggrttie MDLR aspects of the Bills
have been inadequate, leading to considerablergiffes of understanding of the
issues.

8.28 The Committee is of the view that there is meritamending the Road Traffic
(Vehicles) Bill 2007 to provide a concession oetahce for heavy vehicles carrying
grain during peak harvest periods. The particud#ficulties associated with
determining the exact weight of grain and the simd value of the grain industry in
Western Australia needs to be recognised in tlgeStroad traffic legislation.

Recommendation 1: The Committee recommends that ¢hRoad Traffic (Vehicles) Bill
2007 be amended to make provision for mass managemeachemes or mass
management concessions that are grain industry spéc for harvest deliveries.

Recommendation 2: The Committee recommends thataise 30(3) of the Road Traffic
(Venhicles) Bill 2007 be amended to remove any petiak for mass breaches in the
ranges of 0-5% and 5-10% for heavy vehicles transpiing grain from farms to receival
points during the months of October, November, Deeaber and January in any year.

62 Mr Vince Tamigi, Project Manager, Compliance anddEcement Legislation, Department for Planning
and InfrastructureTranscript of Evidencel, May 2008, p18.
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Clause 58

8.29 Clause 58 deals with securing loads and“tmeninent displacementdf loads. The
Chamber of Commerce and Industry had a concero &&w this provision would
impact on vehicles carrying forklifts or bobcatssmall trailers attached to a truck
once the truck had unloaded:

Industry is concerned that an uneven weight digtitm might arise
following the unloading of cargo which could poialty lead to a
breach of the ‘'loading requirement' provisions loé Bill. Notably,
s.58(1)(b) notes that the placement and securirtgeofoad shall be a
factor in determining whether the load is likelyiecome displaced
or unsecured. Given the uneven weight distributizet may arise
with a truck carrying an empty trailer but a ladédog' trailer,
industry is concerned that this section may becatevant.

If this were the case, CCIl understands that it \dikely invoke s.59
which mandates a minor load breach.

If these sections of the legislation were not atéd due to this type
of loading activity, then industry would not raisbjection with this
aspect of the proposed legislation.

| am aware of at least one business within the stiguthat has
chosen to install on their trucks cross-ramps tabdw a forklift to
drive from the 'dog' trailer to the main trailer taf a load is
delivered. | am advised that these were install¢édthe time of
construction of the trailers (not retro-fitted) at cost of
approximately $2000 - $3000 per unit. | would assuhmat this cost
would be higher for retro-fitting - if it is posdéat all - however |
cannot provide evidence of tif.

8.30 Both the DPI and MRWA assured the Committee thatBHIs will not introduce any
new requirements in this area of vehicle operations

Mr Morgan: In the current vehicle standards regulations these
what is called a tow mass ratio for truck and tesilcombination. It
basically says that a very light truck cannot pallheavy trailer
because, through its mass, the trailer will stew truck and it will
come into an unstable situation. It is the equimtlef the classic
situation that occurs when towing a large caravamdathe sway
behind occurs because the caravan starts steehiagtivate car. In

&3 Email from Mr Andrew Canion, Senior Adviser, IntlysPolicy, Chamber of Commerce and Industry of

Western Australia, 24 April 2008, p1.
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the current vehicle standards regulations thera get tow mass ratio
of one to one across Australia. Unfortunately,sittommon practice
for some operators to do exactly what you descridey have the
rigid truck with bricks, sand or whatever loaded amd a pig or dog
trailer behind with the bobcat on. When the truskdaded they are
legal. When they have unloaded it on site and takerweight out of
the truck, it becomes less in mass—perhaps signtfic less. They
are illegal now and they have been at all times.

This legislation does not, of course, address kad of detail
of tow mass ratios. That will always remain in tiegulations
and there is no intent to change that.

Mr Tamigi: ... [A]s Mr Doug Morgan said, the current regime
experienced by brick carters we have referred tb mot change
under the senior legislation. If the second trailer currently too
heavy and breaches the requirement of vehicle staisdit commits
an offence now. If there is a perception that thvell need to
purchase extra or new equipment so that they araptiant, with
respect, they should be doing that now. If theydmiag that now and
are stopped by a Main Roads inspector today, th#iybe in breach
of the regulations. Although C and E will bringarraft of reforms, it
will effect increase liability. If a driver at themoment is in the firing
line for a breach, the legislation envisages beeaitisvill be a mass
breach, other parties in the chain will have anigation.

Clause 58 deals with securing. If we are talkingpatba bobcat or

forklift, there is an obligation now that that iscured to the vehicle
whether by chains, ropes or whatever; that will obbange. The issue
| believe has been raised by industry is the gaegdf having to move
that vehicle to the front vehicle, as Mr Morgan lekped, so that it

complies nationally. That is the case now. If theynot do that now,
they are in breach. C and E will not change that ¥écept that it

will increase the liability. They are longstandipgovisions that are

in place and, as has been quite rightly pointed there is a safety
issue®*

Mr Vince Tamigi, Project Manager, Compliance anddEcement Legislation, Department for Planning
and Infrastructure; Mr Douglas Morgan, Director,adg Vehicle Operations, Main Roads Western
Australia, Transcript of Evidencel May 2008, pp4-5.
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Finding:

The Committee finds that clause 58 does not chang&e current legislative
requirements with respect to unladen vehicles towma trailer bearing a load.

Part 6, Division 4

Improvement notices

8.31

[W]e are concerned that there is no requirement ftaval of specific
detail to go into the improvement notices and weehaad experience
with the improvement notice regime under the octiapal health
and safety legislation. Whilst this legislation teta that the officer
“may” provide specifics, we think that should be rmalefinitive and
should be “shall” provide specifics. We have hagearkences, and
been told of others, under the occupational headiind safety
legislation whereby an improvement notice is issumed the person
receiving the improvement notice does not havecgirif detail to
know what action needs to be taken in order totlgetimprovement
notice removed. | have had personal experience sltyewe have had
to go back several times; we have taken some athimking that
action would fix it and the officer has said, “Nbat’s not what | had
in mind. This is what | had in mind”, and even thenis not specific.
As we said in our submission, time spent tryingdoond guess is
time not spent earning a living.

I will refer to the explanatory memorandum for tRead Traffic

(Vehicles) Bill 2007. The example that was useth@ explanatory
memorandum was that a police officer may detedtal@mpany has
issued its staff with a document that sets oubfiexating instructions

65

The Livestock Transporters and Country Bulk Casrigkssociation (Inc) was
concerned that improvement notices may lack smityifiand that business owners
may waste time and money attempting to second gwblss$ action is required to
satisfy the requirements of the improvement notidde Association indicated that
they had experienced similar problems in the patst improvement notices currently
in use in the area of occupational health and pédets®® Mrs Cooper gave evidence

Submission No 2 from Mr G. Robins, President, kteek Transporters and Country Bulk Carriers
Association, received 8 April 2008, p3.
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relating to the loading of vehicles and the instroies are likely to
result in an offence being committed. The officey nissue the
company with an improvement notice that directs ¢benpany to
amend the document in question. Hypothetically toatid be simply
to amend that document to fix it. The business ownald make
some amendments to the document that still do etaibgthe heart of
the problem and would have to go back and havecargkattempt to
get it right. That is probably a small exampfe.

8.32 DPI and MRWA were of the view that making improverheotices subject to a
requirement of specificity, may be counter-prodeecti

Mr Tamigi: ... The legislation is designed to say, that thisr&n
issue; there are vehicles being used on a roadjimgayour premises
or premises that you are in control of, that areeomass or over a
dimension limit, and you need to correct thatsihdt always the case
that inspectors will be able to know what the pesblis. There may
be a raft of processes in loading vehicles beftwey thit the road.
Unless the inspectors have access to those steps, difficult to
identify what the weakest link is. Ultimately, thehicle is leaving
your premises, and the problem may be the weiggbrithe loader
driver or the packer who is packing the goods amttiuck. | do not
know. He needs to make sure that these vehiclesampliant and
that the improvement notice is used to rectify ghecess, whatever
that may be.

Mr Morgan: There are various ways depending on the sevdfiiyis

fundamentally dangerous—if it is a severe breach-waeld have to
say, “Pull over to somewhere safe, suitably resirtiie load before
you go forward, or whatever needs to be done, pania proper
vehicle.” If it is a minor issue such as not haveagarp on the load of
sand and the sand is blowing out all the time, veeild not seek to
have the vehicle parked there, we would say, “Hbwouw you roll out
your tarpaulin and do what is right. If you havegét one, then we
will have to issue an infringement.” If, for examapit was the third
vehicle that week that we intercepted with the spmeblem coming
from the same yard, then we would say that thera &y/stematic
problem with this operator. We would go to the persending the
trucks out and say, “We have stopped three of yaugks. You have

&6 Mrs Janet Cooper, Consultant, Livestock Transporéerd Country Bulk Carriers Association of WA

(Inc), Transcript of Evidencel,6 April 2008, pp4-5.
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got a problem here, what are you going to do abit®t As Mr
Tamigi said, it could be in the training of his ftat could be in the
physical gear they use to restrain the load; it Idole in the
equipment they are using or maybe a misunderstgndih the
manufacturer’s securing requirements. There are ol raft of
things. | do not think it would be practical in ®circumstances for
us to try and second-guess what they can do.

My personal view is that there may have been havétla bit of

confusion with existing powers such as vehicleateietices, which
are obviously about a specific problem. Certainifiy,a vehicle’s
brakes are not working, we will say, “Here is thefelct notice; fix the
brakes.” In this case we are talking about more gyah systematic
issues that need to be dealt with in a more higlellenanner’

Finding:

The Committee finds that Part 6, Division 4, of theRoad Traffic (Vehicles) Bill
2007 Improvement Notices (as opposed to vehicle det notices), are to deal with
general systemic issues and that it would not be @ctical to require specificity in
them.

Clause 114
Reasonable steps defence

8.33 Clause 114 introduces a new defence for certaeno#fs where the person had taken
all reasonable steps to prevent the commissiomefoffence. Although a defence,
and therefore of benefit to a person charged witblevant offence, clause 114 also
effectively amounts to a reversal of the prosecigionus of proof.

8.34 In its submission the Livestock Transporters andir®y Bulk Carriers Association
(Inc) expressed concern at the effective revers#he onus of proof involved in the
new reasonable steps defence:

The “reasonable steps defence” proposed under these are said
to provide the opportunity for a transporter to peo they took
reasonable steps to determine the weight of theé twaensure equal
distribution of a load. This is a departure frolmetnormal onus of
proof where the prosecution is required to provat t person did not

Mr Vince Tamigi, Project Manager, Compliance anddecement Legislation, Department for Planning
and Infrastructure; Mr Douglas Morgan, Director,adg Vehicle Operations, Main Roads Western
Australia, Transcript of Evidencel May 2008, pp7-8.
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take “reasonable steps”. Our members have no édsitbe occupied
in costly legal defence trying to prove this pointTime spent
defending actions of this nature will be time spaway from their
business activitie¥.

8.35 DPI provided the following evidence:

One further thing that is very important, and Irtkihas been lost in
the debate, is the “reasonable steps defence”. xfsained, under the

Road Traffic Act, there is no defence. Under thes megime, the

operators, farmers, drivers and companies have ameaBle steps

defence available to them. If they can demonstiegg have systems
in place now, notwithstanding an offence has bemmnaitted, they

have an additional defence. We think it is reastmabthe context of

these new laws. As | said, without harping ons iimportant to bear

that in mind. Yes, there is a zero tolerance irs tprocess, as
illustrated. In the gathering of evidence procesaiMRoads can

apply some deductions. They are not tolerancegy, #ne deductions

for the purpose of gathering a weight or measurdrf@mnthe purpose

of court proceedings or an infringement or whatettes case may
be®®

Finding:

The Committee finds that clause 114 of the Road Tffic (Vehicles) Bill 2007
provides an avenue for a defence against certainfehces. The Committee does
not believe that this clause represents a true rexgal of the prosecution’s onus of
proof. Whilst it is up to the prosecution to provethe elements of an offence, it
has always been up to an accused person to proveleence (if they wish to raise
one), ie, the defences set out in theriminal Code are currently available to any
person charged with a statutory offence.

9 ROAD TRAFFIC (AUTHORISATION TO DRIVE) BILL 2007

9.1 The Bill proposes to make provision for the autbation of persons to drive motor
vehicles.

9.2 The Explanatory Memorandum for the Bill states:that

This Bill does not contain any provisions from {Model Bill], but
simply incorporates existing “driver licensing” (@udes Demerit

68 Submission No 2 from Mr G. Robins, President, kteek Transporters and Country Bulk Carriers

Association, received 8 April 2008, p4.

& Mr Vince Tamigi, Project Manager, Compliance anddEcement Legislation, Department for Planning

and InfrastructureTranscript of Evidencel, May 2008, p20.
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Point scheme and extraordinary drivers licencegjvsions that have
been transferred from the Road Traffic Act 1974, past of the
restructure of WA's Road Traffic legislatidh.

9.3 The Committee notes that although the Governmentsesl that no substantive
changes are introduced by the Bill, a simple cut paste of the current law has not
occurred. The wording of some provisions has [sgnificantly altered, so that the
many of the Bill's provisions onlyreflect” or “replicate the substance’f the
existing provisions of thRoad Traffic Act 1974 The Committee was advised that:

Nothing has changed in this provision. In the ceur§ Parliamentary
Counsel’s re-visit of this provision, it has effeety broken up the
provisions into more clauses to make it a more bkgedocument. If
one looks at this clause and looks at section 7thefRoad Traffic
Act, on first glance, one would say that these twovisions are

completely different. If one looks closer, the ppland provisions
have not changed. Parliamentary Counsel has regirad the clause
and made it a separate division. It has done samgprove the

legislation. There have been no changes. That qinapplies in

other parts of the legislation. As | reiterate, tiplicy has not
changed. The clauses may look different but whateve the current

Road Traffic Act has simply been replicated. PCQpast of the

general process. There is an obligation on themmike sure the
legislation is current and it is appropriate foratime that it has been
put forward’*

9.4 Mr Maughan added:

We have been very careful to not change the bilngp substantive
form. One of the major concerns that we had whenoaked at this
was the vast amount of case law that has been @melin Western
Australian courts and nationally over a long peridife did not want
to bring in new provisions that would interfere hithat case law
situation and maybe adversely affect the policeiser We were very
careful to make sure the substance of the provisamd, wherever
possible, that consistency was maintaiffed.

o Road Traffic (Authorisation to Drive) BilExplanatory Memorandunundated, p1.

n Mr Vince Tamigi, Project Manager, Compliance anddEcement LegislatiorDepartment for Planning

and InfrastructureTranscript of Evidenced April 2008, pp4-5.

2 Mr Trevor Maughan, Manager, Strategy and PoliDgpartment for Planning and Infrastructure,

Transcript of Evidence9 April 2008, p5.

G:\DATA\US\Usrp\us.rtf.080527.rpf.031.xx.a.doc 39



Uniform Legislation and Statutes Review Committee

Clause 4

9.5

10

10.1

10.2

11

111

11.2

11.3

Clause 4 sets out a driver licensing scheme thdrishe most part to be set out in
regulations. The extent to which the matters ted@ained in regulations is specified
differs significantly from the current equivalenopision in s 42 of thé&koad Traffic
Act 1974 Matters dealing with the age on which a persay ime issued a driver’s
licence and any medical requirements are no losgecified in the Bill, but are to be
set out in regulations. Clause 4(6) of the Blogprovides that:

The regulations may relieve any driver describedhe regulations
from the requirement to comply with this Part, or specified
provision of this Part or the regulations.

ROAD TRAFFIC (CONSEQUENTIAL AMENDMENTS) BiLL 2007

The Bill proposes amendments to tRead Traffic Act 1974nd various other Acts as
a consequence of the four other Bills. The amemdsngill come into effect on a day
fixed by proclamation.

According to the Parliamentary Secretary’s Secoeddihg speech:

This bill does not introduce any new legislativeoypsions into
Western Australian law, but simply facilitates fiveposed new road
traffic legislative structuré?

ROAD TRAFFIC (VEHICLE ) (TAXING ) BILL 2007
This is the shortest of the Bills. It consistsluke clauses. Clause 3 states:
3. Imposition of tax

To the extent that any charge that the regulatiorescribe under the
Road Traffic (Vehicles) Act 2007 section 7(3) mayahtax, this Act
imposes the charge.

Clause 7(3) of the Road Traffic (Vehicles) Bill 2Z08tates that:

Subject to any reduction, waiver, refund or defepeovided for in
the regulations, the appropriate prescribed chaigé be paid to the
CEO for granting, renewing or varying any licence & vehicle.

The purpose of the provision is to provide:

73

Hon Adele Farina MLC, Parliamentary Secretanh® Minister for Planning and Infrastructure, Wesster
Australia, Legislative CounciRarliamentary Debates (HansardQ March 2008, p1312.

40
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... the legal mechanism for vehicle licence feesdoinposed in
excess of the administrative costs associated griéimting vehicle
licences. These additional charges go towards tiogipions of road
infrastructure—roads, bridges etc—for the use dficles in Western
Australia/*

11.4 A similar provision currently exists in s 3 of tiwad Traffic Amendment (Vehicle

115

12

12.1

Licensing) (Taxing) Act 20041although a significant change to the currenitjosis

the addition of a charge for thearying” of a vehicle licence amongst the charges
that may be imposed as a tax. Currently, only args for the grant or renewal of a
licence may be a tax.

The following justification for the inclusion of aehges for the variation of a licence
within the matters that may be a tax was provigdetthé Committee:

The word “varying” has been put in place for conpeleess. Under
the current regime, the director general can grashicles, renew
and vary. Varying comes into the equation when nedalking about,
predominantly, heavy vehicles. At the moment, thighfee structure,
we can licence a prime mover to tow one, two oedhrailers. Quite
commonly in the industry, operators may chooseot® btnly one
vehicle for which they get a fee. If they choostoto three vehicles,
the fee goes up. It is a user-pays system. Thraugihe licensing
period, there are variations whereby operators cameis and say
they want to increase their fee so that they cam larger vehicles.
The vehicle licence must then be varied. The cdrmfepariation is
there because the increase in licence fee incotgsrmoneys that fall
under this act. It is a tax effectively. It simpdyalifies current
practice. As you may know, the concept of variatloas not appear
in the existing Vehicle (Taxing) Act 2001. It haei included, on the
advice of parliamentary counsel to provide clatigcause it happens
on a day-to-day basis. There was a view that,iff ibhcorporated it is
harder to grant, but that word has been includeddarification; it
does not change the status dgo.

PROPOSED GOVERNMENT AMENDMENTS TO THE BILLS

The Committee was advised of the following propo&mernment amendments to
the Bills:

74

75

Hon Adele Farina MLC, Parliamentary Secretanh® Minister for Planning and Infrastructure, Wester
Australia, Legislative CounciRarliamentary Debates (Hansard®0 March 2008, p1312.

Mr Vince Tamigi, Project Manager, Compliance anddecement LegislatiorDepartment for Planning
and InfrastructureTranscript of Evidencel May 2008, p6.
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| believe that two amendments were proposed in ¢ie@nOne is in
response to a matter that was raised by the mefidbereschenault |
believe, particularly clause 15 of tRoad Traffic (Vehicles) Bill
effectively dealing with the requirement for regitibn stickers to be
issued to vehicles. An amendment is to be movessponse to that
matter that was raised and discussed in the LetjyglaAssembly.

There is one other amendment to the consequentaisons bill,

which is simply an amendment to take into accourgcant bill that
has been introduced into Parliament. | believesithe Road Traffic
Amendment Bill 2008, which brings some changesotoeshoon
amendments and so forth. Effectively, that bill adsethe Road
Traffic Act. Consequential provisions need to bejusted to
accommodate that bill. Other than those two, | avh aware of any
other proposed amendmeiits.

13 OTHER | SSUESRAISED

Traffic Management Plans

13.1 The Chamber of Commerce and Industry of WesterntrAlis raised a concern
regarding traffic management plans, and whetherBilie would impact on current
arrangements:

Currently, traffic management plans are requestad aut in place

when there will be substantial impacts upon traffiovement as a
result of trucking activity. We are finding thatibks—Dbrick deliveries
provide a useful example—are going into residendiaas. Due to
the nature of the streets and configurations anasooften they pull
up on the side of a street and offload the bricksfthe truck. That
does not present a problem when there is verg litdffic and so on.
However, the industry is concerned that the progoskanges in
these bills would constitute the need for them riace the traffic

management plan each time they were to accessdengisl area to

unload a truck. Obviously, that would put a largepiost on not only
the industry participants but also the governmegerecies that have
the task of reviewing and approving the traffic mgement plané.

13.2 The Committee pursued this issue with a withess fkbRWA:

6 Ibid, pp14-15.

” Mr Andrew Canion, Senior Adviser, Industry Policghamber of Commerce and Industry of Western
Australia, Transcript of Evidencel,6 April 2008, p4.
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The CHAIRMAN: We will probably come to that separately shortly.
Another matter also raised by industry is traffiamagement plans. It
was put to us by way of background that, currentigffic
management plans are requested and put in placa Wiere will be
substantial impacts on traffic movement as a resilttrucking
activity. Are such traffic management plans nowngdp be required
for all sorts of jobs where trucks simply park andoad, typically, in

a small street in a suburban area? Can you commantthat
generally?

Mr Morgan: To put it in context—bear with me it is a biteofangled
web—the first point is that C and E has no impacthis process; it
is unrelated to the bill before us. Under the cuatreoad traffic code;
that is, the instrument that tells you how you dame on the road—
the road rules—the Commissioner of Main Roads loageps, and the
ability to delegate powers, to erect traffic managat signs. Because
of those powers, Main Roads has put together a obgeactice for
traffic management for road works. It is a geneatimcument. If you
are working on the road, digging it up or blockiitgoff, here is a
code of practice that you should follow. Under t®ecupational
Safety and Health Act, employers have an obligatiomake a safe
workplace for their employees and the public. Asomsequence,
insurers and perhaps WorkSafe on occasion, if yeuveorking on
the road—you have stopped your truck and are unhgait—may
well ask what you have in place to manage a saézatipn to meet
your obligations under the OSH act for duty of cdPeople will then
point to the Main Roads code of practice for traffianagement for
works and roads. It is really about obligationsatihg to duty of care
under OSH, and the way of meeting that. One ofvidyes to meet that
is by following this code of practice. As | sayisiunrelated to C and
E; it is about general duty of care. It is a worpé, so they need to
take note of the general provisions. Other waysaitild be done
would be by getting approval to close the road, anevould no
longer be a roadway—those sorts of things. It does mean, for
example if you want to unload bricks, that you nemsploy five traffic
managers with “Stop” or “Go Slow” signs and thoserts of things.

The CHAIRMAN: In what sort of situation is a traffic management
plan required?

Mr Morgan: As | say, from a Main Roads point of view, it \dobe
required only if you were conducting works on ooads that were
required to close all or part of the road.
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The CHAIRMAN: Let us say a furniture truck pulls up at the kerb
a residential street outside a house. Clearly, twédt be blocking a
portion of the carriageway for a period in the seribat it is parked
there. Clearly, a traffic management plan would betrequired in
that situation.

Mr Morgan: As | say, the only time the road authority witikafor

traffic management is if work is being done onrbed itself. We are
not insisting on a traffic management plan. MairaB® is not local
government. However, if you make no provisiontierdafe operation
of your employees and someone gets run over, tise tfiing

WorkSafe, and perhaps your insurers, will ask isatwou did to

ensure that they were in a safe workplace? It mighias simple as
putting out three cones in front of the house.

The CHAIRMAN: That was my next question. We often see a truck
being unloaded. It might have building material$pgs, whatever
being parked adjacent to the site where the goods@mbe delivered.
There might be one of those forklifts we were tglkhbout earlier
toing and froing in and out and we might see, as yay, a series of
cones along the street to guide traffic away frdme fstationary
vehicle. We might even have a fellow with a “Stagp”Go Slow”
lollypop sign to facilitate the safe access of theklift going in and
out temporarily blocking the roadway for a minuteesy now and
then as it picks up loads. Someone going pastdbane, as we do
every day, might say that seems to be a very [miofesd way of
going about it. Will they be able to continue to goout it in that
professional way?

Mr Morgan: Nothing will change that. This will have no impac
whatsoever. It is unrelated to the bill before Huise’

14 ARE THE BILLS CONSISTENT WITH THE INTER-GOVERNMENTAL AGREEMENT ?

14.1  In light of the foregoing, the Committee makes fitlowing finding:

Finding:

The Committee finds that the Road Traffic (Administration) Bill 2007, Road Traffic
(Vehicles) Bill 2007, Road Traffic (Authorisation b Drive) Bill 2007, Road Traffic
(Consequential Provisions) Bill 2007, and Road Tr&t (Vehicles) (Taxing) Bill 2007 are
consistent with thel nter-Governmental Agreement for Regulatory and Operational Reform
in Road, Rail and I ntermodal Transport.

Mr Douglas Morgan, Director, Heavy Vehicle Opéras, Main Roads Western Australieranscript of
Evidencey May 2008, pp9-10.
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14.2 The Committee commends its report to the Housedasideration.

Hon Simon O’Brien MLC
Chairman

29 May 2008
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APPENDIX 1
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION

The former Legislative Assembly Standing Committeen Uniform Legislation and
Intergovernmental Agreements identified and classihine legislative structures relevant to the
issue of uniformity in legislation which were enged by the 1996 Position Paper entitBmiutiny

of National Schemes of LegislatioA brief description of each is provided below.

Structure 1:  Complementary Commonwealth-State or Co-operativeagislaion The
Commonwealth passes legislation, and each Staferitory passes legislation which interlocks
with it and which is restricted in its operation rtatters not falling within the Commonwealth’s
constitutional powers.

Structure 2:  Complementaryor Mirror Legislation. ~ For matters which involve dual,
overlapping, or uncertain division of constitutibr@owers, essentially identical legislation is
passed in each jurisdiction.

Structure 3:  Template, Co-operative, Applied Adopted Complementary Legislatioiere a
jurisdiction enacts the main piece of legislatiaith the other jurisdictions passing Acts which do
not replicate, but merely adopt that Act and subsagjamendments as their own.

Structure 4:  Referral of Power The Commonwealth enacts national legislatiotovahg a
referral of relevant State power to it under secha (xxxvii) of the Australian Constitution.

Structure 5:  Alternative Consistent LegislationHost legislation in one jurisdiction is utilised
by other jurisdictions which pass legislation stgtthat certain matters will be lawful in their own
jurisdictions if they would be lawful in the hostrisdiction. The non-host jurisdictions cleanse
their own statute books of provisions inconsisteitlh the pertinent host legislation.

Structure 6: Mutual Recognition Recognises the rules and regulations of othsdigtions.
Mutual recognition of regulations enables goodsewices to be traded across jurisdictions. For
example, if goods or services to be traded comiitly the legislation in their jurisdiction of origin
they need not comply with inconsistent requirementterwise operable in a second jurisdiction,
into which they are imported or sold.

Structure 7:  Unilateralism Each jurisdiction goes its own way. In effabis is the antithesis
of uniformity.

Structure 8:  Non-Binding National Standards Model Each jurisdiction passes its own
legislation but a national authority is appointedntake decisions under that legislation. Such
decisions are, however, variable by the respe&ta&e or Territory Ministers.

Structure 9:  Adoptive Recognitian A jurisdiction may choose to recognise the denis
making process of another jurisdiction as meetihg tequirements of its own legislation
regardless of whether this recognition is mutual.
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APPENDIX 2
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES

Does the legislation have sufficient regard to theghts and liberties of individuals?

1.

9.

10.
11.

Are rights, freedoms or obligations, dependent ondministrative power only if sufficiently
defined and subject to appropriate review?

Is the Bill consistent with principles of natural justice?

Does the Bill allow the delegation of administratie power only in appropriate cases and to
appropriate persons® Sections 44(8)(c) and (d) of theterpretation Act 1984 The matters to be
dealt with by regulation should not contain mattdrat should be in the Act not subsidiary
legislation.

Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?

Does the Bill confer power to enter premises, andearch for or seize documents or other
property, only with a warrant issued by a judge orother judicial officer?

Does the Bill provide appropriate protection againsself-incrimination?
Does the Bill adversely affect rights and libertiesor impose obligations, retrospectively?

Does the Bill confer immunity from proceeding or posecution without adequate
justification?

Does the Bill provide for the compulsory acquisitio of property only with fair compensation?
Does the Bill have sufficient regard to Aboriginakradition and Island custom?

Is the Bill unambiguous and drafted in a sufficienly clear and precise way?

Does the Bill have sufficient regard to the instittion of Parliament?

12.

13.

14.
15.
16.

Does the Bill allow the delegation of legislative gwer only in appropriate cases and to
appropriate persons?

Does the Bill sufficiently subject the exercise o& proposed delegated legislative power
(instrument) to the scrutiny of the Legislative Council?

Does the Bill allow or authorise the amendment ofraAct only by another Act?
Does the Bill affect parliamentary privilege in amanner?

In relation to uniform legislation where the intetian between state and federal powers is
concerned: Does the scheme provide for the corafu€ommonwealth and State reviews
and, if so, are they tabled in State Parliament?
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Rul “* AFARMERS ..3.: . _CB!:!gﬁ?UP _

HE WESTERN AUSTRALIAN FARMERS FEDERATION

Submission to:

Standing Committee on Uniform Legislation and Statutes Review
Attention: Hon Simon O’Brien MLC

Road Traffic (Vehicles) Bill 2007

From:
Pastoralists & Graziers Association of WA
1st Floor, Pastoral House
277 Great Eastern Highway
Belmont
WA 6104

The Western Australian Farmers Federation (Inc.)
Ground Floor 28 Thorogood Street,

Burswood

WA 6100

CBH GROUP
Gayfer House
30 Delhi Street
West Perth
WA 6005

Dated: 7 April 2008
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Introduction

The following are submissions presented for consideration by West Australian Farmers
Federation (WAFF), Pastoralist and Graziers Association (PGA) and Co-operative Bulk Handling
Limited (CBH) collectively (the Parties) in response to the request for public comments on the
Road Traffic (Vehicles) Bill 2007 (the Bill)

A. General Comments

Part 4 Division 2 - Mass, dimension and loading offences and modification of mass or dimension
requirements

Breach of Mass Requirement

Section 30(3) and (4) of the Road Traffic (Vehicles) Bill 2007 sets out the criteria for
breach of mass requirements for both light and heavy vehicles. This section tables the “in
excess mass” (%) for which penalties are allocated.

It is the view of the Parties that the criteria for breach of mass requirement between 0-5%
and 5-10% adversely affects the Grain Industry, rural communities, road safety, transport
industry and the environment.

The West Australian Grain Industry’s position is detailed below.

Executive Summary

CBH with the support of the West Australian Grain Industry has implemented a Harvest
Mass Management Scheme (HMMS) for the past two harvests. The HMMS has proven to
be effective in reducing the incidents of grain transport vehicles over loading. The Scheme
has been widely supported by growers and transporters because it allows for a level of
flexibility whilst deterring participants from over loading. The Scheme has demonstrated
how the Grain Industry can act responsibly to self-regulate the issue of over loading.

Whilst supportive of the results achieved in its first year, neither Main Roads WA (MRWA)
or the West Australian Government are supportive of HMMS’s rules, which allow up to a
maximum of 10% flexibility to participants of the Scheme. The Grain Industry argues
there is a need for flexibility to account for the difficulties of estimating tonnages whilst
loading grain on-farm. The evidence of the difficulty in loading on farm has been
presented to MRWA and The Minister for Planning and Infrastructure.

This submission aims to present economic, financial, road safety and social arguments
that support a mass flexibility for the Grain Industry during harvest. These
arguments have been formed by examining the impacts if zero flexibility is
implemented as per the Bill's current model.

Current Situation in the West Australian Grain Industry

1. Two years ago, the HMMS was introduced for the 2006/07 harvest in preparation for the
introduction of Chain of Responsibility and Enforcement model legislation. It was hoped
that the Grain Industry could continue with this Scheme for 2008/09, with modifications
based on the Bill's enactment and MRWA policies.

2. HMMS has been effective in reducing incidences of severe overloading during the
last two harvests, with most deliveries aiming for standard mass limits. (These statistics
are provided later in the submission under the heading Harvest Overloading Statistics.)

3. HMMS provides a flexibility of up to 10% above the MRWA permitted total mass of a
vehicle. Flexibility is only applied in cases where it is safe to do so i.e. the legal safe
working limit of a vehicle is not exceeded (GCM or class 2/3 permit limit).

Doc: 647567 2
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4. HMMS provides two overload remedies: (i) Grain Forfeiture Option (ii) Load Rejection
Option

5. To date the Grain Industry and the WA Government have not been able to reach a
mutually agreeable solution to the overloading of grain transport vehicles.

6. The Minister for Planning and Infrastructure has recently written to WAFF and
recommended a framework for HMMS for 2008/09 harvest. This framework is only a
recommendation and is not an approved scheme under MRWA.

7. The Participants of the HMIMS have a set number of “overload strikes” before being barred
from the Scheme. Under HMMS participants are stuck off once they have accrued eight
strikes and under the Minister's scheme after five strikes you are out.

8. Below is a table outlining the strike system under both the current HMMS and the
Minister’'s proposed “transitional scheme”.

Breach Category CBH Penalty Minister's Penalty 08/09
Up to (and including) 5% | Minor 1 strike 1 strike
above AVM
Between 5% and 10% | Substantial 4 strikes 5 strikes
above the AVM
More than 10% above | Severe 8 strikes 5 strikes
the AVM

AVM= Acceptable Vehicle Mass

W

. Key Grain Industry Concerns with_the Bill

1. The Grain Industry requires a level of flexibility because of the difficulties associated with on-
farm loading. Hectolitre variances, commodity density variances, paddock loading conditions
and machinery speeds all impact on a farmer’s or transporter’s ability to accurately ascertain
the total mass of a vehicle until reaching a certified weighbridge. This issue is exacerbated
when farmers or transporters move to new paddocks or change the type of grain they are
loading.

2. The Bill allows for forfeiture of grain or rejection of a vehicle by the storage facility if the
vehicle is found to be overloaded. Both these options are commercially unviable if there is no
flexibility for farmers as it could force under loading of grain vehicles. Farmers could choose to
under load because the value of grain potentially forfeited would be a significant amount for
the farmer to forgo and the cost of making double trips for one load is too expensive to be
viable. The effects of under loading are presented below in the arguments section.

3. The Grain Industry believes the effect of under loading will increase the likelihood of road
accidents, lost value of grain due to weather damage, financial strain on the Grain and
Transport industries and increased pollution.

4. The Grain Industry’s production levels vary greatly every year due to rainfall patterns. There
are no other industries which have the same variance in production levels from year to year in
Western Australia. Furthermore there are no other commodity industries which have the
same number of loading points. It is estimated that there are over 55,000 loading points
during harvest (5,500 growers x minimum of 10 paddocks) compared to some 600 for the
mining industry. Accordingly, the Bill should take the industry’s special conditions into
account.

5. Mass Concessions already exist today under schemes administered by MRWA (Concessional
Loading Scheme and Certified Weighbridge Mass Management Scheme), often with higher
flexibilities than 10%; for many of the same trucks delivering at harvest.

Doc: 647567 3
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HMMS Overload Statistics

m 2005/06
m 2006/07

0 2007/08

VRL Breach

Interpreting HMMS Statistics

EMT Breach

1. In 2005/06 15% of deliveries would have been above HMMS flexibility limits if HMIMS was
operating; this was reduced to less than 1% upon the introduction of HMIMS in 2006/07.

2. In 2005/06, 71% of deliveries were above the standard axle mass Vehicle Regulation
Limits (VRL). Following the introduction of the HMMS, this reduced to 41%.

3. 81% of all loads were either below the VRL or less than 5% above in 2006/07. This
demonstrates that farmers were aiming for the standard axle mass and not the maximum

flexibility threshold.

4. Farmers and transporters were benefiting from the flexibility, but not abusing it with only

1% above the Scheme limits.

% Deliveries Above or Below Mass Limits

% 50% .
40% - J
g 30% - ;
o 20% - !
8 § 0% . :
2 -10% - !
~ B -20% - :
S § -30% - :
9 -40% - .
§ -50% .
Less than V 0-5% of 5-10% of >More than
X or GVC/GCM the EMT the EMT Scheme's
maximum
C. Arguments in favour of a 10% Flexibility
1. Economic Value of the Grain Industry to Western Australia

e The West Australian Grain Industry was worth $2,296 million in exports alone to the West
Australian economy over the 2006/2007 financial year (ABS). Three seasons previous, the

Doc: 647567
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industry was worth $2,923 million; which is some $627 million dollars more (ABS). This
difference illustrates the variance of industry value depending on growing conditions. This
is not an issue that faces any other commodity market in Western Australia.

e Western Australia’s exports were worth $19,145 million for the 2006/2007 year, with the
Grain Industry making up 12% of West Australia’s export value. (ABS)

e West Australia’s Gross State Demand was $28,418 million, of which grain makes up
8.08% of that total amount.

e The above figures demonstrate the size and importance of the West Australian Grain
Industry to the State’s economy. Given the seasonal issues the industry faces it should be
assisted and facilitated by the West Australian Government to ensure that it continues to
substantially contribute to the economy.

2. Increasing Transport Costs
e Based on the 2005/2006 harvest, the estimated road transport costs for West Australian
farmers over an average harvest is $127,841,628.

e The figures above are based on average farm gate to bin transport expense, with an
average distance travelled from farm to storage facility being 80km, with an average load
of 31.2mt and an average NTK rate of 13 cents.

e CBH had 394,053 loads delivered to its bins in 2005/06 season, which represents a
moderate year. Of these loads, 73% of them were over legal VRL limits. Under the Bill
these deliveries would be turned away and thus 287,659 extra round trips would be made
by transporters and farmers.

e This is not only an extraordinary waste of labour time, fuel costs, wear and tear on the
roads but an extraordinary cost to farmers. If the same number of loads were to be turned
away to make a second round trip it would conservatively cost some $72,869,728 in
farmers’ freight alone.

e Transport costs are increasing at a rate above the State’s CPI index due to oil prices,
labour wage rates and scarcity of resources because of the mining industry’s
requirements. The Grain Industry (like many other industries) can not afford to keep
incurring upward spiralling transport costs.

3. Effect of Zero Flexibility Approach
e If zero flexibility remains in the Bill, it will result in growers being forced to under load to
ensure compliance and reduce the risk of unnecessarily forfeiting grain or being rejected
and having to make a second trip. It is estimated that farmers and transporters will have to
under load by 10-15% to ensure legal levels.

e The minimum cost of under loading to the industry is estimated to be $12,975,925,
conservatively.

e Based on 0% flexibility and 10% under-loading, farmers will have to make approximately
43,784 more round trips; at an average round trip distance of 160km; there will be
7,005,387 extra kilometres travelled by trucks over harvest. This has four major outcomes:

1. Safety:
e Approx 40,000 more round trips on country roads during Harvest
e Increase probability accidents on country roads

2. Cause freight prices to rise to compensate for
e dead freight
e increased fuel consumption
e extra maintenance on vehicles
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e driver travelling time increased
e increased farm labour hours through lengthened harvesting period

3. Environmental impact with increased pollution
e Tointroduce legislation that directly increases pollution is contrary to
the State Government’s current position on sustainable practices

4. Grain Damage risk due to:
e The longer harvest period will cause grain to be exposed to weather
events longer than normal. This will inturn increase the risk of quality
deterioration and therefore reduction in grain value

4, Safety on WA Roads
e Extra round trips on country roads during Harvest increase the probability of accidents.

e MRWA does not capture data on the volume of heavy vehicles travelling on rural roads,
nor the frequency of heavy vehicle traffic on specific roads.

e According to Monash University’s Accident Research Centre, The Bureau of Transport
and Regional Economics and The Department of Transport’s figures, there will be 5.2
extra Heavy Vehicle accidents during the harvest period if the extra number of trips made
by transporters and farmers are close in number to the estimates.

e A major concern to rural communities is that Heavy Vehicles are involved in approximately
10% of all fatal crashes on Western Australian roads. This issue is compounded by the
fact that 50% of all heavy vehicle accidents involve another vehicle or pedestrian, which
increases the likelihood of a fatality.

e Providing for flexibility in the Bill does not create unsafe roads. It will minimise the number
of heavy vehicle trips during the harvest period which has a direct correlation to road
safety.

B Under-loading Effects if Grain is Forfeited

e Farmers may want to reduce the burden of having another 287,659 extra trips on country
roads, and choose to forfeit all excess grain. Based on HMMS figures last harvest 45% of
overloaded vehicles chose to forfeit their grain at an average of 0.4292 tonnes per truck.
This equals 123,463 tonnes of grain forfeited; at an average price of $400 per tonne this
totals a loss of $49,385,297 to the farming industry over a 3 month window.

e Dramatically rising grain prices since the 2006/07 harvest will result in fewer forfeits in the
future, with growers deciding it is more economic to ‘reject’ and return to their farms to
rectify the load.

D. Submissions

(1) That the Bill be amended to make provision for mass management
schemes or mass management concessions that is Grain Industry
specific for harvest deliveries.

(2) That section 30(3) of the Bill be amended to remove any penalties for 0-
5% and 5-10% for vehicles transporting grain from farm to receival
points during the months of October, November, December and
January.
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