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EXECUTIVE SUMMARY
1

The Joint Standing Committee on Delegated Legislation (Committee) is of the view that the
Shire of Chittering (Shire) did not follow the mandatory sequential procedure in section 3.12
of the Local Government Act 1995 (Act) when it made the Shire of Chittering Repeal Local Law
2017 (Local Law).

2

The procedure in section 3.12 required the Shire to publish Statewide public notice of its
intent to make the Local Law and notify the Minister for Local Government of its intent to
make the law.

3

The Committee finds that the level of compliance does not constitute substantial compliance
with the law-making procedure outlined in the Act.1

4

Failure to comply with the steps in section 3.12 of the Act renders the Local Law invalid as it
offends Committee Term of Reference 10.6(a) in that it is not ‘within power’ of the Act.

Recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:

RECOMMENDATION 1

Page 4

The Committee recommends that the Shire of Chittering Repeal Local Law 2017 be disallowed.

1

In order to address minor deficiencies in the procedure rendering local laws invalid, in 2015 the Parliament
amended section 3.12 of the Act to insert subsection (2A). The invocation of this section can remedy some
procedural defects in the making of laws if the law-making procedure has been substantially complied with.

Executive Summary

i

1

Reference and procedure

1.1

On 7 July 2017 the Shire of Chittering Repeal Local Law 2017 (Local Law) was published in the
Government Gazette.

1.2

Upon gazettal, the Local Law stood referred to the Joint Standing Committee on Delegated
Legislation (Committee). Once the Local Law was tabled in the Parliament, it became an
instrument that may be subject to disallowance.

2

Statutory procedure for making a local law and noncompliance with the Local Government Act 1995

2.1

Local governments are empowered to make laws to enable them to perform their functions
under the Local Government Act 1995 (Act).2

2.2

The procedural steps necessary for a local government to make a local law are highly
prescriptive and mandatory as set out in section 3.12 of the Act.

2.3

This process includes the following requirements as set out in section 3.12:


Publication of a Statewide public notice that the local government proposes to make a
local law and the purpose and effect of that local law.3



As soon as the notice is given, the local government must give a copy of the proposed
local law and a copy of the Statewide public notice to the Minister for Local
Government.4

2.4

The Committee’s position on the status of invalidly-made laws arising from non-compliance
with the procedure in section 3.12 of the Act is well established and documented in previous
reports.5 The Committee is of the view that where a local government does not comply with
the mandatory sequential procedure set out in section 3.12 of the Act, and this cannot be
excused pursuant to section 3.12(2A) of the Act, the law is beyond power and invalid.

3

Confusion between local law making process and local
law review process

3.1

The Committee first scrutinised the Local Law at its meeting on 9 October 2017.

3.2

The Statutory Procedures Checklist accompanying the Explanatory Memorandum for the
Local Law indicated that the necessary procedural steps were taken by the Shire of
Chittering (Shire). An analysis of the supporting documentation indicated that there were
procedural deficiencies.

3.3

At its meeting on 15 February 2017 the Shire Council discussed its intention to initiate Local
Planning Policy No. 5 relating to Signs, Hoardings and Bill Posting. The Council minutes

2

Local Government Act 1995 s 3.5.

3

ibid., s 3.12(3)(a)(i).

4

ibid., s 3.12(3)(b).

5

For example, Parliament of Western Australia, Legislative Council, Joint Standing Committee on Delegated
Legislation, Report 42, Shire of Capel Keeping and Welfare of Cats Amendment Local Law 2009 and Shire of Koorda
Standing Orders Local Law 2009, 16 September 2011, and Report 45, Shire of Kellerberrin Dogs Local Law,
3 November 2011 and, Report 72, Shire of Shark Bay Local Government Property Amendment Local Law 2014,
21 August 2014.

1

indicate that along with the adoption of a new Local Planning Policy, the Shire’s Council was
requested to commence the process to repeal local laws relating to signs, hoardings and bill
posting.
3.4

To repeal a local law, a local government must follow the section 3.12 process to make a
local law that repeals the existing law.

3.5

The Council minutes from the 15 February 2017 meeting indicate:
Council is also requested to commence the process to repeal the Signs, Hoardings
and Bill Posting 1993 local law. A separate report will be presented to Council
following the 50 days of public consultation to complete the repealing process.
In reviewing a local law the Shire must comply with the provision of Section 3.12 of
the Local Government Act 1995. The Local Government (Functions and General)
Regulations, Regulation 3 states that for the purpose of Section 3.12(2) of the Act,
the person presiding at a Council meeting is to give notice of the purpose of the
local law by ensuring that the purpose and effect of the proposed local law is
included in the agenda for that purpose and that the minutes of the meeting of
the Council includes the purpose and effect of the proposed local law. 6

3.6

However, the Shire Council did not resolve to make a proposed local law to repeal the ‘Signs
Hoardings and Bill Posting 1993 local law’, rather it passed the following resolution:
That Council:
1. resolves to commence the review process of the Shire of Chittering By-Law
relating to Signs, Hoardings and Bill Posting (gazetted 20 August 1993) in
accordance with the Local Government Act 1995, Section 3.16.

3.7

A review of a local law under section 3.16 of the Act is different to making a local law to
repeal an existing law.

3.8

A review of a local law is conducted by the local government pursuant to section 3.16 of the
Act. That section requires local governments to conduct a review of each local law within
eight years from when it was made.7 The local government is required to advertise a notice
of its review and call for submissions about the local law.8 After receiving a report from the
local government, the local government’s Council may determine whether or not it considers
that the local law should be repealed or amended.9

3.9

After a review, should a local government wish to repeal or amend a local law, it is required
to follow the usual law-making procedure set out in section 3.12 of the Act to pass a repeal
or amendment local law.

3.10

The Committee concludes therefore that the Shire erred in confusing a review of a local law
under section 3.16 with the making of a repeal local law under section 3.12. This led to
deficiencies in the section 3.12 process.

6

Shire of Chittering, Minutes for Ordinary Meeting of Council, 15 February 2017, p 43.

7

Local Government Act 1995 s 3.16(1).

8

ibid., s 3.16(2).

9

ibid., s 3.16(4).

2

4

Deficiencies in the Statewide public notice

4.1

The Shire provided the Committee with a copy of its Statewide public notice purporting to
express its intention to make a proposed local law. This is extracted at Appendix 1.

4.2

The Statewide public notice is titled, ‘Review of the By-laws Relating to Signs, Hoardings and
Bill Postings’. It invites submissions from the public on the by-laws. However, the public
notice does not meet the requirements contained in section 3.12(3)(a)(i) of the Act in that it
does not give notice that the local government proposes to make a (repeal) local law.

4.3

Consequently, it failed to follow the required steps in 3.12 of the Act by failing to signal its
intent to repeal the Shire of Chittering By-Law Relating to Signs, Hoardings and Bill Posting in
the Statewide public notice.

5

Deficiencies in the letter to the Minister regarding the
proposed law

5.1

The Shire also provided the Committee with a copy of its letter to the Minister for Local
Government dated 2 March 2017, which contained the resolutions from the Council’s
meeting on 15 February 2017. This letter is extracted and appears at Appendix 2.

5.2

In its letter the Shire refers to a ‘Review of By-laws relating to Signs, Hoardings and Bill
Posting’ and provides a copy of the Statewide public notice to the Minister.

5.3

Section 3.12(3)(b) of the Act requires that, when providing a Statewide public notice to the
Minister for Local Government before a local law is made, the local government must also
supply a copy of the local law. The letter from the Shire does not indicate that this was
provided to the Minister for Local Government.

5.4

The Committee is of the view therefore that the Shire failed to follow the required steps in
section 3.12 of the Act by failing to supply the Minister for Local Government with a copy of
a proposed local law along with a copy of the Statewide public notice made for that purpose.

6

Was there substantial compliance with section 3.12 of
the Act?

6.1

The Committee notes that recently enacted section 3.12(2A) of the Act provides that:
Despite subsection (1), a failure to follow the procedure described in this section
does not invalidate a local law if there has been substantial compliance with the
procedure. [emphasis added]

6.2

The Committee considered whether the level of compliance in this law-making process
constituted substantial compliance.

6.3

The Committee is of the view that the Shire failed to substantially comply with the lawmaking procedure contained in section 3.12 of the Act. The Committee finds that failure to
provide notice to the public and the Minister for Local Government of its intent to repeal a
local law (rather than a mere review of a local law) is a critical error and may have resulted in
stakeholders not being heard in relation to a change in the local laws. Consequently, the
Committee is of the view that the Shire did not substantially comply with the law-making
procedure.

3

7

Conclusion

7.1

Committee Term of Reference 10.6(a) states:
In its consideration of an instrument the Committee is to inquire whether the
instrument is … within power.

7.2

The Local Law is invalid by reason of non-compliance with section 3.12 of the Act. It offends
Term of Reference 10.6(a). The Committee therefore recommends to the Legislative Council
that the Local Law be disallowed.

7.3

There are a number of benefits in recommending disallowance of invalid local laws, including
ensuring that they are quickly removed from the public record thereby reducing the risk of
public misinformation.

8

Recommendation

8.1

The Committee makes the following recommendation.

RECOMMENDATION 1
The Committee recommends that the Shire of Chittering Repeal Local Law 2017 be disallowed.

Ms Emily Hamilton MLA
Chair

4

APPENDIX 1
STATEWIDE PUBLIC NOTICE RELIED UPON BY THE SHIRE OF CHITTERING

[Source: The West Australian, 1 March 2017, p 90]

Appendix 1

Statewide public notice relied upon by the Shire of Chittering

5

APPENDIX 2
THE SHIRE OF CHITTERING’S LETTER TO THE MINISTER FOR LOCAL
GOVERNMENT

6

Appendix 2

The Shire of Chittering’s letter to the Minister for Local Government

Appendix 2

The Shire of Chittering’s letter to the Minister for Local Government

7
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