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REPORT OF THE  
STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 

IN RELATION TO THE 

REFERENCE FROM THE HOUSE - EVIDENCE AND PUBLIC INTEREST DISCLOSURE 

LEGISLATION AMENDMENT BILL 2011 

1 REFERENCE 

1.1 On 10 November 2011, the Legislative Council resolved the following motion: 

That Order of the Day No. 7, the Evidence and Public Interest 
Disclosure Legislation Amendment Bill 2011, be discharged and 
referred to the Standing Committee on Procedure and Privileges for 
consideration of Clause 5 sections 20G to 20M and their effect, if any, 
on parliamentary privilege, and report not later than 29 November 
2011. 

2 BACKGROUND TO THE REFERENCE 

2.1 On Thursday, 20 October 2011, the Parliamentary Secretary to the Attorney General 
introduced into the Legislative Council the Evidence and Public Interest Disclosure 
Legislation Amendment Bill 2011 (the Bill).  The Parliamentary Secretary’s second 
reading speech on the Bill indicated that the Bill’s purpose is to introduce responsible 
and accountable protections for professional persons and journalists which, in 
appropriate circumstances, preclude them from being compelled to give evidence. 

2.2 The proposed protection will prevent a journalist from being compelled to give 
evidence disclosing the identity of their source unless it is determined that the 
protection should not apply in the circumstances of the proceedings in question. 

2.3 The Parliamentary Secretary stated: 

The purpose of permitting a person acting judicially to give a 
direction under the protection provisions is to ensure that the 
protection, and the qualification to the protection, afforded to 
journalists applies not only in courts and tribunals, but also to 
inquiries, such as hearings before the Legislative Assembly or 
Legislative Council, or committee hearings of both houses of 
Parliament. 
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The protection will apply in this manner regardless of whether the 
empowering statute of the relevant tribunal or inquiry excludes the 
application of the Evidence Act 1906, which is the Act that the bill 
amends.1 [emphasis added] 

2.4 Prior to the resumption of the debate on the Bill, the Clerk wrote to the Party Leaders, 
noting the expressed intent of the Government regarding the operation of the Bill 
including parliamentary proceedings and opining that the Bill did not, in its current 
form, satisfy the requirement for ‘unmistakeable language’ in relation to such 
provisions for the privileges of the Parliament to be qualified or abrogated.2  The State 
Counsel provided an opinion on this matter, which disputed the Clerk’s view, but 
proposed Government amendments to put beyond doubt the application of the Bill to 
parliamentary proceedings.3  Further correspondence from the Clerk and the State 
Counsel addressed the substantive issue of whether such a qualification or abrogation 
of parliamentary privilege was justified, with the Clerk raising the potential impact of 
judicial intervention upon the operations of the Parliament.4 

2.5 The second reading debate on the Bill resumed on 8 November 2011, and the second 
reading of the Bill was resolved in the affirmative on 10 November 2011.  In the 
course of this debate, the House clearly expressed its collective view that the policy of 
the Bill be adopted - that is, that the protection afforded to journalists in relation to the 
(non)disclosure of their sources be effected.  However, given the doubts raised 
regarding the impact upon parliamentary privilege, the House resolved that the 
Procedure and Privileges Committee inquire into this matter on behalf of the House.  
Accordingly, the reference cited at paragraph 1.1 was passed by the House. 

3 APPROACH BY THE COMMITTEE 

3.1 In its preliminary review of the reference from the House, the Committee noted that 
the policy of the Bill had been agreed to and that the sections of the Bill that had been 
referred by the House related to the protection of the identity of journalists’ 
informants.  Further, the Committee noted that the reference required the Members to 
inquire into the effect, if any, on parliamentary privilege in relation to these sections 
of the Bill.  In doing so, the Committee considered that it was prudent to offer the 

                                                      
1  Hon. Michael Mischin MLC, Parliamentary Secretary to the Attorney General, Western Australia, 

Legislative Council, Parliamentary Debates (Hansard), 20 October 2011, p8436. 
2  Letter from Clerk of the Legislative Council to Hon. Sue Ellery MLC, Leader of the Opposition, 26 

October 2011. 
3  Letter from Mr George Tannin SC, State Counsel for Western Australia to the Attorney General, 31 

October 2011. 
4  Letter from Clerk of the Legislative Council to Hon. Sue Ellery MLC, Leader of the Opposition, 7 

November 2011. 

 Letter from Mr George Tannin SC, State Counsel for Western Australia to Hon. Michael Mischin, 
Parliamentary Secretary to the Attorney General, 8 November 2011. 
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House some options to address any adverse impacts upon parliamentary privilege 
arising from the Bill. 

4 DOCTRINE OF THE SEPARATION OF POWERS 

4.1 In the Australian constitutional tradition, the “separation of powers” doctrine means 
that the Parliament, the Executive Government and the courts each have their own 
separate spheres of power or authority.  According to the doctrine, each of the three 
branches of government should be confined to the exercise of its own functions and 
should not encroach upon the functions of the other branches. 

4.2 The separation of powers doctrine is partially enshrined in the Australian 
Commonwealth Constitution (in Part III dealing with the separation of Executive and 
Judicial powers).  There is, however, no express reference to the doctrine in Western 
Australia's constitutional legislation (i.e. the Constitution Act 1889 and the 
Constitution Acts Amendment Act 1899). 

5 PARLIAMENTARY PRIVILEGE 

5.1 Erskine May provides the following definition of parliamentary privilege: 

Parliamentary privilege is the sum of the peculiar rights enjoyed by 
each House collectively as a constituent part of the High Court of 
Parliament, and by members of each House individually, without 
which they could not discharge their functions, and which exceed 
those possessed by other bodies or individuals.5 

5.2 These rights predominantly fall into two categories: freedom of speech in relation to 
parliamentary proceedings and the exclusive cognisance of the Parliament in relation 
to its proceedings, both of which are founded on Article 9 of the UK Bill of Rights 
1689.  Article 9 forms part of Western Australian law by virtue of section 1 of the 
Parliamentary Privileges Act 1891, which provides that: 

The Legislative Council and Legislative Assembly of Western 
Australia, and their members and committees, have and may 
exercise -  

(a) the privileges, immunities and powers set out in this Act; and 

                                                      
5  Erskine May (1989) The Law, Privileges, Proceedings and Usage of Parliament, 21st edition, 

Boulton C.J. (ed.), Butterworth & Co. (Publishers) Ltd, London, p119. 
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(b) to the extent that they are not inconsistent with this Act, the 
privileges, immunities and powers by custom, statute or 
otherwise of the Commons House of Parliament of the United 
Kingdom and its members and committees as at 1 January 
1989. 

5.3 The question as to the effect, if any, on parliamentary privilege in relation to clause 5, 
sections 20G to 20M inclusive of the Evidence and Public Interest Disclosure 
Legislation Amendment Bill 2011 directly pertains to the issue of the Parliament’s 
exclusive cognisance over its affairs. 

6 FURTHER ADVICE RECEIVED BY THE COMMITTEE 

6.1 The Committee wrote to four persons, advising of the reference from the House and 
inviting (further) submissions to the Committee’s inquiry: 

a) the Parliamentary Secretary to the Attorney General; 

b) the Clerk of the Legislative Council; 

c) the State Counsel; and 

d) the W.A. Branch Director of the Media, Entertainment and Arts Alliance. 

6.2 The Clerk and the State Counsel provided submissions to the Committee arising from 
this invitation, which are appended to this report.6 

6.3 The Committee also sought advice from independent senior counsel.  The Committee 
was grateful to receive the assistance of Mr Bret Walker SC, whose advice to the 
Committee is appended to this report.7 

7 DOES THE BILL EFFECT PARLIAMENTARY PRIVILEGE? 

7.1 An initial matter requiring the Committee’s attention arose from the correspondence 
of the Clerk and the State Counsel, and is also referred to in the independent senior 
counsel’s advice.  This matter related to the potential effect of the provisions of the 
Bill, and whether these provisions ‘abrogate’ or ‘qualify’ parliamentary privilege. 

                                                      
6  Letter from Clerk of the Legislative Council to the Procedure and Privileges Committee, 15 November 

2011. 

 Letter from Mr George Tannin SC, State Counsel for Western Australia to the Procedure and Privileges 
Committee, 17 November 2011. 

7  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 
2011 and 25 November 2011. 
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7.2 Whilst the use of these differing terms may create some confusion, the Committee 
considers that it is clear from the material it has received (and which is appended to 
this report) that the use of these terms is dependent upon the context in which they are 
used, and does not reflect a significant difference regarding the impact or otherwise of 
the Bill upon parliamentary privilege.  When looking at the specific privilege of the 
House to require a witness to answer a lawful and relevant question (including a 
question to a journalist to disclose the identity of a source), any removal of this 
privilege would constitute an abrogation of that specific privilege.  However, when 
viewing parliamentary privilege as a whole i.e. the sum of the peculiar rights, the 
proposed changes would represent a qualification of parliamentary privilege. 

7.3 As already noted, the Clerk expressed concerns regarding the current provisions of the 
Bill, and in particular whether these provisions are sufficiently clear to qualify 
parliamentary privilege.  The Committee has noted that the Government has proposed 
amendments to put beyond doubt the Bill’s operation in regards to parliamentary 
proceedings. 

7.4 As part of the advice sought from independent senior counsel, the Committee sought 
clarification on this matter pertaining to the Bill in its current form.  To this end, the 
Committee notes Mr Walker’s view that the provisions of the current Bill “may well 
… amount[..] to the requisite clarity of legislative intention to affect the Houses’ 
privileges.”8. 

7.5 Given this, the Committee considers that in relation to this question, the finding of the 
Committee must be similarly qualified. 

 

Finding 1: 

The Committee finds that clause 5 section 20G to 20M of the Evidence and Public 
Interest Disclosure Legislation Amendment Bill 2011, as agreed to at the second reading 
stage by the House, may qualify the privileges of the Legislative Council. 

 

                                                      
8  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p2, paragraph 4. 
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7.6 The position in relation to the Bill and its impact upon parliamentary privilege is clear, 
however, when the Government’s proposed amendments are inserted into the Bill.  As 
noted by independent senior counsel, the provisions of the Bill as amended “will 
incontestably apply to parliamentary inquiries”9.  As such, the adoption of the 
Government’s amendments as promulgated in Supplementary Notice Paper No. 232 
will put this issue beyond any doubt. 

 

Finding 2: 

The Committee finds that clause 5 section 20G to 20M of the Evidence and Public 
Interest Disclosure Legislation Amendment Bill 2011, as agreed to at the second 
reading stage by the House and as proposed to be amended by the Government, 
qualifies the privileges of the Legislative Council. 

 

8 WHAT IS THE EFFECT UPON PARLIAMENTARY PRIVILEGE? 

8.1 The Committee notes the concerns outlined in Mr Walker’s opinion regarding the 
effect of the Bill upon parliamentary privilege, and recommends that all Members 
carefully review his advice.  In particular, the Committee notes his view regarding the 
judicial review prescribed by the Bill in relation to a parliamentary proceeding, and 
that “[t]his prospect is the antithesis of the non-interference by courts of law which is 
part of the defining character of Australian legislative chambers”10. 

8.2 In summary, the Bill unquestionably qualifies the principle of the exclusive 
cognisance of the House, which is fundamental to parliamentary privilege. 

9 OPTIONS FOR THE HOUSE 

9.1 The Committee again notes that the House has agreed to the policy of the Bill, and 
therefore the House’s consideration should turn to the most appropriate means by 
which to implement that policy.  In considering this matter, the Committee considers 
that the House needs to attempt to reconcile two objectives - implementing this policy 
and protecting parliamentary privilege. 

9.2 Notwithstanding the opinions provided by the Clerk and Mr Walker, and the effect 
upon parliamentary privilege as outlined, the House may choose to proceed with the 
Bill and provide judicial review to this particular category of parliamentary 
proceedings.  The House may find persuasive the arguments advanced by the 

                                                      
9  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p1, paragraph 2. 
10  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p5, paragraph 12. 
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Parliamentary Secretary and the State Counsel, regarding the ‘certainty’ provided by 
legislation, particularly in relation to the binding of both Houses to uniform 
arrangements in relation to the policy objective.  Members may also take some 
comfort from the advice provided by independent senior counsel that the effect of the 
Bill would not extend beyond the circumstances prescribed in the Bill11, and consider 
that the capacity for judicial review outweighs the consequent qualification to 
parliamentary privilege. 

9.3 If the House is to proceed with this option, Members should vote in favour of the 
Government’s proposed amendments to the Bill, in order that its application to 
parliamentary proceedings is put beyond doubt. 

 

Option 1: 

That, if the House considers that the adoption of legislation is the preferable option, 
then the House should agree to the Government’s proposed amendments to the 
Evidence and Public Interest Disclosure Legislation Amendment Bill 2011, and otherwise 
allow the Bill to proceed through the remaining stages in the House. 

 

9.4 If the House determines, as outlined by the State Counsel, that “any form of judicial 
oversight or review in the case of parliamentary proceedings is an undesirable 
compromise of the separation of powers and … consider[s] the situation warrants an 
amendment to the Bill to preserve the powers and privileges of Parliament from any 
judicial interference”12, the House should amend the Bill to specifically exclude its 
operation in relation to the proceedings of both Houses, and adopt Standing Orders 
that reflect the policy of the Bill. 

9.5 The Committee notes that this action would, in the opinion of independent senior 
counsel, avoid the “difficulties or radical constitutional shift”13 that arise from the 
relevant provisions (and proposed amendments) to the Bill. 

9.6 In regards to any prohibitive clause (a clause specifically excluding the operation of 
the Bill in relation to, in this instance, the proceedings of both Houses), the Committee 
notes the previous debates in the House (for example, see the debate on the Official 

                                                      
11  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p7, question/answer (b)(ii). 
12  Letter from Mr George Tannin SC, State Counsel for Western Australia to the Procedure and Privileges 

Committee, 17 November 2011, p11 
13  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p9, paragraph 17 



Procedure and Privileges Committee  

8  

Corruption Commission Bill 199614) concerning the inclusion of such clauses and the 
potential argument arising in relation to similar legislation that does not contain these 
clauses (i.e. that the adoption of such clauses may give rise to uncertainty where other 
Acts do not include such specific exclusions in relation to parliamentary privilege).  
However, given the Committee’s finding that this Bill may already qualify 
parliamentary privilege, the Committee considers it is sensible for the House, if it 
determines that parliamentary proceedings should be excluded from the operations of 
the Bill, to adopt a clause that specifies that exclusion. 

9.7 The Committee did consider the prospect that a prohibitive clause could include a 
specific provision that the Houses adopt Standing Orders that align with the relevant 
sections of the Bill, in order that a direct link is established between the Bill/Act and 
the Standing Orders.  However, the Committee was cognisant that such a suggestion 
would raise effectively the same issue for the Bill as already identified by the 
independent senior counsel - a capacity for judicial review, in this case in relation to 
the adequacy of such Standing Orders.  This position was confirmed by independent 
senior counsel15. 

9.8 In regards to the proposal to adopt Standing Orders as an alternative means to deliver 
the agreed policy outcome, the Committee makes the following observations. 

9.9 Firstly, the Committee observes that the circumstances under which a journalist would 
be asked to reveal the identity of a journalist’s source relate, at least in the first 
instance, to the operations of the House’s committees.  If the journalist refuses to 
answer such a question, the committee is empowered to do nothing more than refer the 
matter to the House - the non-compliance by the witness (journalist) is a matter for the 
House to consider and deal with. 

9.10 In considering whether to require an answer, the House must act in accordance with 
section 7 of the Parliamentary Privileges Act 1891 (PPA), which provides (in part) 
that the House “may excuse the answering of such question … as the circumstance of 
the case may require”.  The advice received from independent senior counsel also 
noted the existence of this current statutory provision.16 

9.11 The only occasion when these precise circumstances have arisen for the Legislative 
Council was during the proceedings of the Select Committee into the Police Raid on 
The Sunday Times.  In this Committee’s report to the House, it reported that a 
journalist had refused to answer a question regarding the source of information 

                                                      
14  Hon. Peter Foss MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 9 July 

1996, pps 3870 and 3871. 
15  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 25 November 

2011, p2 
16  Legal advice provided to the Procedure and Privileges Committee by Mr Bret Walker SC, 18 November 

2011, p3, paragraph 6 
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published by the journalist, and further that the Committee recommended that the 
journalist be excused from answering that question by the House (in accordance with 
s7 of the PPA).  The House subsequently adopted this recommendation and excused 
the witness for his failure to answer the question. 

9.12 Secondly, the Committee observes that current Legislative Council Standing Order 
330 provides a number of important entitlements for all witnesses, beyond those 
contained in s7 of the PPA.  These entitlements include access to relevant documents, 
the benefit of counsel, and a capacity for the witness to provide supplementary or new 
evidence.  The Committee notes that the relevant sections of the Bill relate to one 
category of witness, in relation to one particular question that may be posed to that 
witness, and that the House has to date considered the Standing Orders as a sufficient 
vehicle to provide the great majority of entitlements for witnesses appearing before its 
committees. 

9.13 Finally, in noting the comments made during the second reading debate on the Bill 
contrasting the options of applying these provisions via legislation or Standing Orders, 
the Committee advises the House that it cannot find a precedent for the Legislative 
Council suspending its Standing Orders in relation to witness entitlements.  The 
Committee further notes that an absolute majority of Members would be required to 
support such a motion, and any diminishment of the entitlements for witnesses could 
only be effected by motion moved (and debate conducted) in the House. 

9.14 If the House determines to proceed to exclude parliamentary proceedings from the Bill 
and implement the relevant sections of the Bill in Standing Orders, the House would 
need to agree to amend the Bill to include a clause to the effect that the Bill does not 
apply to the proceedings of both Houses of Parliament, and adopt relevant Standing 
Orders.  The precise form and location in the Bill of such a prohibitive clause should 
be determined following advice from Parliamentary Counsel. 

9.15 In regards to the Standing Orders, the Committee notes that the House is likely to 
consider a proposed, new set of Standing Orders in the near future.  The adoption of 
new Standing Orders in relation to the protection of the identity of journalists’ sources 
would not be dependent upon the passage of the Bill through Parliament, and could 
proceed as part of the adoption of these new Standing Orders.  A draft, new Standing 
Order is provided below for the consideration of the House, though the precise form of 
such would be dependent upon the House’s consideration of the other, proposed 
Standing Orders in relation to witness entitlements. 

9.16 The Committee further considered the prospect of Joint Standing Orders related to the 
protection of the identity of journalists’ sources.  However, the Committee notes that 
agreement between the Houses on such Joint Standing Orders would not preclude 
either House from amending these arrangements in the future (and hence severing the 
joint arrangement).  The Committee considers that, if the House adopts such Standing 
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Orders, that the Legislative Assembly be acquainted accordingly and invited to adopt 
the same Standing Orders. 

 

Option 2: 

That, if the House considers that parliamentary privilege should be preserved and the 
relevant provision relating to the protection of the identity of journalists’ sources be 
adopted in Standing Orders, the House should - 

(a) not adopt the Government’s proposed amendments to the Bill; 

(b) adopt a prohibitive clause, providing that the Bill (Act) does not apply to the 
 proceedings of both Houses of Parliament; 

(c) adopt a Standing Order(s) to provide for the protection of the identity of 
 journalists’ sources in relation to the proceedings of the Legislative Council as 
 part of the forthcoming consideration of the House’s Standing Orders; and 

(d) upon the adoption of such a Standing Order(s) under (c), acquaint the 
 Legislative Assembly accordingly and invite it to adopt the same Standing 
 Order(s). 

 

Possible New Standing Order: 

In New Proposed Chapter XVI: Witnesses - To insert - 

194. Protection of the Identity of Journalists’ Informants 

Where a journalist is examined before a Committee or the Council and, in the course of 
such examination, is asked to disclose the identity of the journalist’s informant and 
refuses, the Council, in considering whether to excuse the answering of the question in 
accordance with section 7 of the Parliamentary Privileges Act 1891, shall take account of 
the provisions under sections 20I to 20M of the Evidence and Public Interest Disclosure 
Legislation Amendment Act 2011. 
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10 MAJORITY RECOMMENDATION 

10.1 To assist the House with its deliberations in regards to the two options presented 
above, the Committee determined to include a recommendation to the House in this 
report.  This recommendation represents the view of the majority of Committee 
Members, whilst Hon. Ken Travers supported Option 1 for the reasons outlined 
below - 

Parliamentary privilege is an important principle to uphold and 
protect.  This Bill creates a dilemma of how one can uphold this 
principle compared to the principles outlined in the policy of the Bill 
as referred to in Section 9.2 of the Report. 

The Parliament has traditionally had the power to punish people for a 
range of contempts against the Parliament.  Over time, some 
Parliaments have transferred this power to the Court system. 

Issues surrounding the relevant provisions in this Bill are likely to 
arise when the Parliament requires a journalist to identify their 
source, does not excuse them for failing to do so, and seeks to punish 
them for their failure to comply with an order of the Parliament. 

In these circumstances I believe, on balance, it is appropriate to 
support Option 1.17 

 

Majority Recommendation 1: 

The majority of the Committee recommends that the House proceed in accordance 
with Option 2 in this report in relation to the Evidence and Public Interest Disclosure 
Legislation Amendment Bill 2011. 

 
_____________________ 
Hon. Barry House MLC 
Chairman 
29 November 2011 

                                                      
17  Email from Hon. Ken Travers MLC to the Deputy Clerk, 29 November 2011. 
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LETTER FROM MR GEORGE TANNIN SC, STATE 

COUNSEL FOR WESTERN AUSTRALIA, TO THE 

PROCEDURE AND PRIVILEGES COMMITTEE, DATED 

17 NOVEMBER 2011 
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