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Chair’s Foreword

T

his report, which endorses the findings of the Parliamentary Inspector of the
Corruption and Crime Commission (PICCC), is significant in several respects.

First, it serves to demonstrate how valuable the role of the PICCC is. His close
examination and the provision of independent advice without fear or favour serves as a
bulwark against complacency, inertia, or worse, incompetence.
Second, it sets out a course of conduct by the Corruption and Crime Commission, and
to a lesser extent, the WA Police which reflects badly on both organisations.
Third, the report begs the question that if the Commission declines to independently
investigate a matter such as this, then what are the characteristics of a case it would be
prepared to take on?
Moreover, the oft repeated assertion by the Commission that it does not have the
resources to undertake further examination of the matter in light of the comprehensive
2016 findings of the District Court is indefensible.
As previous PICCC Steytler QC found [there were] “credible and serious allegations.”
Members of the Committee were confounded this case was considered unworthy of
the Commission’s ongoing attention.
How is it that such scrutiny by the Commission is regarded as not being in the public
interest?
The recommendations of the PICCC are in the strongest terms available to him within
the bounds of his jurisdiction. The Inspector’s role is to assess the effectiveness and
appropriateness of the Commission’s procedures.
The disinclination of the Commission to review the incident after evidence had been
tested in civil proceedings in the District Court may stem from the desire of current
Commissioner McKechnie QC to draw a line across past sub‐optimal practices.
Reference is made on more than one occasion in correspondence with the PICCC that
many of the matters currently in contention were issues dealt with by his predecessors
over a period of nine years that he was unwilling to revisit.
The desire for quality improvement and for more robust procedures in future cases is
laudable. Similarly, it is conceded that the Commission’s scrutiny would, at best, result
in a non‐binding opinion and it certainly has no power to launch prosecution action on
its own motion. The Committee however rejects this argument.

The public interest would suggest that WA Police deliver more proportionate
disposition of the matter and this needs to be initiated by the Commission making
recommendations for this to occur.
There will be ongoing concerns in the integrity and capacity of the Commission to
oversight internal police investigations or conduct its own independent inquiries if, at
this stage, it is not prepared to assess whether systemic deficiencies or procedures
were present throughout its assessment process of this case over the years.
Finally, the most cursory examination of the efforts of Dr Cunningham and Ms Atoms to
have the incident reviewed over many years leads to the conclusion that it was only
with their considerable persistence and resources as well as familiarity with the law
which enabled them to do so. This leads to the inevitable conclusion that others in
similar circumstances would have capitulated at a much earlier stage.
In the same way we encourage greater access to justice with the legal system, the
Committee is uncomfortable with a situation where serious misconduct and breaches
in integrity standards can only be disclosed after such protracted and tenacious efforts.

MS M.M. QUIRK, MLA
CHAIR
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Findings and Recommendations
Recommendation 1

Page 5

That the Corruption and Crime Commission recommends to the Commissioner of Police
that the conduct of the police in this matter is reinvestigated by experienced
investigators unconnected to the original internal investigation. Focus would be on
ascertaining whether any criminal conduct on the part of police occurred and if so,
consideration be given to appropriate prosecution and disciplinary proceedings.
Recommendation 2

Page 5

That the Corruption and Crime Commission reassess and report on the conduct of the
police involved in the complaint made by Dr Cunningham and Ms Atoms, in the light of
all relevant facts, including those established upon investigation and having regard to
the findings made by Her Honour Judge Davis in CUNNINGHAM – v – TRAYNOR [2016]
WADC 168.

iii

Chapter 1
Committee’s consideration of the PICCC’s report
The plight of Dr Cunningham and Ms Atoms, subjected to the unlawful use of force,
unlawful arrest and unlawful detention at the hands of Western Australian police
officers in Fremantle on 2 November 2008, is well known to the Committee. It was
reported on in 2011 by then Parliamentary Inspector of the Corruption and Crime
Commission (PICCC) Hon Christopher Steytler QC1, and has been the subject of various
news articles since that time.
The Committee thus welcomed the recent report of the current PICCC, Hon Michael
Murray AM QC, on a complaint made by Dr Cunningham and Ms Atoms about the
Corruption and Crime Commission (CCC). This report was provided to the Joint Standing
Committee on 5 September 2017 and is attached at Appendix 1.

A selected chronology of events
The PICCC’s report outlines that, for the best part of a decade, Dr Cunningham and Ms
Atoms have been battling to somewhat rectify the disturbing treatment they were
subjected to. They want the CCC to undertake an independent investigation into the
conduct of the three police officers involved.
The PICCC’s report sets out a full chronology of relevant events. Selected events are set
out below:

1



On 2 November 2008, Dr Cunningham and Ms Atoms were arrested while
attempting to a help a man who had fallen into a garden bed. During the
course of the arrest, they were both tasered and subject to rough treatment by
the arresting police officers.



In December 2008, Dr Cunningham complained to the CCC about the incident.
The CCC oversaw an internal police investigation which found no evidence of
misconduct on the part of the police officers.

Parliamentary Inspector of the Corruption and Crime Commission, The procedures adopted by
the CCC when dealing with complaints of the use of excessive force by police, 11 August 2011,
found in the report of the Joint Standing Committee of the Corruption and Crime Commission,
Parliamentary Inspector’s Report concerning the Procedures adopted by the Corruption and Crime
Commission when Dealing with Complaints of the Use of Excessive Force by Police, Report 18 of
the 38th Parliament, September 2011, p5.

1



In April 2010, Dr Cunningham and Ms Atoms were subjected to criminal
proceedings for their alleged conduct leading to their arrest on 2 November
2008. The charges were dismissed.



In mid‐2010, Dr Cunningham wrote to the WA Police, the CCC and, lastly, the
PICCC regarding the ongoing investigation of the incident. The WA Police found
the officers had acted appropriately. The CCC referred the matter back to WA
Police for investigation and, ultimately, determined not to take any further
action.



In 2011, the PICCC investigated the matter. The PICCC’s report was annexed to
a report of a former Joint Standing Committee on the Corruption and Crime
Commission (38th JSCCCC) in September 2011.2 The PICCC found, and the 38th
JSCCCC agreed, that serious and credible complaints concerning police use of
excessive force should be subject to a full independent investigation by the
CCC.



In December 2016, Dr Cunningham and Ms Atoms successfully sued the police
officers and the State of Western Australia. The District Court determined that
the nature of the police officers’ conduct was unlawful and malicious.3 Dr
Cunningham and Ms Atoms were awarded general, aggravated, exemplary and
special damages totalling $110,304.10 and $1,024,822.11 respectively.

The police officers’ appeal of the District Court decision
In January 2017, the police officers appealed the District Court decision.
Dr Cunningham and Ms Atoms sought an order for security for costs against the police
officers for the appeal. The order was granted for a number of reasons, including that
the police officers are impecunious and would not have been in a position to satisfy a
costs order in favour of Dr Cunningham and Ms Atoms if the appeal was unsuccessful.
Other reasons included that the grounds of appeal were far from strong, and that Dr
Cunningham and Ms Atoms would have suffered a significant financial burden in having
to respond to the appeal.4
The judge also ordered that if the security for costs was not paid by the police officers
by an agreed date, the appeal would be dismissed.

2

3
4

Joint Standing Committee on the Corruption and Crime Commission, Parliamentary Inspector’s
Report concerning the Procedures adopted by the Corruption and Crime Commission when
Dealing with Complaints of the Use of Excessive Force by Police, Report No. 18 in the 38th
Parliament, Parliament of Western Australia, Perth, 8 September 2011.
Cunningham v Traynor [2016] WADC 168
Traynor v Cunningham [2017] WASCA 125.

2

The police officers appealed the order for security of costs in the Supreme Court. This
appeal was dismissed on 23 August 2017.5 The police officers did not pay the security
for costs by the agreed date, thus their appeal against the findings of the District Court
was dismissed.

The State’s appeal of the District Court decision
The State filed an appeal notice against the District Court decision on 27 January 2017.
This appeal has not yet been heard.
The State’s seven grounds of appeal are based on section 137(5) of the Police Act 1892
(WA). This section states that:
137(5) The Crown is liable for a tort that results from –
(a) anything done by a member of the Police Force, without corruption
or malice, while performing or purporting to perform the functions of a
member of the Police Force, whether or not under a written or other
law.
The grounds challenge the “judge’s findings of joint liability to pay compensatory
and/or aggravated damages in circumstances where it is alleged that Her Honour also
made findings of malice.”6
The State made an application for a stay of orders from the District Court requiring the
State to pay the sums awarded to Dr Cunningham and Ms Atoms. This stay was granted
in June 2017, meaning that some of the monies awarded to Dr Cunningham and Ms
Atoms by the District Court will not be paid until the State’s appeal is determined, or a
further order is made.7

A further complaint to the CCC
Following the findings of the District Court, Dr Cunningham reiterated his complaint to
the CCC, requesting that it reopen the matter and properly conduct an independent
investigation. The CCC declined to investigate for reasons set out in full in the PICCC’s
report (see page 21).

5
6
7

Traynor v Cunningham [No 2] [2017] WASCA 159.
The State of Western Australia v Cunningham [2017] WASCA 119 at pp16.
The State of Western Australia v Cunningham [2017] WASCA 119.

3

Some of the matters the CCC considered in deciding to take no further action in respect
of Dr Cunningham’s complaint included:


the findings of the District Court, in particular that it did not contain any new
information or evidence.



that the District Court’s findings are incontrovertible and binding; by
comparison the CCC has no power to make findings, only to form a non‐
binding opinion.



that the CCC has limited resources and these must be deployed to best
advantage.

Subsequent complaints to the PICCC and this Committee
Dr Cunningham complained to both the PICCC and this Committee about the failure of
the CCC to conduct a full independent investigation. The PICCC and the CCC
Commissioner exchanged a series of letters on this matter, summaries of which are
provided in the PICCC’s report.
Ultimately, the PICCC’s report outlines his assessment that the CCC:
has not given any reason to justify its decision not to reject the
demonstrably flawed police internal investigation conducted soon after
the incident in Fremantle in 2008; nor, in my opinion are there proper
grounds for its decision not to reassess Dr Cunningham and Ms Atom’s
complaint in light of the District Court proceedings in 2016.

The PICCC makes two recommendations (see pages 30 to 31).

Committee’s consideration and recommendations
The Committee has considered the PICCC’s report and the recommendations made
therein.
The Committee found the WA police officers’ treatment of Dr Cunningham and Ms
Atoms disproportionate, arbitrary and unlawful. The conduct could not be categorised
as a transitory impulsive overreaction but included a sustained course of actions over
months and years to deceive and exonerate.
The Committee is dismayed and perplexed at the outcome of the internal investigation
which cleared the police officers of any wrongdoing and the CCC’s ongoing decision not
to conduct its own investigation into the matter. A more clear‐cut case of police
misconduct over which the CCC should exercise its powers to investigate is hard to
envisage.

4

The Committee supports the intent of the recommendations made by the PICCC in his
report. It urges the CCC to take action to appropriately respond to this untenable
situation.
Recommendation 1
That the Corruption and Crime Commission recommends to the Commissioner of Police
that the conduct of the police in this matter is reinvestigated by experienced
investigators unconnected to the original internal investigation. Focus would be on
ascertaining whether any criminal conduct on the part of police occurred and if so,
consideration be given to appropriate prosecution and disciplinary proceedings.
Recommendation 2
That the Corruption and Crime Commission reassess and report on the conduct of the
police involved in the complaint made by Dr Cunningham and Ms Atoms, in the light of
all relevant facts, including those established upon investigation and having regard to
the findings made by Her Honour Judge Davis in CUNNINGHAM – v – TRAYNOR [2016]
WADC 168.

MS M.M. QUIRK, MLA
CHAIR
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Appendix Two
Committee’s functions and powers
By concurrence between the Legislative Assembly and the Legislative Council, the Joint
Standing Committee on the Corruption and Crime Commission was established on 15
June 2017.
The Joint Standing Committee’s functions and powers are defined in the Legislative
Assembly’s Standing Orders 289‐293 and other Assembly Standing Orders relating to
standing and select committees, as far as they can be applied. Certain standing orders
of the Legislative Council also apply.
It is the function of the Joint Standing Committee to ‐
a) monitor and report to Parliament on the exercise of the functions of the
Corruption and Crime Commission and the Parliamentary Inspector of the
Corruption and Crime Commission;
b) inquire into, and report to Parliament on the means by which corruption
prevention practices may be enhanced within the public sector; and
c) carry out any other functions conferred on the Committee under the
Corruption, Crime and Misconduct Act 2003.
The Committee consists of four members, two from the Legislative Assembly and two
from the Legislative Council.
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