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EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY
1

The Committee has examined the Cross-border Justice Bill 2007 in accordance with
its established practice.

2

In the words of the Minister’s Second Reading speech the Bill proposes a “radical
change, whereby Western Australia will allow the laws of South Australia and the
Northern Territory to apply within its borders, … when this is warranted in the
interests of the administration of justice. Western Australia is not dismantling its
borders but is selectively relaxing the rigidity with which they are enforced.”

3

The unique circumstances surrounding the referral of this Bill to the Committee are
discussed in detail within this Report.

4

The Committee makes four recommendations to the House for its consideration on the
Bill.

RECOMMENDATIONS
Recommendations are grouped as they appear in the text at the page number indicated:
Page 10
Recommendation 1: The Committee recommends that clause 19 of the Cross-border
Justice Bill 2007 be amended to include the description of all proposed individual
cross-border regions either within the clause or by reference to a Schedule to the Bill.
Page 10
Recommendation 2: The Committee recommends that during debate on the Crossborder Justice Bill 2007, the responsible Minister do advise the Legislative Council
about the extent to which it is intended to apply exclusively to indigenous people in
remote communities.
Page 12
Recommendation 3: The Committee recommends that, during debate on Part 2,
Division 3 of the Cross-border Justice Bill 2007, the responsible Minister do advise the
Legislative Council why it is necessary to reverse the onus of proof in the manner
envisaged by clauses 27 and 28 of the Bill.
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Page 14
Recommendation 4: The Committee recommends that during the Committee stage of
the Cross-border Justice Bill 2007, the Minister do advise the Legislative Council in
detail how proposed Part 12 will impact upon the settled property law of Western
Australia.

ii
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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
IN RELATION TO THE

CROSS-BORDER JUSTICE BILL 2007

1

REFERENCE

1.1

The Cross-border Justice Bill 2007 (the “Bill”) was introduced into the Legislative
Council on 21 November 2007 by Hon Adele Farina MLC, Parliamentary Secretary
representing the Minister for Planning and Infrastructure on behalf of the Minister for
Child Protection representing the Attorney General (the “Minister”).

1.2

Following its Second Reading by the Minister, the Bill stood referred to this
Committee “pursuant to standing orders.”1

2

AMBIGUITIES CONCERNING THE REFERENCE

2.1

On 26 November 2007, five days after the Bill was referred to this Committee, an
agreement was signed by the Attorneys General of Western Australia and the
Northern Territory relating to the establishment of a cross border justice scheme. On
28 November 2007, that agreement was also signed by the Attorney General of South
Australia. The agreement is reproduced at Appendix 1.

2.2

Given the unusual circumstances surrounding the Bill’s introduction and the
subsequent execution of the Intergovernmental Agreement: Cross Border Justice
Scheme, there is some uncertainty as to the exact basis for its reference to the
Committee by the Legislative Council.

2.3

Standing Order 230A (1) states:
This order applies to a Bill that -

1

(a)

ratifies or gives effect to a bilateral or multilateral
intergovernmental agreement to which the Government of the
State is a party; or

(b)

by reason of its subject matter, introduces a uniform scheme
or uniform laws throughout the Commonwealth.

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7482.
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2.4

At the time of its introduction to the Legislative Council, the Bill related to a potential
intergovernmental agreement between Western Australia, the Northern Territory and
South Australia. In the words of the Minister during the Second Reading speech to
the Bill:
This bill will enable Western Australia to participate in cross-border
justice schemes in conjunction with South Australia and the Northern
Territory. For cross-border schemes to operate, it will be necessary
for each jurisdiction to have corresponding laws. Therefore, the
Cross-border Justice Bill will also serve as a model to be followed by
the governments of South Australia and the Northern Territory in
enacting their own cross-border legislation. These three jurisdictions
have collaborated at all levels to create the legislative and
administrative frameworks that will allow their justice systems to
operate much more freely across the borders.2

2.5

The Committee draws the attention of the Legislative Council to the fact that, at the
time of its introduction to the Legislative Council, there was no formal
intergovernmental agreement between Western Australia and any other State or
Territory relating to the Bill. Neither was there a pre-existing scheme of uniform laws
to which the Bill could subscribe.

2.6

The Committee observes that, pursuant to SO 230A(3):
Unless otherwise ordered, a Bill stands referred to the Uniform
Legislation and Statutes Review Committee at the conclusion of the
second reading speech of the Minister or Member in charge.

2.7

It follows that, while the Bill had the potential to fall within the scope of SO 230A, at
the time of its introduction to the Legislative Council it did not technically do so. The
Committee does, however, accept that the Bill could be argued to fall within the spirit
and intent of SO 230A.

2.8

The Committee also notes that its terms of reference3 provide it with the power:
to inquire into and report on any proposal to reform existing law that
may be referred by the House …

2.9

The Committee is therefore satisfied that it has jurisdiction to report to the Legislative
Council on the Bill. The only remaining issue of potential controversy relating to the
referral of the Bill to the Committee is that of a reporting deadline.

2

Ibid at p7481.

3

At Standing Order Sch 1, cl 8.3(e).

2
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2.10

In the event that the Bill does attract SO 230A, the Committee is required to report to
the Legislative Council on its inquiry into the Bill pursuant to SO 230A(4) which
reads:
The Uniform Legislation and Statutes Review Committee, or other
committee, receiving a Bill under subclause (3) is to present its final
report not later than 30 days of the day of the reference (exclusive of
the referral day) or such other period as may be ordered by the
House.

2.11

In the event that the Bill does not attract SO 230A, the Committee is required to report
to the Legislative Council either at the conclusion of its inquiry or at a time nominated
by the House.

2.12

Notwithstanding the uncertainty in reporting deadline, the Committee has proceeded
on the basis of a SO 230A 30 day reporting time.

2.13

The last date for tabling the Committee’s report into the Bill is therefore 22 December
2007 or the first sitting date thereafter.

3

CROSS-BORDER JUSTICE BILL 2007

3.1

The Bill has 157 clauses across 89 pages. In the Minister’s Second Reading speech
the Bill was described in the following terms:
This bill will enable Western Australia to participate in cross-border
justice schemes in conjunction with South Australia and the Northern
Territory.4

3.2

The various parts of the Bill are described in the Explanatory Memorandum5 to the
Bill in the following terms:
•

Part 1 of the Bill deals with preliminary matters including commencement,
objects and application.6

•

Part 2 of the Bill deals with matters relating to the definition of “cross-border
region” and “connection with a cross-border region”.7

4

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7481.

5

A copy of the Explanatory Memorandum to the Bill can be
http://www.parliament.wa.gov.au/web/newwebparl.nsf/iframewebpages/Bills+-+Current.

6

Ibid at pp1-5.

7

Ibid at pp6-8.
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•

Part 3 of the Bill deals with powers of Western Australian police officers in
connection with cross-border justice matters outside of Western Australia.8

•

Part 4 of the Bill deals with powers of non-Western Australian police officers
in connection with cross-border justice matters within Western Australia.9

•

Parts 5 and 6 of the Bill deal with powers of certain Western Australian courts
in connection with cross-border justice matters.10

•

Parts 7 and 8 of the Bill deal with issues relating to bail in connection with
cross-border justice matters.11

•

Part 9 of the Bill deals with issues relating to mentally impaired accused
persons in connection with cross-border justice matters.12

•

Parts 10 and 11 of the Bill deal with issues relating to custodial sentences in
connection with cross-border justice matters.13

•

Part 12 of the Bill deals with issues relating to fines enforcement in
connection with cross-border justice matters.14

•

Part 13 of the Bill deals with issues relating to the cross-holding of certain
statutory offices in connection with cross-border justice matters.15

•

Parts 14 and 15 of the Bill deal with miscellaneous issues and consequential
amendments in connection with the Bill.16

4

INQUIRY PROCEDURE

4.1

The Committee’s inquiry into the Bill proceeded by way of a hearing on 5 December
2007. Those invited to attend the hearing were:
•

Mr Robert Meadows QC, Solicitor General for Western Australia and Instructing
Officer on the Bill. (“Instructing Officer”)

8

Ibid at pp8-13.

9

Ibid at pp13-17.

10

Ibid at pp17-24.

11

Ibid at p24.

12

Ibid at p24.

13

Ibid at pp25-29.

14

Ibid at p29.

15

Ibid at p31.

16

Ibid at pp33-37.

4
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•

Ms Helen Thomas, Acting Manager, Strategic Business Development, Court and
Tribunal Services Division, Department of the Attorney General and Instructing
Officer on the Bill. (“Instructing Officer”)

•

Ms Gale Jamieson, Assistant Parliamentary Counsel and Principal Drafting
Officer on the Bill.

•

Mr Robert Skesteris, Executive Manager, Indigenous Community Diversity &
Corporate Research, Western Australia Police.

•

Inspector Darryl Gaunt, Project Manager, Remote Service Delivery Project,
Western Australia Police.

4.2

In the event, all but the Solicitor General were able to attend the hearing.
Mr Meadows QC was required to appear before the High Court of Australia on the
same day in matters involving extradition appeals.17

4.3

The Committee is grateful to the witnesses for their attendance and the assistance
provided by them to the Committee.

4.4

The Committee provided the Instructing Officers on the Bill with a number of
questions on notice, answers to which were tabled at the hearing by Ms Thomas.
These questions and answers are reproduced at Appendix 2.

5

UNIFORM LEGISLATION

5.1

National legislative schemes implementing uniform legislation take a variety of forms.
Nine different structures, each with a varying degree of emphasis on national
consistency or uniformity of laws and adaptability, have been identified. The
structures are summarised in Appendix 3. The Bill does not neatly fit within any of
the established structure and bears some similarities with both the legislative
structures referred to as ‘Structure 2’ and ‘Structure 3’. Western Australia is, in this
case, providing a template (or model) legislation which will form the basis of identical
legislation to be adopted in South Australia and the Northern Territory.

5.2

When examining uniform legislation, the Committee considers what are known as
‘fundamental legislative scrutiny principles’. Although not formally adopted by the
Legislative Council as part of the Committee’s terms of reference, the Committee

17

O'Donoghue v Ireland Anor; Zentai; Williams [2007] HCATrans 723 (viewed on 5 December 2007).
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applies the principles as a convenient framework for the scrutiny of uniform
legislation.18 These principles are set out in Appendix 4.
6

SCOPE OF THE BILL

6.1

The Committee notes that the Minister’s remarks in the Second Reading of the Bill are
focussed on matters of concern to the central Australian region where the borders
between Western Australia, the Northern Territory and South Australia intersect. For
example, the opening passage of the Minister’s remarks reads as follows:
In June 2003, some 50 people met in Alice Springs for the
Ngaanyatjarra
Pitjantjatjara
Yankunytjatjara
Lands
Trijurisdictional Justice Initiatives Roundtable. Those present included
members of the Ngaanyatjarra Pitjantjatjara Yankunytjatjara
Women’s Council, magistrates, senior police, court administrators,
community corrections officers, lawyers and others with an interest in
doing something to address the deleterious effects of domestic
violence, child abuse, sexual abuse, substance abuse and other forms
of offending behaviour on communities in the remote region where
the borders of Western Australia, South Australia and the Northern
Territory meet. In response to the serious problems identified at the
roundtable and the obvious need for something to be done about
them, the governments of this state, South Australia and the Northern
Territory initiated the cross-border justice project.
This has
culminated in the bill now before the house.19

6.2

The Committee also draws the attention of the Legislative Council to later comments
of the Minister in the same address, namely:
The Cross-border Justice Bill will allow multiple cross-border
schemes to operate. Each scheme would focus on a prescribed
region. The inaugural cross-border justice scheme will focus on the
cross-border region in Central Australia where the boundaries of
Western Australia, South Australia and the Northern Territory
intersect. However, under this bill, additional cross-border schemes
could be introduced for the region along the border between the
Northern Territory and the Kimberley region of Western Australia, or

18

For further background on fundamental legislative principles can be found in a report by the predecessor
Committee, the Standing Committee on Uniform Legislation and General Purposes. Refer to Western
Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth Parliament - August
13 2002 to November 16 2004, November 2004, pp4-9.

19

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7480.
Committee’s emphasis added.

6
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for the Western Australian-South Australian border region on the
Nullarbor Plain.20
6.3

The draft area identified by witnesses before the Committee as being the primary
focus of the Bill is shown in the tabled document reproduced at Appendix 5.

6.4

The Committee observes that the scope of the changes proposed by the Bill, as
summarised by the Minister in the Second Reading speech, are as follows:
Cross-border justice schemes will involve police, magistrates, fines
enforcement agencies, community corrections officers and prisons of
one jurisdiction being able to deal with offences that may have been
committed in one of the other participating jurisdictions.21

6.5

The Committee also draws the attention of the House to the following remarks of the
Minister in the Second Reading speech:
The Cross-border Justice Bill requires that certain criteria be met
before a matter can be dealt with as a crossborder matter. This is to
ensure that this radical change, whereby Western Australia will allow
the laws of South Australia and the Northern Territory to apply within
its borders, is restricted to those occasions when this is warranted in
the interests of the administration of justice. Western Australia is not
dismantling its borders but is selectively relaxing the rigidity with
which they are enforced.22

6.6

The Committee takes particular note of the Minister’s use of the term “radical
change” in describing the policy of the Bill’s as “selectively relaxing the rigidity with
which [the State’s borders] are enforced.”

6.7

The Committee further notes the Minister’s statement that it is within the policy of the
Bill to provide that “additional cross-border schemes could be introduced for the
region along the border”.

6.8

The Committee has been unable to determine the extent to which the particular
exigencies of the central Australian region are reflective of the entire eastern border of
the State. However, the Second Reading speech on the Bill appears to indicate that it
is potentially within the policy of the Bill for the status of the entire eastern border of
Western Australia to be radically altered as a consequence of its passage.

20

Ibid p7481. Committee emphasis added.

21

Id.

22

Id. Committee emphasis added.
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6.9

The lack of clarity on this point is evident from the following extract of the transcript
of evidence from the hearing on the Bill:23
The CHAIRMAN: I also understand, and perhaps you could confirm
with me, that the provisions in this bill are not to be confused
with existing arrangements for hot pursuit - provisions that
already exist. Can you comment on that? I am referring to
the sort of thing where police might be chasing an offender
along the highway past Eucla, and if they get across the
South Australian border, I understand you still have the
capacity to pursue them into South Australia and arrest them,
if it is a hot pursuit situation.
Inspector Gaunt: No. I have served at Eucla, so I can explain this
one to you. We were sworn in as special constables of South
Australia. You could follow them over the border, but
jurisdiction finished at the border as WA police. Unless they
committed an offence whilst in South Australia, such as
continuing to commit that driving offence, you could arrest
them, but you then had to drive them to Penong or Ceduna to
have them extradited. You could not drive them back across
the border, because they were in another area of legislation,
albeit, that that area is not part of this process.
The CHAIRMAN: So would that situation, an offender fleeing
across the border from Eucla, for example, be addressed by
this legislation?
Inspector Gaunt: No. This is Indigenous-focused on the central
lands area.
Ms Thomas: Can I just add a comment there?
The CHAIRMAN: Yes.
Ms Thomas: The bill has actually been drafted so that we can have
multiple cross-border regions. It has been drafted with the
initial central Australia region in mind, but we have put in
provisions so that we can declare other cross-border regions,
and we were very much thinking in terms of the Eucla area or

23

Inspector Darryl Gaunt, Project Manager, Remote Service Delivery Project, Western Australia Police,
and Ms Helen Thomas, Acting Manager, Strategic Business Development, Court and Tribunal Services
Division, Department of the Attorney General, Transcript of Evidence, Wednesday 5 December 2007, p5.

8
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the Kimberley border area as to other potential cross-border
regions.
The CHAIRMAN: Did you have a question on that?
Hon DONNA FARAGHER: Yes. Can I just ask a question with
respect to that? Why was it decided, then, only to focus on
the central area, rather than actually just saying the borders
as such, like up in the Kimberley to the Northern Territory? I
would have thought that perhaps that might have been easier,
because you are not limited by a particular area. You have
the capacity there. Why have you not chosen to actually
extend it across the entire border?
Ms Thomas: We were responding to the particular concerns which
were brought to government by the experiences of the NPY
Women’s Council and the experiences of police actually
increasing their presence in that particular region; so we
were responding to that particular problem area. At this
stage we have provided, through regulation, that we can
actually proclaim the other areas as cross-border areas, but
we wanted to focus on the area where we thought there was
the most critical issue, and, I suppose, really to see that it
actually worked in that area before we actually extended it
further along the border.
6.10

The full transcript of hearing is reproduced at Appendix 6 below.

6.11

Importantly, the Bill provides the definition of “cross-border regions” at clause 19:
Cross-border regions to be prescribed
A cross-border region is a region that -

6.12

(a)

straddles the border between the State and one or both of the
other participating jurisdictions; and

(b)

is prescribed by the regulations to be a cross-border region.

The Committee is of the view that such potentially radical changes to matters such as
the legal status of the State border are not appropriate matters for regulations. Matters
affecting the sovereignty of the State and the integrity of State borders are clearly
matters warranting the due process of full Parliamentary scrutiny. In addition, while
the establishment of a given “cross-border region” is a policy matter, the particular

G:\DATA\US\Usrp\us.cbj.080215.rpf.024.xx.a.doc

9

Uniform Legislation and Statutes Review Committee

method of defining individual “cross-border regions” is a technical matter and does
not appear to the Committee to come within the policy of the Bill.
6.13

The Committee therefore recommends as follows:

Recommendation 1: The Committee recommends that clause 19 of the Cross-border
Justice Bill 2007 be amended to include the description of all proposed individual
cross-border regions either within the clause or by reference to a Schedule to the Bill.
6.14

The Committee is also unable to definitively form a view as to whether the policy of
the Bill is to limit its application exclusively to “indigenous people in remote
communities”, or have more general application to anyone “in the cross-border
region”. The various Part 2 Division 2 requirements in the Bill for offending
behaviour to have a “connection with a cross-border region”24 do not assist in
determining this question.

6.15

The Committee makes the following recommendation:

Recommendation 2: The Committee recommends that during debate on the Crossborder Justice Bill 2007, the responsible Minister do advise the Legislative Council
about the extent to which it is intended to apply exclusively to indigenous people in
remote communities.

7

FUNDAMENTAL LEGISLATIVE PRINCIPLES

Onus of Proof
7.1

24

10

The Committee draws the attention of the Legislative Council to cll 27 and 28 of the
Bill which are reproduced as follows:
27.

Onus of proving person’s whereabouts at time of arrest

(1)

If whether a person was in a cross-border region at the time
of the person’s arrest is in issue in a proceeding, the person
has the onus of proving on the balance of probabilities that
the person was not in the region at that time.

(2)

If whether a person ordinarily resided in a cross-border
region at the time of the person’s arrest is in issue in a
proceeding, the person has the onus of proving on the

At clauses 20(2) and (3); 21(3), (4) and (5); 22(2); 23(2); 24(2) of the Bill.
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balance of probabilities that the person did not ordinarily
reside in the region at that time.25
28.

Onus of proving person’s residency during cross-border
proceeding

(1)

Subsection (2) applies if either of the following are in issue in
a proceeding —

(2)

7.2

(a)

if it is a cross-border proceeding — whether the
person who is the subject of the proceeding
ordinarily resides or resided in a cross-border region
at a particular time during the proceeding;

(b)

if it is another proceeding — whether the person who
is the subject of the proceeding ordinarily resides or
resided in a cross-border region at a particular time
during a cross-border proceeding.

The person has the onus of proving on the balance of
probabilities that the person does not or did not ordinarily
reside in the region at that time.26

At common law it is generally the prosecution that bears the onus, or burden, of proof.
The Committee notes in particular the following relevant comments in the High Court
of Australia joint judgement27 in May v O'Sullivan:28
Unless there is some special statutory provision on the subject, a
ruling that there is a ‘case to answer’ has no effect whatever on the
onus of proof, which rests on the prosecution from beginning to end.

7.3

The Committee observes that, by requiring accused persons to negative an assertion
made by the prosecuting authorities, clauses 27 and 28 of the Bill constitute a
significant reversal of the common law onus or burden of proof to the detriment of
those accused persons.

25

Emphasis added.

26

Emphasis added.

27

Dixon CJ, Webb, Fullagar, Kitto and Taylor JJ.

28

(1955) 92 CLR 654 at 658.
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7.4

The Committee makes the following recommendation:

Recommendation 3: The Committee recommends that, during debate on Part 2,
Division 3 of the Cross-border Justice Bill 2007, the responsible Minister do advise the
Legislative Council why it is necessary to reverse the onus of proof in the manner
envisaged by clauses 27 and 28 of the Bill.
Human Rights
7.5

Article 5 of the International Convention on the Elimination of all Forms of Racial
Discrimination reads in part as follows:
In compliance with the fundamental obligations laid down in article 2
of this Convention, States Parties undertake to prohibit and to
eliminate racial discrimination in all its forms and to guarantee the
right of everyone, without distinction as to race, colour, or national
or ethnic origin, to equality before the law, notably in the enjoyment
of the following rights:
(a)

The right to equal treatment before the tribunals and all other
organs administering justice;

…
(d)

Other civil rights, in particular:
(i)

7.6

The right to freedom of movement and residence
within the border of the State;

The Committee notes the comments of the Minister in the Second Reading speech on
the Bill as follows:
Essentially, this bill seeks to break down the barriers that the borders
create in the administration of justice in the cross-border region. The
roundtable in Alice Springs was told that “borders are seen as
whitefella constructs and it is often difficult for governments to
understand this reality”; the reality being that the communities,
which have for centuries lived in this region, and well before these
artificial borders were created, live in and move about the region
according to their own long-standing traditions and customs.
However, government services have until now been framed around
the borders, rather than the needs of the communities they are
intended to serve. The borders also serve to protect wrongdoers, who

12
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are able to use them to evade police and the justice system. This
further undermines the safety of communities in the region.29
7.7

The Committee notes also the evidence provided in its hearing on the Bill that:
Offenders would cross borders fully knowing that the processes and
bureaucracy of pursuing them for relatively minor matters involved
extradition, which we were unable to take because of the level of
those offences.30

7.8

The Committee was not provided with any indication of the sorts of offences that
would be classed in such circumstances as “minor matters” not warranting extradition.

7.9

The free exercise of liberty of movement across state borders in such circumstances is
not unlawful per se. In addition, as previously noted, the Second Reading speech to
the Bill is unclear about the extent to which the Bill is intended to apply exclusively to
“indigenous people in remote communities”.

Property Rights
7.10

The Committee notes the comments of the Minister in the Second Reading speech to
the Bill as follows:
The one area in which there is a change to the substantive law is that
of fines enforcement. This bill will allow a fine imposed under the law
of one jurisdiction to be enforced against property located in any one
of the other participating jurisdictions. This is because once a fine is
transferred from one jurisdiction’s fines enforcement agency to that of
another, the receiving agency can enforce the fine as if it were a fine
of that jurisdiction. If the offender’s property is located in one of the
other participating jurisdictions, this can be accessed for the purpose
of enforcing the fine.31

7.11

The relevant clauses of the Bill32 can be found in Part 12 “Enforcement of fines”.

29

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7480.
Committee’s emphasis added.

30

Inspector Darryl Gaunt, Project Manager - Remote Service Delivery Project, Western Australian Police
Service, Transcript of Evidence, 5 December 2007, p2.

31

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7482.

32

Clauses 120 to 130 of the Bill.
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7.12

The Committee notes that, with respect to fines having a connection with a crossborder region, cl 120 of the Bill defines “fines” as follows:
includes a pecuniary penalty, pecuniary forfeiture, pecuniary
compensation and fees, charges and costs payable under a conviction
or order (a)

of a prescribed court of a participating jurisdiction; or

(b)

in an appeal from such a proceeding;

7.13

The Committee notes that it is unclear what effect the proposed fines enforcement
innovations may have on the settled property law of Western Australia or the other
“participating jurisdictions” based on the available information.

7.14

The Committee therefore recommends as follows:

Recommendation 4: The Committee recommends that during the Committee stage of
the Cross-border Justice Bill 2007, the Minister do advise the Legislative Council in
detail how proposed Part 12 will impact upon the settled property law of Western
Australia.

7.15

The Committee notes that such changes to the established law of the State of Western
Australia will necessarily impact upon existing common law rights and entitlements
attaching to real and personal property where that property has “a connection with a
cross-border region”.33

7.16

The Committee draws the attention of the Legislative Council to the fact that proposed
cl 121 of the Bill will create new fines-enforcement powers that will only apply to
fines having “a connection with a cross-border region”.

Accountability to Parliament
7.17

During the Minister’s Second Reading speech, the following example was provided
indicating the flexibility of the proposed cross-border justice scheme:
… a person alleged to have committed an offence in Western
Australia is arrested in South Australia by police officers of that state
exercising Western Australian powers of arrest; the person is brought
before the most convenient court, which happens to be in Alice
Springs, where a Northern Territory magistrate sitting as a crossborder magistrate of Western Australia is able to deal with the

33

14

Sub-clause 121(1) of the Bill.
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matter; the magistrate tries the case applying the criminal law, laws
of evidence, court procedure and sentencing regimes of Western
Australia; and if the person is found guilty, he or she could be given a
community-based sentence under Western Australian law, which
could be supervised by a community corrections officer of any one of
the three participating jurisdictions, or receive a custodial sentence,
which could be served in a prison of any one of the three participating
jurisdictions, whichever proves to be the most expedient.34
7.18

The Committee notes that during any of the stages alluded to in the hypothetical
sequence of events related above by the Minister it is possible that some harm might
befall an accused person while in custody.

7.19

The Committee is unable to definitively advise the Legislative Council which Minister
would be accountable to which Parliament in such an eventuality. The Committee
remains concerned that the effect of such uncertainty might be to diminish Ministerial
accountability to Parliament.35

8

SIGNIFICANCE OF TRADITIONAL OR CUSTOMARY LAW

8.1

At present it appears that, due to the remoteness of the central Australia region at the
conjunction of the borders of Western Australia, South Australia and the Northern
Territory, law enforcement is not always available. The Committee accepts however,
that there may be a traditional or customary legal framework of relevance to at least
some of the offending behaviour that has necessitated a cross-border justice solution.

8.2

One of the issues which has not been addressed in any of the materials provided to the
Committee in the course of its inquiry, is the extent to which enhanced police presence
in the cross-border region might impact, overlay, displace or complicate the existing
traditional or customary legal framework of the region. Given the unique
circumstances of the region in question, the Committee would have expected some
form of assessment of this potential outcome of the cross-border justice scheme.

9

JURISDICTION OF THE CORRUPTION AND CRIME COMMISSION

9.1

The Committee notes that Part 4 of the Bill “Police officers of another participating
jurisdiction exercising powers in State” provides for those officers to carry out their
functions under the law of their home jurisdiction in cross-border justice matters. The

34

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7481.

35

Ms Helen Thomas, Acting Manager, Strategic Business Development, Court and Tribunal Services
Division, Department of the Attorney General, Transcript of Evidence, Wednesday 5 December 2007, p9.
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law of the State of Western Australia is specifically stated not to apply to those
officers while they are so engaged while in Western Australia.36
9.2

The Committee notes that one of the implications of this proposal appears to the
Committee to be to create a sub-category of policing within Western Australia which
is outside the jurisdiction of the Corruption and Crime Commission of Western
Australia.37

9.3

The Committee also notes that the jurisdiction of the Corruption and Crime
Commission appears to be further complicated in situations where a sworn Western
Australian police officer acts in a cross-border matter in their capacity as a “secondary
office holder”38 in the police force of a “participating jurisdiction”.

9.4

The Committee draws the attention of the House to cl 143 of the Bill which reads:
143.

Protection of office holders of another participating
jurisdiction taking action in State
An office holder of another participating jurisdiction has the
same protections and immunities, and is subject to the same
liabilities, under the law of the State in respect of any action
the office holder takes under that other jurisdiction’s crossborder laws in the State as the office holder would have, and
be subject to, under the law of that other jurisdiction if the
office holder were to take the action in that other jurisdiction.

9.5

Clause 143 of the Bill appears to provide officers of the Western Australia Police with
an entitlement to significant immunities from inquiry and review within Western
Australia where their activities relate to a “secondary office” they might hold in the
police force of a “participating jurisdictions”. This could conceivably have
implications not only for investigations by the Corruption and Crime Commission, but
even future Royal Commissions and parliamentary inquiries.

9.6

The Committee draws the attention of the Legislative Council to these potential
anomalies within the Bill.

36

Clauses 52(2), 53(3), 54(3), 55(5), 62, 65(2), and 66(3) of the Bill.

37

Corruption and Crime Commission Act 2003 s 21A.

38

Sub-clause 131(1) of the Bill reads: “A secondary office holder is an office holder of a participating
jurisdiction who holds office (whether under an appointment or otherwise) because the office holder is an
office holder of one of the other participating jurisdictions.”
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10

SERVICE AND EXECUTION OF PROCESS ACT 1992 (COMMONWEALTH)

10.1

During the Minister’s Second Reading speech, the significance of the Service and
Execution of Process Act 1992 (Cth) which deals with interstate apprehensions and
extraditions was highlighted in the following terms:
To date, the only law that has dealt with the apprehension of alleged
offenders and brought them before a court has been the
commonwealth Service and Execution of Process Act 1992. Under
that act, if a police officer has arrested a person in connection with
an offence alleged to have occurred in another state or territory, the
police officer must bring the person before a magistrate in the state or
territory where the arrest occurred. The magistrate, however, has
hitherto had the option to remand the person to come before a court
only in the jurisdiction of the alleged offence. The person would then
be admitted to bail or taken into custody to appear in that
jurisdiction. The magistrate has had no power to deal with the matter
to finality.
For the Cross-border Justice Bill of this state and those of the
Northern Territory and South Australia to take effect, it will be
necessary for the Service and Execution of Process Act to be
amended. The commonwealth has also embraced the concept of
cross-border justice and has announced its intention to make the
necessary amendments.39

10.2

During the hearing on the Bill, the following relevant exchange took place concerning
this issue:
The CHAIRMAN: … Turning to the matter contained in the
questions on notice that you provided answers to, I do note
that the commonwealth has been cooperative in any
facilitation necessary for these cross-border arrangements,
and the answer to question 1.7 states in part that:
... the Commonwealth has agreed to make the
necessary amendments to the Service and Execution
of Process Act which will enable the State/Territory
legislation to operate. …
With that in mind, when will those changes likely occur to the
commonwealth legislation?
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Ms Thomas: Okay. We have had a number of discussions with the
commonwealth on this matter, and they have actually been
instructing their drafters prior to the federal election. They
had hoped for the amendments to actually go before the
federal Parliament prior to the election but, unfortunately,
there was not time for that. I have spoken to my colleagues in
the commonwealth Attorney-General’s department whether
they envisaged any different attitude from the incoming
government - this was prior to the election I spoke to them
about it - and they said that their belief was that if there had
been a change of government at the federal level, then a new
government would still honour the commitment to make the
amendments to SEPA and that those officers were continuing
to work on the amendments in anticipation of that. Given that
the commonwealth has been so supportive of the agreement, I
would like to think - but it is speculation on my part - that it
would still be legislated in time to enable the state and
territory legislation to come into effect as we planned, which
would be around the middle of next year.
The CHAIRMAN: Around the middle of 2008?
Ms Thomas: Yes.
The CHAIRMAN: Okay; because, of course, the state and territory
legislation cannot have effect, can it, until the - not at all?
Ms Thomas: No, it cannot.
The CHAIRMAN: Thanks for that. With that in mind, do you know
why the commonwealth was not a party to the
intergovernmental agreement?
Ms Thomas: It was mainly because the intergovernmental agreement
was part of a hierarchy where we were having the Crossborder Justice Bill, and it was really an agreement between
the three jurisdictions to enact, essentially, mirror legislation,
and that is being supported by service-level agreements at the
operational level, at agency level, to deal with, you know, the
operational aspects of making sure that the legislation can
work in practice. So, I think it was because we sort of saw it
39

18

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7482.
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really as the three participating jurisdictions coming together
- the other levels of agreements, you know, they discuss issues
such as sharing resources and what have you. So, I suppose
really it was just that we saw it as an initial agreement
between the three jurisdictions, but the three jurisdictions
essentially went to the commonwealth in unison. It was put
as an agenda item at the Standing Committee of Attorneys
General, initially by Northern Territory, and has been
discussed there. The aspects of the agreement about
committing to introduce legislation based on the model bill of course, the commonwealth would not be introducing a bill
such as ours; it just has to make a few amendments to its own
legislation.40
10.3

The Committee notes that the comments of both the Minister41 and those of the
Instructing Officer42 are at odds with those of the Explanatory Memorandum to the
Bill. The Minister and the Instructing Officer appear to be of the view that there can
be no cross-border justice scheme at all without the requisite amendments to the
Service and Execution of Process Act 1992 (Cth). In the words of the Explanatory
Memorandum however, there is room for the Bill to operate as an “alternative” to the
Commonwealth procedure:
To date, in a situation where a police officer has arrested a person in
connection with an offence alleged to have occurred in another
State/Territory, the Commonwealth Service and Execution of Process
Act 1992 (SEPA) has determined how the person is dealt with. The
police officer has been able to bring the person before a magistrate in
the State/Territory where the arrest occurred. The magistrate,
however, has only had the option to remand the person to be brought
before a court in the jurisdiction of the alleged offence, and the
person would then go or be taken in custody to that jurisdiction. The
magistrate has had no power to deal with the matter to finalisation.
This Bill will not replace this process, but rather, will provide an

40

Ms Helen Thomas, Acting Manager, Strategic Business Development, Court and Tribunal Services
Division, Department of the Attorney General, Transcript of Evidence, Wednesday 5 December 2007, p8.
Emphasis added.

41

“For the Cross-border Justice Bill of this state and those of the Northern Territory and South Australia to
take effect, it will be necessary for the Service and Execution of Process Act to be amended.”

42

Inspector Darryl Gaunt, Project Manager, Remote Service Delivery Project, Western Australia Police,
and Ms Helen Thomas, Acting Manager, Strategic Business Development, Court and Tribunal Services
Division, Department of the Attorney General, Transcript of Evidence, Wednesday 5 December 2007, p8:
“The CHAIRMAN: Okay; because, of course, the state and territory legislation cannot have
effect, can it, until the - not at all?
Ms Thomas: No, it cannot.”
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alternative. However, if, as is anticipated, the Commonwealth were to
amend SEPA so that it would provide that it does not apply to a
matter covered by WA cross-border laws, an office holder or
prescribed court of the State would have to proceed under the crossborder laws and not SEPA. That is, the office holder would have no
alternative but to apply cross-border laws. This, however, is
dependent upon SEPA being amended in this fashion. If SEPA is not
amended to give primacy to cross-border laws, but allows both
systems to co-exist, then the office holder or court would have a
choice as to which path to follow.43
10.4

The Committee is uncertain how the Bill could in any sense be seen to operate as an
alternative to the procedures enshrined in the Service and Execution of Process Act
1992 (Cth). Such a possibility appears to be precluded by s109 of the Commonwealth
Constitution which states that:
When a law of a State is inconsistent with a law of the
Commonwealth, the latter shall prevail, and the former shall, to the
extent of the inconsistency, be invalid.

10.5

The Committee’s concerns on this matter were, in fact, echoed by the Instructing
Officer to the Bill who answered a question on notice from the Committee in the
following terms:
The scheme could not operate without an amendment to the Service
and Execution of Process Act 1992 (Cth), because of the operation of
section 109 of the Commonwealth Constitution.44

10.6

The Committee is also uncertain about the potential impact on proposed amendments
to the Service and Execution of Process Act 1992 (Cth) of s117 of the Commonwealth
Constitution which states that:
A subject of the Queen, resident in any State, shall not be subject in
any other State to any disability or discrimination which would not be
equally applicable to him if he were a subject of the Queen resident in
such other State.

10.7

The Committee is unable to determine if a differential scheme of interstate
apprehensions and extraditions can be legislated by the Commonwealth parliament
without offending s117 of the Commonwealth Constitution.

43

<http://www.parliament.wa.gov.au/web/newwebparl.nsf/iframewebpages/Bills+-+Current>
border Justice Bill 2007: Explanatory Memorandum” p5.

44

See Appendix 3 at paragraph 1.6.
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10.8

45

The High Court has twice considered s 117 of the Commonwealth Constitution in
the context of Australian citizens in the past 20 years. The outcome of those judicial
inquiries was summarised as follows in a 1999 Federal Law Review article in the
following terms:
Seven separate judgments were delivered in Street. Mason CJ and
Dawson J relied on the supposedly "federal" purpose of s 117 as a
means for confining its scope. Gaudron J, instead, placed emphasis
on the text of the guarantee, asserting that the prohibition on
"discrimination" reached only unjustified differentiation. Deane and
Toohey JJ believed that relatively broad inferences limiting the
operation of s 117 could be drawn from a "constitutional context"
establishing a federal system of government. Finally, Brennan and
McHugh JJ held that exceptions could be made only if derived by
"necessary implication" from the Constitution. This diversity of
opinion remained unresolved in Goryl.46

10.9

The Committee notes that the presently constituted High Court of Australia contains
none of the Justices who presided over the above cases. The Committee further notes
that it is unclear how the presently constituted High Court of Australia might construe
s117 of the Commonwealth Constitution in the event that either an enacted Crossborder Justice Bill, or a differential amendment to the Service and Execution of
Process Act 1992 (Cth), be challenged in that forum.

10.10

The Committee advises the Legislative Council that it raised constitutional concerns
relating to the Bill generally in a question on notice to the Instructing Officer. The
question and the full response obtained were as follows:
1.7

Has the Department obtained any legal opinion(s) relating to
the susceptibility of the proposed “cross-border justice
scheme” to a constitutional or extra-jurisdictional legal
challenge? Can you advise the Committee which Court or
Tribunal will have the jurisdiction to determine any such
legal challenge?
No formal legal opinion has been obtained. However, the
team which developed the legislative framework included the
Solicitors General of Western Australia, South Australia and
the Northern Territory who have expertise and extensive
experience in constitutional law and they have been careful to

45

Street v Queensland Bar Association (1989) 168 CLR 461; and, Goryl v Greyhound Australia Pty Ltd
(1994) 179 CLR 463.

46

Mathieson, M, ‘Section 117 of the Constitution: the Unfinished Rehabilitation’, Federal Law Review, Vol
27(3), 1999, p393 at 395.
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ensure that all relevant constitutional issues have been
addressed in the Bill. The framework of the legislation has
also been discussed at meetings of the Solicitors General of
all Australian jurisdictions, including the Commonwealth.
No constitutional issues have been identified that could lead
to a challenge. As already indicated, the Commonwealth has
agreed to make the necessary amendments to the Service and
Execution of Process Act which will enable the
State/Territory legislation to operate.47
11

EXTENT OF THE PROBLEM TO BE REMEDIED BY THE BILL

11.1

The Committee was not provided with any statistical data indicating the extent of the
problem which the Bill is proposed to address. Nor were any of the witnesses before
the Committee able to provide such data.

12

IS THE BILL CONSISTENT WITH THE CROSS-BORDER JUSTICE
INTERGOVERNMENTAL MEMORANDUM OF AGREEMENT?

12.1

Item 4.1 of Part 4 of the Cross-Border Justice Intergovernmental Memorandum of
Agreement states that:
4.1

12.2

Each Party will use its best endeavours to introduce to its
Parliament as soon as practicable, a Bill, that contains:
(a)

provisions in substantially the same terms as the
model bill; and

(b)

such additional provisions as are necessary or
convenient to give effect to the cross border justice
scheme, including provisions to amend or repeal
other legislation.

The Committee notes that the Minister’s Second Reading speech on the Bill stated
that:
… the Cross-border Justice Bill will also serve as a model to be
followed by the governments of South Australia and the Northern
Territory in enacting their own cross-border legislation.48

47

See Appendix 2.

48

Hon Adele Farina MLC, Parliamentary Secretary representing the Minister for Planning and
Infrastructure on behalf of the Minister for Child Protection representing the Attorney General, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 21 November 2007, p7481.
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12.3

As noted at paragraph 2.7 above, the Bill does not appear to comply with the stated
requirements of SO 230A. The Committee has nevertheless, for the benefit of the
Legislative Council, proceeded to scrutinise the Bill along the same lines as a SO
230A inquiry given that it may be argued to comply with the spirit and intent of that
Standing Order.

12.4

In light of the foregoing, the Committee makes the following finding:

Finding
The Committee finds that the Cross-border Justice Bill 2007 is consistent with
the terms of the Cross-Border Justice Intergovernmental Memorandum of
Agreement.

__________________________
Hon Simon O’Brien MLC
Chairman
19 February 2007
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CROSS-BORDER JUSTICE INTERGOVERNMENTAL
AGREEMENT

APPENDIX 1
CROSS-BORDER JUSTICE INTERGOVERNMENTAL AGREEMENT
MEMORANDUM OF AGREEMENT

Dated this

day

Of~<""...../~ 2007

BETWEEN:
THE STATE OF SOUTH AUSTRALIA
AND
TH E STATE OF WESTERN AUSTRALIA
AND
THE NORTHERN TERRITORY OF AUSTRALIA

RECITALS

WHEREAS

A

B

The PartIes to this Agreement recognise that there are constraints to the
delivery of justice services in the cross border region caused by State borders
and exacerbated by the remoteness of the region.

The Parties have agreed to establish a cross border justice scheme for CO~
operative justice services to facilitate improvements to the delivery of justice
services in the cross border region.

C

The Parties have agreed that the cross border justice scheme may best be
implemented by the enactment of legislation by the States in, or substantially
In, the terms of the model Bill.

o

In implementing thp. cross border justice scheme the Parties acknowledge that
the scheme should:

o

provide an efficient and effective system for delivering justice serviCes in
the cross border region, regardless of the State and Territory borders;

o

assist in addressing community safety issues by ensuring a more
responsive justice system operates in the region;

o

take fnto account the difficult position of victims of crimes in the region;

o

provide for (he shared use of facilities in the delivery of justice services
In the three jurisdictions; and

o

facilitate the expeditious resolution of criminal prosecutions related to
the region.

INTER·GOVERNMENT AGREEMENT
CROSS aORDE."- JUSTICE SCIIr:;ME
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o
o

F

3

The objectives of this agreement are to:
provide for matters in connection with the administration and
implementation of the cross border legislation; and

1.2

"SeNice level agreement" means an agreement negotiated and executed in
accordance with Part 6.
In this Agreement, State includes the Northem Territory of Australia.

1.3

Unless a contrary intention appears:

promote the co·operative nature of the cross border justice scheme
between the participating jurisdictions.

The Parties now make this Agreement to provide for the administration of the
cross border justice scheme.

(a)

a reference to a Part is a reference to a Part of this Agreement;

(b)

a reference to a clause, sub-clause or paragraph is a reference to a
clause sub-clause or paragraph of this Agreement;

(c)

words importing the singular shall include the plural and vice versa.

IT IS AGREED:
pART 2: COMMENCEMENT AND OPERATION OF AGREEMENT
PART 1: DEFINITIONS AND INTERPRETATION
1.1

2.1.1

This Agreement commences when It has been executed by two or more of the
Parties, but does not create any obligations with respect to a Party until the
Party executes the Agreement.

2.2

This Agreement operates until it is terminated in accordance with Part 7_

The following words and expressions have the following meanings unless the
context otherwise requires.
"Agreement" means this Agreement including the Schedules and any
Annexures.
"Contact officer" means the person or persons so described in Schedule 1 of
the Agreement as amended from time to time.

PART 3; AGREEMENT

G:\DATA\US\Usrp\us.cbj.080215.rpf.024.xx.a.doc

"Court" means the Court of Summary Jurisdiction and Youth Justice Court of
the Northem Territory, the Magistrates Court and Children's Court of Western
Australia and the Magistrates Court and Youth Court of South Australia
exercising their summary criminal jurisdiction.

3.

"Cross border justice scheme" is the scheme for cooperative delivery of justice
seNices for the cross border region.

PART 4: AGREEMENT TO GIVE EFFECT TO THE MODEL BILL AND THE MODEL
REGULATIONS

"Cross border legislation" means the Acts and Regulations enacted and made
in accordance with Part 4.

4.1

The Parties agree that they will co-operate in a spirit of goodwill to facilitate the
implementation and administration of the cross border justice scheme.

Each Party will use Its best endeavours to introduce to its Parliament as soon
as practicable, a Bill, that contains:

"Cross border magistrate" means a mag istrate appointed as a cross border
magistrate under the cross border legislation.

(a)

provisions in substantially the same terms as the model bill; and

"Cross border registrar" means a person appointed as a registrar or a deputy
registrar of a Court to implement the cross border justice scheme.

(b)

such additional provisions as are necessary or convenient to give effect
to Ihe cross border justice scheme, including provisions to amend or
repeal other legislation.

"Cross border region" means the region of central Australia as defined in
regulations to the model Bill.

4.2

"Family violence, and domestic violence orders" means orders made under the
Domestic Violence Act (NT), Restraining Orders Act 1997 (WA) and the
Domestic Violence Act 1994 (SA) or any legislation that repeals and replaces
these Acts.

Each Party will use its best endeavours to secure the passing of its Bill by Its
Parliament and to bring its Act into operation as soon as is practicable.

4.3

"Justice SeNices" means all aspects of the justice process including but not
limited to police investigation, court proceedings and final disposition, including
the role of correctional seNices and juvenile justice officers, diversionary
processes, fine enforcement, and the making of family violence or domestic
violence orders.

Each Party will make Regulations in the same terms as the model Regulations.
A Party may include in its Regulations additional provisions, provided they do
not conflict with or undermine the model Regulations or any of the prOVisions of
the model Regulations .

4.4

Each Party will bring its Regulallons into effect on the same day as its Act or as
soon as possible thereafter.

4.5

Each Party will notify each other Party of the date on which Its Bill is introduced
into its Parliament. of the date on which it is passed and of the date on which
its Act comes into operation, and of the date on which its Regulations take
effect.

"Model Bill and model regUlations" means the model legislative provisions
agreed to by the Parties to facilitate the cross border justice scheme.
"Participating Party" means any Party which has secured the passage or the
making of the legislation provided for in Part 5 and caused that legislation to
come Into faroe, and in relation to which Party such legislation remains in force.

INTER-GOVERNMENT AGREEMENT
CROSS BORDER JUSTICE SCHEME

INTER·GOVERNMENT AGREEMENT
CROSS BORDER JUSTICE SCHEME
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PART 5: MAINTAINING UNIFORMITY OF THE CORE PROVISIONS OF THE MODEL
BILL AND THE MODEL REGULATIONS
5.1

The Parties agree to maintain uniformity in respect of the cross border
legislation.

5.2

Except as provided in this Agreement, the Parties will not submit to their
respective Parliaments any legislation which will, upon coming into force,
repeal or amend the cross border legislation except with the unanimous
consent of the Participating Parties.

5.3

5.4

A Party will use its best endeavours to prevent the passing of any Private
Member's Bill that would repeal, amend, be inconsistent with or undermine the
provisions required by the Model Legislation and this Agreement.
Except as provided in this Agreement, a Party will not revoke or vary any
regUlation required by the Model Regulations except with the unanimous
con's ent of the Participating Parties and will not make any new regulation that Is
inconsistent with or would undermine the Model Provisions.

5
PART 8: CHANGE AND TERMINATION OF THIS AGREEMENT

8.1

This Agreement may be changed with the written consent of all Parties.

8.2

Any changes made to this Agreement will be recorded in a document signed by
all Parties that includes an agreed date or dates for commencement of the
changes.

8 .3

This Agreement may be terminated at any time with the written agreement of
all Parties.

8.4

If this Agreement is terminated the Parties will take all steps necessary to
repeal the cross border legislation and revoke all appointments made to
implement the cross border justice scheme.

PART 9: WITHDRAWAL FROM THIS AGREEMENT
9.1

A Party may withdraw from this Agreement by giving no t less than 6 months
notice in writing to each of the other Parties.

9.2

If a Party withdraws from this Agreement, this Agreement will remain in force
between the remaining Parties.

9.3

The Party that withdraws from this Agreement will take all action within its
power necessary to effect that withdrawal, including the repeal and amendment
of the cross border legislation, the revocation of statutory instruments or
appointments made to implement the cross border justice scheme.

PART 6: APPOINTMENTS

6.1

The Parties agree that a nomination for a person to be appointed as a cross
border magistrate will not be made unless :
(a)

the person to be appointed as a cross border magistrate consents to the
appointment;

(b)

the Chief Magistrate of the jurisdiction In which the person is a magistrate
consents to the appointment; and

(c)

the Attomey General of the jurisdiction in which the person is a magistrate
consents to the appointment.

PART 10: REVIEW OF CROSS BORDER JUSTICE SCHEME

6.2

The parties agree that a nomination for a person to be appointed as a cross
border registrar will not be made unless the relevant authority consents to
appointment. In the Northern Territory and Western Australia the relevant
authority is the Principal Registrar of the Court, in South Australia the relevant
authority is the State Courts Administrator.

10.1

The Participating Parties will review lhe operation of the cross border justice
scheme no later than 3 years after the commencement of the first Act enacted
in accordance with Part 4 by one of the Parties.

10.2

In add ition the Parties may at any time review the operation of this Agreement.

PART 11: RESOLUTION OF DISPUTES

7.2

The Parties agree to continue to act co-operatively and in good faith to
implement the cross border Justice scheme, and endorse the use of service
agreements between agencies with respect to co-operative court services,
police services, and corrective services for residents of the cross border region .

11 .1

Disputes arising under this Agreement will be referred to the contact officers of
the States involved in the dispute for resolution.

11.2

The contact officers shall attempt in good faith to resolve any dispute arising
under this Agreement within 30 business days.

11 .3

In the event that the contact officers cannot resolve the dispute, the dispute
shall be referred to the Solicitors General of the States involved in the dispute
for resolution.

11.4

In the event that the Solicitors General cannot resolve the dispute within 30
business days, the d ispute shall be referred to the Attorneys-General of the
States involved In the dispute for resolution.

11 .5

The Parties acknowledge that failure to resolve a dispute arising under this
Agreement will jeopardise the continued existence of the cross border justice

The service agreemenls may include but need not be limited to:
(a)

the appointment, remuneration and management of justice officers;

(b)

cost sharing arrangements for the delivery of the services; and

(c)

any other matter considered necessary to further the objectives of the
cross border justice scheme and this Agreement.
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PART 7: SERVICE AGREEMENTS

7.1

SCHEDULE 1
Contact officers

The contact officer for any issue arising out of the administration or application of the
Agreement or the corresponding laws is:

PART 12: CONTACT OFFICERS AND CORRESPONDENCE
12.1

The contact officers for the Parties for the purpose of this Agreement are set
out in Schedule 1.

12.2

All correspondence between the Parties Is to be delivered as set out in
Schedule 1.

ForWA

Director
Policy Directorate
Department of the Attorney-General

IN WITNESS THEREOF this Agreement has been signed for and on behalf of the
Parties as at the date and year written above.

For SA

Executive Director
Policy, Planning & Legislation Division
Attomey-General's Department

SIGNED by the Honourable Michael Atkinson )
Attorney-General of the State of
South Australia
in the presence of :

For the NT

Chief Executive Officer
Department of Justice

l~~~7~
_?~ -----..C--? ..~
--
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SIGNED by the Honourable Jim McGinty
Attomey-General of the State of
Western Australia
in the presence of :

~

\

~~M/~
/" -<-y

~e---._

Correspondence
All notices and other documents sent under this Agreement may be sent:
ToWA

GPO Box F317
PERTH
WESTERN AUSTRALIA 6841
Per Hand:
Level 16, 141 St Georges Terrace
PERTH WA 6000

To SA

GPO Box 464
ADELAIDE
SOUTH AUSTRALIA 5001
Per Hand:
Level 10, 45 Pirie Street
ADELAIDE SA 5000

To NT

GPO Box 1722
DARWIN
NORTHERN TERRITORY 0801
Per Hand :
Old Admiralty Towers
68 The Esplanade
DARWIN CITY NT 0800

/"
SIGNED by the Honourable Syd Stirling
Attorney-Genera l of the Northern
Territory
in the presence of :

e(:)
\ -il': , \!

\ ,}J.A",)\}:"~'
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6
scheme and acknowledge that they will co-operate and act in good faith to
bring about a satisfactory resolution of any such dispute.

APPENDIX 2
QUESTIONS ON NOTICE

APPENDIX 2
QUESTIONS ON NOTICE

CROSS-BORDER JUSTICE BILL 2007
COMMITTEE HEARING 5 DECEMBER 2007
MR ROBERT MEADOWS QC (INSTRUCTING OFFICER)
& HELEN THOMAS (INSTRUCTING OFFICER)

1

QUESTIONS ON NOTICE

1.1

Are there any proposals to introduce amendments to this Bill?

No
1.2

Is there anything else you would like to see included in the Bill at this time?

No
1.3

The late signing of the intergovernmental agreement relating to this Bill is of concern
to the Committee. What challenges (if any) did this present to the development of
drafting instructions and/or the task of drafting the Bill?

There were no challenges for Western Australia as a result of the late signing of the
intergovernmental agreement. Western Australia took on the responsibility of drafting the
model legislation to be adopted across the participating jurisdictions. This meant that
Western Australia was more advanced than the other two jurisdictions and was in a position
to proceed in anticipation of the intergovernmental agreement. The drafting instructions were
prepared by Western Australia and endorsed by the Solicitors General of South Australia and
the Northern Territory.
1.4

Has the short time-line in the development of the Bill presented any particular
challenges for PCO? If so, please comment.

No. As stated in response to the previous question, Western Australia took on responsibility
for drafting the model legislation. Cabinet approved the drafting of the Bill in January 2006,
and drafting commenced shortly thereafter.
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1.5

What reciprocal legislation in South Australia or the Northern Territory has been
enacted or is currently proposed in order to give full effect to the proposed “crossborder justice scheme”? If there is currently no such legislation, when is it anticipated
that the proposed scheme will be operational?

The Northern Territory has commenced drafting a bill based on the Western Australian Bill
and it is anticipated that the Northern Territory Bill will be introduced into the Territory’s
parliament around March 2008. A cabinet submission seeking approval to draft has been
prepared in South Australia and is currently with the Attorney General of that State.
1.6

What constitutional and extra-jurisdictional challenges are raised by the proposed
“cross-border justice scheme”? In particular, how (if at all) are these challenges
exacerbated by the constitutional arrangements between the Northern Territory and
the Commonwealth? How does the Bill and or other measures attenuate any such
challenges?

The scheme could not operate without an amendment to the Service and Execution of Process
Act 1992 (Cth), because of the operation of section 109 of the Commonwealth Constitution.
However, the Commonwealth supports the legislation and has agreed to make the necessary
amendments to the Service and Execution of Process Act to enable the scheme to operate. The
legislative power of the States and the Northern Territory to enact their legislation so that it
may have extra-territorial effect in the other participating jurisdictions flows from the grant of
plenary legislative power to make laws for the “peace, order and good government”: (s.2(1),
Constitution Act 1889 (WA); s.5, Constitution Act 1934 (SA) and s.6 Northern Territory (SelfGovernment) Act 1978 (Cth)), provided there is some nexus with the State or Territory
concerned (Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1, Mobil Oil
Australia Pty Ltd v Victoria (2002) 211 CLR 1 and APLA Ltd v Legal Services Commissioner
(NSW) (2005) 224 CLR 460. Any doubts that might have previously existed in that regard
were removed by s.2 of the Australia Act 1986 (Cth), which specifically provides that State
laws may have extra-territorial operation. As can be seen from clause 20 of the Bill, great
care has been taken to limit the operation of the legislation to persons having a relevant
connection with the cross-border region and a participating jurisdiction. Great care has also
been taken to ensure that police, magistrates, fines enforcement agencies, community
corrections officers and other relevant officers of the State and each of the corresponding
officers of the other participating jurisdictions are authorised by the Bill to act under the
legislation. These measures should ensure there is no constitutional challenge to the
legislation.
1.7

34

Has the Department obtained any legal opinion(s) relating to the susceptibility of the
proposed “cross-border justice scheme” to a constitutional or extra-jurisdictional legal
challenge? Can you advise the Committee which Court or Tribunal will have the
jurisdiction to determine any such legal challenge?
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No formal legal opinion has been obtained. However, the team which developed the
legislative framework included the Solicitors General of Western Australia, South Australia
and the Northern Territory who have expertise and extensive experience in constitutional law
and they have been careful to ensure that all relevant constitutional issues have been
addressed in the Bill. The framework of the legislation has also been discussed at meetings of
the Solicitors General of all Australian jurisdictions, including the Commonwealth. No
constitutional issues have been identified that could lead to a challenge. As already indicated,
the Commonwealth has agreed to make the necessary amendments to the Service and
Execution of Process Act which will enable the State/Territory legislation to operate.
1.8

The “opt-out” mechanism for the proposed “cross-border justice scheme” is not
entirely clear to the Committee. Beyond an indirect resort to cl 141 of the Bill, how is
it expected that a withdrawal from the intergovernmental agreement pursuant to Part 9
of the Recitals item 9.1 will be given legislative effect? Consideration in your
response of a situation where cross-border justice proceedings are commenced during
the 6 month notice period, but remain on foot at the expiration of that period would be
appreciated.

A withdrawal from the agreement does not affect the operation of the legislation. If the reason
for the withdrawal was that the Government no longer wished the legislation to apply, it
would need to legislate to amend and repeal the legislation. If the legislation were repealed
and matters were on foot, it is expected that appropriate transitional arrangements would be
included to enable such matters to be concluded.
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APPENDIX 3
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION
The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to the
issue of uniformity in legislation which were endorsed by the 1996 Position Paper entitled Scrutiny
of National Schemes of Legislation. A brief description of each is provided below.
Structure 1:
Complementary Commonwealth-State or Co-operative Legislation.
The
Commonwealth passes legislation, and each State or Territory passes legislation which interlocks
with it and which is restricted in its operation to matters not falling within the Commonwealth’s
constitutional powers.
Structure 2:
Complementary or Mirror Legislation. For matters which involve dual,
overlapping, or uncertain division of constitutional powers, essentially identical legislation is
passed in each jurisdiction.
Structure 3:
Template, Co-operative, Applied or Adopted Complementary Legislation. Here a
jurisdiction enacts the main piece of legislation, with the other jurisdictions passing Acts which do
not replicate, but merely adopt that Act and subsequent amendments as their own.
Structure 4:
Referral of Power. The Commonwealth enacts national legislation following a
referral of relevant State power to it under section 51 (xxxvii) of the Australian Constitution.
Structure 5:
Alternative Consistent Legislation. Host legislation in one jurisdiction is utilised
by other jurisdictions which pass legislation stating that certain matters will be lawful in their own
jurisdictions if they would be lawful in the host jurisdiction. The non-host jurisdictions cleanse
their own statute books of provisions inconsistent with the pertinent host legislation.
Structure 6:
Mutual Recognition. Recognises the rules and regulations of other jurisdictions.
Mutual recognition of regulations enables goods or services to be traded across jurisdictions. For
example, if goods or services to be traded comply with the legislation in their jurisdiction of origin
they need not comply with inconsistent requirements otherwise operable in a second jurisdiction,
into which they are imported or sold.
Structure 7:
of uniformity.

Unilateralism. Each jurisdiction goes its own way. In effect, this is the antithesis

Structure 8:
Non-Binding National Standards Model. Each jurisdiction passes its own
legislation but a national authority is appointed to make decisions under that legislation. Such
decisions are, however, variable by the respective State or Territory Ministers.
Structure 9:
Adoptive Recognition. A jurisdiction may choose to recognise the decision
making process of another jurisdiction as meeting the requirements of its own legislation
regardless of whether this recognition is mutual.
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APPENDIX 4
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of individuals?
1.

Are rights, freedoms or obligations, dependent on administrative power only if sufficiently
defined and subject to appropriate review?

2.

Is the Bill consistent with principles of natural justice?

3.

Does the Bill allow the delegation of administrative power only in appropriate cases and to
appropriate persons? Sections 44(8)(c) and (d) of the Interpretation Act 1984. The matters to be
dealt with by regulation should not contain matters that should be in the Act not subsidiary
legislation.

4.

Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?

5.

Does the Bill confer power to enter premises, and search for or seize documents or other
property, only with a warrant issued by a judge or other judicial officer?

6.

Does the Bill provide appropriate protection against self-incrimination?

7.

Does the Bill adversely affect rights and liberties, or impose obligations, retrospectively?

8.

Does the Bill confer immunity from proceeding or prosecution without adequate
justification?

9.

Does the Bill provide for the compulsory acquisition of property only with fair compensation?

10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?
11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12. Does the Bill allow the delegation of legislative power only in appropriate cases and to
appropriate persons?
13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative power
(instrument) to the scrutiny of the Legislative Council?
14. Does the Bill allow or authorise the amendment of an Act only by another Act?
15. Does the Bill affect parliamentary privilege in any manner?
16. In relation to uniform legislation where the interaction between state and federal powers is
concerned: Does the scheme provide for the conduct of Commonwealth and State reviews
and, if so, are they tabled in State Parliament?
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APPENDIX 5
DRAFT ORIGINAL CROSS-BORDER REGION
1

GEOGRAPHIC BOUNDARIES

1.1

The map following was tabled at the hearing held on 5 December 2007.
Appendix 6 at p3.
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APPENDIX 6
TRANSCRIPT OF HEARING 05/12/07

STANDING COMMITTEE ON
UNIFORM LEGISLATION AND STATUTES REVIEW

CROSS-BORDER JUSTICE BILL 2007

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
WEDNESDAY, 5 DECEMBER 2007

SESSION ONE

Members
Hon Simon O’Brien (Chairman)
Hon Matthew Benson-Lidholm
Hon Donna Faragher
Hon Sheila Mills
__________
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Hearing commenced at 9.36 am
THOMAS, MS HELEN
Acting Manager, Strategic Business Development, Court and Tribunal Services Division,
Department of the Attorney General,
International House,
26 St Georges Terrace,
Perth 6000, sworn and examined:
JAMIESON, MRS GALE
Assistant Parliamentary Counsel,
Level 11, 141 St Georges Terrace,
Perth 6000, sworn and examined:
SKESTERlS, MR ROBERT
Executive Manager, Indigenous Community Diversity and Corporate Research, WA Police,
W A Police Academy,
27 Lakeside Drive,
Joondalup 6027, sworn and examined:
GAUNT, INSPECTOR DARRYL
Project Manager, Remote Service Delivery Project, W A Police,
2 Adelaide Terrace,
East Perth 6004, sworn and examined:

The CHAIRMAN: On behalf of the committee, I would like to welcome you to our hearing. To
begin with, I would ask you to state your full name, your contact address and the capacity in which
you appear before the committee.
Ms Thomas: Helen Thomas, Court and Tribunal Services Division of the Department of the
Attorney General, Level 15, International House, 26 St Georges Terrace, Perth. I am an instructing
officer on the Cross-border Justice Bill.
The CHAIRMAN : Thanks very much, Ms Thomas.
Mrs Jamieson : Gale Louise Jamieso n. I am from the Parliamentary Counsel's Office, Level II,
141 St Georges Terrace. I am Assistant Parliamentary Counsel with the Parliamentary Counsel's
Office, and I drafted the Cross-border Justice Bill.
The CHAIRMAN: Thank you.
Mr Skesteris: Robert Skesteris, Executive Manager of the WA Police Indigenous Community
Diversity and Corporate Research Unit. The address is 27 Lakeside Drive, Joondalup, at the WA
Police Academy, and the phone number is 9301 9675.
Inspector Gaunt: Inspector Darryl Gaunt, Police Headquarters, 2 Adelaide Terrace, East Perth. I
am the Project Manager of the Remote Service Delivery Project, which deals with the establishment
of the multifunctional police facilities in remote indigenous communities in Western Australia and
the Northern Territory.
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The CHAIRMAN: Witnesses, you will have signed a document entitled "Information for
Witnesses". Have you all read and understood that docwnent?
The Witnesses: Yes.
The CHAIRMAN: All witnesses have indicated in the affirmative.
I will introduce my colleagues here at the hearing this morning: on my left, Hon Matt BensonLidholm, MLC; our committee advisory officer, Dr Colin Huntly; on my right, Hon Donna
Faragher; and our committee clerk is Ms Jan Paniperis, with whom you have had dealings.
These proceedings are being recorded by Hansard, and a transcript of your evidence will be
provided to you. To assist the committee and Hansard, could you please quote the full title of any
document you refer to during the course of this hearing, for the record. Please be aware of the
microphones and talk into them. They are pretty good directional microphones, but if you are
handling papers, you might be careful not to obscure them. I remind you that your transcript will
become a matter for the public record. If for some reason you wish to make a confidential
statement during today's proceedings, you should request that the evidence be taken in closed
session. If the committee grants your request, any public and media in attendance will be excluded
from the hearing. Please note that until such time as the transcript of your public evidence is
finalised, it should not be made public. I advise you that premature publication or disclosure of
public evidence may constitute a contempt of Parliament and may mean that the material published
or disclosed is not subject to parliamentary privilege.
In accordance with our new procedure, I will now ask our committee clerk to have all witnesses
swear an oath or take an affirmation.
[Witnesses took the oath or affirmation.]
[9.40 am]
The CHAIRMAN: Thank you. I thought I might address a couple of questions initially to our
representatives from the police, because they may wish then to go about other business, whereas
other witnesses have to be with us for some other matters. 1fT do that, firstly, could either Robert or
Inspector Gaunt explain to the committee the sort of practical problems that have given rise to the
need for this bi II?
Inspector Gaunt: I will give that, if you like, sir. The practical issues have come about
predominantly because of our presence in the region now. We now have police at Kintore in both
W A and the Northern Territory servicing both Western Australian and Northern Territory
communities. We have the two multifunctional sites at Warakurna and Warburton, and we are
establishing a third at Blackstone in that tri-state area . Much of these issues have come about from
a renewed law and order presence in that area. In the past, it was a drive-in, drive-out type
arrangement. Offenders would cross borders fully knowing that the processes and bureaucracy of
pursuing them for relatively minor matters involved extradition, which we were unable to take
because of the level of those offences. There have been numerous occurrences with offenders,
particularly in areas of family vio lence. The NPY Women ' s Council in the Northern Territory,
based out of Alice Springs, which crosses and deals with that tri-state area had great deals of
anecdotal evidence of offenders crossing borders until police had moved away from the area and
then travelled back again. Police were generally only in those areas for a matter of hours before
they moved on to the next community. Our presence there now has exacerbated the position by
offenders moving across borders. These offenders recognise the borders but do not identifY with
them because of the traditional homeland arrangement where they move through that area without
identifYing the border that they are crossing into another jurisdiction. The policing implications are,
obviously, an officer, for example, from Kintore - the WA officer - travelling to Kiwirrkurra cannot
take an offender back across the border to process him at his home stat ion. These are the type of
practical implications and impediments that we are fmding; that we need to treat this area

G:\DATA\US\Usrp\us.cbj.080215.rpf.024.xx.a.doc

53

Uniform Legislation and Statutes Review Committee
Uniform Legislation and Statutes Review

Wednesday, 05 December 2007 - Session One

Page 3

differently to other areas because it is different The people identify with that region, as opposed to
states or territories, and that is a practical implication. Kiwirrkurra and Kintore are one family
group, yet they are located in different jurisdictions, state and territories. So they are the practical
implications we have of people moving across borders - most of the time not to be evasive, but
simply because that is their normal movement, whether they have committed an offence or not But
the ability to deal with them in a practical manner is not there, unless we follow an extradition
process, which is highly unlikely to be undertaken because of the cost.

The CHAIRMAN: So in future this proposed legislation would make it easier for police from
those several jurisdictions by being able to have the offender dealt with in the other jurisdiction. Is
that the gist of it?
Inspector Gaunt: That is exactly, sir. We have WA and Northern Territory police based at
Kintore in the territory. We have WA and Northern Territory police based at Warakurna in WA.
They service communities on either side of the border, and we have a reciprocal arrangement where
each are special constables for the other's area, but it sti ll only enables them to carry out those
functions within that area. So, for instance, the WA officer could arrest someone and process them
entirely in Kintore for a Northern Territory offence, but cannot do the same with the offenders from
Kiwirrkurra in W A, and vice versa with Docker River in the territory and Warakurna. This will
now enable them to cross that border and process them and deal with them, as the community
actually already expect us to do and are asking us to do, but, obviously, there are legal impediments
to doing that

Mr Skesteris: Can I also add to that?
The CHAIRMAN: Yes.

Mr Skesteris: These regions are extremely remote and probably some of the most remote parts of
the state. Basic infrastructure, like the road from Kintore to Kiwirrkurra, runs east-west, and there
have been some very practical examples. When police have had to actually apprehend someone
from Kiwirrkurra, the only way to get them to the nearest court or police facility in Western
Australia is actually to drive back across the border and then back into Western Australia, because
the road just does not exist and you cannot do it In very early stages, there were examples where
having to actually detain somebody and actually getting them before the court was probably a
harsher outcome than the penalty or the offence that has been committed. So, in order to be able to
deal with them at Kintore where you have got the same group - the Pintubi people, which are the
ones who live at both groups - to deal with them in the Northern Territory, it is basically dealing
with them at home and enabling sort of the just ice to be seen to be done but also being very fair,
simply because of the remoteness and the distances to be travelled. The border then just creates a
whole lot of occupational health and safety issues and further complicates matters, and just makes
the work of the people and the actual outcomes far more out of proportion to the issues that are
being dealt with. When you look at Western Australia and the communities that are on the border
from north to south, I actually have a draft map of the cross-border boundaries, which was
developed in consultation with the three police jurisdictions, and it is also based on what is
considered as the cross-border region by the NPY women's group, so I will table that for people to
look at
The CHAIRMAN: Thank you for that. Yes, that is tabled, and a very useful document.

Mr Skesteris: It will give you a very sort of practical understanding of the border between
Northern Territory, WA and South Australia, and Northern Territory and South Australia, because
there are communities in Northern Territory and South Australia which are on either side.
On a whole range of issues, I think in 2005 we had a workshop between the three policing
jurisd ictions that was held in Warburton and we considered a number of scenarios in terms of the
range of policing tasks that would be improved by the Cross-border Justice Bill. It was quite
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en lightening, because after the workshop was held, there was an incident that occurred on the
Northern Territory. There was a road accident where the vehicle did not stop and then ended up in
South Australia. Then you had the issue of the incident occurring in the Northern Territory, and
then the evidence and all the associated investigation having to be conducted in South Australia,
and that actually created a bit of a dilemma - it would have previously, but once the issues in tenns
of working in the cross-border region had been considered, it actually enab led the understanding
that if the bill was in place, this would become a far more seam less exercise and it would result in a
faster investigation and an outcome to the incident.
The CHAIRMAN: Can you give us a feel for how many offences would be pursued under this
legislation? How big is the problem?
Inspector Gaunt: I cannot provide those statistics off the top of my head. I can tell you that, just
as with the WA Police presence in these areas, we are actually finding that we are detecting
offences and they have been reported as a result of us being there, more so than not being
investigated in the past. So, much of it was not reported to police, and much of it is identified by
police in those areas. So, if we use Docker River for an examp le, WA police had very little
dealings with Docker River, even as special constables prior to this; but now that they are working
in concert with the Northern Territory police, they are coming acro ss these issues regularly because
they have actually estab lished a presence in those areas. There are flow-on effects for both
Warakurna and those nearby communities and Docker River, because these people move between
those communities. So the offences are very difficult to quantifY, because people are still
developing a trust with the police out there, particularly in the areas of child abuse and family
violence, to actually highlight those issues and, as you have seen from the issues in the Kimberley,
those issues have only arisen after we have been there for a few years and develop that trust, and
now it has exploded. Now, those issues existed before, but it was difficult to quantifY it. This is a
very similar situation; it is difficult to quantifY what the problem is until we are actually in there
more regularly. But we certainly know that population drift and movement is occurring on a daily
basis between those areas of both good and not-so-good people; for good intent and no intent. I
cannot give you those statistics offthe top of my head though.
[9.50 am]
The CHAIRMAN: It seems to be an ongoing problem for all three police jurisdictions.
Inspector Gaunt: Absolutely.
The CHAIRMAN: I guess the difference that this legislation would make, from the point of view
of the Western Australia Police, for example, is that if we have an offence committed on the
Western Australian side of the border in Kintore, and the offenders turn up in the Northern Territory
at the Kintore community, they can now be dealt with, for the offence in Western Australia, in the
Northern Territory. Is that correct?
Inspector Gaunt: That is correct.
The CHAIRMAN: In practical tenns, who would actually do the charging of those offenders and
prosecuting of those offenders in the Northern Territory?
Inspector Gaunt: The reality is that any of us could; any of those jurisdictions could do that; but
they would do it in re lation to the jurisdiction where the offence occurred. So the Northern
Territory police could carry that out in Kintore, but they would have to do it by our rules - by the
way we do it, using our systems - and vice versa in all those other jurisdictions. Obviously, we will
all provide support, and where we can, we would still prefer the home jurisdiction to do that, simply
because they have a better knowledge of it. But, certainly, the visiting Alice Springs magistrate, for
example, can hear that charge and can sentence that person, and then the benefit to us, particularly
in that example, is - the custodial impacts ofthat are that person could then, if they got a custodia l
sentence, serve that sentence in Alice Springs, which is closer. It is more expedient to move them
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there, and they are actually closer to their own people when they are released, so they do not have a
situation of having to find their way back from Kalgoorlie, so me thousand kilometres away; they
can find their way back from Alice Springs. But their own homeland peoples are in that area, so
they get that support from their family who can visit them. So there are flow-on effects, other than
just the policing implications.
The CHAIRMAN: Whereas at the moment what we would have to do would be to extradite the
alleged offender from the Kintore community on the Northern Territory side, and transport them all
the way back.
Inspector Gaunt: Yes. If they were in Kintore, we would have to extradite them into Western
Australia, and probably fly them to Perth or Kalgoorlie .
The CHAIRMAN: I also understand, and perhaps you could confirm with me, that the provisions
in this bill are not to be confused with existing arrangements for hot pursuit - provisions that already
exist. Can you comment on that? I am referring to the sort ofthing where police might be chasing
an offender along the highway past Euc la, and if they get across the South Australian border, I
understand you still have the capacity to pursue them into South Australia and arrest them, if it is a
hot pursuit situation.
Inspector Gaunt: No. I have served at Eucla, so I can explain this one to you. We were sworn in
as spec ial constables of South Australia. You could follow them over the border, but jurisdiction
finished at the border as WA police. Unless they committed an offence whilst in South Australia,
such as continuing to commit that driving offence, yo u could arrest them, but you then had to drive
them to Penong or Ceduna to have them extradited. You could not drive them back across the
border, because they were in another area of legislation, albeit, that that area is not part of this
process.
The CHAIRMAN: So would that situation, an offender fleeing across the border from Eucla, for
example, be addressed by this legislation?
Inspector Gaunt: No. This is Indigenous-focused on the central lands area.
Ms Thomas: Can I just add a comment there?
The CHAIRMAN: Yes.
Ms Thomas: The bill has actually been drafted so that we can have multiple cross-border regions.
It has been drafted with the initial central Australia region in mind, but we have put in provisions so
that we can declare other cross-border regions, and we were very much thinking in terms of the
Euc la area or the Kimberley border area as to other potential cross-border regions.
The CHAIRMAN: Did you have a question on that?
Hon DONNA FARAGHER: Yes. Can I just ask a question with respect to that? Why was it
decided, then, only to focus on the central area, rather than actually just saying the borders as such,
like up in the Kimberley to the Northern Territory? I would have thought that perhaps that might
have been easier, because you are not limited by a particular area. You have the capacity there.
Why have you not chosen to actually extend it across the entire border?
Ms Thomas: We were responding to the particular concerns which were brought to government by
the experiences of the NPY Women' s Council and the experiences of police actually increasing
their presence in that particular region; so we were responding to that particular problem area. At
this stage we have provided, through regulation, that we can actually proclaim the other areas as
cross-border areas, but we wanted to focus on the area where we thought there was the most critical
issue, and, I suppose, really to see that it actually worked in that area before we actually extended it
further a long the border.
Hon DONNA FARAGHER:
border, but anyway -
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M r Sk<-"teris: Can I ju,t add to il At th.. la>! proj<"C1 m.anag .. m .. nT group m e,",ing in Alice Springs
- Ilhink il was OIl 16 Aug'''1 Ihis y ..ar - in I..rms of the cros.-border draft boundarie •. th.. South
Aumalian and Northern T..rritory polic .. agreed Ihal we should modify Ihe map to include the enTir..
border . I think Ih .. m.'p i"elf is ba, .. d on Ihe praclicalili... of where polic .. could acmally police al
the time, becau ... onc .. you acmally go furth.... ea". ba,ically it i, desert. <Uld it is lUllikdy lhat Ih..
police would ever be call .. d th.... e But il basically covers. I think from an operali01tal and a ,-ery
practical poinT of vi ..w. wh .. re police would. you know. carry out their duties in thaI regi011; '0 th..
boundaries ar .. thaI - ju>! for th.. purpo.e o f Ihe r..gulation, 10 give SOlne definilion
H OIl 001\1\"'\ FARAGHER Picking up on whal Impector GalUlt said in lerm, of th .. increaS<"<i
work being url<knak.. n up in th .. Kimberley ar.. a at Ihe m01nent - and the Kimberl .. y ar..a i, nol
acmally includ.. d wilhin Ihis sec ti011 her .. - I suppose you hav.. gOI a grea ler police pr .....nc .. and
there i, a 101 of focu, up in the Kimberley ar .. a al Ih.. mom..nt. and yel. e,-en Ihough there i, a
capacity at .ome point in time to " "pand iI, it is not in Ih .. re at Ihe momenT . I suppo.e that is wh...-..
my intere" li e,
InspeClor Ga unt: I suppose th.. differ.. nc .. Iher.. - ju>! a, an obs....valion mor.. lhan an}1hing d ... is thaI th..,e connnunili ... acotally .."i51 acros, that border ar.. a. wh...... a' in those other locali01lS
!>"opl.. ar.. commuting becau,e of a highway Ihat .."i,,,. as oppo.ed 10 the c=tral desert area, which
is their tradiliOltal homelands where Ih ..y migrale tbrough.
Th e C H.-U&' IAl" · To In'peclor Gaunt and Mr Ske,,"'-; • . did you hav .. any olher observalions you
wanted 10 off.... to Ih .. connnitt..., al thi, poinT?
InspeClor Ga unt: The only olher Ihing I will add i. lhal the main strength fr01n a policing presenc ..
inlhese ar .. a, is W.." ..rn Au,tralia and the North.... n TerritOI')' - th.. South AU5lralian police do nol
ha,-e a particularly "rong pr ... ence in this area - and probably jU51 10 affirm with the committee Ihat
il i. not our intent 10 lake up Ihe work o f olher juri,diction• . This i, for the benefit o f each ag..ncy
becau ... of cross-border. Thi, legislalion would in fact . if an offenc .. occurrw in South Au,tralia.
e'tabl .. u, 10 go O\-er th...... , appr..h .. nd the person. bring Ih .. m bad: to \VA and proce.. them. II is
not our int .. nTlO cover th.. ir area for them and pick up any s hortfall. in that area. So I ju" want 10
mak.. that clear Ihat w .. do nol .eek that a, our purpose \Ve would support South Au,tralia polic ..
and th.. territory in th.. ir rol ... in lbose areas. bul not to tak.. over their rol ... a, such That is
probably th.. 011ly oth.... thing I ha,-e 10 add.
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natural r..gion in th .. ar .. a, i, that it offe ... a range ofben .. fit, lik .. <"C01101nies ofscale. For """",pi...
if we hav .. one polic .. offic .... at Kintor... in eff<"Ct. il enable, u, to hav.. four police office ... wh.."
th.. y ar .. ....,.n in th .. C01l1 .."t of the legi,lation. '0. in facl. it is a sharing of the r.. sourc ... and it is
allowing a far gr..at...- ,eaml... s applicati011 of policing and jll5tic.. i5sue, I think that ,-ery much.
from a pragntatic poinT of ,~ew . addr .. , ,,"s a lot of
and mak... the whol .. application o f Ih..
,ervices far mor.. <"Conomically \~abl .. and better for ..v .. ryone concerned. \Vben that flow, on from
policing to corr<"Cli,-e sen;c ... , 10 prison" 10 jU\-enile ju"ice. it actually. I think. makes con,iderabl..
,en... for the juri,dicti01lS to cooperal ... I think that is very much ,u,derlined in n<"Ce"ity because of
th.. remoten.... : that we take a differ.. nt \~ew of how the .e,,~ce s are provi d ed. So I think if it does
becom .. an aCI. it will have ben .. fi" for .. verybody essentially
[10.00 am]

i,,,,...

Th e C HAI&'I.-L"i A W .."ern Aumalian police officer ba,ed in Kintore. for ..""mpl... in th..
North.... n T.....,-itory. would they pr.. sent in the ,uuform of a Northern Terrilory offic...-?
Ins peClor Ga unt : No. we w .. ar our home ,uufonu.
Th e C HAI:&' I.-L"i: Right. Doe, Ihat ev.... cau,e any C011fu,i011?
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Inspector Gaunt: No, it has not. We thought it would - probably the difference being is that the
Western Australian officers are wearing blue; the Northern Territory wear the khaki, We used to
wear the khaki - back then it probably would have. Now the Kiwirrkurra community clearly
identifies with the WA officer as their officer, even though every time he attends there, he does it
with a Northern Territory officer, but they also identity him as their WA officer when they go to
Kintore. But they all have an awareness that those officers have powers in each other's jurisdiction
as another officer. So they recognise them as being a second policeman, but they do draw that line
in the sand, knowing which jurisdiction they are from, and that is building at Docker River as well.
Hon MATT BENSON-LIDHOLM: Are Aboriginal police liaison officers part ofthe process as
well?

Inspector Gaunt: The WA Police have actually moved away from the Hon MATT BENSON-LIDHOLM: That is right.

Inspector Gaunt: - police liaiso n officer role . We are converting most ofthem to swo rn officers.
So we do have Aboriginal or Indigenous officers in these remote areas, but no, they are not although the Northern Territory does have Aboriginal community officers, including one at Kintore,
who also happens to be their senior lawman, which is convenient for us. The South Austra lian
police st ill have that process as well, and largely police that area with those people, but we do not.
Hon MATT BENSON-LIDHOLM: Okay.

The CHAIRMAN: Thanks. Gentlemen, if you wish to excuse yourself for other duties, we have
structured it that way, so you may wish to depart. Obviously, you are welcome to stay for the rest
of the hearing as well, but thank you very much for your contribution.
Inspector Gaunt: You are welcome.
The CHAIRMAN: Now, I turn to Ms Thomas and Mrs Jamieson. Thanks for being patient.
Thank you also for providing, Ms Thomas, responses to some questions - which we gave notice of of which there are eight in a document headed "Cross-border Just ice Bill 2007: Committee Hearing
5 December 2007: Mr Robert Meadows QC (Instructing Officer) & Helen Thomas" . It begins -

1.

QUESTIONS ON NOTICE

In order for us to receive that information, would you like to just formally table that document?
Ms Thomas: Yes.
The CHAIRMAN: So that document is tabled, and the committee notes the information contained
therein, for which we thank you. Perhaps, Ms Thomas, while we are with you, would you like to
make a brief statement on the bill while you are here, by way of commencement?
Ms Thomas: The intent of the bill?
The CHAIRMAN: If you did have a brief statement about the bill.
Ms Thomas: Yes. As I mentioned earlier, the bill is very much a government respo nse to an issue
that has come out of the community and from the experience of the police operating in that
particular area. The NPY Women's Council, back in 2003, raised this as an issue at a meeting in
Alice Springs, which was attended by senior judicial officers, police, and government officials
working in the justice area, from all three jurisdictions. Thi s bill has taken some time in preparing
because of the complicated nature of it. Obviously, we have had to get the cooperation of all the
justice agencies from the three participating jurisdictions to work together, and it has been very
collaborative in that approach. All three jurisd ictions contributed to the deve lopment of the drafting
instructions and to the intergovernmental agreement.
We have also had to get the cooperation of the commonwealth to make very necessary amendments
to the Service and Execution of Process Act, and we are very pleased to be able to say that, from the
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outset, the commonwealth has been very much on side with this process, and the Standing
Committee of Attorneys General has also endorsed this approach. We are aware that all of the other
jurisdictions in Australia - New South Wales, Victoria, Queensland - that have cross-border areas
are looking very clo se ly at this bill, because they can see that it can serve as a model to solve
similar problems in their cross-border regions as well. As a piece of legislation, we believe that as
well as making it a lot easier for the police, it will also make it easier, for example, for the courts to
operate in those regions. There are many scenarios that we can see this as being of benefit. One
other scenario, just to inform you, is that, for example, if a WA magistrate from Kalgoorlie is on
circuit so mewhere such as in Warburton, and if a person is brought before the court on a WA
offence, it is a purely WA matter; but if it is known that the person has outstanding warrants for
matters from the Northern Territory or South Australia that fit the criteria for being dealt with as a
cross-border matter, the WA magistrate can actually deal with all of those matters. They would just
swap hats from being a WA magistrate to being a Northern Territory magistrate to being a South
Australian magistrate. In effect, that can also be of benefit to a person in having a number of
matters all dealt with and cleared up at anyone time. So we believe that it will actually make the
administration of justice in the area a much less difficult problem than it currently has been.
The CHAIRMAN: Thank you for that. Turning to the matter contained in the question s on notice
that you provided answers to, I do note that the commonwealth has been cooperative in any
facilitation necessary for these cross-border arrangements, and the answer to question 1.7 states in
part that -

the Commonwealth has agreed to make the necessary amendments to the Service and
Execution of Process Act which will enable the State/Territory legislation to operate.
With that in mind, when will those changes likely occur to the commonwealth legislation?
Ms Thomas: Okay. We have had a number of discussions with the commonwealth on this matter,
and they have actually been instructing their drafters prior to the federal election. They had hoped
for the amendments to actually go before the federal Parliament prior to the election but,
unfortunately, there was not time for that. I have spoken to my colleagues in the commonwealth
Attorney-General's department whether they envisaged any different attitude from the incoming
government - this was prior to the election I spoke to them about it - and they said that their belief
was that if there had been a change of government at the federal level, then a new government
would st ill honour the commitment to make the amendments to SEPA and that those officers were
continuing to work on the amendments in anticipation of that. Given that the commonwealth has
been so supportive of the agreement, I would like to think - but it is specu lation on my part - that it
would still be legi slated in time to enable the state and territory legislation to come into effect as we
planned, which would be around the middle of next year.
The CHAIRMAN: Around the middle of2008?
Ms Thomas: Yes.
The CHAIRMAN: Okay; because, of course, the state and territory legislation cannot have effect,
can it, until the - not at all?
Ms Thomas: No, it cannot.
The CHAIRMAN: Thanks for that. With that in mind, do you know why the commonwealth was
not a party to the intergovernmental agreement?
Ms Thomas: It was mainly because the intergovernmental agreement was part of a hierarchy
where we were having the Cross-border Justice Bill, and it was really an agreement between the
three jurisd ictions to enact, essentially, mirror legislation, and that is being supported by servicelevel agreements at the operational leve l, at agency level, to deal with, you know, the operational
aspects of making sure that the legislation can work in practice. So, I think it was because we sort
of saw it really as the three participating jurisdictions coming together - the other levels of
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agreements, you know, they discuss issues such as sharing resources and what have you, So, I
suppose really it was just that we saw it as an initial agreement between the three jurisdictions, but
the three jurisdictions essentially went to the commonwealth in unison. It was put as an agenda
item at the Standing Committee of Attorneys General, initially by Northern Territory, and has been
discussed there . The aspects of the agreement about committing to introduce legislation based on
the model bill - of course, the commonwealth would not be introducing a bill such as ours; it just
has to make a few amendments to its own legislation.
[10.10 am]
The CHAIRMAN: In effect, it is not an active party.
Ms Thomas: No, it would not be an active party, but, nevertheless, a very essential partner and, as
I say, they have been very cooperative.
The CHAIRMAN: That is a useful discussion of that point. Thank you.
Hon DONNA FARAGHER: Could I just ask one question?
The CHAIRMAN : Yes; Hon Donna Faragher.
Hon DONNA FARAGHER: Just in terms of the authorised officers who will be able to access the
legislation, does that include justices of the peace as well, given that they give bail and warrants and
all those sorts of things? Would they be covered under this as well? I cannot find them. I see you
have Ms Thomas: No, we excluded justices of the peace Mrs Jamieson: 1fT mightMs Thomas: Yes.
Mrs Jamieson: If you look at the definition of "prescribed court" in the act, it is actually a court
constituted by a magistrate.
Hon DONNA FARAGHER: I was just trying to find it there; that is all. Thank you.
The CHAIRMAN: Some other questions have arisen - and, Mrs Jamieson, obviously, please feel
free to respond as well. My next question is: in the event that a suspect is injured in custody, which
police minister would carry the parliamentary accountability?
Mrs Jamieson: My understanding is that if the offender was a WA offender and was arrested for a
W A offence, he is in WA custody, although he may in fact physically be in another jurisdiction, and
so the W A minister would carry that responsibility.
The CHAIRMAN: If the WA offender was taken into custody in another jurisdiction by an officer
of that other jurisdiction and held in their custody in one of their institutions, would that still apply
if something were to happen to the prisoner?
Mrs Jamieson: It depends on what offence he was taken into custody on. If he was in another
jurisdiction and taken into custody for an offence against the law of that jurisdiction, he wou Id be
taken into custody by - for example, if he was in South Australia, he would need to be taken into
custody by a South Australian police officer, and therefore he is in South Australian custody. Ifhe
were taken into custody in South Australia for a W A offence, it would only be a WA police officer.
Now, in fact, that could be the same person, because one person could hold appointments as a
special constable in three different jurisdictions.
The CHAIRMAN: Okay; I think that clarifies that. What implications are there in tribal law
remedies being displaced by criminal law proceedings in these remote areas? How are these
provisions going to sit with those tribal laws Mrs Jamieson: I am not sure what the legal position in relation to the acceptance of customary law
is, but the law that will be applied will be the law of the jurisdiction of the offence. So, for
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example, if the person is being tried for a WA offence, then the WA criminal law and all of the WA
sentencing provisions will apply; similarly, if it is for a Northern Territory or a South Australian
offence, the law of the Northern Territory or South Australia will apply. So, for example, if - and
this is a hypothetical situation because I am not suffic iently familiar with the criminal law and
sentencing and the acceptance of customary law - but, for example, if one ofthe jurisdictions took
into account, for example, any customary law punishment that had been handed out to the offender
in setting the sentence, and that was actually part of the sentencing law of that jurisdiction, then,
obviously, that sentence would be affected, but only that sentence; not the sentences being imposed
for the offences in the other jurisdictions.

The CHAIRMAN: Okay. I appreciate this bill is not about traditional tribal law, and so we have a
limited capacity, obviously, to discuss it. However, having regard for the fact that there is an
impact of criminal law being applied where tribal law also sometimes exists, what sort of level of
community consultation took place in the development of the agreement and the legislation?
Ms Thomas: As I said before, the initial consultation happened with the NPY Women's Council in
Alice Springs. Since then, we have briefed the Aboriginal Legal Service, and the Aboriginal Legal
Service was also represented on a Kalgoorlie reference group which was chaired by the Kalgoorlie
magistrates and had representation from police, prisons, community corrections, as well as the
Aboriginal Legal Service and Legal Aid, and they provided input. There was also a state steering
committee, and the president of the Shire ofNgaanyatjarra was a member of that. We did not go
further into community consultation, mainly because this bill is not about creating new law; it is
about allowing existing laws to be applied outside WA and to allow existing laws ofthe Northern
Territory and South Australia to be applied within W A. Having said that, we have recently met
with one of the managers from the NPY Women's Council who was visiting Perth - this was just a
few weeks ago - and we briefed her and updated her on the status of the bill. She was very pleased
and believed that it would be of great benefit to them and to the people in the community.
The CHAIRMAN: Thanks. We have gone a little over our allocated time, but are there any
closing remarks that you wanted to offer - Helen or Gale?
Ms Thomas: No; only to say that we believe that this is a bill which is so mething which can
provide a practical solution to some of the problems of offending behaviour which has a
dysfunctional effect on the communities who are in those areas.
Mrs Jamieson: I think, too, if[ might emphasise that we are not trying to set up a new body of law
that is to apply; it is simply allowing the geographical extension of existing law in each jurisdiction,
and the aim is not to provide some kind of Rolls Royce system of justice for this tri-jurisdiction
area, but simply to provide to that area a leve l of justice that the rest of the population of WA, the
Northern Territory and South Australia enjoy, so that they do not have a lower level of justice being
distributed in that area simply because of the remoteness.
The CHAIRMAN : Thank you for those closing remarks, and thank you also for your assistance
this morning and in providing the other material - the questions that were taken on notice. We have
run a bit over time, but I will draw our hearing to a close for now and bid you a very good morning.
The Witnesses: Thank you.
Hearing concluded at 10.19 am
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