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EXECUTIVE SUMMARY
1

On 18 January 2019 the City of Rockingham Bush Fire Control and Bush Fire Brigades
Amendment Local Law 2018 (Amendment Local Law) was published in the Government
Gazette.

2

The Amendment Local Law deleted a series of clauses from the Bush Fire Control and Bush
Fire Brigade Local Law 2001. Some of the deleted clauses were required by the enabling Act,
the Bush Fires Act 1954 (Act), to be included in the local law. These clauses related to the
establishment and maintenance of bush fire brigades, equipping the brigades and
appointment of relevant officers.

3

The Joint Standing Committee on Delegated Legislation is of the view that the Amendment
Local Law is inconsistent with sections 41(1) and 43 of the Act.

4

As a result of that inconsistency, the Amendment Local Law is not within power of the
enabling Act and as such offends the Committee’s Term of Reference 10.6(a).

Recommendation
The recommendation is listed as it appears in the text at the page number indicated:
RECOMMENDATION 1

Page 4

The City of Rockingham Bush Fire Control and Bush Fire Brigades Amendment Local Law 2018 be
disallowed.

Executive Summary

i

1

Reference and procedure

1.1

On 18 January 2019 the City of Rockingham Bush Fire Control and Bush Fire Brigades
Amendment Local Law 2018 (Amendment Local Law) was published in the Government
Gazette.

1.2

Upon gazettal, the Amendment Local Law stood referred to the Joint Standing Committee on
Delegated Legislation (Committee).

1.3

Once the Amendment Local Law was tabled in the Legislative Council, it became an
instrument that may be subject to disallowance.

2

Local laws relating to bush fire brigade matters

2.1

Under the Bush Fires Act 1954 (Act) a local government may establish and maintain one or
more bush fire brigades for the purpose of carrying out normal brigade activities.1

2.2

Where a local government elects to establish a bush fire brigade it must do so in accordance
with local laws it has made for that purpose:
Bush fire brigades
For the purpose of carrying out normal brigade activities a local government may,
in accordance with its local laws made for the purpose, establish and maintain one
or more bush fire brigades and may, in accordance with those local laws, equip
each bush fire brigade so established with appliances, equipment and apparatus. 2

2.3

The Act also provides for the appointment or election of brigade officers and the prescribing
of their duties through a local law:
Election and duties of officers of bush fire brigades
A local government which establishes a bush fire brigade shall by its local laws
provide for the appointment or election of a captain, a first lieutenant, a second
lieutenant, and such additional lieutenants as may be necessary as officers of the
bush fire brigade, and prescribe their respective duties. 3

2.4

Section 62(1) of the Act provides a general power to make local laws relating to bushfire
brigade matters:
Local government may make local laws
A local government may make local laws in accordance with subdivision 2 of
Division 2 of Part 3 of the Local Government Act 1995 for and in relation to (a)

the appointment, employment, payment, dismissal and duties of bush
fire control officers; and

(b)

the organisation, establishment, maintenance and equipment with
appliances and apparatus of bush fire brigades to be established and
maintained by the local government; and

1

Bush Fires Act 1954, section 41(1).

2

ibid.

3

ibid., section 43.

1

(c)

any other matters affecting the exercise of any powers or authorities
conferred and the performance of any duties imposed upon the local
government by this Act.4

3

Inconsistency with the Bush Fires Act 1954

3.1

The Committee is of the view that the Amendment Local Law is inconsistent with the Act.

3.2

The City of Rockingham (City) advised the Committee that the purpose of the Amendment
Local Law was to:
remove matters from the City of Rockingham Bush Fire Control and Bush Fire
Brigades Local Law 2001 that can be better dealt with by other means. 5

3.3

The Amendment Local Law deletes clauses from the Bush Fire Control and Bush Fire Brigade
Local Law 2001 (Principal Local Law) that are required by sections 41(1) and 43 of the Act and
provides for the appointment of brigade officers, officer duties and equipping of the brigade
as follows:


clauses 3.2(2)-(5) which prescribed that the local government must have regard to the
qualifications and experience required to fill each brigade officer position, the length of
appointment of officers and the procedure for appointing vacant positions



clauses 7.1-7.4 which prescribed the requirements for seeking funding for protective
clothing, equipment and appliances of the bush fire brigade.

3.4

The deletion of the required clauses makes the Amendment Local Law inconsistent with the
Act. Subsidiary legislation must not be inconsistent with the provisions of the written law
under which it is made.6

3.5

The Amendment Local Law also deletes the following clauses which are the subject matter of
section 62(1):


clauses 4.3–4.5, which prescribed the role and duties of the Chief Bush Fire Control
Officer



clauses 4.6-4.8, which prescribed the holding of an annual general meeting and the
nomination of one brigade member to be the brigade representative to the Bush Fire
Advisory Committee



clauses 4.10–4.12, which prescribed the nomination and election of Bush Fire Control
Officers.

3.6

In the Committee’s view the regulatory scheme created by the Act contemplates that where
a local government decides to regulate areas that are the subject matter of section 62(1) it is
required do so by way of local law.

4

Scrutiny of the Amendment Local Law

4.1

The Committee first scrutinised the Amendment Local Law at its meeting on 20 March 2019.
At this meeting, the Committee resolved to:


write to the Council of the City requesting an undertaking that it would re-insert the
necessary clauses into the Amendment Local Law

4

ibid., section 62(1).

5

City of Rockingham, Explanatory Memorandum, Bush Fire Control and Bush Fire Brigade Local Law 2018.

6

Interpretation Act 1984, section 43(1).

2



give notice of motion to disallow the Amendment Local Law in the Legislative Council to
protect Parliament’s right to disallow the Amendment Local Law should the Committee
recommend disallowance.

4.2

On 21 March 2019 the Committee wrote to the City outlining the issues identified by the
Committee and requesting an undertaking from the Council that the City would re-insert the
necessary clauses. This letter is attached as Appendix 1.

4.3

On 4 June 2019 the Committee received a letter from the City advising the Committee that a
Council Resolution had been made on 28 May 2019 as follows:
That Council advises the Joint Standing Committee on Delegated Legislation that it
has no issue with the City of Rockingham Bush Fire Control and Bush Fire Brigades
Amendment Local Law 2018 being disallowed.

4.4

This letter is attached as Appendix 2.

4.5

At the Committee’s meeting of 12 June 2019, the Committee resolved to recommend
disallowance of the Amendment Local Law.

The City’s preference for disallowance
4.6

The City stated it did not disagree with the Committee’s position. 7 However, rather than
undertaking to re-insert the relevant clauses into the Principal Local Law, the City advised it
had no issue with the Legislative Council disallowing the Amendment Local Law.

4.7

The City advised that the management of the City’s bush fire brigades would shortly be
taken over by the Department of Fire and Emergency Services (DFES) and therefore:
[g]iven that in six months the City will have no Bush Fire Brigades to manage, the
most pragmatic approach to this issue is for the JSCDL to disallow the amendment
local law and for the City to commit to the repeal of the City of Rockingham Bush
Fire Control and Bush Fire Brigades Local Law 2001 upon transition of the
Singleton VBFB.8

4.8

The Committee is disappointed with the City’s position. It is the responsibility of local
governments to ensure that their local laws comply with all statutory requirements in
legislation passed by the State Parliament. When a local law offends the Committee’s terms
of reference, and an undertaking to correct the local law is requested and not given, the
Committee has no option but to recommend disallowance.

4.9

The tabling of this disallowance report could have been avoided if the City had given the
requested undertakings or repealed the Amendment Local Law, regardless of the
transitioning of the management of its bush fire brigades.

5

Conclusion

5.1

The Committees Term of Reference 10.6(a) states that:
[i]n its consideration of an instrument [including a local law], the Committee is to
inquire whether the instrument … is within power.

5.2

The Committee concludes that the Amendment Local Law is inconsistent with the provisions
of the Act and consequently offends the Committee’s Term of Reference 10.6(a).

7

See Appendix 2, p 12.

8

ibid.

3

5.3

The Committee notes the WALGA Model Bush Fire Brigades law reflects the Committee’s
position in these matters.

5.4

The Committee therefore recommends to the Parliament that the Amendment Local Law be
disallowed.

5.5

Disallowing invalid local laws ensures that they are removed from the public record, thereby
reducing the risk of public misinformation.

6

Recommendation

6.1

The Committee makes the following recommendation.

RECOMMENDATION 1
The City of Rockingham Bush Fire Control and Bush Fire Brigades Amendment Local Law 2018 be
disallowed.

Hon Robin Chapple MLC
Deputy Chair

4
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