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Glossary

Administrator

Administrator of the WA Bell Companies

ATO Australian Taxation Office

Authority WA Bell Companies Administrator Authority

Bell litigation | Court proceedings against the banks to set aside the securities take
assets of companies wih the Bell groupf companies

Bill Bell Group Companies (Finalisation of Matters and Distribution of Proce
Bill 2015

BGF Bell Group Finance

BGNV Bell Group NV

BGUK Bell Group UK

BLS Business Law Section of the Law Council of Australia

COR 146 of| Woodings v W.A. Glendinning & Associates Pty Ltd & (3wgpreme Cour

2014 of Western Australia) the application by the Liquidator pursuant to secf
564 of theCorporations Act 2001

FLPs Fundamental Legislative Scrutiny Principles

Funding ICWA, the ATO (a creditor due to various taxation liabilities of a numbe

Creditors Bell group companies) and BGNV who funded the Court proceec
against the banks

ICWA Insurance Commission of Western Australia

LDTC Law Debenture Trust Corporation

Liquidator The liquidator of WA Bell Companies

Settlement An amount of $1.billion reached in a settlemebéetween the liquidator g

Sum the Bell group of companies and the banks, pridghéobanks appedb the

High Courtof Australia




Supplementar
Notice Paper

Supplementary Notice Paper No. 134, Issue No.1 of 14 September 201

TBGL The Bell Group Ld

the Fund WA Bell Companies Administrator Authority Furestablished by the Bill
WA Bell | Those companies listed in Schedule 1 to the Bill

Companies

WAG WA Glendinning
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EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY

1

On 15 September 2015 the Legislative Council referrédegdstanding Committee on
Legislation Committee) an inquiry into the Bell Group Companies (Finalisation of
Matters and Distribution of Proceeds) Bill 201B¢ Bill) for report by 10 November
2015.

An extension of time to report was subsequently grartdtle Committee, to report
by no later than 12 November 2015.

The Bill imposes a Western Australian based liquidation regime for a number of
companies, referred ta the Bill asANA Bell Companie§ in place of that provided

for in the Corporations Act Q01 (Cth). This is to enable the distribution of the
proceeds of a settlement of litigation between various banks atiduttator of WA

Bell Companies This litigaion was initiated by the liquidator to set aside various
securities taken by the bankseowarious assets of WA Bell Companies.

To the best of its knowledge, the Committee is not aware of any precedent for a Bill
that has been introduced for the specific purpose of imposing a liquidation regime by
way of State statute in Western Australisothier jurisdictions, by utilising Part 1.1A

of the Corporations Act 2001The Bill proposes timpose a State based liquidation
regimeby:

1 overriding existing laws, including the liquidation procgssscribedby the
Corporations Act 2001

1 altering certaimightsrelevant toexisting and pending litigation

1 a compulsory transfer of property from WA Bell Companies to an authority
governed by an administrator appeith by the responsible Minister

1 the voiding of a number of private contracts, including thodevden the
liquidator of WA Bell Companies and various creditors who provided funding
for the litigation betwen the banks and the liquidator

1 the determination of various property and liabilities and the distribution of
funds at the absolute discretion bétadministrator and the @&rnor

1 the vesting in the State of any property of WA Bell Companies isttluited
by the administrator
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1 the creation of offences covering schemes to avoid the operation of the Bill,
which can include schemes entered intonaide before the enactmenttbé
Bill

1 providing for various exclusions from liability of the Minister, the authority

and the Insurance Commission of Western Austrd@dVA), one of the
major cralitors of WA Bell Companies

1 the restriction of appeal rights.
5 The Second Reading Speech outlines the Goveriimezaisons for the Bill.
6 A number of stakeholders from whom the Committee received evidence were critical

of many features of the Bill, including iténterferencein a civil dispute between
private litigants the subject of current and pendbagirt proceedings particularly
where one of thdtlgants is a government agendZ{VA). The Bill raises a number
of complex legal issues, which have been debated in th&e gubha and are apparent
from the provisions of the Bill, including constitutional, corporations and
administrative law issues.

7 In addition to its scrutiny of the Bill, the Committee has been assisted by an opinion
from Mr Ken Pettit SC otegal issues.

8 The Committee has also considered the amendments in the Supplementary Notice
Paper No. 134, Issue No. 1 distributed by Hon Michael Mischin MLC proposing
amendments to the Bill with the intention of facilitating any objections to taxation
assessments isslidy the Australian Taxation Office against a number of WA Bell
Companies.

9 Through its inquiry, the Committee

1 Was not able to identify any clauses of the Bill that are invalid on the basis of
infringing theCommonwealth Constitution

1 Has determined the legative intention and operational effect of a number of
clauses of the Bill require clarification and, in some instances, amendment.

10 The Commi tteebds concl usi recormmeadatensout | i ned i n

RECOMMENDATIONS

11 The Committee madel9 narratie recommendations andO statutory form
recommendations. Three minority narratieeagmmendationare included within this
Summary anare grouped as they appear in the text at the page number indicated:
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Recommenddion 1: The Committee recommends that the Attorney General inform
the Legislative Council, should regulations be made pursuant to section 5F(3) of th
Corporations Act 200XCth), how clause 46 of théBell Group Companies (Finalisgon
of Matters and Distribution of Proceeds) Bill 2028ould operate.

Page30

Recommendation2: The Committee recommends that the Attorney General inform
the Legislative Council whether there are any amendments that could be made t
clause 2 of theBell Group Companies (Finalisation of Matters and Distriboin of

Proceeds) Bill 2015that could address concerns raised about the timing of the
commencement of clauses 48 to 50 of tBell Group Companies (Finalisation of Matters
and Distribution of Proceeds) Bill 2015

Minority Recommendation 1:

A minority of the Committeecomprising Hon Ken Travers MLC and Hon Lynn MacLa
MLC recommends that:

The Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2C
be amended to ensure all clauses of the Bill are proclaimed within six months of the B
receiving Royal Assent failing which the Act expires

Page37

Recommendation3: The Committee recommends thathe Attorney General inform
the Legislative Counci whether the Bell Group Companies (Finalisation of Matters ang
Distribution of Proceeds) Bill 2015ractically excludes any opportunity for judicial
review due to the operation of provisions such as 33(3), 34(4), 35(8) and 36(9).

Paged4l

Recommendation4: The Committee recommends thathe amount determined by the
Governor to be paid to the Insurance Commission of Western Australiabe made
public.
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Paged2

Minority Recommendation 2:

A minority of the Committeecomprising Hon Ken Travers MLC and Hon Lynn MacLal
MLC recommends that:

The Bell Group Companies (Finalisation of Proceeds and Distribution of Proceeds)
2015be amended to ensure the amount determined by the Governor to be paid Tde
Insurance Commission of Western Australids made public

Recommendation5: The Committee recommends that the Attorney General explain to
the Legislative Council why any other amounts which are determined by the Governot
to be paid should not be required to be made public, given the public interest in the
Bell Group CompaniesKinalisation of Matters and Distribution of Proceeds) Bill 201F
and the fact those receiving payments are not precluded from making this public.

Page43

Recommendation6: The Committee recommends thatclause 1) of the Bell Group
Companies (Finalisation of Matters an®istribution of Proceeds) Bill 201%e amended

as follows:

Page 6, lines 9 and M To deletefii ncl udes a provi sional
holding office with respect to, o0 and i

means a liquidator of a WA Bell Company and includes a provisiondiquidator of

Page44

Recommendation7: The Committee recommends thatclause 4(a) ofthe Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 20t& amended

as fdlows:

Page 9, lines 10 and 1& To deletef mec hani sm to resol ve,
which have ariseimseitn relation too and

mechanism, that avoids litigation, for
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Page45

Recommendation8: The Committee recommends thathe Attorney General explain to
the Legislative Counci l the intent of
clauses 4(e) and (f) of theBell Group Companies (Finalisation of Matters anc
Distribution of Proceeds) Bill 2015and whether it is neessary for such reference to
remain.

Paged6

Recommendation9: The Committee recommends thatclause 4(g)of the Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2046 amended
to remove theconflict identified in paragraph 7.12.

Page48

Recommendation10: The Committee recommends that the Attorney Generahssure
the Legislative Council that the Administrator of the WA Bell Companies will have
relevant qualifications and/or experience

Page48

Recommendation1l: The Committee recommends that the Attorney Generahssure
the Legislative Council that anyone to whom powers or duties are delegated pursuan
to clause 12 will have relevant qualifications and/or experience necessary for the pow
or duty delegated.

Pageb7

Recommendation12 The Committee recommends thathe Attorney General assure

the Legislative Council that the Authority will advertise appropriately to ensure that

all potential creditors are given notice of the call for proof of liabilities under claus 30

of the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) B
2015

Page58

Recommendation13 The Committee recommends hat the Attorney General assure

the Legislative Councilthat clause 32(2) of theBell Group Companies (Finalisation of
Matters and Distribution of Proceeds) Bill 201&overs information on all persons with

respect to whom the Authority intends to make recoimendations.

Pageb9

Recommendation14: The Committee recommends thatlause 32(3) of theBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206& amended
to provide for a timeframe within which a draft report is provided to a person who
gave particularsof a liability of a WA Bell Company in relation to that person.
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Page60

Recommendationl5: The Committee recommends that the Attorney Generatonfirm
to the Legislative Council hat it is not the intention of clause 32(4) of thaBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 20ttbconfine a
person to making a written submission on liabilities of a WA Bell Company to that
person, rather than on liabilities toother persons

Page62

Recommendationl16: The Committee recommends thatlause 36(1) othe Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206& amended
as follows:

Page 3L, line&® o0 t o del ete Alitigationd and i ns

litigation, whether directly or indirectly

Page63

Recommendation17: The Committee recommends that the Attorney General advise
the Legislative Courtil whether it is the intention of the Bell Group Companies
(Finalisation of Matters and Distribution of Proceeds) Bill 201%® pool assets for the
purposes of recommending distributions to any person.

Page65

Remmmendation 18 The Committee recommends thatlause38(1) of theBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206& amended
to provide for notice of the Gotwlerpaidar
property transferred to or vested in a person to be given to a person in whose favour
determination has been made

This may be effected in the following manner:
Page 34, after line 13 To insert:
(aa) notify each person specified in thdetermination to or in whom the Governor has

determined an amount is to be paid or property is to be transferred or vested;
and

vi
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Recommendation19: The Committee recommends thatshould the Legislative Council
consider the amendments in the Supplementary Notice Paper No. 13that 34/38 of
Supplementary Notice Paper No. 13%e replaced with the following:

Page 34, line 26 to page 35, line 82 To delete the lines and insert:

(4) Subsection (5) applies to a person covered Iblye determination of the Governor
under section 37(2).

(5) At the end of the period of 3 months beginning on the day on which notice of th
determination of the Governor under section 37(2) is given to the pers@n

(a) every liability of every WA Bell Company to the person is, by force of this Act,
discharged and extinguished; and

(b) if the person has not given a duly executed deed in accordance with subsecti
(3) in relation to a determination of the Governor under Division 38 the
determination ceags to have effect.

(6) Subsection (7) applies to a person covered by a determination of the Govern
under section 36A(2) but not covered by the determination of the Governor undet
section 37(2).

(7) At the end of the period of 3 months beginning on the gaon which the Governor
makes the determination under section 37(2%)

(a) every liability of every WA Bell Company to the person is, by force of this Act,
discharged and extinguished; and

(b) if the person has not given a duly executed deed in accordanegh subsection
(3) in relation to a determination of the Governor under section 36A(2p the
determination ceases to have effect.

(8) A reference to a person covered by a determination of the Governor is a refereng
to a person to or in whom the Governorhas determined an amount is to be paid or
property is to be transferred or vested.

Vii
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Page67

Recommendation20: The Committee recommends thatshould the Legislative Council
consider the amendments in the Supplementary Notice Paper Nt34, that 35/40 of
Supplementary Notice Paper No. 134 be replaced with the following:

Page 36,line® To del ete Afirst anniversary of

end of the period of 5 months beginning on the day on which the Governor makes th
determination under section 37(2).

Page67

Recommendation21: The Committee recommends that the Attorney General explain
to the Legislative Councilhow clause 38(3) of th&ell Group CompaniegFinalisation of
Matters and Distribution of Proceeds) Bill 201%ill operate in circumstances where
there is a determination to makepayments to bondholders whocannot be readily

identified.

Page69

Recommendation22. The Committee recommends thathe Attorney General clarify
whet her the Gov epretlodngad légal challerige to distribufions and
that no reasons need be given far h e A u t feammendatidrs,applies to clause
43 of the Bell Group Companies (Finalisation of Matters and Distribution of Proceed
Bil20l15and the contents of the Authorityo

Page69

Recommendation23: The Committee recommends thathe Attorney General advise
whether clause 43 of thé&ell Group Companies (Finalisation of Matters and Distributior|
of Proceeds) Bill 2@5 requires the final Authority report disclose whether the
Governorods determinations wunder cl ause
Aut horityds recommendati ons.

Minority Recommendation 3:

A minority of the Committeecomprising Hon Ken Travers MLC and Hon Lynn MacLal
MLC recommends that:

The WA Bel | Compani es Admi ni strator Aut |
whet her the Governorodés determinations
from, the Authorityds recommendati ons.

viii
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Pager3

Recommendation26: The Committee recommends thathe Attorney General provide
an explanation to the Legislative Council whether clause 48(6) of thBell Group
Companies (Finalkation of Matters and Distribution of Proceeds) Bill 2015

9 is intended to criminalise all legal challenges other than challenges to th
constitutionality of the Bell Group Companies (Finalisation of Matters ang
Distribution of Proceeds) Bill 2015

9 is inconsistent with clause 68(4) of the Bell Group Companies (Finalisation o
Matters and Distribution of Proceeds) Bill 2015

9 and if so, whether this effect is disproportionate to the objects of the Bell Groug
Companies (Finalisation of Matters and Distributionof Proceeds) Bill 2015.

I f the Attorney Gelaus A86) ié ot irdedded ta cziminalsetherh
legal challengegto the Bell Group Companies (Finalisation of Matters and Distribution o
Proceeds) Bill 201pthen the Committee recommendsthat clause 486) be amended to
make this clear.

This may be effected in the following manner:

Page 42]ines4and5 To del ete fAto proceedings in
constitutional wvalidity of this Act. o0 e
to d

(a) proceedings in a court tochallenge the constitutional validity of this Act; or
(b) proceedings in a court contemplated by this Act.
Examples for this subsection:

For the purposes of subsection (6)(b), proceedings referred to in section 67 and 6§
examples of proceedingontemplated by this Act.

Page78

Recommendation27: The Committee recommendghat the Attorney General explain
to the Legislative Council why potential creditors of WA Bell Companies have not beer
given the same protection as the Insurance Commission of Western Australia in claug
64 of the Bell Group Companies (Finalisation of Magrs and Distribution of Proceeds)
Bill 2015 and whether the Insurance Commission of Western Australia g as a
consequence, an advantagover other potential creditors.
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CHAPTER 1
INTRODUCTION

REFERENCE AND PROCEDURE

11

1.2

1.3

14

15

1.6

1.7

On 15 September 2015, the Legislative Council referred to the Standing Committee
on Legislation the Bell Group Companies (Finalisation of Matters and Distribution of
ProceedsBill 2015 (Bill) for inquiry. The Order of Reference states:

Thatd

(1) the Bell Group Companies (Finalisation of Matters and
Distribution of Proceeds) Bill 2015 be discharged and referred to
the Sanding Committee on Legislatiofor consideration and
reportno later than 1M0November 2015; and

(2) the ommittee shall ndhquire into the policy of theilb.*

On 22 October 2015 the Legislative Counci
to report to 12 November 2015.

The Committee called for submissions by cotitey 10 stakeholders directly and
advertised the inquiry iThe West Australiaon Saturday, 19 September 2015. The
Committeereceived 10 submissions and faupplementary submissions.

The Committee held privatehearing with the State Solicitor on 2&@ember 2015
and three public hearings on 6 and 14 October 2015.

Details of stakeholders invited to make a submission, sulamssseceived and the
witnessesare noted inAppendix 1 Submissions and transcripts of the hearings are
posted on tshebsit€avwmiatiamenevia.gov.aleq.

In light of the short timeframe for this inquiry and the complex legal issues involved,
Mr Ken Pettit SC was engaged by the Clerk of the Legislative Council to provide a
legal opinion. Questions posed to Mr Pettit SC are set oépjrendix 2and his
opinion is attached a&ppendix 3

The Committee wishes to thank all submitters, those who gave answers to questions
andwho provided evidence to the Committee in writing or at a hearing

Legislative CouncilParliamentary Debates (Hansardl5 September 2015, p 6228.
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1.8 The Committee particularly thankdr Pettit SC for his prompt, comprehéres and
valuable advice.

COMMITTEE APPROACH

1.9 As theCommittee was nakeferred the power to inquire into the policy of the Bille
Commi t t e e 6duringatipspimquirgwakto focus onthe following issues to
better inform the Legislative Council itsiconsideration of this Bill

1 Whetherthe provisions of the Bill are effective tmplementits objects, as
stated in ause 4 of the Bill (see Chapt2of this report).

1 Whether the operational effect of any clause in the Bill is uncertainagr
advergly affect the implementation of the liquidation regime provided for in
the Bill (as outlined in Chapterd this report).

1 Legal issues, includingvhether any clause in the Bill is invalid for
constitutional or other reasons.

110 I n t he Commi tionh of thedBdl, there has bednesonee overlap between the
above considerations.

111 The Committeeds scrutiny of the Bill has
with Fundamental Legislative Scrutiny PrincipleSLP9, which are set out in
Appendix 4°

1.12 As part of this process the Committee also considered proposed amendments to the
Bill in the Supplementary Notice Paper No. 134, Issue N&upplementary Notice
Pape)y of 14 September 2015, distributed by Hon Migh#lischin MLC. These
proposed amendmentenable certain WA Bell Companies to test taxation
assessments issuéy the Australian Taxation Office ATO) and exclude from the
operation of the Bill those funds subject to these assessfnents.

Western Australian legislation committees have used FLPs as a framework for scrutinising bills since
2004 when the Uniform Legislation and General Purposes Committee (which scrutinised uniform and
other bills) considered these principles.

See Bell Grop Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015,
Supplementarfxplanatory Memorandunp 1.




CHAPTER 2
OUTLINE OF THE BILL AND ITS CONTEXT

BACKGROUND TO THE BILL

2.1

The background to the subject matter of the Bill is dedealnd complex stretching
back to the mid 1980s to the events wHield its genesis in what is describedad&/A

Il nco. Detail ed backgr cumerus dacdmesptimlading o n
relevant passages of the following documentation

1 The Second Reading Speech to the. Bill
1 The Explanatory Memorandum to the Bill

1 The joint submission of the Hon Michael Mischin MLC, Attorney General
and HonDr Mike Nahan MLA, Treasuret

1 Hansardextractsdated 17 and 18 June 2015 and 15 September’2015

1 Powerpoint slides provided to the Committee by the State Solicitor during the
hearing on 23 September 2(°L5

1 Transcript of the hearing with the State Solicitor on 23 September’2015

1 The judgment of Owen J iBell Group Ltd (in lig) and Others v Westpac
Banking Corporation and Others (No 9) and (No.X0)

q The opinion of Mr Pettit SE*

10

11

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamentary
Debates (Hansand 11 August 2015pp 49623.

Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill ZEX{Banatory
Memorandumpp 2.

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, ppt3.

Western Australia, Legislative AssembBarliamentary Debates (HansgrdL7 June 2015, pp 451Z8;
Western Australia, Legislative AssembRarliamentary Debates (Hansgydl8 June 2015, pp 453§
Western Australia, Legislative Counditarliamentry Debates (Hansa)d15 September 2015, pp 6221
2.

The Bell Group litigation, Bell Group Companies (Finalisation of Matters and Distribution of Proceeds)
Bill 2015.

Mr Paul Evans, St at e S ortamnscript of&videng 33 Septeenbe2015.i ci t or 6 s

[2008] 39 WAR 1 at ppJ.
Ken Pettit SC, Opinion, 20 October 2015, paragraph$.3

of
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2.2

2.3

Background information specific to the positions of the various creditors of WA Bell
Companies is alscontained in their submissioffs.

Set out below is a brief summary of the main events leading up to the introduction of
the Bill.

1 The Bell Group Ld, the holding company of the Bell Group of companies and
whose subsidiaries included BeBroup Finance RGF); Bell Group NV
(BGNV) and Bell Group UKBGUK) was, n the mid 1986, a publicly listed
company controlled by interests associated with the late Réblmbntes a
Court

1 Following the stock market crash of 1987, the Insurance Commission of
WesternAustralia (ICWA) (then known aghe State Government Insurance
Commission and the Bond Corporation each purchased 19.9% of the shares
of The Bell Group Ld, with ICWA also purchasing subordinated bonds in the
company. Subsequently, the Bond Corporation made avakéid forThe
Bell Group Ltd

1 The Bell Group of companies borrowed from a number of sources, including
by means of unsecured loan facilities with a number of banks. Following
financial difficulties faced by the group, the banks acquired security adver al
of its assets and required the proceeds of asset sales to be applied to reduce
debt to the banks.

1 Other finance was raised through a number of bond issues, including two
domestic (Australian) bond issues, issued by BGF and three in Europe, issued
by BGNV. In a winding up, repayment of amounts owed to bond holders rank
after the repayment of all other unsecured loans to the group. The trustee for
the bond holders is the Law Debenture Trust Corporation (LDTC).

1 Due to the group being unable to pay intetesbondholders in 1990, the
directors ofThe Bell Group Ld, in March 1991, applied for the appointment
of a liquidator. The banks appointed receivers and managers, who sold the
realisable assets of the group over which their securities were held.

1 From 1991 onwards various Bell group companies were wound up, including:

a) The Bell Group Ld on 24 July 1991 by the Supreme Court of
Western Australia;

12

See Submission 3 from Mr Neil Griffiths, Partner, Dentons UKMEA LLP on behalf of Ms JB
Stephenson, liquidator of Bell Group (UK) Holdings Lied, 30 September 2015; Submission 4, private
submission; Submission 5 from Mr Garry Trevor, Official Liquidator, Bell Group NV, 1 October 2015;
Submission 7 from WA Glendinning & Associates Pty Ltd, 4 October 2015.
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b) BGF on 3 March 1993 by the Supreme Court of Western Australia;

C) BGNYV (by a liquidator being appointed in the Retlands Antilles on
3 January 1995 and by a liquidator appointed by the Supreme Court
of Western Australia on 19 July 199@nd

d) BGUK on 13 December 1995 by the High Court of Justice in the
United Kingdom.

1 In 1995 the liquidators initiated proceedingsiagathe banks to set aside the
securities taken over grogssets Bell litigation). In order to secure funding
for this to occur, the liquidators entered into various funding agreements with
three creditor§Funding Creditors)which were ICWA, the ATO{ creditor
due to various taxation liabilities of a number of Bell group companies) and
BGNV.*®

1 In consideration of the provision of funding for tiBell litigation, the
liquidators agreed tprovidebenefits to thé-unding Geditorsto compensate
them for the risks taken in providing this fundifgncluding bringing an
application under section 564 of th€orporations Act 2001 (Cth)
(Corporations Act 2001 in their favour. This application, if granted, would
result in around two hirds of the proceeds from th&ell litigation, if
successfulpeingdistributed to thendemnifying creditors in shares of 7.5%
(the ATO); 37.5% (ICWA and the LDTC) and 55% (BGNV).

1 Due to two of the Funding Creditors wishing to withdramding the Bell
litigation fundingwas rearranged in 1998CWA became the sole fundef
the Bell litigation and the distribution arrangement was adjusted to shares of
9% (the ATO); 53.5% (ICWA and the LDTC) and 37.5% (BGNV).

1 Theliquidator of theBell group companies ag substantially successful in the
Bell litigation in the Supreme Court of Western Austriliand the banks
were ordered to pay 10 of the companies approximatelytfilics .

1 In May 2009the banks appealethe above decisionThe Court of Appeal
dismissedhe appeabndincreasedhe judgment debt to approximately $2.7

13

14

15

16

The indemnifying creditors were, acding to Submission 8 from Hon Michael Mischin MLC, Attorney
General and Hon Dr Mike Nahan MLA, Treasurer, 5 October 2015, p 15 ICWA, LDTC, the ATO and
BGNYV (by virtue of providing various indemnities to facilitate the Bell litigation).

Submission 8 frm from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp-13.

The text of section 564 of th@orporations Act 2001s set out irsection 8 below

Bell Group Ltd (in lig) and Others v Westpac Barmki@orporation and Others (No 9) and (No 10)
[2008] 39 WAR 1.

5
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billion from $1.6 billion (partially resulting from it increasing the rate at
which compound interest accrued on the money the banks had recéived).

1 On 14 September 2012 the banks appetaedecision of the Court of Appeal
to the High Courbf Australia Before the appeal was heard, a settlement was
reached, resulting in $14illion (Settlement Sum) beingade available for
distribution to the remaining creditors in consideration of thek®amot
claiming for their debts.

1 In 2014 a number of proceedings were initiabledthe Supreme Court of
Western Australia and the Federal Court of Australiancerning the
distribution of the Settlement Sum, including an application under section 564
of the Corporations Act 20010 determine amounts to be paid to Fwnding
Creditors.

| There remaina significant number of unresolved issues which require
resolution before distributions by the liquidator can occur. These are
underpinned by a number of disagments over the amounts to which
creditors are entitled in the distribution.

1 Attempts to mediate these disagreements have, to date, been unsuccessful.
THE OBJECTS OF THE BILL

2.4 The Bill was introduced in the Parliament on 6 May 2015 to deliver, accordihg to
Government, a more rapid financial return to creditors than would a litigated
outcome'®

2.5 Proposed amendments to the Bill were published on 14 September 2015 to enable
certain WA Bell Companies to contest taxation assessments issued by the ATO and to
exdude from the operation of the Bill those funds subject to these taxation
assessments.

2.6 The Bill constitutes the Governmenhebs respo
perpetual litigation that appears to be inevitable on any issue associated wsth the
companied®a n d very specific and extraordinary set of circumstadées

o Westpac Banking Corporation v Bell Group Ltd (in liq) (NgZ)12] 44 WAR 1.

18 See Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 Octaly 2015, p 44 and The Bell Group litigation, Bell Group Companies (Finalisation of
Matters and Distribution of Proceeds) Bill 2015 (PowerPoint presentation) -#p.40

18 Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouReiljamentary

Debates (Hansand11 August 2015, pp 4962963.

2 Supplementary submission A of Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan

MLA, Treasurer, 23ctober2015, p 4.
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2.7

2.8

2.9

2.10

211

According to the Government, due to the prospect of long running litigation to
determine the distributi on the bnlygtienth&et t | e me
will return money to creditors in a timely fashidn.

ICWA and the State Solicitor also referred, in their evidence to the Committee, to

what they termed t he ththedstihution of the Funds k 6 as s o
terms of the significant technicdifficulties associated with effecting a distribution

and the purpose of the Bill in mitigating this rfdk.

To the best of its knowledge, the Committee is not aware of any precedent for a Bill
that has been introduced for the specific purposepbsng a liquidationregime by

way of State statute in Western Australia or other jurisdictions, by utilising Part 1.1A
of theCorporations Act 2003 This makes the Bill uniqu#.

The Attorney General and the Treasurer stated in their joint submission:

The Governmnt accepts that using legislation to resolve
&commerciad disputes should be seldom resorted to and then only in
the most extreme situatiofs.

The Committee identified the objects of the Bill from the following sources:
1 The long title of the Billwhich dates:

An Act to provide a legislative framework for the dissolution, and
administration of the property, of The Bell Group Ltd ACN 008
666 993 (In Liquidation) and certain of its subsidiaries and for
related purposes.

21

22

23

24

25

See Bell Group Companies (Finalisation of Matters andtribigion of Proceeds) Bill 2015,
SupplementaryExplanatory Memorandump 2. See also ALJ Woodings, Official Liquidator,
TheBell Group Ltd, (in liquidation), letter, pp-8.

Mr Rod Whithear, Chief Executivénsurance Commission of Western Australieanscript of Evideng,

14 October 2015, pp-2 0 ; Mr Paul Evans, Stat e Sranksaript bft o r , St at
Evidence 23 September 2015, p 12; R Whithear, Chief Executive, Insurance Commission of Western

Australia, letter, 22 October 20153p

A summary of the operation of Part 1.1A of t@®rporations Act 200lcan be found in Western

Australia, Legislative Council, Standing Committee on Legislation, ReportCarporations

(Commonwealth Powers Bill 2001) Corporations (Ancillary ProvisioBs)) 2001 Corporations

(Administrative Actions) Bill 2001 Corporations (Consequential Amendments) Bill 260dune 2001,

pp 2729 andHI H Casualty and Gener al I nsurance Ltd v Buil
[2003] NSWSC 1083paragraphs 7811.In Submission 8 from Hon Michael Mischin MLC, Attorney

General and Hon Dr Mike Nahan MLA, Treasurer, 5 October 2015, {85 &dlist of Western Australian

legislation is set out in which reliance is placed on section 5F oEtinporations Act 20010 exdude

matters from the operation of that Act, including, in some cases, the whole subject matter of that
legislation.

Opinion of Ken Pettit SC, 20 October 2015, paragraph 223.

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon DreMilahan MLA,
Treasurer, 5 October 2015, p 97.
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1 The following extract from the Secoitkading Speech:

This Bill provides a framework for the dissolution of those Bell
Group companies registered in Western Australia, and the
administration and distribution of thBell litigation proceeds to
avoid the perpetual litigation that appears toibevitable on any
issue associated with these companies.

This Bill uses existingprovisions in Part 1.1A of the
commonwealthCorporations Act 2001 which preserves the
power of sate Parliaments to pass laws displacing the operation
of the Corporations Acin circumstances such as these, in
particular for company insolvencies.

The Bill will bring the Bell companies back within the scope of
Western Australian law for the resolution and finalisation of the
affairs of those companiés.

| The objects clause dii¢ Bill, set out in clause 4, which state:
The objects of this Act arfie

(@) to provide a mechanism to resolve, without litigation,
disputes which have arisen in relation to the distribution
of funds (theBell litigation funds) received by the
liquidator of TBGL and certain of its subsidiaries (the
Bell group of companiesas a consequence of tBell
litigation and the settlement of it in 2013;

(b) to provide a form of external administration of WA Bell
Companies and require that it be carried owtly in
accordance with the provisions of this Act;

(c) to provide appropriate compensation to the creditot®
funded theBell litigation taking into account théunding
provided and the associated risks assumethém;

(d) to reflect thecircumstance that without the funding
mentioned in paragraph (c), thBell litigation funds
would not exist and the creditors of the Bell group of
companies would have received no (or only nominal)
dividends in the liquidation of those companies;

26 Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamentary

Debates (Hansand11 August 2015, p 4963.
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(e) to make reasonable provision for the distribution of the
property of the WA Bell Companies having regarth®
uncertainties existing as to the nature and extenhaff

property;

() to make reasonable provision for the satisfaction of
liabilities owed to creditors having regard to the
uncertainties existing as to the nature and extent of those
liabilities;

(g) to distribute the Bell litigation funds generally in
accordance with the intentions of the liquidator and the
creditors who funded th&ell litigation as set out in
agreements made before the enactment of this Act;

(h) to avoid further litigation that will waste the resources of
the State and other persons and consume Beé
litigation funds.

2.12 Object clauses are wseful aid to statutory interpration when statutory intention in
another part is unclear. Théglp clarify and explain complex provisions. Essentially
an objects clause states the Owhyo6 a | aw
clauses state O6éwhat bdjed. Haeveverathereisan imevitabe par t i
tension between generalities in an objects clause and particularities in other parts of a
bill. Of this tension, Barwick CJ ifRe Credit Tribunal; Ex parte General Motors
Acceptance Corp, Australizoted:

the Parliame t a&n assert in its legislation its intention to make its

|l aw the exclusive | aw upon its topicé.
in the Act of the Parliament will not, of course, be definitive. But the

courts can resort to it in case of uncertainty or dguitty when the

operation of the Act of the Parliament, according to its other terms,

has been ascertained and applféd.

2.13 In essence, the Bill imposes a Western Australian based liquidation regime for the
WA Bell Companies,in place of the liquidationregime provided for in the
Corporations Act 2001to enable the distribution of the proceeds ofBhé litigation.

2.14 The Government asserts, in the Second Reading Speech (reflecting the object in clause
4(qg) of the Bill):

This Bill ensures a fair and exgidious end to theBell litigation,
providing for an equitable distribution of funds held by the liquidator

z (1977) 14 ALR 257
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2.15

2.16

2.17

to be generally in accordance with agreements reached and relied
upon by the funding creditors throughout Bell litigation.?®

As noted in paragrdp2.3, the liquidators agreed to provide benefits to the Funding
Creditors which included bringing an application under section 564 of the
Corporations Act 2001

The Committeenotes, however thatthe Bill makes a significant alteration to existing
law by creatingnew administrative processes aadvehicle for the Governor to
determine the distribution of these proceealding on advice of the Cabinéthe

difference between the Bill and section 564 in particular is discussed in Chapter 4.

Accordingly, despite the administrative processes contained in the Bill for the
determination of the property and liabilities of WA Bell Companies byit#e Bell
Companies Admiistrator Authority, it is ultimately the decision of the Governor that
will determine what funds, if any, are distributed.

M AIN FEATURES OF THE BILL T STATE BASED LIQUIDATI ON REGIME

2.18

The Bill contains the following processes to impose a Western Austriatiaad
liquidation regime in place of that under ferporations Act 2001

1 The establishment of a Government appointed liquidation body called the WA
Bell Companies Administrator Authorit§Authority) and the appointment of
an Administrator of the WA BelCompaniesAdministrato) (Part 2, Division
1).

1 The establishment of the WA Bell Companies Administrator Authority Fund
(the Fund (Part 2, Divsion 2).

1 The compulsory transfer of all property of WA Bell Companies to the
Authority (Part 3, Division 1).

1 The voiding of various private contracts governing funding of ®ell
litigation as well as the indemnification &findingCreditors Part 3,Division
3).

1 The dissolution of WA BelCompanies (Part 3, Division 4).

| Various processes for the completion of thénding up of WA Bell

Companies by the Authority (Part 4), including:

28

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamentary
Debates (Hansand11 August 2015, p 4963.

10
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a) The gathering of information by the Authority from liquidators of
WA Bell Companies and calling for proof ofabilities (Part 4,
Division 1)

b) The preparation of reports anecommendations by the Authority on

the property and liabilities of each WA Bell Company as well as

funding or indemnities, the quantification of which is at the absolute
discretion of the Authority and for which no reasons need to be given
(Part 4 Division 2)

C) The determination of amounts to be paid to, or property to be
transferred to or vested in, any person, by the Governor, in the
Governor 6s ab*aad far which mbiressons eded to be,
given, following which every liability of every WA BeCompany to
any person not the subject of a recommendation is discharged and
extinguished Rart 4 Division 3)

d) The making of payments, or the transfer or vesting of property by the
Authority, following a determination by the Governor, subject to the
intended recipient executing a deed providing for the release or
discharge of any person from any liability the Minister considers
appropriate Part 4 Division 4)

e) On the payment made to a person, or property transferred to or vested
in a person in accordancetiwa determination of the Governor, every
liability of every WA Bell Company to that person is discharged and
extinguishedPart 4, Division 4)

f) If such a person has not given a deed to the Authority providing for a
release and discharge the responsibleidir considers appropriate,
on the first anniversary of the transfer day:

i) every liability of every WA Bell Company to that person to
whom a payment has been made following a determination of
the Governor islischarged and extinguished

0)) the determinatioreases to have effect if a deed has not been
executed by that pers@Rart 4, Division 4§°

Q) The release of the liquidator, on the dissolution of a WAI Bel
Company, from all liability (Part 4, Division 5).

2 This is the practical effect of clauses 37(3), (4) and (8).

% The Supplementary Notice Paper contains amendnpeop®sing to alter the timescale for these events

to occur to the end of three months from the day the Governor makes a determination.

11
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1 The closure of the Fund by:

a) the Administrator certying all money required to be paid out has
been paid,;

or
b) the firstanniversary of the transfer day
whichever occurs firdt (Part 5,clause 40).

1 The abolition of the Authority and the vesting of all property remaining vested
in the Authority and vestingfter the closure of the Fund, in the StdRar( 5,
clauses 41 and 42).

2.19 The Bill also includes the following features:

1 The exclusion from the application of tl®rporations Act 200bf each WA
Bell Company, with some exceptions, and the displacemealg 3, 4 and
5 of the Bill, of the Corporations legislation (Part(6jgnificant differences
between the liquidation regime sought to be imposed by the Bill and that
under theCorporations Actre noted in Chapter 4).

1 Provision for regulations to bmade declaring a matter relating to a WA Bell
Company to be subject to specified provision or provisions of the
Corporations legislation (Part 6).

1 The provision of various offences dealing with attempts to defeat the
operation of the Bill and the misuse ofnfidential information, as well as
injunctions to ensure compliance with the Bill (Part 7)

1 Various protections given to the Minister, the Authority and ICWA in relation
to a number of matters, including the preparation of the Bill and
recommending itintroduction into Parliament (Part 8, clauses 62 {o 66

1 A stay of proceedings on and from the transfer day with respect to property of
a WA Bell Company except with the leave of the CoRetr{ 8,clause 6y

31

32

The Supplementary Notice Paper contains amendments p
first anniversaey of the transfer dayé to O6the end of four mo
determination of amounts and propertyod.

The Supplementary Notice Paper proposes amendments to exclude from the operation of this clause the
right to make a taxationbgection to a decision of the Commissioner of Taxation.

12
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1 No right to appeal from a decision of the Adistrator, the Authority, the
Minister or the Governor with the exception of an application for relief for
jurisdictional errof® (Part 8 clause 6§

1 The exemption of the Authority from tHereedom of Information Act 1992
(Part 8,clause 71which will preclude persons obtaining Authority records on
distribution®

1 The power of the Authority to obtain an opinion from the State Solicitor on a
guestion concerning the functions or powers of the AuthoRgrt(8,clause
72).

1 A power for the Governor to makegulations Part 8 clause 77)

1 A provision for the expiry of the Act, if the Bill is enacted, on the sixth

anniversary it receives Royal AsseRg(t 8 clause 785>

33

34

35

This is discussed at paragraphs 5.21 to 5.23.
Ken Pettit SC, letter, 25 October 2015, p 3.

The Supplementary Notice P
beginning on the day on whi

Oo
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CHAPTER 3
DOES THE BILL IMPLEMENT ITS OB JECTS?

3.1 For legislation to opeaite effectively and with certainty, it is important that it achieves
the purpose for which it was enacted. While it is not always possible to predict how
the law will be applied, uwertainty in the law can givése to a number of unintended
conseguencesncluding outcomes not contemplated by its drafters as well as those
subject to its operation.

3.2 A central focus for the Committeeds inquir)
provisions of the Bill carry into effect the objects set out in clauaadireflect the
stated intention in the Second Reading Speech. A failure to do so may result in
significant uncertainty in the operational effect of the Bill.

3.3 The Committeeds scrutiny of the Bill and e\
number of questionsas to whether the provisions of the Bill, if enacted, will
implementits objects

3.4 In Mr Pettit SCbds opinion:

no provision of the Bill is inconsistent with the policy or objects of the
Bill, taken together. Because the objects of the Bill ergaihe
internal tension, a particular provision supporting one object may be
characterised as inconsistent with another obj&ct.

3.5 The Committee notehatthe inconsistency of some clauses with some objects but not
others may give sie to a number of uncamhties. Examples are noted below

THE ABSOLUTE DISCRETION IN DECISION-MAKING BY THE AUTHOR ITY AND THE
GOVERNOR AND THE POSSIBILITY OF NO COMPENSATION BEING DISTRIBUTED

3.6 A number of the objects of the Bill refer to:
1 Providing appropriate compensation to Eaeding Creditorg¢clause 4(c))

1 Making reasonable provision for the distribution of the property of the WA
Bell Companies and for the satisfaction of liabilities owed to twedi
(clauses 4(e) and (f)).

3% Ken Pettit SC, Opinion, 20 October 2015, paragraph 26.
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1 Distributing the Bell litigation funds generally inaccordance with the
intentions of the liquidator (clause 4(gJ).

3.7 However, thereis uncertaintythat the Bill will implement these objectdecause
clausegprovidean absolute discretion:to

1 the Authority to determine

a) The property and liabilities of ead8WA Bell Company, including the
quantification of any liability (clauses 33(3) and 35(4)(a))

b) The amount recommended to be paid to a person or the property
transferred to or vested in a person (clause 35(4)(b))

C) The priority to give to that payment, transte vesting

1 the Governorto determinean amount to be paid to and property to be
transferred to or vested in, a person (clause 37(2)).

3.8 The absolute discretion of the Authority and the Governor was raigedultiple
witnesses and submissidasthe Comntiee®

3.9 This uncertainty is best understood by considering the following clauses (if enacted):
Clauses 35(5) and (6)
3.10 Clauses 35(5) and (6) of the Bill provide:

35. Recommendations with respect to liabilities

(5) Nothing in this section requires that thggeegate value of
all money recommended to be paid, and all property
recommended to be transferred or vested, under this section
must be equal to the value of the money or property held by
the Authority or the total liabilities of all WA Bell
Companies adetermined under section 33.

(6) Nothing in this section creates any right in, or for the benefit
of, a creditor of a WA Bell Company or any other person.

7 These objects are also reflected in statements in the Second Reading Speech as well as debate on the Bill

in the Parliament.

3 Submission 7 from WA Glendinning, 4 October 2015, Schedule 7, pp 32 and 35; Submission 5 from
Mr Garry Trevor, Official Liquidator, Bell Group NM. October 2015, p 14; Submission 6 from the Law
Council of Australia, 2 October 201% 4 Ms Victoria Butler, Deputy Chair, Insolvency and
Reconstruction Law Committee of the Business Law Section, Law Council of Austraiascript of
Evidene, 6 October 2015, p 3; Mr Hugh McLernon, Director, WA Glendinning and Associates,
Transcript ofEvidence 6 October 2015, p 3.

16
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Clauses 37(3) and (4)

3.11 Clauses 37(3) and (4) of the Bill provides:
37. Governor may determinamounts and property

(3) Nothing in this Act requires the Governor to determine that
any amount is to be paid to, or any property is to be
transferred to or vested in, any person on any account
whatsoever.

(4) Nothing in this Act requires that the aggaég value of all
money determined by the Governor to be paid, and all
property determined by the Governor to be transferred or
vested, under this section must be equal to the value of the
money or property held by the Authority or the total
liabilities of all WA Bell Companies as determined under
section 337

Clause 42(1)
3.12 Clause 42(1) of the Bill provides:
42. Vesting of property in the State

(1) Any property of a WA Bell Company accruing, payable or
vesting after the closing of the Fund accrues angbigable
to or vests in the State.

3.13 When theGovernment was askatghether clause 35(5) of the Billeadwith clause
42(1), could have the effect of enabling all property transferred to the Authottitye by
operation of clause 22(1) to be vested permanémtige State despite the objects of
the Bill set out in clause 4,responded:

Theoretically, yes, and constitutionally that is permissible, though it
would doubtlesslead to litigation The question is of course
predicated upon the Governor making a négadetermination that

no creditor should receive anything.

It is not, however, the intent of the Bill nor of the provision, which is
intended to ensure that no dispute arises because some element of the
fund is undistributed, or some property which is@ded no value in

fact has value (whether generally, or to a particular creditor) or a
different value to that accorded to it in the report under cladse

3% The Supplementary Notice Paper proposes detailed amendments to clause 37.

17
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The Government understands on the basis of information previously
made available by the Liquidatothere is no realistic prospect that
the property under thadministration of the Authority will equal the
value of the aggregate liabilities of tNéA Bell companie®.

Committee comment

3.14

3.15

3.16

Notwithstanding the Governmeéntstated intenthe Committee is of the view thtite
Bill allows for recommendationby the Authority and determinations ye Governor
that no amounts are payable to any pers®hs would be a scenario consistent with
the wording ofclauses22(1), 35(5) and (6), 37(3nd (4) when read with 42(1).

In coming to this view, the Committee has taken into accourtgimon of Mr Pettit

SC. Mr Pettitmakes a number of references to the discretion of the decision makers
under the Bill, observing thahot all possible policybjectives are clear, because to
some degree outcomes from the Bill are left to the discretion of deoisikers,
including the Executiva*

Thereis a tension between:

| the possibility of clause35, 37 and 4having theeffectset out in paragraph
3.14 thereby defeating the objects in claakee), (e), (f) and (g)

1 what is stated by the Government ® their intent in paragraph13 which
may be regarded as consistent with the intent of the object in clause 4(h) to
avoid further litigation.

PROTECTION AGAINST IN VALIDATION OF AUTHORITY REPORTS AND RECOMMENDATIONS

3.17

Clauses34(4), 35(8) and 36(9) of the Bjprovide
34. Report to the Minister on property and liabilities

(4) A failure by the Authority to comply with any provision of
this section does not invalidate a report made by it under
this section.

40

41

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp-78. A litigious responséo this possible outcome is exactly what the
Bill is seeking to avoid.

Ken Pettit SC, Opinion, 20 October 2015, paragraph 14.
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35. Recommendations with respect to liabilities

(8) A failure by the Authority to comply with any provision of
this section does not invalidate a recommendation made by
it under this section.

36. Recommendations with respetct funding orindemnities

(9) A failure by the Authority to comply with any provision of
this section does not invalidate a recommendation made by
it under this section.

3.18 The effect of these clauses is tlaaffailure by the Authority to comply with any
process or @éacteofihedlause doesmaot validate:

1 a report made to the Minister on the property and liabilities of each WA Bell
Company determinebly the Authority (clause 34(4))

1 a recommendation by the Authority to the Minister of the payment of any
amount, or property ansferred to or vested in, a person with respect to all
liabilities of a WA Bell Company to that pens as a creditor (clause 35(8))

1 a recommendation by the Authority to the Minister of the payment of an
amount, or property transferred to or vested ingisgn as compensation for
providing funding for, or an indemnity against, costs in relation toBtié
litigation (clause 36(9)).

3.19 Significantly, included within thdist of matters to which the Authoritgmust have
regard when making a recommendationtte Minister is the objects of the Bill
(clauses 35(Zp) and 36(3(a)).

3.20 When the Government was asked about the purpose of these clauses, it responded:

The Government does not propose to disclose its legal advice in
relation to the formulation of provishs which are designed to
protect the integrity of the distribution process created by the Bill, in
anticipation of any challenge to the efficacy of the Bill, or any action
undertaken pursuant to the Bifi.

The objective of the Bill is to reduce the risk of collateral litigation
delaying adistribution to creditors. That includes collateral litigation

42 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,

Treasurer, 5 October 2015, p 74.

19



Standing Committee on Legislation THIRTIETH REPORT

which might allege a defeat the report to the Minister whether of
content, process or tinfé.

3.21 The Commiteeacknowledges h e Go v e r n nmemionfo seduseotheirisk pf
further litigation arising out of actionwith the Bill, which is consistent with the
object in clause 4(h). However, the protection against invalidation provided by clauses
34(4), 358) and 36(9) is another exampleintonsistencies in the Bill and haive
operation of the Bill is capable of producing an outcome that will defeatormore
of its objects.

3.22 Also, the Committee questions the utility infiposing dmandator requirementon
the Authority giventhe effect ofclauses 34(4), 35(8) and 36(9his issue is further
considered gbaragraphg.133to 7.134

AVOIDING FURTHER LITI GATION

3.23 Asstated in paragrapghll, one of t he obj e futherlitigationt he Bi | |
that will waste the resources of the State and other persons and consuftl the
litigationf unds & (cl ause 4 (h

3.24 TheCommitteenotes the potential for the following future litigation.
High Court of Australia challenge

3.25 In its submission, BGNV stated its intention to challenge the Bill, if enacted, in the
High Court of Australia on the basi¢hat the Bill is invalid as itinfringes the
Commonwealth Constitutidfi

3.26 While the possibility of a successful challenge, in itself, giviee to obvious
uncertainty, it may also pose a number of practical issues, such as the means by which
any funds paid out under the Bill could be recouped by the Authibatghallenge to
the Bill is successfulThis was highlighted in the submissionhdf Garry Trevor the
Official Liquidator of BGNV#

Taxation assessmerissuedoy the ATagainst certain WA Bell Companies

3.27 In August 2015, after the Bill was introduced in the Parliament, the ATO issued
notices of taxation assessment against a number of Bell group companies for the 2014

43 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 70.

a4 Submission 5 from Mr Garry Trevor, Official Liquidator, Bell Group NV October 2015, pg, 20, 22
and 24.See also Submission 7 frowlA Glendinning & Associates Pty Ltd, 4 October 2015, paragraph
86; Submission 8rom Hon Michael Mischin MLC, Attorney General ahktbn Dr Mike Nahan MLA,
Treasurer, 5 October 201p 81 and ALJ Woodings, Official Liquidator, The Bell Group Ltd. (in
liquidation), letter, 21 October 2015, p 2.

45 Submission 5 fronMr Garry Trevor, Official Liquidator, Bell Group NV1 October 2015, p 16.
20




THIRTIETH REPORT CHAPTER 3 Does the Bill implement its objects?

3.28

3.29

3.30

3.31

financial year for approximately $300 million. As previously noted, the amendments
in the Sipplementary Notice Paper will enable certain WA Bell Companies to contest
these assessments and exclude from the operation of the Bill those funds subject to
these assessmefifs

The ATO drewt h e C o mmattentionete ¢he amendments proposed in the
Suppementary Notice Papéy stating

At this stage, the Commissioner simply notes that the apparent
intention of the Bell Bill, if enacted in its current form, is that it
should constrain the Commissioner's capacity to administer the
income tax laws accordinto their terms. In this context it is noted
that other creditors have publicly referred to the apparent
inconsistency between the Bill and the Commonwealth income tax
law. Also it is noted that some of the recently introduced amendments
to the Bill would appear to be inconsistent with the Bill stated
purpose of reducing litigation and expediting finalisation of the
outstanding issue$.

The liquidator of BGNV submitted:

the Commonwealth only issued its tax assessments because of the
introduction of the Bi. The resolution of the tax objections to those
assessments will inevitably lead to review and appeal proceedings.
This litigation will be the direct result of the introduction of the #ill.

The liquidator ofThe Bell Group Ldl also statedthathe (thraigh his solicitors):

drew to the attention of The Hon Dr M Nahan MLA, Treasurer and
the Hon M Mischin MLC, Attorney General certain tax implications

that would arise from the transfer of all shares in WA Bell Companies
to the Authority under section 22tbi Bill *°

A discussion of any inconsistency between the Bill and Commonwealth taxation law
appears in paragrapbs8to 5.16

46

47

48

49

See Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015,
Supplementarfxplanatory Menorandump 1.

Andrew Mills, Second Commissioner, Australian Taxation Office, letter, 13 October 2015.
Submissiorb from Mr Garry Trevor, Official Liquidator, Bell Group N\ October 2015, pp 120.
ALJ Woodings, Official Liquidator, The Bell Group Ltd (in liquidation), letter, 21 October 2015, p 1.
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Possible other avenues for litigation

3.32

Mr Pettit SC also draws attention to a number ofjids avenues for litigation in his
opinion, as follows:

First, a constitutiond chdlenge appears likely. Secong issues
arise under the Bill's provisions in cl 68 in respect of judicial
review..Third, there are questionsabout the territorial reach of
the Bill, and whetherlitigation might be commencedn the UK, in
NetherlandsAntilles or elsewhee, despite the Bill. Fourth, some
parties have flagged litigation under one or more of Austrdia's
freetrade agreementsFifth, the amountsinvolved, the history, the
submissionsand the characters all suggestthat litigation will be
pursuedif at all open. Sixth, litigation may be commencedand
prosecutedor a period evenif under a dubiouscause”

OPEN-ENDED OPERATION OF THE BILL

3.33

3.34

The Government hamade a number of references to the Bill enabling an expeditious
resolution to the matters the subject of the liquidation of the WA Bell Companies.
For example, the Hon Michael Mischin MLC, Attorney Gengestdted in the Second
Reading Speech:

The procesadopted by thewthority will be similar in concept to that
used in a conventional liquidation, but the mechanics of this process
will be materially different. The ughority will have considerably
greater discretion to assess and quantify liabilities taaiguidator,

and to reach an expeditious and pragmatic resolution upon gquestions
of liability.>* [Committee emphasis]

The timescale within which the liquidation regime in the Bill will operate and all
liabilities of WA Bell Companies are to be dischargedjoverned by clause 38(6),
which provides:

38. Authority to make payments or transfer property

(6) On the first anniversary of the transfer day

50

51

52

Ken Pettit SC, Opinion, 20 October 2015, paragraph 34.

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamerary
Debates (Hansand 11 August 2015, p 4964; Submission 8 from the Hon Michael Mischin MLC,
Attorney General and Hon Dr Mike Nahan MLA, Treasurer, 5 October 2015, pp 93 and 95. See also Bell
Group Companies (Finalisation of Matters and Distribution ofc€eds) Bill 2015,Explanatory
Memorandump 1.

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamentary
Debates (Hansand11 August 2015, p 4964.
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3.35

3.36

3.37

3.38

3.39

(a) every liability of every WA Bell Company to the person
is, by force of this Act, discharged aedtinguished;
and

(b) the determination of the Governor under section 37 in
relation to the person ceases to have effect.

Additionally, clause 40(1) provides for the closure of the Fund as follows:
40. Closure of the Fund

(1) The Fund is closed by foroéthis section when whichever of
the following first occur®

(a) the Administrator certifies in writing that all money that
the Authority is required to pay out of the Fund under
section 38 has been paid;

(b) the first anniversary of the transfer day.

Amendments proposed in the Supplementary Notice Paper will, if enacted, extend the
12 month period for the completion of the distribution process resulting from the
uncertainty around the taxation questions. The timis for the closure of theund
arecorrespondingly extended.

The Law Council of Australia is of the view these amendments undermine the
suggestion that the Bill wiltexpeditiously resolve all disputes without the need for
further legal proceedingér’4

The Committee asked the liquidafor The Bell Group Ld:

1 Whether he had any estimate of the time it might take to conclude all current
and penihg proceedings concerning the Settlemant®

1 How does any estimate compare to the possible timeframe for the
determination of the property andbilities of WA Bell Companies under the

Bill?>°

The liquidatorresponded as follows:

53

54

55

Bell Group Companies (Finalisation of Matters and Distributdd Proceeds) Bill 20155upplementary
Explanatory Memorandunp 3.

Ms Victoria Butler,Deputy Chair, Insolvency and Reconstruction Law Committee of the Business Law
Section, Law Council of Australid'ranscript of Evideng 6 October 2015, p 2.

Hon Robyn McSweeney MLC, Chair of the Standing Committee on Legislation, letter, 16 October 2015.
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3.40

3.41

Given:

Given that it is very difficult to estimate the time it will take for court
proceedings (and any appeals therefrom) to be resolved, and that the
scope and complexity ofepding or foreshadowed proceedings is
currently unknown, doing the best | can:

(@) In the absence of settlement between the material creditors |
estimate it may take anything between 5 to 15 years for all
current, pending and foreshadowed proceedings whidhafféct
the distribution of the settlement sum to be finally resoi¥ed.

(b) Given that the recent foreshadowed amendments to the Bill
contemplates that the Authority will complete the administrations
within 6 years, that is likely to be less than my estirofithe time
it would likely take for all current, pending and foreshadowed
proceedings to be finally resolved in the ordinary codfse.

the operended nature of the timeframe within which the liquidation regime in
the Bill will operate; and

the uncertainty regarding when the anticipated objections to tax assessments
issued against a number of WA Bell Companies by the Commissioner of
Taxation will be dealt with,

the Committeecannot determine with certaintyhether the Billwhen incorporated

with the amendments proposed in the Supplementary Notice Paper, will provide for
the distribution of the property of WA Bell Companies and compensation to creditors
who funded theéBell litigation in a timelier manner than under the current law. This is

despitethe number of current and pending proceedings.

While clause 78 of the Bill provides for the expiry of the Bill, if enacted, at the end of

six years beginning on the day the Governor makes the determination under clause
37(2), there is no precigenescale within which this determination will be made, if

ever>®

56

57

58

ALJ Woodings, Official Liquidator, The Bell Group Ltd. (in liquidation), letter, 21 October 2015, p 8.

Ibid, pp8-9.

There is no requirement on the Gower to actually make any determinations under clause 37.

24



CHAPTER 4

OTHER UNCERTAINTIES ARISING FROM THE BILL

DIFFERENCE BETWEEN SECTION 5640F THE CORPORATIONSACT 2001AND THE BILL

4.1

4.2

4.3

4.4

A number of significant differences betweé#re liquidation regime sought to be
imposed by the Bill and that under tm®rporations Act 2001vere highlighted in
evidence to the Committé2.

One significant difference which was the subject of detailed consideration during the
inquiry was between seah 564 of theCorporations Act 200and the Bill.

Section 564 provides:

Power of Court to make orders in favour of certain creditors
Where in any winding up:

(a) property has been recovered under an indemnity for costs of
litigation given by certain @ditors, or has been protected or
preserved by the payment of money or the giving of indemnity
by creditors; or

(b) expenses in relation to which a creditor has indemnified a
liquidator have been recovered,

the Court may make such ordess, it deemgust with respect to the
distribution of that property and the amount of those expenses so
recovered with a view to giving those creditors an advantage over
others in consideration of the risk assumed by thEommittee
emphasis]

As stated in paragrapghliclause 4(c) provides:

4. Objects of this Act

The objects of this Act arfie

59

See ALJ Woodings, Official Liquidator, The Bell Group Ltd. (in liquidation), letter, 21 October 2015,
pp 3-4; Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan
MLA, Treasurer, 5 October 2015, pp-&® and Ken Pettit SC, Opinion, 20 October 2015, paragraphs 37
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4.5

4.6

4.7

4.8

4.9

4.10

(c) to provideappropriate compensatioio the creditors who funded
the Bell litigation taking into account the fundingrovided and
the associated risks assumed by thE&ommittee emphasis]

Of concern to some witnesses was tleence in wording betweena@urt making
order s as it deems 6j ust o i n section
compensationdé in clause 4(c

In a hearing before the Committee, the Law Council of Australia stated:

Mrs Gordon Can | just make a point about appropriate versus just?
Under section 564, the court considers all the circumstances to
determine what is just. Under this legislation &ee only talking
about what is appropriate having regard to the guidance that is given
in the legislation, to the extent that there is guidafice.

In its submission, WA Glendinning referred to the Bill overriding section 564 as
follows:

There has grown umiAustralian jurisprudence a series of tests in
relation to what is an appropriateaymento funding creditors under
Section 564 of the Corporations Act. Those tests have been removed
by this Billé **

Given the BIll, if enacted, will provide for a stay all proceedings with respect to
property of WA Bell Companies pursuant to clause 67, the outcome of the application
pursuant to section 564 that is the subject of COR 146 of 2014 currently before the
Supreme Court of Western Australidl likely never beknown

However, the Committee is of the view there is a potential for thet®Bitleliver a
different outcome than the Coudn the basis of the diffence in words between
clause 4(f and section 564Further there is potential for a different outconue d¢o
the absolute discretion vesteddoththe Authority and the Governor.

The Committee also received evidence of the conflicting positions of various
witnesses on a number of other issues relevant to the funding BéliHaigation and
section 564jncluding if and when WA Glendinning offered to fund the litigatidn.

60

61

62

Mrs Barbara Gordon, Lecturer, Law School, University of Western AustiBlemscript of Evideng
6 October 2015, p 8.

Submission 7 from WA Glendifmg and Associates Pty Ltd, 4 October 2015, Schedule 7, p 38.

See Submission 7 from WA Glendinning and Associates Pty Ltd, 4 October 2015, paragr&2hs 25
Mr Hugh McLernon, Director, WA Glendinning and Associates Pty LEdcanscript of Evidencge

6 October2015, p 6; R Whithear, Chief Executive, Insurance Commission of Western Australia, letter,
22 October 2015, pp-8 and Supplementary Submission A of Hon Michael Mischin MLC, Attorney
General and Hon Dr Mike Nahan MLA, Treasurer, 23 October 2015;6pp 5
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These conflicting accounts are just one example of the opposing positions of various
creditors on the many issues arising out ofgk# litigation.

4.11 Hon Ken Travers MLC and Hon Lynn Maaren MLC are of the view thathe
guestion of whether WA Glendinning offered to help fund the litigation, including the
circumstances and timing of any offenay be an important consideration for the
Courtwhen reaching a decision undecson 564 onWw at i sreward fojthes t 6
risks assumed by the Funding Creditors.

THE POTENTIAL IMPACT OF SECTION 5F(3) OF THE CORPORATIONSACT 2001

4.12 The Committee has identified an additional source of uncertainty which may impact
upon the operation of the Bill, naty, section 5F(3) of th€orporations Act 2001

4.13 This provision provides that regulations (made by the Commonwealth Government)
may provide that a declaration by a State or Territory, relying on section 5F, excluding
the application of th€orporations Ac001(as provided in clause 45) does not apply
to the extent provided for in the regulatidns.

4.14 Accordingly, it is possible that, at any time after the Bill is enacted, the
Commonwealth Government may make regulations reversing the effect of the
declaration which appears in clause 45.

4.15 In their submission, the Attorney General and the Treasurer stated:

Consultation was undertaken with the Commonwealth Government,
Department of the Treasury, and the honourable the Treasurer of the
Commonwealth during the development of the Bill, on the essential
concepts and mechanisms proposed tmtreduced.

The Honouwable the Treasurer of the Commonwealth provided
written advice to the Honourable the Treasurer that the
Commonwealth did not object to the introduction and implementation
of the measures proposed to be embodied in th&Bill.

4.16 Notwithstanding the evidencd the Attorney General and the Treasurer regarding the
views of the Commonwealth Government, the Committee recognises this is a risk
inherent in the operation of Part 1.1A of therporations Act 2001The Committee is
unable to quantify the degree of risk

63

SeeHIH Casualty and General I nsurance Ltd [2003]Bui | der s
NSWSC 1083t paragraph 81
64 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,

Treasurer, 5 October 2015, p 45.

27



Standing Committee on Legislation THIRTIETH REPORT

4.17 TheCommitteealsonotes the role played by section 5G of @@porations Act 2001
pursuant to clause 46 of the Bill and the fact it does not contain any similar regulation
making power to clause E8)°° and makes the following recommendation.

Recommenddion 1: The Committee recommends that the Attorney General inform
the Legislative Council, should regulations be made pursuant to section 5F(3) of th
Corporations Act 200XCth), how clause 46 of théBell Group Companies (Finaliston
of Matters and Distribution of Proceeds) Bill 20M8ould operate.

COMMENCEMENT DATES OF DIFFERENT PROVISIONS OF THE BILL

4.18 The Committee notes the uncertainty created by the commencement dates of the
following provisions and parts of the Bill.

Part 3of the Bill
4.19 Clause 2(1)(d) provides:
2. Commencement
(1) This Act comes into operation as follodvs

(d) the rest of the Add on a day fixed by proclamation, and
different days may be fixed for different provisions.

420 The 6érest of t hwhicAioctudes dlanse R2(lypeosiding for; at theld
beginning of the transfer day, the property described in clause 22(1) transferring to
and vesting in the Authority.

421 Clause8)of the Bill defines O6transfer day?d
3. Terms used
(1) In this Act,unless the contrary intention appears
transfer daymeans the day on which Part 3 comes aperation;

4.22 The transfer day is, therefore, a critical event in and an essential condition precedent
to, the liquidation process in the Bill.

4.23  Providing for par of an Act to come into operation on a day fixed by proclam&tion
means that theris a discretion left with the ¥ecutiveregarding when laws passed by

& With respect to post commencement provisions as defined in clause 5G(14), which is legislation of the

type introduced by thBell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill
2015
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4.24

4.25

Parliament come into operation, which includes the discrétiondefinitely suspend
such lawg’

The Committee notes that where unfettered control is given to the Executive to decide
the commencement of legislation, this can usurp the power that lies at the heart of the
role of the Western Australian Parliamewthilst this has become common in recent
yeas, it neverthelessises the following FLP:

1 Does the Bill have sufficient regatdthe institution of Parliameft

12.Does the Bill allonthe delegation of legislative power only in appropriate
cases and to appropriate persaffs

The Attorney Generalnd the Treasurer, in their submission, stated:

The Government has not determined the day upon which
proclamation of the operative provisions will take place. Nor has the
Government yet formed a view as to whether the whole of the Act will
be proclaimed abnce, or in parts?

The Government will confer with the Administrator, once an
Administrator has been provisionally appointed, to discuss the
practicalities and will take into account the Administrator's view of
the practicalities of the administration tife Bill, once proclaimed, in
forming a concluded view upon the timing and phasing of
proclamation’’

Clauses 48 to 50 of the Bill

4.26

Clause 2(2) of the Bill provides:
2. Commencement

(2) Sections 48 to 50 are deemed to have come into operation at 12
noon o the day before the day on which the Bill for this Act was
introduced into the Legislative Assembly.

66

67

68

69

70

A proclamation is gublic announcementith statutory authority published in tli@vernment Gazette
and made by the Governor in Executive Council

See Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes
Review, Report 45\ orking with Children (Crimmial Record) Amendment Bill 2009 March 2010, p 12

and Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes
Review, Report 84\edicines, Poisons and Therapeutic Good Bill 2Qu@8February 2014, p 31.

Appendix4, ltem 12.

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp 46.

Ibid, pp 4647.
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4.27 While this provides certainty about when these provisions will come into operation,
the retrospective operation of clauses 48 to 50 creates signifiazartainty by virtue
of them having the potential to influence behaviour before the enactment of the Bill.
4.28 In remarking on the retrospective operation of clauses 48 to 50, the Law Council of

Australia submitted:

Such an approach is inherently unsound ahgesious concern. For
example, it could be used by the government of the day to force
certain behaviours in circumstances when a bill has not and may
never be duly passéd.

4.29 In light of this evidence, the Committee makes the following recommendation.

Recommendation2: The Committee recommends that the Attorney General inform
the Legislative Council whether there are any amendments that could be made t
clause 2 of theBell Group Companies (Finalisation of Matters and Distriboin of
Proceeds) Bill 2015that could address concerns raised about the timing of the
commencement of clauses 48 to 50 of tBell Group Companies (Finalisation of Matters
and Distribution of Proceeds) Bill 2015

Minority Recommendation 1:

A minority of the Committeecomprising Hon Ken Travers MLC and Hon Lynn MacLa
MLC recommends that:

The Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) E
2015be amended to ensure all clauses of the Bill are proclaimed within six montio$
the Bill receiving Royal Assent failing which the Act expires

n Submission 6 from The Law Council of Australia, 2 October 2015, p 2.
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CHAPTER 5
CONSTITUTIONALITY OF THE BILL

GENERALLY

5.1

The Committee posed a range of questions to Mr Pettit SC on the constitutionality of
the Bill. Mr Pettit SCadvised othe following on the constitutional issuessed inthe
guestionsasked.

SECTION 51(XXX1) OF THE COMMONWEALTH CONSTITUTION

5.2

5.3

Section 51 (xxxi) of theCommonwealth Constitutiorprovides the following
legislative power of the Commonwealth

Legislative powes of the Parliament

51. The Parliament shall, subject to this Constitution, have power to
make laws for the peace, order, and good government of the
Commonwealth with respect #:

(xxxi) the acquisition of property on just terms from any State or
personfor any purpose in respect of which the Parliament
has power to make laws

Mr Pettit SC is of the view that

1 Whilethecr edi t or 6s capacity t o@rpperipfoe f or
the purposes of section 51(xxxi) of tB@mmonwealth Constitutiomhe Bill,
if enacted, will not be a law of the Commonwed{tlespitePart 6 of the Bill
applying Part 1.1A of theCorporations Act 2001and therefore will not be
subject to section 51(xxxi)

1 If the Bill were a proposed law of the Commonwealth, it woifildnacted, be
likely to offend section 51(xxxi)in not providing forthe acquisition of
property onjust termé’?

Committee comment

54

The Committealraws to the attention of the Houge opinion of Mr Pettit S@vhich
highlights the significance of lawsf dNVestern Australia not being required to

72

Ken Pettit SC, Opinion,20 October 2015, paragraphs -B3. See also Submission 8 from
Hon MichaelMischin MLC, Attorney General and Hon Dr Mike Nahan MLA, Treasurer, 5 October
2015, pp 5758.
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guarantee the acquisition of property on just terms. This enables the Bill to govern the
means by which compensation will be provided according to its terms, which, as
stated above, does not guarantee that any eonsapion will, in fact, be provided to

any creditors who funded ttgell litigation.

5.5 Hon Ken Travers MLC, in noting the strong views eegsed by Members and
previous ommittees of this House on the need for property to be acquired by the State
on 6¢ums P draws to the attention of the
it were a proposed law of the Commonwealth, would likely offesudion 51 (xxxi) of
the Commonwealth Constitution

SECTION 1090F THE COMMONWEALTH CONSTITUTION
5.6 Section 109 offte Commonwealth Constitutiqerovides:
Inconsistency of laws

109. When a law of a State is inconsistent with a law of the
Commonwealth, the latter shall prevail, and the former shall, to
the extent of the inconsistency, be invalid.

5.7 Mr Pettit SC is of theview that die to the net effect of Part 1.1A of tB@erporations
Act 2001 applied by Part 6 of the Bill, the Bill is not inconsistent with the
Corporations Act 2001land, therefore, does not infringe section 109 of the
Commonwealth Constitution

Inconsistacy with Commonwealth taxation law
5.8 Mr Pettit SCstated in relation to the Bill:

In the time availableand in the absence of any specifientention, |
have not been able to identify any inconsistency with Commonwealth
taxation law’

5.9 The Committee alsoefers to what was stated by Mr Andrew Mills, Second
Commissioner of Taxation, in paragrapl28 Unfortunately, as Mr Pettit stateldr
Mi | dtads & meappearsdo flag an inconsistency with Commonwealth tax laws, but
does not assist in identifying the inconsisted®y The same lack of exegesis can be
found in the submission of Mr Garry Trevor, Official Liquidator of BGNV who states
that:

& Ken Pettit SC, Opinion, 20 October 2015, paragraph 82.

" Ibid, paragraph 74.
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5.10

5.11

5.12

5.13

5.14

there is an inconsistency for the purposes of s.109 of the Constitution
between the Bill and thmcome Tax Assessment Act 198&h) and
other Commonwealth taxation legislatith

The Supplementary Explanatory Memorandum states:

The proposed amendments ttee Bill make it consistent with the
operation of the Commonwealth taxation laws while minimising the
impact of those amendments on the attainment of the overall
objectives of the Biff®

The Supplementary Explanatory Memorandum further states that amesdimethe
Supplementary Notice Paper aim to:

Proceed with minimal delay or disruption while those disputed
taxation issues aregesolved between the ATO and the WA Bell
Companies, the amendments will allow Bik to operate at least on
those funds thadre not subject to the taxation assessméhts

The tax liabilities in question concelBGL asthe head company of a consolidated
group for income tax purposes which includes many of the WA Bell Group
Companieg? Various notices of assessments for incomentare issuedor the 2014
financial yearrecovered by the liquidator as a result of the settlement of the Bell
proceedingso TBGL and certain other Bell Group compani€se amount of tax to

be paid by TBGL is a post liquidation tax liability of approxtetg $298 million to be

p a i ah the @arlier of: the day before the transfer day if the Bill is enacted and 31
December 2016°

Liguidator Mr ALJ Woodings haformally objected tahe tax assessmentsut in the
meantime, the liquidator has an obligation under section 254(d){dE Income Tax
Assessment Ad936 (Cth) to retain sufficient funds to meet the assessmigint.
Woodingshas to date, successfully challenged notices of assessment issued by the
Deputy Commissioner of Taxation in the Federal C8Urt.

Further, mce the shares in WA Bell companies are transferred to the Authority,
taxation crystallisesMr Woodings said clause 22 will have the effect of causing:

75

76

7

78

79

80

Subnission 5 from Mr Garry Trevor, Official Liquidator, BGNV, 1 October 2015, p 22.
Supplementary Explanatory Memorandum, p 1.
Ibid.

The group was formed for income tax purposes from 1 July 2002 according to Submission 8 from
Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA, Treasurer, 5 October
2015, p43.

ALJ. Woodings, Response to Questions, 21 October 2015, p 1.
David Hargreaves, Senior Assistant State Solicitor, State Solicitor's Office, letter, 26 October 2015, p 3.
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all of the WA Bell Companies that ammembers of the tax
consolidated groumf which TBGL is the head companyexit the
group. Ths is because th&A Bell Companiesvill no longer be
wholly-owned subsidiaries of TBGLThey will all have become
wholly owned subsidiaries of the Authorityrherefore, they will not
beeligible to be subsidiary members of the tax consolidated group

This would be likely to result insignificant capital gaindeing made
by TBGL ashead company of itséax consolidated group ardr
income tax liabilities arisingfor one or more of the Bell Group
Companies (whether or not WA B&llompaniesyas a result of not
having access to gndeductions or carry forward tax losses the
TBGLtax consolidated group®

515 On the question of the ComnmoadiguidaidntMrés capac
Pettitisofhe vi ew t hat ptrbosto Bfed the cabacaysof the dTO tad
recoup tax liabilities or to discriminate against the ATO.

5.16 Inthe time available, the Committee has been unable to identify whetheatbenay
inconsistencies between the Bill and Commonwealtlatiax law. The Committee
notesthat the proposed amendments to the Bill make it consistent with the operation
of the Commonwealth taxation laws while minimising the impact of those
amendments othe attainment of the overall objectives of the Bill.

Committee comment

517 Mr Pettit SC6és opinion reflects the compre
Corporations Act 200Endeavours to overcome inconsistencies between a State or
Territory law which mayotherwise attract the intervention of section 109 of the
Commonwealth ConstitutiornThis is illustrated in the remarks of Barrett JHiH
Casualty andGeneral Insurance Ltd v Buildngnsur er sé Guar,antee Co
where His Honour stated:

A Commonwe#h law cannot cut across the Constitution by
attempting to declare valid that which s.109 makes in¥gliBut it

can so define and mould its own operation as to forestall
inconsistency of the kind with which s.109 is concerned. Section 5F of

81 ALJ. Woodings, Response to Questions, 21 October 2015, p 1.
82 Ken Pettit SC, Opinion, 20 October 2015, paragraph 81.
8 University of Wollongong v Metwal({1984) 158 CLR 447

34



THIRTIETH REPORT CHAPTER 5 Constitutionality of the Bill

the Corporatios Act is a defining and moulding provision of this
kind #*[Committee emphasis]

THE DOCTRINE OF SEPARATION OF POWERS AND JUDICIAL REVIEW
Separation of powers

5.18 The doctrine of the separation of powers provides for the division of responsibilities
between the legislative, executive and judicial arms of governniieritas been
recognised that certain | aws of a State ma
judicial independence and integrityrereby infringing this doctrin®.

519 Mr Pettit SC expressed the view the Bill (
Commonweal thdéds judiciary or judicial pr oces

In my opinion, there is little risk that cl 68 of the Bill
unconstitutionally interferes with any outcome of the judicial
processor with judicial independencethe Bill has affected the
manner in which creditors may prove debtsin the winding up of
WA Bell Companis, and gives statutory guidancefor the manner
in which that winding up is to be conducted.That has the effect
that no Court will be involvedin the winding up or distributions
under it. Howeve, those aspects of the Bill effect no
unconstitutionalinterferencewith judicial power®

Judicial review

5.20 The courts have the power to judicially review administrative action to ensure
compliance withthe requirements contained in legislatiomhich will determine
whet her an administrator has failma to fol
error 6.

5.21 Ajurisdictional error occurs if a decision maker makes a decision outside the limits of
the functions and powers conferred on him or her by an Act of the Parliament or does
something which he or she ladke power to dd”’

5.22 Jurisdictionalerror therefore defines the limits of legislative, executive and judicial
powe at federal and State levels.describes a limitation on Commonwealth and

84 [2003] NSWSC 108t paragraph 8(ee also Submission 8 from Hon Michikschin MLC, Attorney
General and Hon Dr Mike Nahan MLA, Treasurer, 5 October 2015, {3381
8 Ken Pettit SC, Opinion, 20 October 2015, paragraph 84.

8 Ibid, paragraph 88.

87 Re Refugee Review Tribunal; Ex parte A@@00) 204 CLR 82, at paragraph 167.
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5.23

5.24

5.25

5.26

State legislative power because it is not possible for any legislation to deny
jurisdiction to the Hjh Courtof Australiaor the State Supreme courts.

Mr Pettit SCdescribedurisdictional error as follows:

The High Court and the Supreme Courts necessarily have jurisdiction

to determine whether an administrator has so failed to follow a

statute thath@r she has made a Ajurisdictional
of such important departure from statute that its consequences must

be set asidé®

This determination is madstera judicial review of theactions of that administrator.

The Committee has covetethe legal principles governing judicial review in
paragraphg.128to 7.129

Mr Pettit SC al so commented on t he Bi |l
6remediesd as foll ows:
1 While clause 68(4) of the Bill enables the full range of remedies to still be

available despite the terms of clause 68(1) to (3), there is a questiothe
practical ability to apply for them. This is because of the restrictions in other
clauses, such as those preventing reports ecmhtmendations being invalid
despite a failure to comply with a mandatory requirement and the absolute
discretion indecision making provided for in clause 33(3).

1 If the Bill is effective in formally permitting judicial review, on the one hand,
but removing the usual bases for establishing such error, the result will be that
judicial review is practically excluded.

1 Clause 62 may have the effect of preventing any judicial review whatsoever
due to it providing that the omission (which includes the omission of any act,
matter or thing under or for the purposes of the Bill) is not to be regarded as
placing any person in baeh of any law of the Stafé.

Committee comment

5.27

The Committee agrees with the opinion of Mr Pettit SC that, despite clause 68(4)
permitting judicial review for jurisdictional error, there may be practical difficulties in
applying for such relief for the asons set out in paragrapl26

88

89

90

91

Ken Pettit SC, Opinion, 20 October 2015, paragraph 94.
Ibid, paragraph 99.

Ibid, paragraph 92.

Ken Pettit SC, Opinion, 20 October 2015, paragraph 133.
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5.28

5.29

5.30

5.31

5.32

There may be scope for an application for judicial review should the Authority fail to
provide a draft reporpursuant to clause 32(3), to a person who has given particulars
of a liability under clause 38.This is because the terms of clause 32 make it a

mandatory step before the Authority can finalise its determination of property and
liabilities and make recomamdations to the responsible Minister and the clause does
not have a provision of the type falim clauses 34(4), 35(8) and(95>

However, there is no timeframe for the provision of a draft report and no requirement
for any amount to be paid by a detération of the Governor. Accordingly, it may be
difficult for the person to know exactly when such a failure occurred upon which to
base an application for judicial review.

To provide greater certainty and overcome this difficulty, the Bill should pravide
timeframe within which a draft report must be provided pursuant to clause 32(3). A
recommendation to this effect has been made in para@réh

Furthermore,any application for review for jurisdictional error on the basis of a
failure to follow a procedural step such as that contained in clause 32(3) may face
anotherobstacle Regardless of the mandatory requirements to be followed by the
Authority, the Goverar is the final decision maker whose discretion is not fettered by
the Bill in any way.

In the Committeeds vVvi ew, the practical
relief for jurisdictional error may operate practically exclude that basis for relief.

This may raise a question over whether the Bill could be subject to a legal challenge
on this basis.

Recommendation3: The Committee recommends thathe Attorney General inform
the Legislative Counci whether the Bell Group Companies (Finalisation of Matters ang
Distribution of Proceeds) Bill 2015oractically excludes any opportunity for judicial
review due to the operation of provisions such as 33(3), 34(4), 35(8) and 36(9).

CONCLUSION

5.33

It is not mssible to predict with absolute certainty the prospects of success of any
challenge to the validity of the Bilbn whether it infringeshe Commonwealth
Constitution The Courts respond to different legislative scenarios. As has been
recognised, the Billrepresents a response to a unique and extraordinary set of
circumstance$!

92

93

94

See Further Supplementary Submission B from Hon Michael Mischin MLC, Attorney Gendrbloa
Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 8.

Ken Pettit SC, Opinion, 20 October 2015, paragraph 100.

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouRailliamentary
Debates (Hansard)l1 August 2015, 4962.
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CHAPTER 6
TRANSPARENCY ISSUES WITH THE BILL

L ACK OF REASONS

6.1

6.2

6.3

6.4

Provisions in the Bill repeatedly provide that reasons need not befgivdacisions
The Bill:

1 contains no requirement that a draft report provided pursuant to clause 32(3)
contain reasons

1 at dauses 35(Band 36(6) provides that recommendations by the Authority
with respect to liabilities of WA Bell Companies and with respect to funding
and indemities need not contain reasons

1 at clause 37A(4) provides that a determination by the Governor of an amount
to be paid to, or property to be transferred to or vested in, a person need not
contain reasons.

The Committee notethat the Western Australian Oradsmail $uidelines onthe
giving of reasons for administrative decisiagstatesthe following benefitfor giving
reasons for decisions

9 morepublic confidence in the decision
1 moreconsistency in decisiemaking
§ fairnessand transparency mecisionmaking®

These gui del i nlg]zvingadasorms alsotdamorstratesh teahspai@ncy,
accountability and quality of decisienaking®®

There is no general ruleowever,at common law, or principle of procedural fairness,
that requiresreasons (adequate or otherwise) to be given for administrative
decisions”

95

96

Ombudsman Western Australia, Guidelin€ying reasons for decisionguly 2009, p 1. Available at:
http://www.ombudsman.wa.gov.awBlications/Documents/quidelines/Givingasongor-decisions.pdf
Viewed 23 October 2015.

Ibid.
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6.5 Unless a statute, either expressly or by necessary implication, requires reasons to be
given, an application for judicial review to the Supreme Court of such a decision
cannot encmpass a request for an order requiring the decisiaker to give reasons
for the decision.

6.6 The Law Council of Australia, in its submission, stated:

There is no requirement of transparency in the process in that neither
the Authorityés hecGowmenmantr d o ndeatoer mi n at
need contain reasons (sections 35(3), 36(6) and 37X(4)).

6.7 The Western Australian Bar Association also expressed concerns about the lack of the
requirement to provide reasofis.

6.8 The Committee notes the lack of a requirement fasa@as is one of a number of
measures i n theprot&i dgainst dhe pasgibilitg df challenged by
litigationd%° In their submission, the Attorney General and the Treasurer stated:

As a matter of policy, underlying the Bill and for the purpo$e o
achieving the object of minimising future collateral litigation, the
Government has determined that the Minister does not require
reasons for the purpose of transmitting the recommendation of the
Authority to the Governor for consideration.

An obligationto supply reasons creates the risk of extensive litigation
as to the adequacy of those reasons, and the exposed process of
reasoning, which is inimical tthe policy of the Bilt%*

o7 Per Gibbs CJ irPublic Service Board of New South Wales v Osnjp886] 159 CLR 656 at 662. See
also Groves, MatthevReviewing Reasons f&dministrative Decisions: Wingfoot Australia Partners Pty
Ltd v Kocak Sydney Law Review, volume 35, p 627 and Western Australia, Legislative Council, Joint
Standing Committee on Delegated Legislation, Report Sifgreme Court Amendment Rules 2013
24 October 2013, which contains an overview of the relevant law. On the recommendation of that
Committee, the Legislative Council disallowed Bpreme Court Amendment Rules 2@d3ich would
have prescribed that an applicant may apply to the Supremet @muan order requiring an
administrative decision maker to give reasons. See also Western Australia, Legislative Council, Standing
Committee on Uniform Legislation and Statutes Review, Report P&yiew of Planning and
Development (Development Assesdrifamels) Regulations 2018 September 2015, p 77.

%8 Submission 6 from Law Council of Australia, 2 October 2015, p 4. See also Ms Victoria Befterty
Chair, Insolvency and Reconstruction Law Committee of the Business Law Section, Law Council of
Australia, Transcript of Evideng 6 October 2015, p 3; Submission 5 frovin Garry Trevor, Official
Liquidator, Bell Group NV 1 October 2015, p 4; Mr Hugh McLernon, Director, WA Glendinning and
Associates Pty LtdTranscript of Evideng 14 October 2015, p 11.

9 Western Australian Bar Association, Media Release, 3 June 2015, p 1.

100 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 71.
101 Ibid, p 73.
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There is, however, no specific obligation to provide reasons in
relation todetermination of a proof under Part 5.6 Division 6 of the
Corporations Act®

RECOMMENDATIONS AND D ETERMINATIONS NOT PU BLIC

6.9

6.10

6.11

6.12

The Bill does not require any draft reports, recommendations by the Authority or
determinations by the Governor to be made publmwever, this does not preclude
persons provided with this information from making them puffic.

In their joint submission to the Committee, the Attorney General and the Treasurer
stated:

There is no requirement in the Bill for the Governor's determination
to be made public. The amount determined to be payable and paid to
a creditor is a matter whiclthe creditor may or may not choose to
make public according to its own intere&ts.

They also stated, in their further supplementary submission:

It is not intendedthat the report of the Authority under clause
34, submittedby the Minister to the Governor under clause 37,
will be a public document®

The Committee makes the following recommendation.

Recommendation4: The Committee recommends thathe amount determined by the

Governor to be paid to the Insurance Commission of Western Australiabe made
public.

102

103

104

105

Submission 8 from Hon Michael Mischin ML@ttorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 73.

Ibid, pp 68 and 79. See also Further Supplementary Submission B of Hon Michael Mischin MLC,
Attorney General and Hon Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 8.

Sulmission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 79.

Further Supplementary Submission B from Hon Michael Mischin MLC, Attorney General anBrHon
Mike Nahan MLA, Treasurer, 23 October 20p53.
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Minority Recommendation 2:

A minority of the Committeeomprising Hon Ken Travers MLC and Hon Lynn MacLa
MLC recommends that:

The Bell Group Companies (Finalisation of Proceeds and Distribution of Proceedsl
2015be amended to ensure the amount determined by the Governor to be paid The
Insurance Commission of Western Australids made public

6.13 The Committee makes the following further recommendation.

Recommendation5: The Committee recommends that the Attorney General explain to
the Legislative Council why any other amounts which are determined by the Governot
to be paid should not be required to be made public, given the public interest in the
Bell Group CompaniesKinalisation of Matters and Distribution of Proceeds) Bill 2015
and the fact those receiving payments are not precluded from making this public.
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CHAPTER 7
SPECIFIC CLAUSES IN THE BILL

CLAUSE 3OF THE BILL 0 DEFINITION OF LIQUID ATOR
71 Clause3l)of the Bill defines O6liquidatord

liquidator includes a provisional liquidator appointed to, anolding
office with respect to, a WA Bell Compainymediately before the
transfer day'*®

7.2 In his opinion, Mr Pettit SC states that this difom is not clear as iloes not address
t he meaning o f parafiel tena (tod provisionad liquidator) and
recommends that it is amended to read:

Liquidator means a liquidator of a WA Bell Company and includes a
provisional liquidator of a W/Bell Company?’

7.3 The Committee agrees with Mr Pettit SC and accordingly makes the following
recommendation.

Recommendation6: The Committee recommends thatclause 1) of the Bell Group
Companies (Finalisation of Matters an®istribution of Proceeds) Bill 201%e amended
as follows:

Page 6, lines 9 and M To deletefii ncl udes a provi sional
holding office with respect to, o0 and i

means a liquidator of a WA Bell Company and includes a provisiondiquidator of

CLAUSE 4(A) OF THE BILL

7.4 As stated in paragraphl], clause 4(a) of the Bill provides:

106 Amendments proposed in the Supplementary Notice Paper, if agreed to, will amend the definition to

State:

liquidator includes a provisional liquidator appointed to, ahdlding office with
respect to, a WA Bell Compamgmediately beforé

(a) for a WA Bell Company that was registeietnediately before the transfer
dayd the transfer dayand

(b) for a reinstated WA Bell Compady the day on whichhe company was
deregistered;

107 Ken Pettit SC, Opinion, 20 October 2015, paragraph 158.
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The objects of this Act afe

(a) to provide a mechanism to resolve, without litigation,
disputes which have arisen in relation to the distribution of
funds (theBell litigation funds) received by the liquidator
of TBGL and certain of its subsidiaries (tBell group of
companie$ as a cosequence of thBell litigation and the
settlement of it in 2013;

7.5 In his opinion, Mr Pettit SC states that the Bill does not attempt to resolve disputes
which have arisen in respect of distribution butpagses them and that clause 4(a)
would more acar at el y r ef | e cotprovide ia snectagism,switlaouti n g

l itigation, f&% the distributioné

7.6 The Committeegenerallyagrees with Mr Pettit SGut prefers the wordé t h a t
i ti gat iicorsisteatswithtwihat & stated in clause 4(B)gcordingly the
Committeemakes the following recommendation.

Recommendation7: The Committee recommends thatclause 4(a) ofthe Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206& amended
as fdlows:

Page 9, lines 10 and 1& To deletef mec hani sm to resol ve,
which have ari seimseitn relation too and

mechanism, that avoids litigation, for

CLAUSE 4(D), (E) AND (F) OF THE BILL
7.7 As stated in paragrapghl], clauses 4(d)e) and (f)of the Bill provide:
The objects of thiéct are-

(d) to reflect the circumstance that without the funding mentioned in
paragraph (c), theBell litigation funds wouldnot exist and the
creditors of the Bell group of companies would have received no
(or only nominal) dividends in the liquidation of those companies;

(e) to make reasonable provision for the distribution of the property
of the WA Bell Companies having regaa the uncertainties
existing as to the nature and extent of that property;

108 Ken Pettit SC, Opinion, 20 October 2015, paragraph 160.
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() to make reasonable provision for the satisfactionliabilities
owed to creditors having regard to thacertainties existing as to
the nature and extent of thosabilities;

7.8 The Committee notes that;

1 The matters the subject of clauses 4(d) and (e) are, currently, yet to be
determined and are the subject of legal proceedings which the enactment of
the Bil will, by clause 67, stay

1 The Governor will assume the ultimate decision mgkirole in any
distribution of the property of WA Bell Companies.

7.9  Also, in his opinion, Mr Pettit SC states as follows:
"Uncertainty” in property orliabilities

Clause4(e) refersto the "uncertaintiesexistingasto the nature and
extento f tlie propertyof the WA Bell Companiesas a fact relevant
to the distribution of that property. However,at the point when a
distribution is to be made, the property should be the subject of
the Authority's report under cl 33, and madecertain.

Clause 4(f) similarly refers to uncertaintiesabout the liabilities.
However, the liabilities will be declaredundercl 33.

By clause 33(3), the Authority has absolute discretion in
determiningthe property and liability, but that provision cannot
render the property or the liabilities "uncertain” for the purposeof
cl 4. In any event, despite the discretion, cl 34 refers to the
property and liabilities "as finally determined"by the Authority.
Any earlier uncertaintyis irrelevant.

Itis notclearto mewhatthedraftsmanintendedbytheseaspectof
cll 4(e)and4(f).**

7.10 Due to this lack of clarity, the Committee makes the following recommendation.

Recommendation8: The Committee recommends thathe Attorney General explain to
the Legislative Counci l the intent of
clauses 4(e) and (f) of theBell Group Companies (Finalisation of Matters anc
Distribution of Proceeds) Bill 2015and whether it is neessary for such reference to
remain.

109 Ken Pettit SC, Opinion, 20 October 2015, paragraph188
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CLAUSE 4(G) OF THE BILL

7.11

7.12

7.13

7.14

As stated in paragraphl], clause 4(gpf theBill provides:

(g) to distribute theBell litigation funds generally imccordance with
the intentions of the liquidator and tleeeditors who funded the
Bell litigation as set out inagreements made before the
enactment of this Act;

In his opinion, Mr Pettit SC states:

It is not clear what policy or objectis servedby framing cl 4(g) in
terms of the intentionsof the liquidator and funding creditors as
set out in the written agreements,rather than simply in terms of
the relevant passage®f the written agreementsn question.

The actual intention of the liquidator and funding creditors was to

apply under s 564, but suchan application is not to be made**°

The Committeeagrees with Mr Pettit SC and accordingly draws this potential conflict
to the attention of the Legislative Council.

The Committee makes the following recommendation.

Recommendation9: The Committee recommends thatclause 4(g)of the Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2066 amended
to remove theconflict identified in paragraph 7.12.

CLAUSE 60OF THE BILL 0 EXTRATERRITORIAL OPE RATION

7.15

7.16

Clause 6 provides:
6. Extraterritorial operation

It is the intention of the Parliament that this Act should, so far as
possible, operate to the full extent of the extraterritorial legislative
power of the State.

Western Australia has power to legislate extraterritorially under section 2eof th
Australia Act 198Cth) ! However, there is a presumption that legislation does not
operate extraterritorially unless it is expressly provided by the legislation. This
presumption is rebutted by clause 6.

110

111

Ken Pettit SC, Opinion, 20 October 2015, paragraph16&

See Submission 8 from Hon Michael Mischin MLC, Attorney General and Hadikx Nahan MLA,
Treasurer, 5 October 2015, pp 46 and 57.
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7.17 For extraterritoriality to be valid, Western Ataia must have some nexus with the
subject of the legislation. This is provided by the WA Bell Companies having been
registered in Western Australia.

7.18 The Committee notes, for the information of the Legislative Council, the questions
which have been raideén evidence about the territorial reach of the Bill

CLAUSE 8(4)OF THE BILL & APPOINTMENT OF THE ADMINISTRATOR
7.19 Clause 8(4) provides:
8. Administrator appointed
(4) The Minister may appoint a person to the office.

7.20 The Bill does not contain argriteria to govern matters such as the qualifications and
experience required by the Administrator. The Government informed the Committee
no criteria will be specified. It added:

The nature of the role to be undertaken is such that it can be
undertaken bya variety of qualified persons, with experience in
public administration, senior management, accounting and insolvency
administration or the law.

It may well be difficult to attract a person to assume the role of
Administrator given the unfortunate histooy personal attacks upon

the Liguidator and his integrity, and actions by some creditors. The
Government is concerned not to adopt prescriptive criteria which
might eliminate suitable but not obvious candidates or encourage the
appointment of obvious buabt suitable candidates. While experience

in the administration of companies in liquidation, or of the process of
liquidation, in some capacity may be desirable, it is not definitive,
given the nature of the functions to be performed and the powers to be
exercised by the Administratdt®

7.21 Given the importance of the Administrator to the achievement of the purposes of the
Bill and the complexities of the issues involved, the Committee is of the view that the
Administrator must have relevant qualifications /anéxperience.

7.22 The Committee therefore makes the following recommendation.

12 Submission 3 from Mr Neil Griffiths, Partner, Dentons UKMEA LLP for and on behalf of

Mrs B. Stephenson, liquidator of Bell Group UK, 30 September 2pdate submissian

113 Submission 8 from HorMichael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp-48.
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Recommendation10: The Committee recommends that the Attorney Generahssure
the Legislative Council that the Administrator of the WA Bell Companies will have
relevant qualifications and/or experience

CLAUSE 120F THE BILL 0 DELEGATION OF AUTHORITY @5 POWERS AND DUTIES
7.23 Clause 12 provides:
12. Delegation

(1) The Authority may, by instrument in writing, delegate to any
person any of the powers or dutiestbé Authority under
this Act or any other written law, other than this power of
delegation.

(2) A person exercising a power or performing a duty that has
been delegated to the person under this section is taken to
do so in accordance with the terms of tledegation, unless
the contrary is shown.

(3) Nothing in this section limits the ability of the Authority to
perform a function through an employee or agent.

7.24 The Committee notes the broad nature of this power of delegation and the lack of
criteria or guilance about the identity, qualification or experience of the person to

whom any of the powers of the Authority may be delegated.
7.25 This raises the following FLP.
Does the Bill have sufficient regard to the institution of Parliament?

12. Does the Bill allowthe delegation of legislative power only in
appropriate cases and to appropriate persdns?

7.26 The Committee makes the following recommendation.

Recommendation1l: The Committee recommends that the Attorney Generahssure
the Legislative Council that anyone to whom powers or duties are delegated pursuan
to clause 12 will have relevant qualifications and/or experience necessary for the pow:
or duty delegated.

14 Appendix 4, ltem 12.
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CLAUSES 22 AND 25 OF THE BILL & POSITION OF BELL GROUP UK AND THE 2014
SETTLEMENT UNDER THE BILL

7.27

7.28

7.29

7.30

7.31

BGUK is a wholly owned sufidiary of The Bell Group Id. It is a company
incorporated in the United Kingdom to hold various other United Kingdom and
European investment assets through various subsidiary companies.

The Commitee received evidence from the BGUK liquidator that clauses 22(1)(c),

22(4) and 25(4) of the Bifi® interfere with its established and undisputed rights under

the 2014 Settlement and the Bill bés effect
Authority, trus disturbing the 2014 SettleméHt.

BGUK is of the view that the combined effect of clauses 22(1)(d¥)22nd 25(4)
depr i ves abBy@UtKor ahér interest in its share of tBell litigation funds
under the 2014 Settlemeit®

In a joint submissio, the Attorney General and the Treasurer said the Government
undersands BGUKO®G s c o alloveedSettlement Funds atributable b it
pursuant to the Settlement Deed to remain with the Liquidator of the WA Bell
Companies®

Mr David Hargreaves Seni or Assi stant State Solicit
confirmed Mr Patati tt h& CARD 1viseswdstoutside tne n t De e
Bill 8% because it is not an agreement voided by clause 26(1). Insteads @a(e

and (5)@&nsure that, upodissolution of the WA Bell Companies, thel&ettnt Deed

remains enforceabld®

115

116

117

118

119

120

121

Further Supplementary Submission B from the Hon Michael Mischin MLC, Attorney General and Hon
Dr Mike Nahan MLA, Treasurer, 23ctober 2015, p 3.

Coll ectively t Atehe begimingadf the trardfér day (the jollowing are transferred to,

and vested in, the Authority by force of this seclio(c) all property held by a person in the capacity of

liquidator of a WABell Company on trust for any person other than the WA Bell Company2 2 ( 4) st at es
fAll property transferred to the Authority under this section vests absolutely in the Authority freed from

any encumbrance, trust, equity or interest (of any kind and tewaising) to which it was subject

immediately before so vestingg 2 5 ( 4If) by settiart 22, progerty is freed from an encumbrance,

trust, equity or interest on being transferred to, and vested in, the Authority, that encumbrance, trust,

equity orinterest may be proved as a liability in accordance with Part 4 Divisio 1

Submission 3 from Ms J.B. Stephenson, 30 September 2015.
Ibid, p 4.

Further Supplementary Submission B from the Hon Michael Mischin MLC, Attorney General and Hon
Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 3.

Ken Pettit SC, Opinion, 20 October 2015, paragraph 221.
David Hargreaves, Senior Assistant State Solicitor, State Solicitor's Office, letter, 26 October 2015, p 5.
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7.32

7.33

7.34

7.35

The Further Supplementary Submission states:

The Settlement Deed remains enforceable, together with any rights or
entittements owed to, or by, any party not othervaifected by the
Bill, such as BGUK?

Clause 22(1)(c) will then cause funds currently held by the liquidator on trust for
BGUK, to transfer to the Authority on transfer d‘é@/.BGUK &herefore is not
adversely affected by the operation of clauses 22 and & ill.6"**

Mr Hargreaves said:

We understand the UK Treasury may make a claim upon BGUK,
making it possible some funds received by BGUK may pass to the UK
Treasury. Any such claim relates to a debt owed by BGUK to Bell
International Investments Linaid, which was deregistered more than
20 years ago and its assets vested in the UK crown. Whatever the
position pursuant to the Bill, it is unlikely the claim will result in
action being brought by the UK Treasufy.

The joint submission from the Aitney General and the Treasursates that:

In any event, but for the potential interest of the English Crown in the
winding up of BGUK, a substantial portion of the assets in the hands
of the BGUK liquidator will flow back to the WA Bell Companies, by
reason ofdebts owed by BGUK to BGE®

CLAUSES26AND 48TO 500F THE BILL & RETROSPECTIVITY

7.36

7.37

Clause 261) retrospectively voids 15 agreements.

Clauses 48 to 50 provide that a person must not enter into or carry out a'$tf@me
the purposes of (amongst other things) defeating the Act. This carries a significant
penalty+?® Clause 48(3) provides:

122

123

124

125

126

127

Further Supplementary Submission B frtime Hon Michael Mischin MLC, Attorney General and Hon
Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 3.

David Hargreaves, Senior Assistant State Solicitor, State Solicitor's Office, letter, 26 October 2015, p 5.

Further Supplementary SubmissionfrBm the Hon Michael Mischin MLC, Attorney General and Hon
Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 3.

David Hargreaves, Senior Assistant State Solicitor, State Solicitor's Office, letter, 26 October 2015, p 6.

Further Supplementary Submissi® from the Hon Michael Mischin MLC, Attorney General and Hon
Dr Mike Nahan MLA, Treasurer, 23 October 2015, p 3.

Defined as (a) any agreement, promise or undertaking, whether express or implied and whether or not
enforceable or intended to be enfoildeaby a legal proceeding; or (b) any plan, proposal, action course
of action or course of conduct.
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(3) This section applies to a schete

(a) whether the scheme is entered into or made befoadter the
enactment of this Act; @n

(b) even if the purpose referred to in subsection (2) washeot
only or dominant purpose for the scheme, so lontj &8ss a
substantial purpose.

7.38 These clauses concern matters that will have been undertakea the enactment of
the Bill and,accordngly, raise the following FLP.

Does the Bill have sufficient regard to the rights and liberties of
individuals?

7. Does the Bill adversely affect rights and liberties, or impose
obligations, retrospectively?

General principles retrospectivity

7.39 Theclassic statememegarding retrospective legislatiovas enunciated by Dixon CJ
in Maxwell v Murphy

The general rule of the common law is that a statute changing the law
ought not, unless the intention appears with reasonable certainty, to
be understoodas applying to facts or events that have already
occurred in such a way as to confer or impose or otherwise affect
rights or liabilities which the law had defined by reference to the past
events®

7.40 Retrospective laws offend against the general principle lgmslation intended to
regulate human conduct ought to deal with future acts and ought not to change the
character of past transactions carried on upon the faith of the then existifig law.

7.41 There is a presumption that Parliament intends all statutespeihose which are
declaratory® or related to matters of procedure, to operate prospectively and not

128 A fine of $200 000 or imprisonment for 5 years, or both.

129 Appendix 4, ltem 7.

130 (1957) 96 CLR 26ht 267.

181 GC Thornton|egislative Drafting London Butterworths, 1996, p 117.

182 Declaratory Acts are an exception to the presumption because they are not regarded as altering the law,

but are merely enacted, if there is doubt, to explain and declare the law; they are sometimes passed to set
aside what Brliament deems a judicial error, whether in a statement of the common law or in the
interpretation of statutes.
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retrospectively unless the language used plainly manifests in express terms or by clear
implication, a contrary intention.

7.42 In 2001 & stated by the Conittee in its 2 Report:

Legally an Act of Parliament is presumed not &véd retrospective
application.This common law rule evolved out of a consideration that

a statute changing the law ought not to be understood as applying to
facts or events that hawdready occurred in such a way as to affect
rights or liabilities which the law had defined by reference to the past
events. However, this presumption can be easily displaced by some
clear statement to the contrary, such as the clauses in proposed Part
2. [i.e.in an Act of Parliamentf®

7.43 In its 47" Report, the Standing Committee on Uniform Legislation and Statutes
Review also stated:

It is an important principle of rule of law that legislation should not
have retrospective effect: a citizen is entittedknow the legislation
impacting on decision, actions or inactions at the time that they
occur.

The Legislative Council has a long history of passing legislation with
retrospective effect only when a cogent case has been made for that
necessity, which casmust ddress any prospect of adverffect on
persons

7.44  That committee has also reported previously on the serious nature of criminal liability
operating retrospectively and recognises that Parliament must express a clear and
unambiguous intention to pese such a liability, which the Parliament has the power
to do, if the circumstances or policy requir&it

7.45 As stated in paragraphe19to 4.21 Part 3, which includes clause 26, comes into
effect by proclamation and clause 48 at 12 noon on the day before the day the Bill was
introduced into the Legislative Assembly.

133 Standing Committee on LegislatioBo-operative Schemes (Administrative Actions) Bill 2001 and the

Agriculture and Veterinary Chemicals (Wes Australia) Amendment Bill 200Report 2, June 2001,
p 25.

134 Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes

Review, Report 47Retroleum and Energy Legislation Amendment Bill 2@29April 2010, p 26.

Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes
Review, Report 78Classification (Publication, Films and Computer Games) Enforcement Amendment
Bill 2012, 6 November 2012, p 9.
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Clause26

7.46 In their submission, the Attorney General and the Treasesgrlained the
retrospective voiding of the agreements set out in clause 26 as follows:

Under each of these indemnity agreements one or more of the
Liquidators of the Bell Group companies, uding of BGNV and
BGUK, was exposed to a liability in connection with the undertaking
of an act for the purpose of the administration of their respective
companies, or for the purpose of conducting proceedings in a court.

Consequently, in undertaking thatt, they might incur a liability for

costs (their own or other parties) or a liability to be sued, or both.
Under each of these indemnity agreements someone may be sued, and
call upon an indemnity in relation to the matter upon which they are
sued, expoag one or more Indemnifying Creditors to a claim; or,
someone might make a claim under which one or other of the parties
to the agreement might make a claim against another party to the
agreement.

In relation to the agreements between the creditors, a auofithem

raise issues as between the creditors in relation to the distribution of
funds, which are the subject of present or prospective proceedings as
part of the Bell distribution proceedings.

Each of the agreements is, accordingly, a current or prospme
source of litigation between the Liquidator and Indemnifying
Creditors, between the Indemnifying Creditors, or between any of
those parties and some other person or persons.

Each of these agreements is an instrument which in its terms is
explicitly and exclusively governed by the laws of Western Australia.
Consequently, it is within the competence of the Parliament to
determine the validity, for the purpose of the laws of Western
Australia, of those instruments.

To foreclose the possibility of furthétigation in relation to those
instruments, it is expedient to simply terminate them. That does not
mean that they are irrelevant for the purposes of the administration of
the Bill. They are relevant considerations as objects of the Bill (by
clause 4(g)and in relation to the determination of liabilities and the
making of recommendations with respect to the distribution of the
Fund and property (clause 35(2)(a) and 36(3)(a) and (b)(ii)).
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To the extent that such litigation would represent, in form or
subsance, a claim against the Bell Group companies' funds being
agitated by a different means those will be, in any event, claims
against the Fund.

The instruments to be avoided, and in particular the BGF AFI and the
TBGL AFI, record the basis upon which timelemnifying Creditors
provided funding to the Liquidator for the conduct of the Bell
proceedings. In the absence of an order under s. 564 of the
Corporations Act, those agreements provide those monies are
repayable by the Liquidator as advances to theiidgtor.

To foreclose any argument that the avoidance of these agreements
results in those advances no longer being repayable and so claimable
against the Fund, clause 26(3) preserves those claims as claims to be
proved in accordance with Part 4 Divisior*f

Clauses 48 to 50

7.47

7.48

7.49

In its submission, the Law Council of Australia criticised clauses 48 to 50 as
providing what poténialy retrospegtizer aimimialityabyg creating
offences that can be committed before the law is in fott regarded these clauses

as retrospective to the Bill becoming law and a coercive mechanism to force certain
behaviours before the Bill has been passed and may never be Bassed.

In the Second Reading Speech, the Attorney General stated:

The bll does rot criminalise conduct committed before the bill was
introduced**®

The Attorney General and the Treasurer also submitted:

the Bill imposes no retrospective liability in the correctly construed
sense of imposing a liability upon persons as a result of their
engaging in conduct when they did not know that engaging in the

137

138

139

Submission 8 from Hon Miael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp-62.

Submission 6 from Law Council of Australia, 2 October 2015, [$€e also Mrs Barbara Gordon,
Lecturer, Law School, University of Western Australiaanscipt of Evidence 6 October 2015, p 6;
Submission 2 from The Law Society of Western Australia, 25 September 2015, attaching letter from
ThelLaw Society of Western Australia to Hon Dr Mike Nahan MLA, Treasurer, 3 June 2015, p 1.

Ms Victoria Butler, Deput Chair (WA), Insolvency and Reconstruction Law Committee of the Business
Law Section, Law Council of Australia and Mrs Barbara Gordon, Lecturer, Law School,
Universityof Western Australialranscript of Evideng 6 October 2015, pp-8 and 6.

Hon Michael Mischin MLC, Attorney General, Western Australia, Legislative CouReitliamentary
Debates (Hansand11 August 2015, p 4966.
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conduct would, subsequently, result in such a liabiltlause 48 is

only activated when persons engage in conduct after the beginning of
notice of the Bill, and for the purpose of defeating, et cetera, its
operation. Consequently, by the nature of the offence, a putative
offender would have the opportunityttolor their conduct so as not

to offend clause 48°

Committee comment

7.50 The Committee is of the view that clauses 26 and 48 to 50 operate retrospectively. The
evidence of the Government di ffers in this
evidencethat | auses 26 and 48 to 50 are consiste
intent, with respect to clause 26, to prevent any legal action being taken with respect
to the indemnities covered by the listed agreements and, with respect to clauses 48 to
50, to prevenany action which may defeat the purpose of the Bill.

7.51 The Committee refershe Legislative Councito its recommendation Begarding
clause 2 of the Bill.

CLAUSE 300F THE BILL 8 PROVING LIABILITIES
7.52 Clause 30 provides:
30. Call for proof of liabilities

(1) The Authority must give to each person whom it reasonably
believes to have been a creditor of a WA Bell Company
immediately before the transfer day a notice requiring the person
to give to the Authority, within 30 days after the date of that
notice, ful particulars of all liabilities of the company in relation
to the person.

(2) The Authority must, as soon as practicable after the transfer day,
publish in a daily newspaper circulating in Australia a notice
requiring any person who believes that theyena creditor of a
WA Bell Company immediately before the transfer day to give to
the Authority, within 30 days after the publication of that notice,
full particulars of all liabilities of the company in relation to the
person.

(3) The Authority must spdgiin a notice under subsection (1) or (2)
0

140 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,

Treasurer, 5 October 2015, pp-86.
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7.53

7.54

7.55

(a) the manner in which a liability may be proved; or
(b) how that manner may be ascertairtéd.

Concerns were expressed in evidence to the Committee about how the call for proof of
liabilities will come to attation of all creditors, including those outside Australia.

WA Glendinning submitted, when commenting on clause 30(2), that:

There issimply no way that notice will come to the attention of
anyone outside Australid?

When the Committee asked the Governmehéther it believed notice will come to
the attention of all potential creditors located outside of Australia within a timeframe
allowing them to provide particulars of their claim, the Attorney General and the
Treasurer responded as follows:

A list of creditors of the WA Bell Companies was prepared by the
liquidators soon after those companies were placed in liquidation in
the early 1990s. Subject to the following paragraph, the creditors of
the WA Bell Companies are therefore known to the Liquidator. The
majority of those creditors are resident in Australia.

ICWA is the only holder of bonds issued by the WA Bell Companies.
Consequently, the "bondholders resident in other countries” referred
to in paragraph 27 on page 5 of Schedule 7 of the WAG's submission,
likely refers to the holders of bearer bonds issugdB&GNV and
guaranteed by TBGL. LDTC, on behalf of the BGNV bondholders, has
lodged a proof of debt in the winding up of TBGL in respect of
TBGL's guarantee obligations under the BGNV Trust Deeds. Since
the BGNV Bondsare bearer bonds, the identity of the holders
cannotbe ascertainedfrom any register maintained by the issuer.

As such, the Governmentanticipates notice under clause 30(1)

will be provided by the Authority to LDTC, on behalf of the
BGNV bondholders, and LDTC will then be responsible for
distributing any amount paid to it in accordance with Part 4,
Division 4 of the Bill with respect to TBGL's guarantee

141

142

The Supplementary Notice Paper proposes to add a new clause 30(4) providing:

(4) Subsection (1) has effect in relation to a reinstated WA @ethpany as if
references in it to the transfer day wemeferences to the day on which the
company wasleregistered

Submission 7 from WA Glendinning and Associates Pty Ltd, 4 October 2015, Schedule 7, p 35. See also
Mr Hugh McLernon, Director, WA Glendinning and Associates Pty [Edanscript of Evideng
14 October 2015, p 4.
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obligations, to those bondholdersin accordancewith the BGNV
Trust Deeds. This processis consistentwith the law currently in
force and the provisionsof the BGNVTrustDeeds.

The mechanismproposedin clause 30(1) and (2) of the Bill for
notifying creditors of the requirementto lodge particulars of an
amount claimed by them is in the Government'sview more
generousthan that provided for in the Corporations Act. The
Governmentis of the view those mechanismsare more than
adequateto notify potentialclaimants.

As a matterof prudence,the Authority may also advertiseoverseas
in jurisdictions in which any of the WA Bell Companiesconducted
business®

7.56 It is important that all necessary steps are made to bring to the attention of those who

may have a claim to the proceeds of Ball litigation the call by the Authority for
proof of liabilities of WA Bell Companies. This jgarticularlyimportantgiven the 30

day timeframe specific in clauses 30(1) and (2). Potential creditors located overseas

may be at greater risk of not receiving notice.

7.57 Accordingly, the Committee makes the following recommendation.

Recommendation12 The Committee recommends thathe Attorney General assure

the Legislative Council that the Authority will advertise appropriately to ensure that

all potential creditors are given notice of the call for proof of liabilities under claus 30

of the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) B
2015

CLAUSE 320F THE BILL

7.58 Clause 32 provides:
32. Authority must seek submissions from affected creditors
(1) The Authority must comply with this section before

(a) finalising its determination of the property and liabilities of
each WA Bell Company under section 33; and

(b) finalising the recommendations that it is to make to the
Minister under sections 35 and 36.

143 Further supplementaryibmission B of Hon Michael Mischin MLC, Attorney General and Hon Dr Mike

Nahan MLA, Treasurer, 2Qctober 2015, pp-8.
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(2) The Authority must prepare a document(aft report) that sets
outd

(a) its preliminary determination of the property and liabilities of
each WA Bell Company under section 33; and

(b) the recommendations that it is proposing to make to the
Minister under sections 35 and 36.

(3) The Authoritymust provide the draft report to any person who
gave particulars of a liability under section 30.

(4) A person to whom a draft report is provided under subsection (3)
may make a written submission to the Authority, within 14 days
after receiving the drafteport, in respect of any matter relating
to that person arising out of the draft report.

Clause 32(2)

7.59

7.60

7.61

In their Further SupplementaryuBmission the Attorney General and the Treasurer
state

Clause 32 provides for preliminary determinatiorof the propery

and liabilities of each WA Bell Company under clause 33 and a
report prepared by the Authority pursuant to clauses 35 and 36, to be
provided to the creditors of the WA Bell Comparifés

While the operation of clause 32(2) does not appear to be confiredeioninations

of property and liabilities of WA Bell Companies as well as recommendations, with
respect to specific persons, the Committee seeks clarification on this. maiteis

for the purpose of determining whether those receiving draft repditbevable to
obtain information relevant to all persons with respect to whom the Authority intends
to make recommendations.

The Committee therefore makes the following recommendation.

Recommendation13 The Committee recommends hat the Attorney General assure

the Legislative Councilthat clause 32(2) of theBell Group Companies (Finalisation of
Matters and Distribution of Proceeds) Bill 201&overs information on all persons with

respect to whom the Authority intends to make recoimendations.

144
Mike Nahan MLA, Treasurer, 23 October1X) p 8.
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Clause 32(3)

7.62

The Committee repeats what is stated in paragrgp?@to 5.30 and makes the
following recommendation.

Recommendationl4: The Committee recommends thatlause 32(3) of theBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206& amended
to provide for a timeframe within which a draft report is provided to a person who
gave particularsof a liability of a WA Bell Company in relation to that person.

Clause 32(4)

7.63

7.64

7.65

7.66

The Committee received evidence that, while undeCiwporations Act 2001when
proving their claims in a liquidation of a company, creditors may make submissions
regardingthe claims of other creditors, clause 32 only permits a person to make
submissions on their own clairfs.

In their submission, the Attorney General and the Treasurer state:

To mitigate risks in relation to disputes as to proofs which had not
been admittedand foreshadowed challenges to proofs which have
already been admitted, the Government preferred to create a robust
structure for the assessment of proofs within the framework of the
Bill. It is anticipated that, in so doing, and in particular under claise
30 and 32, principal creditors will make submissions not only as to
the amount claimed by them to be owing, but why, having regard to
the criteria for determination under the Bill, specific amounts should
be paid to ther*®

Mr Pettit SC is of the view thahe wording of clause 32(4) does not exclude a person
making a submission on a competing claim of another person. This is because clause
32(4) provides that a iprespectomimanymatier refatinge a
tothatpersod and té@witng c¢bapefating®thapemd@t’'t er 6

The Committee makes the following recommendation.

145

146

147

Submission 7 from WA Glendinning and Associates Pty Ltd, 4 October 2015, Schedule B6p 35

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 60.

Opinion of Ken Pettit §, 20 October 2015, paragraph 182.

59

s ul



Standing Committee on Legislation THIRTIETH REPORT

Recommendationl5: The Committee recommends that the Attorney Generatonfirm
to the Legislative Council hat it is not the intention of clause 32(4) of theBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 20tthconfine a
person to making a written submission on liabilities of a WA Bell Company to that
person, rather than on liabilities toother persons

CLAUSES 36(1)AND (2) OF THE BILL
7.67 Clauses 36(1) and (2) provide:
36. Recommendations with respect to funding or indemnities

(1) Subsection (2) applies with respecttareditor of any kind
of a WA Bell Company who, before the transfer day,
provided funding for, or an indemnity against costs or
liability in relation to, the Bell litigation. [Committee
Emphasis]

(2) The Authority may recommend, in writing, to the Minister an
amount to be pdito, or property to be transferred to or
vested in the creditor (instead of or in addition to the
payment of money to that creditor), as compensation for
providing that funding or indemnity.

768 The Committ ee aaweditersof anyhkind wad o egpeardia section
564 of theCorporations Act2001 whi ch i nstceditdd .appl i es

7.69 One of the issues that arose during the inquiry thasmeaning of these words and

whether theywere inserted in clause 36(1) for the purpose of overcoming any issues

ICWA might face, in proceedings pursuant to section 564 ofCiporations Act
200 arising from an allegation it 1is

7.70 The Committe received conflicting evidence regarding #tatus ofICWA as a
funding creditor of théell litigation.

7.71 WA Glendinning, in a hearing before the Committee, stated:

Mr McLernon: The important thing is that when ICWA decided to
fund, they did not fund tH&uidator. There was an interposed entity.
Because the bonds were held by LIBTC

é

ICWA advanced the money to LDTC and LDTC fdrttie liquidator,
so it is the Funding (@ditor in reality.
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é

Mr McLernon: they were a Funding €ditor, except that they
overlooked the problem that, under 564, the court can make an order
in favour of the creditor. The creditor is LDTChigh normally you
woul d $ohwhat?k . DTC igetthe money and pays it to ICV@A.

But the provision of the trust deed under which they opérasad

that any moneys they got effectively under a 564 order had to be paid
to all the other creditors before it was paid to ICWA.

772 | CWA holds a contrary vi datwidnopadvancsfunlsgy t he C
for the litigation to the Law Debenturerust Corporation plé a n dadvaritest o]
made by the Insurance Commission were made directly to the liquidators or third
parties as requested by the liquidatot®

7.73 The Attorney General and Treasurer, in response to a question from the Committee,
confrmedt hat t haecrediar ofcarsy kidkd wer e insertetd into c
address

1 The issue whet her | C\Wssistiogcredittd®forthegar ded
purposes of section 564

1 The fact that LDTC could be regarded as the creditor for the purposes of
receiving compensation for funding tBell litigation.*>*

7.74 In his opinion, Mr Pettit SC suggested that the intention of clause 36(1) in overcoming
any issue faced by | CWA coulwhetheredresthy pported
or indirectly in either caséto the end of the claus&

7.75 Hon Ken Travers MLC notes that this alters the existing law provided feediion
564 of theCorporations Acand implements a new regime.

7.76 The Committeegenerallyagrees with the view of Mr Pettit Siilit prefers to delete
the words6 i n e i tads ¢hey awiraplicd rom the context.Accordingly, the
Committeemakes the following recommendation.

148 Mr Hugh McLernon, Director, WA Glendinning and Associates Pty [Edanscript of Evideng

14 October 2015, p 7. See also Submission 5 from Mr Garry Trevor, Official Liquidator, Bell Group NV,
1 October 2015, pp 167.

149 Mr Rod Whithear, Chief Executive, Insurance Commission of Western Australia, letter, 22 October 2015,
pl.
150 See Submission 8 frofdon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,

Treasurer, 5 October 2015, p 75.
151 FurtherSupplementary Submission B of Hon Michael Mischin MLC, Attorney General and Hon Dr Mike

Nahan MLA, Treasurer, 2Qctober 2015, p 7.
152 Ken Pettit SC, Opinion, 20 October 2015, paragraph 200.
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Recommendationl6: The Committee recommends thatlause 36(1) othe Bell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2066 amended
as follows:

Page 3L, line&® o0 t o del ete Alitigationd and ins

litigation, whether directly or indirectly

CLAUSES 33(1),33(3),34(1)AND 35(1)OF THE BILL & POOLING OF ASSETS

7.77 In ajoint submission the Attorney General and the Treasurerathigt thartseparate
companies, each witlseparate funds and legal obligations requirirsgparate
administration, one pool of funds will be subject to the collectiveliligisi of all those
companies>

7.78 However, i his opinion, Mr Pettit SC states:
Pooling of assets

The Bill doesnot expresslypool assetsso as to meet liabilities
from the pool, rather than confining each liabilityto the assetsof
the debtor company. Clause 33(1) requires the Authority to
determine the property of "each WA Bell Company",cl 33(3)
provides that the Authority has absolutediscretion in determining
the property of "each WA Bell Company";and cl 34(1) requiresa
report to the Minister on the property of "each WA Bell
Company".

However,l understandfrom extrinsic source$™ that the intention
is to pool assets. This intention seemsto be focussedon the
provision that the Authority must recommend payments. . . in

respectof the aggregateof all liabilities of all WA Bell Companies

..": clause35(1). | do notthink that is sufficientto clearly spel
out thata paymentto a particular creditor can exceedthe value of
the property of the relevant debtor company.

In my view, an amendmenshouldbe madeto clarify this point!>

153 Submission 8 from Hon Michael Mischin MLC, Attorney Generatl aton Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 55.

154 This proposition was advanced/ the Hon Treasurer and the Hditorney General in their joint

submission to the Standing Committee dated 5 Octobés @odexample, at page 55, under the hegdin
AParitTh®&® Transfer, Novati onandand pAge®i dba®On c eu nRireav itshieo ntse
Essenti al n a t)uSee alsKenPettih Clefter, 26 Oetaber @015, fb.

156 Ken Pettit SC, Opinion, 20 October 2015, paragraphsl789
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7.79 The Committeeacknowledges thahe policy of the Bill is for propertyof the WA
Bell Companies to be aggregatedairsingle, undifferentiated fundFrom thisgpoold
of property singular payments ctirenbe madeln the time available the Committee
has not been able to consider this issue further.

7.80 The Committee makes the following recommendation.

Recommendation17. The Committee recommends that the Attorney General advise
the Legislative Courtil whether it is the intention of the Bell Group Companies
(Finalisation of Matters and Distribution of Proceeds) Bill 201%® pool assets for the
purposes of recommending distributions to any person.

CLAUSE 38(3)AND PROPOSED NEW CLAUSES38(5)AND 40(1)OF THE BILL
7.81 Clause 38(3) provides:
38. Authority to make payments or transfer property

(3) A person is not entitled to have a payment made to them, or
property transferred to or vested in them, under this section
unless the person gives to the Authoritjead thad

(a) is in the form approved by the Minister; and
(b) is executed to the satisfaction of the Authority; and

(c) provides for the release or discharge of any person from
any liability that the Minister considers appropriate.

7.82 The Supplementary Nigce Paper proposes new clauses 38(5) and 40(1)(b), which
provide:

38. Authority to make payments or transfer property

(5) At the end of the period of 3 months beginning on the day on
which the Governor makes the determination under section 37(2)
0

(a) every liability of every WA Bell Company to the person is, by
force of this Act, discharged and extinguished; and

(b) if the person has not given a duly executed deed in accordance
with subsection (3) in relation to a determination of the
Governor under Diision 38 the determination ceases to have
effect.
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40. Closure of the Fund

(1) The Fund is closed by force of this section when whichever of
the following first occur®

(a) the Administrator certifies in writing that all money that
the Authority is rquired to pay out of the Fund under
section 38 has been paid;

(b) the end of the period of 4 months beginning on the day
on which the Governor makes the determination under
section 37(2).

7.83 The Supplementary Explanatory Memorandum for the Bill containsfat@wing
rationale for these changes:

The period in which payments will be finalised has been changed to 3

mont hs from the date of the Governoros
than 12 months from the transfer day) to reflect the uncertainty as to

how long &xation issues may take to resotve.

7.84 Mr Pettit SC drew attention to the following in his opinion:

1 There is no provision in the Bill requiring a person in whose favour a
determination has been made to be given a notice of this determination or the
fact an aproved form of discharge is available.

1 There is no provision in the Bill for a person to question the form of the
discharge.
1 There is no safeguard in the Bill to account for any delay in distributions past

3 months by the Authorit}?’

7.85 The Committee askethe Government whether it was confident all potential creditors
will be able tobeidentified for the purpose of obtaining a release pursuant to clause
38(3) (for example, persons holding bearer btfidscated outside Australia). The
Attorney General andhe Treasurer provided the following response:

156 Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill Zdplementary

Explanatory Memorandunp 6.

157 Ken Pettit SC, Opinion, 20 October 2015, paragraphs2263

158 A bearer bonds a bond or debt securityissued by a business entity, such as a corporation or a

government. It differs from the more common types of stment securities in that it is unregistereaio

records are kept of the owner, or the transactions involving ownership. Whoever physically holds the
paper on which the bond is issued ownsitiserument They are uncommon today asarly all bonds are
registered electronically rather than in certificate form.
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A list of creditors of each of the 2 main WA Bell Companiesis
attachedas Schedule$ and 6 to the submissionlodged with
the Committeeon behalf of the Attorney-Generalon 5 October
2015. They total 14 for TBGL, and 15 for BGF, including
ICWA, BGNV, the Commonwealth, LDTC and WAG. The
Government understands total external creditors (that s,
creditors other than WA Bell Companies)of the remaining WA
Bell Companies number7, all of whom are known to the
Liquidator.

As stated above, it is expectedLDTC will be paid any amount
under Part 4, Division 4 of the Bill with respectto TBGL's
obligationsto the holdersof bearerbondsissuedoy BGNV. It is
likewise expected LDTC will give the release under clause
38(3) (either with the approvalof the BGNV Bondholders,or
court sanction)**®

7.86 To address these issues, Mr Pettit SC suggested the Bill be amended to provide for a

person to be given notice of any determination by the Governor in their f&%our

7.87 TheCommittee agrees with the view of Mr Pettit.3Cs also of the view the timing

of the closure of the Fund should reflect the time required to give notice to those the

subject of determinations by the Goveraod makes the following recommendation

Reammmendation 18: The Committee recommends thatlause38(1) of theBell Group
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2068 amended
to provide for notice of the Gotwlerpaidar
property transferred to or vested in a person to be given to a person in whose favour
determination has been made

This may be effected in the following manner:
Page 34, after line 12 To insert:
(aa) notify each person specified in thdetermination to or in whom the Governor has

determined an amount is to be paid or property is to be transferred or vested;
and

159
Nahan MLA, Treasurer, 2®0ctober 2015, p 8.

160 Opinion of Ken Pettit SC, 20 October 2015, paragraph 206.
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Recommendation19: The Committee recommends thatshould the Legislative Council
consider the amendments in the Supplementary Notice Paper No. 13that 34/38 of
Supplementary Notice Paper No. 138%e replaced with the following:

Page 34, line 26 to page 35, line 2 To delete the lines and insert:

(4) Subsection (5) applies to a person covered ltlye determination of the Governor
under section 37(2).

(5) At the end of the period of 3 months beginning on the day on which notice of th
determination of the Governor under section 37(2) is given to the pers@n

(a) every liability of every WA Bell Company to the person is, by force of this Act,
discharged and extinguished; and

(b) if the person has not given a duly executed deed in accordance with subsecti
(3) in relation to a determination of the Governor under Division 38 the
determination cea®s to have effect.

(6) Subsection (7) applies to a person covered by a determination of the Governg
under section 36A(2) but not covered by the determination of the Governor undel
section 37(2).

(7) At the end of the period of 3 months beginning on the gaon which the Governor
makes the determination under section 37(2%)

(a) every liability of every WA Bell Company to the person is, by force of this Act,
discharged and extinguished; and

(b) if the person has not given a duly executed deed in accordansih subsection
(3) in relation to a determination of the Governor under section 36A(2p the
determination ceases to have effect.

(8) A reference to a person covered by a determination of the Governor is a referenc
to a person to or in whom the Governorhas determined an amount is to be paid or
property is to be transferred or vested.
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Recommendation20: The Committee recommends thatshould the Legislative Council
consider the amendments in the Supplementary Notice Paper N34, that 35/40 of
Supplementary Notice Paper No. 134 be replaced with the following:

Page 36,line® To del ete nAfirst anniversary of

end of the period of 5 months beginning on the day on which the Governor makes th
determination under section 37(2).

7.88 The Committee has identified a further issue with tiperationof clause 38),
namely, the uncertainty surroundirtige identity of bondholders in circumstances
where they may be thecipients of direct payments and mustvde releases before
they can receive them.

7.89 The Committee also notes the very broad and@pand e d nat ur thatthd t he wo
Minister considers appropriaie i n ¢l ause 38(3)(c), whi ch r ¢
this clause will operate.

7.90 The Committeenaes the complexity of this issue arakes the following
recommendation.

Recommendation21: The Committee recommends that the Attorney General explain
to the Legislative Councilhow clause 38(3) of thé&ell Group CompaniegFinalisation of
Matters and Distribution of Proceeds) Bill 201%ill operate in circumstances where

there is a determination to makepayments to bondholders whocannot be readily
identified.

CLAUSE 430F THE BILL § FINAL REPORT ON AUTHORITY 5 FUNCTIONS

7.91 Clause 43 provides:

4 3. Final report on Authorityds functio

(1) Prior to the abolition of the Authority, the Administrator must
prepare a final report orhow the Administrator carried out
the Aut hor ias qubired if sectient9iobtimesAct.
[Committee emphasis]

(2) The Minister is to cause to be laid before each House of
Parliament the report referred to in subsection (1), prior to
the abolition of the Authority.

7.92 Section 9 referred to in clause 43 above, sets out the functions of the Wytho
These are to:
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7.93

7.94

7.95

7.96

7.97

1 collect, realise and deal with theoperty of the WA Bell Companies

| administer each WA BellCompany (as proposed on the Supplementary
Notice Paper

1 administerjnvest and manage the Fund
1 perform any other functions conferred on it by the Act.

Mr Pettit SCwas asked to provide his opinion on clause 43, after the Committee
identified uncertainty about its implicationdr Pettit commented on three aspects of
clause 43.

First, that one oft e A ut Ramy dtheryfuhaionsis to make a report to the
Minister containing recommendations for the distribution of money from the Fund to
creditors including in particular thEunding Creditors (clauses 35 and 36). On its
natural meaning, and reain isolation, a report to the Parliament dmow the
Administrator carried owdthat function would include how the Administrator made
the recommendations.

The Committee concurs with Mr Pett8C that this appears to be close to a
requirement to giveerasons in the final repa@bled inthe Parliament. However, this

is the very thing that is expressly not required in the report to the Minister under
clauses 35(3) and 36(8)-

Mr Pettit SCsaid:

A central policy of the Bill is to prevent legal challenge

di stributions, including by the Bill
be given for recommendations. The policy extends to preventing
challenge after a distribution has been made

From the current provisions in the Bill, | expectthat¢he ver nment 6 s
intention is that this policy should carry into the clause 43 report to
Parliament, if there is any prospect, however slight, that a litigant

could use that report to found a suft

The Committee is of t he swiedion thatiha policgf f i t
precluding aegal challenge applies ause 43andthe contents of thdinal report

161

162

The functions of the Authority in making a clause 35/36 ;er t do not i qorddiningl e t he
reasons for making particular recommendations. However, that does not mean the Authority need not
actually have reasons for its recommendations; it means merely that the Authority need not report its
reasons to the Minister in writing.

Ken Pettit SCletter, 25 October 2015, p 3.
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tabled inthe Parliamenthen this should be clarifiedhe Committee therefore makes

the following recommendation.

Recommendation22: The Committee recommends thathe Attorney General clarify
whet her t he Gov epretlodegd Iégal challerige to distribufions and
that no reasons need be given far h e A u t feapmmendatidrss,applies to clause
43 of the Bell Group Companies (Finalisation of Matters and Distribution of Proceed
Bill20l5and the contents of the Authorityo

7.98 Second, Mr PettiSC raised the question of whether the final report is to describe

exactly what recommendations the@tAority made to the MinisteBuch a report will

di sclose to third parties whether the

Gover

37 either implementedr devi ated from, the Authorityodos

said:

On the one hand, clause 71 of the Bill exempts the Authority from the
operation of the Freedom of Information Act 1992, which will
preclude persons obtaining Authority records on distidout On the
other hand, thecl 43 report appears to require some information
about how the Administrator carried out the function of
recommending distributior§®

7.99 The Committee agaiseeks clarificatiooms t o t he Governmentdos il

regard andherefore makes the following recommendation.

Recommendation23: The Committee recommends thathe Attorney General advise
whether clause 43 of thd&ell Group Companies (Finalisation of Matters and Distributior|
of Proceeds) Bill 2@5 requires the final Authority report disclose whether the
Governoro6s determinations under cl ause
Aut horityds recommendati ons.

Minority Recommendation 3:

A minority of the Committeeomprising Hon Ken Travers MLC and Hon Lynn MacLa
MLC recommends that:

The WA Bell Compani es Admi ni strator
whet her the Governorodés determinations
from, t h esrécommeraations. y 6

163 Ken Pettit SC, letter, 25 October 2015, p 3.
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7.100 The Committee makes the following further recommendation.

Recommendation24: The Committee recommends thatclause 43 be amended to
clearly |l egislate the Governmentés int
report.

7.101 Hon Ken Travers MLC and Hon Lynn MacLaren MLC dissented from this
recommendation.

7.102 Third, Mr Pettit SC raised the matter of including imeframe for Members of

Parliament to digest and discuss the Author
Authority is abolishedThe Committee draws this to the attention of the Legislative
Council.

Interim Annual Reportingf section 9 functions

7.103 The Committee considered whether clause 43 should include a requirement that
interimannualreports be laid in the Parliament for the benefit of the Parliabefote
the Authorityis abolished and the final report laid

7.104 The Parliament has an interest lire taccountability of the Executive to the people of
Western Australia with respect to the implentation of this unique BillThe
Committee anticipates a great deal of public interest in the progress the Administrator
makes towards distributing the Fundgpecially from those motorists and taxpayers
who funded $200 million over 20 yedl%; as well as Members of Parliament
themselves.

7.105 The imperative for gearly reporting regime takes into consideration that although
underproposedclause 78 théAct expiresat the end of the 6 years beginning on the
day on which the Governor makes the determination umséetion 37(2) that
particular proposed new section does not impose a timeframe on the Governor to
determine an amount ét o breomtTima statét@runed or v
from then, not six years from when the Bill comes into operation.

7.106 The Committee is of the view that clause 43 should be amended to provide for yearly
interim reports on clause 9 functionSuch an amendment respects the institution of
Parliament.

7.107 The Committee therefore makes the following recommendation.

164 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, ®ctober 2015, p 94.
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Recommendation25: The Committee recommends thatclause 43 of theBell Group
Companies (Finalisation of Mattersind Distribution of Proceeds) Bill 2015e amended
to provide for yearly interim reports.

This may be effected in the following manner:
Page 37, lines 19 to 24 To delete the lines and insert:
(2) The Administrator must o

(c) within 3 months of each anniversay of the commencement of Part @ prepare a
report on how the Administrator carrtr
in section 9 in the year prior to the anniversary; and

(d) prior to the abolition of the Authority & prepare a final report on how the
Admi ni strator carried out the Authori

Page 37,lines23and2d To del ete fAthe report refte
the abolition of the Authority. o and in
a report under subsection (1fa) within 14 sitting days after the preparation of the
report; and the final report under subsection 1(b) prior to the abolition of the
Authority.

Laying the final report in the Parliament

7.108 Pursuant to clause 43(d)e Minister receives thfinal report whihh he @rto she 6
cause to be laid before each Housé¢ Par | i amei.t tBei meparttaé&bl ec
the document is accessible to the general public.

7.109 The Committee notes that the final report may include information riteag
encourage a person tadiate or use it in evidence in proceedings, despite the fact that
oneoft he obj ect s awifl furthér itigaBoid!®®l i s t o 0

7.110 Section 1 of theParliamentary Papers Act 189firovides thata civil proceeding
concerningthe publication bany report,paper, vote or proceeding of the Legislative
Council or Legislative Assemifighall be stayed by a Court on proof of its privileged
status(see also section 2 of this Act). Thenay bean argument that the mere tabling
of a report may not invoke the protmns of theParliamentary Papers Act 1891

The Committee also notes that clause 36 (8) plsoo v i d €he Authbrigythas @bsolute privilege in
making a recommendation under this section and in relation to any fact or matter stated in the
recommendatioh and c¢cl auses 34(3) and 36(8) provide for abs
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7.111 In order to minimise the risk of information in the final report being used in litigation
(and out of an abundanaaf caution), the Minister, when tabling the report in

Parliament, may wish to consider movingna t i on t hat the printédi nal rep

and published under the authoiity o f the Legislative Counci
Assembly*®® This would clothe the final report in parliamentary privilege and clearly
engage the protections of tRarliamentaryPapers Act 1891

CLAUSE 480F THE BILL

7.112 Clause 48) and(6) provides:
48. Scheme to avoid operation of Act or achievement of its objects

(2) A person must not enter into or carry out a scheme for the
purpose of directly or indirectly defeating, avoiding
preventing or impeding the operation of this Act or the
achievement of its objects.

Penalty: a fine of $200 000 or imprisonment for 5 years, or both.

(6) This section does not apply to or in relation to proceedings in
a court to challenge the constitutional validity of this Act.

7.113 In his opinion, Mr Pettit SC stated the effect of clause 48(6) may criminalise all legal
actions other than those challenging ttmnstitutionality of the Bill, if enacted,
including judicial review. If so, this may expose clause 48(6) to chalféhge.

7.114 The Committee is of the vieany criminalisation of applications for judicial review
may be disproportionate to the objects of Bile

7.115 The Committee makes the following recommendation.

166 Thistype of motion was recently moved by the Hon Michael Mischin MLC, Attorney General in relation

to the Law Reform Commi ssi on oReprésatativeeProteedingsst r al i ads
Project 103 June 2015: See Hon Michael Mischin MLC, Attorneynéml, Legislative Council,
Parliamentary Debates (Hansard)1 October 2015, p 7658.

167 Opinion of Mr Ken Pettit SC, 20 October 2015, paragraph 212.
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Recommendation26: The Committee recommends thathe Attorney General provide
an explanation to the Legislative Council whether clause 48(6) of thBell Group
Companies (Finailsation of Matters and Distribution of Proceeds) Bill 2015

9 is intended to criminalise all legal challenges other than challenges to th
constitutionality of the Bell Group Companies (Finalisation of Matters ang
Distribution of Proceeds) Bill 2015

9 is inconsistent with clause 68(4) of the Bell Group Companies (Finalisation o
Matters and Distribution of Proceeds) Bill 2015

I and if so, whether this effect is disproportionate to the objects of the Bell Group
Companies (Finalisation of Matters and Distributionof Proceeds) Bill 2015.

I f the Attorney Gelaus 480)id rmotirdedded ta aiminalsetterh
legal challengesto the Bell Group Companies (Finalisation of Matters and Distribution o
Proceeds) Bill 201pthen the Committee recommendsthat clause 486) be amended to
make this clear.

This may be effected in the following manner:

Page 42]ines4and5 To del ete fAto proceedings in
constitutional wvalidity of this Act. o0 g
too

(c) proceedings in a court tochallenge the constitutional validity of this Act; or
(d) proceedings in a court contemplated by this Act.
Examples for this subsection:

For the purposes of subsection (6)(b), proceedings referred to in section 67 and 6§
examples of proceedingntemplated by this Act.

CLAUSES 62 TO 66 OF THE BILL & PROTECTIONS AND EXCL USIONS FROM LIABILIT Y,
INCLUDING THE PROTEC TION OF ICWA

7.116 The Explanatory Memoranduprovidesthe following summary of these clauses:
Clause 62: Effect of things done under Act

This clause governs the legal effect of all things done under this Bill.
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No act, matter or thing done under this Bill gives rise to any of the
legal rights, liabilities, obligations, uties or any other legal remedy
listed in subclause (2) of this clause. This provision is intended to
mitigate the prospect of collateral challenges to any aspect of the
achievement of the objectives of the Bill.

Clause 63:Protection of the Minister, the Authority and others

This chuse ensures the Minister, the Authority, the Administrator, the
State, and any other person employed or engaged by the Authority
will not be liable for anything done by them in good faith, in
performance or purported performance of a function under tilis B
This is intended to ensure the finality of the process of distribution
and the conclusion of claims in relation to the Bell administrations.

Clause 64:Protection of ICWA and others connected with it

This clause protects ICWA and those connectedh WIWA by
ensuring that all persons to whom the clause applies are released and
discharged from any claim, demand or proceeding of any nature
other than those arising under salause (4) of this clause. This is
intended to ensure the finality of the preseof distribution and the
conclusion of claims in relation to the Bell administrations.

Clause 65: Protection for compliance with the Act

This clause provides that no civil or criminal liability attaches to a
person for compliance, or purported compkanin good faith, with a
requirement of this Bill. In particular, if a person produces a record
or other information as required under this Bill, no civil liability
attaches to the person for producing the record or information,
whether the liability woul arise under a contract or otherwise.

Clause 66: Act not to give rise to liability against the State,
Authority or Administrator

This clause ensures the State or the Authority or Administrator is not
liable for any action, liability or demand arisingaim the things listed

in subclause (2) of this clause. This is intended to ensure the finality
of the process of distribution and the conclusion of claims in relation
to the Bell administration&?

168

Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill Zd#anatory
Menorandum p 23.
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7.117 In their submission, the Attorney General and the Treasymee the following
evidence on the rationale for these clauses:

These provisions ensure that the object of the Bill in securing
property under clause 22, and in providing a mechanism for proving
existing liabilities, or specified liabilities within the gme of clauses

22 - 25, are not undermined by property (most particularly property
comprising contractual rights) being impaired by allegations that the
Bill is inconsistent with those rights and give rise to new or different
claims andiabilities.

Further, the Bill, somewhat presciently in the light of correspondence
received from representatives of at least one Indemnifying Creditor by
officers of the Government following the introduction of the Bill,
provides protection for the Government (and its efg.

é

Each of those exclusiorjseferred to in clause 62nticipates the
potential application of an established doctrine of common law or
equity, or of the provision of a statute of the State, to circumstances
which will arise following the passagetok Bill.

Provisions to similar effect are included, for example, in asset
privatisation legislation (e.g. Ports Management Act 2015 (NT),
s.148; Port of Darwin Act 2015 (NT), s. 32) to prevent affected
parties, which may not be directly involved in thangaction or
relationship, from relying upon the passage of legislation to avoid,
renegotiate or otherwise modify their obligatidfis.

7.118 They state further:

Some objections have been made that the Bill contains provisions
designed to benefit or protect ICVéAd the State, exemplified by the
statutory release and discharges contained in the Bill, in particular
with respect to ICWA but also with respect to the State and the
Authority.

Because the Bill is intended to provide a solution to disputes framed
by credtors to maximise their recovery, presently principally
conducted between themselves and the Liquidator, it would not be
rational to leave open the possibility of yet further litigation, for the

169 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, pp-88.
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same purpose, but involving a different cause of action argket,
namely ICWA, its officers, employees or agents.

In that regard, the Bill anticipated threats that were subsequently
made against ICWA, and State officers (see letter from Lipman Karas
to the State Solicitts Office dated 29 May 2015The necessitpf

this provision has accordingly already been demonstrated by the
actions of some of the parties.

The protections inserted support the achievement of the objectives of
the Bill 1"

7.119 They also gave the following evidence on the need for clause 64, in [sasteod

why ICWA is the sole organisation the subject of firistection

ICWA is the only Government body which has been, relevantly,
concerned with the conduct of tBell litigation.

There is some potential overlap between clause 64 and clauses 62 and
63 to the extent that those provisions provide general protections in
relation to civil matters, in formulating, and giving effect to, the Bill.

However, clause 64 deals specifically with the position of ICWA, and
preserves, for the benefit of the Statejres that the State, through
ICWA, may have against directors and officers under State probity
legislation and ICWA's constituent legislation.

It covers, more generally, the position of ICWA as an active
participant in theBell litigation, through fundingthe Bell litigation,

and mitigates the risk of collateral litigation being brought against
ICWA as a means of creating leverdde.

7.120 Some witnesses who gave evidence to the Committee were critical of the protections

given in these clauses. WA Glendinningista

ICWA can take action against us, and even if we have a claim back
against ICWA, you cannot use it as a counterclaim or a&efThe
result is remarkably unfait’?

170

171

172

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2B8,1pp 8890 and 98. See alsdbjections to the Bill, specific objectigrtabled by
Hon Michael Mischin MLC, Attorney General on 15 September 2015.

Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 Octay 2015, pp 890.

Mr Hugh McLernon, Directgr WA Glendinning and Associates Pty Ltdyanscript of Evideng
6 October 2015, p 6.

76



THIRTIETH REPORT CHAPTER 7 Specific clauses in the Bill

7.121 The Government, in its supplementary submission to the Committee, drew attention to
sever al clauses in the Bilthisisnotinaecesdarilyi ndi cat
the casé'’ They stated:

Firstly, by clauses37 and 38 of the Bill, once paymentsare made
to, and property has been transferredor vested in, personsin
accordance with the Governor's determination,every liability of
ever [sic] WA Bell Companyto a person is discharged and
extinguishedTheseprovisionsapplyto ICWA suchthat any claims
it may havewith respectto liabilities otherwiseowedto it by a WA
Bell Companywill ceasdo exist.

Second pursuantto clause 38, if a personis to receive payment
from the Fund,or haveproperty transferredto or vestedin it, that
will not occur unless theperson also gives the Authority a deed
that provides for the release or dischargeof any personfrom any
liability the Minister considersappropriate. Thatmay include any
liability which ICWA says WAG has to it (although the
Governmenis not presentlyawareof any suchliability).

Third, clause 62 provides (amongother things) that the doing, or
omitting to do, any act, matter or thing under, or for the purposes
of, the Act are not to be regarded as placing any personin breach
of any law of the Stateor any principles or rules of commonlaw
or equity. In addition, clause 65 providesno civil or criminal
liability attaches to a person for compliance, or purported

compliance,n goodfaith with a requirementof or underthis Act!™*

7.122 ICWA was asked at a hearing before the Committee:

1 Why is it necessary to providgatutory protection for ICWA for conduct over
such a long period for the objectstioe Bl to be fulfilled?

1 Does ICWA regard it as fair that it would receive this type of protection not
afforded to other creditors?

1 Upon what basis would there be a @®of action lying against anyone for
preparing and/or reconmending the introduction of theilBinto Parliament?

7.123 ICWA responded as follows:

173 Supplementary submission A of Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan

MLA, 23 October2015, p 8
ira Ibid, pp 89.
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Some people have taken great umbrage that the Insurance
Commission or the State Solicitor did not breach the centfidlity
regime that applies almost to the development of any legislation and
the decisiormaking processes of an Australian state government.
People accuse us of doing this in secret. Most times, unless
governments have made a decisionsay, issue aexposure draft,

that is how legislation is developed. It is developed, it is considered
by cabinet, it is approved and it is announced. That is what
happens.®

7.124 In his opinion, Mr Pettit SC observed:

1 While there is doubt whether clause 62(2) is necessary mjistatditory
authority for an act is normally a good defence to any suit which impugns the
actd ,the Bill does not aim to be precise or restrained; it aims to use every
means available to prevent challenge, collateral and diret

| Clauses 63 to 65 intdnto remove liability for virtually all possible acts and
omissions.’”’

7.125 The Committeeacknowledged is a policy decision of the Government to provide for

the protections in aluses 62 to 66 on the basismitigating &he risk of collateral
litigationd'’® However, in recognition of the fact other creditors of WA Bell
Companies are not given the same protection as ICWA is given pursuant to clause 64,
it makes the following recommendation.

Recommendation27: The Committee recommendshat the Attorney General explain

to the Legislative Council why potential creditors of WA Bell Companies have not beer
given the same protection as the Insurance Commission of Western Australia in claus
64 of theBell Group Companies (Finalisation of Matrs and Distribution of Proceeds)
Bill 2015 and whether the Insurance Commission of Western Australia e as a
conseqguence, an advantagover other potential creditors.

CLAUSE 680F THE BILL & NO APPEAL OR REVIEW
7.126 Clause 68 provides:

68. No appeal oreview

175 Mr Rod Whithear, Chief Executiyénsurance Commission of Western Australisgnscript of Evideng,

14 October 2015, p 13.
176 Ken Pettit SC, Opinion, 20 October 2015, paragraph 129.

7 Ibid, paragraph 134.

178 Submission 8 from Hon Mhael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 90.
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(1) Any decision made, or other thing done, by the Governor, the
Minister, the Authority or the Administrator under or for the
purposes of this Aé

(@) is final and conclusive; and

(b) must not be challenged, appealed against, reviewed, quashed
or called into question in any court; and

(c) is not subject to review or remedy by way of prohibition,
mandamus, injunction, declaration or certiorari in any court
on any account.

(2) Nothing in this Act requires the Governor, the Minister, the
Authority or the Administrator to perform a function, or exercise
a power, in a particular way in any particular circumstance.

(3) The rules known as the rules of natural justice (including any
duty of procedural fairness) do not apply to, or in relation to, the
doing or omitting to do, or the purported doing of or omitting to
do, any act, matter or thing under Part 3 or 4 by, or by any
person on behalf df

(a) the Governor; or
(b) the Minister; or
(c) the Authority; or
(d) the Administrator.

(4) Nothing in subections (1) to (3) affects the jurisdiction of the
Court to grant relief for jurisdictional error.

7127 This is what is known as an ouster or Opri
review of decisions made lifie Governor, Minister, the Authorityr Administrator
under or for the purposes of the Bill to that which is provided in clause 68(4), namely,
action which would attract the jurisdiction of the Court to grethiéf for jurisdictional
error, which is discussed at paragraptslto 5.23

7.128 The High Courbf Australiahas held that:

1 A basic rule that applies to priwee clauses, generally, is thiais presumed
that the Parliment does not intend to cut dowhe jurisdiction of the aarts
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save to the extent that tHegislation in question expressly so states or
necessarilymplies. Accordingly, privative clauseseastrictlyconstrued

1 Acl ause prowicdisng@ntohats & pgpdalkdagamst, may n o
reviewed, quashed or called into questiiynany court or tribunal cannot be
applied to prevent the Hig@ourt of Australiafrom determining whether a
Commonwealth officer'slecision was affected by jurisdictional ert8t

1 A defining characteristic of State Supreme Courts is the power to confine
inferior courts and tribunals within the limits of their authority to decide by
granting relief in the nature ofrghibition and mandamus and certiorari,
directed to inferior courts and tribunals on grounds of jurisdictional &fror.
This cannot be removed I8tate Parliaments

7.129 There is a strong presumption that a privative clause will not be effective to exclude
judicial review generally, particularly of a jurisdictional error including a breach of
procedural fairness.

7.130 The Committee notes the comprehensive means by which clause 68 seeks to limit any
opportunity for judicial review of decisions made under the Bitiploying, subject to
clause 68(4), what could be regarded as a blanket prohibition on challenging these
decisions. This raises the following FLPs.

Does the legislation have sufficient regard to the rights and liberties
of individuals?

1. Are rights, fredoms or obligations, dependent on administrative
power only if sufficiently defined and subject to appropriate
review?

2. Is the Bill consistent with the principles of natural justife?

7.131 A number of submitters and withesses were critical of the terms wfecld8 in its
exclusion of a right of judicial review and the rules of natural justice. For instance, the
Law Council of Australia provided the following feedback in a hearing before the

Committee.
179 Plaintiff $157/2002 v Commonwea(2003) 211 CLR 476.
180 Ibid.
181 Kirk v Industrial Court(NSW)(2010) 239 CLR 53ht 566. See also M Davibnplications ofthe High
Courtébés Decision in Kirk v Industrial,2B&pdtions Comr

Available at: http://archive.hrnicholls.com.au/archives/vol30/2010davis.Miewed 16 October 2014.
Prohibition directs a subordinate to stop doing something the law prohibits; mandamus is an order issued
by higher court to compel or to direct a lower court or a government officer to perform mandatory duties
correctly and certirari is an order by a higher court directing a lower court to send the record in a given
case for review.

182 Appendix 4, ltems 1 and 2.
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Executive decisiomaking should comply with the principleof
natural justice and be subject to meaningful judicial review. As | have
just mentioned, in this bithere are no rights of judicial review and
the rules of natural justice are expressly exclutfad.

The normal existing law, if you like, is that a lidator would be able

to make certain decisions, and they would be subject to judicial
review, or, as | mentioned, you would make an application directly to
the court. Here, it is completely overriding the judicial syst&m.

7.132 The Attorney General and the Traear, in their submission, provided the following
information on the need for clause 68.

The combined operation of clause 68(3), with the discretions and
exclusions provided, in particular, in clauses 33, 34, 35, 36 and 37A
are intended to comprehensivdlynit arguments which are based
upon procedural or formal nenompliance, and to limit, to the barest
minimum, the jurisdictional constraints imposed upon the Authority,
and ultimately, the Governor. That is of particular importance where
a multistaged deision making process is involved, where challenges
might be raised as to the process at any stage, and the interaction
between the processes at different stages.

A failure to have regard to certain matters may give rise to
jurisdictional error where, forexample, a Court determines that the
matter was a mandatory relevant consideration or the consideration
of that matter was a jurisdictional fact to the exercise of the
Authority's power.

Because of those considerations the scope for a Court to review a
jurisdictional error under clause 68(4) will be, and is intended to be,
limited 1%°

The scope of the provision

7.133 The Committee has outlineat paragrapt8.21 how clauses &4), 35(8) and 36(9)
operate to provide protection against the invalidation of reports and recommendations

183 Ms Vicky Butler, Deputy Chair, Insolvency and Reconstruction Law Committee of the Business Law

Section, Law Councibf Australig Transcript of Evideng 6 October 2015, p 3.
184 Ibid, p 4.
185 Submission 8 from Hon Michael Mischin MLC, Attorney General and Hon Dr Mike Nahan MLA,
Treasurer, 5 October 2015, p 91.
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of the Authorityon the basis of them failing to follow a mandatory requirenaeiot
that this mayproduce an outcome that will defeat the objecthefBill.*°

7.134 This is significant for the operation of clause 68(4) because a failure by the Authority
to follow a mandatory requirement may be regarded as a precondition to the Authority
being able to exercise its power to report to the Minister and makenneendations
with respect to liabilities and funding or indemnities.

7.135 The Bill does afford an element of natural justice in providing the opportunity, in
clause 32(4), for persons receiving a draft report from the Authority to make
submissions.

7.136 However, rgardless of this opportunity and the requirement of the Authority to
follow mandatory requirements, the Governor is the final decision maker whose
discretion is not fettered by the Bill in any way.

7.137 Therefore, as stated in paragrapl32 the practical constraints in the Bill on the
ability to apply for relief for jurisdictional error may operate to effectively exclude
that basis for relief Accordingly, in addition © infringing the FLPs stated in
paragrapty.13Q this may raise a question over whether the Bill could be subject to a
legal challenge on this basis.

Clause68(1)(c)

7138 I n his opinion, Mr Pettit SC drew the Commi
the Supreme Court Rules 194l | o wi argmedydavingdthe same effect as a
remedy that could be provided by a wid He suggesoremkmedyhe wor ds
having the same effect as a remedy that could be provided by sudfi’ Wwetadded to
clause 68(1)(c).

7.139 The Committee agrees this amendment would be consistent with the intent of clause
68 and makes the following recommendation.

186 See Giridhar Kowt al , -indaldiyrciauses iatcStaie tevela Doesethe Highr Cowrtn d - n o
still h ol d Austtalian Jourral ofcAdmirdssabivé Law015, vol. 22, p 253, where there is a
discussion about the effectiveness ofimealidity clauses of the type appearing in the Bill.

187 Ken Pettit SC, Opinion, 20 October 2015, paragraphs2A176
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Recommendation28: The Committee recommends thatclause 68(1)(c) of theBell
Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 206&
amended as follows:

Page55,linel® t o del ete Acertiorari o and ins

Certiorari , or a remedy having the same effect as a remedy that could be provided b
means ofsuch writ,

CLAUSE 710F THE BILL T EXCLUSION OF FREEDOM OF INFORMATION ACT 1992
7.140 Clause 71 provides:
71.Freedom of Information Act 1992

The Freedom of Information Act 1992as effect as if the Authority
were mentioned in Schedule 2 to that Act.

7.141 Schedule 2 to thd-reedom of Information Act 1998ets out the persons and
organisations which are exempt from the requirement to give access to documents in
their possession or cootr

7.142 In its submission to the Committee, the Office of Information Commissioner
guestioned the exemption provided to the Authority by clause 71. In its view:

the basis for making the Authority exenmeim the operation of the
FOI Act is not clear to me. Fther, it is not apparent to me that there

is a real need for the Authority to be exempt from the FOI Act or that
the protections provided by the exemptions in the FOI Act are not
sufficient or adequate.

In the event the Authority was subject to the acpesgisions of the

FOI Act and the Authority was not inclined to disclose certain
documents that may be sought, there appears to me to be sufficient
protection from disclosure within the exemptions in Schedule 1 to the
FOI Act. For example, clauses 1, 4daé of Schedule 1 would provide
exemptions from disclosure where:

1. disclosure would reveal the deliberations or decisions of Cabinet
or the Governor in Executive Council;

2. disclosure could reasonably be expected to have an adverse effect
on the commercial or financial affairs of third parties and
disclosure of that information would not, on balance, be in the
public interest; or
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7.143 In response, the Attorney General and the Treasurer provided the following feedback
to the Committee:

3. disclosure of the deliberative processes of the Authority, the

Government, a Minister or another agency would, olamee, be
contrary to the public interest®

The Bill providesadequateprotectionand safeguard forthe rights
and interests of creditors..Creditors are the sole stakeholderswith
an interest in the function of the Authority, and have shown
themselvesto be more than capable of acting in their own
interest.There is nothing to be gained, in the Government'sview,
by providing third parties who have no direct interest in the
functions of the Authority with an entittementto delve into its
workings, when it will have a large volume of material to work
through andmakerecommendationsiponin a compressegberiod.

FurthermoretheAuthorityisabodywith afinitelife, andalimited
scopeof activity, and doesnot perform a general function of
government.lt is subjectto a numberof reporting obligationsin
its activities. Regrettably,one of the principal modern uses of
Freedomof Information requestsis as a substitutefor pre-action
discovery.Giventhe policyoftheBill istolimit litigation, it would
be inconsistentwith the pursuit of that policy to provide a
mechanismwvhichfacilitatestheexplorationof potentialavenues
to litigate - oneof theverypurposedor whichtheBill hasbeen
draftedtoavoid *®°

7.144 The Committee notehis response.

CLAUSE 72 0OF THE BILL T POWER OF THE AUTHORITY TO OBTAIN A N OPINION FROM THE

STATE SOLICITOR

7.145 Clause 72 provides:

72. Power to obtain opinion

(1) The Authorityis entitled to submit to the State Solicitor a
guestion concerning the functions or powers of the

Authority.

188

189

Submission 9 from the Office of the Information Commissioner, 7 October 20153 pp 2

Further supplementary submission B from Hon Michael Mischin MLC, Attorney General and Hon Dr
Mike NahanMLA, Treasurer, 23 October 2015, p 9.
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(2) The State Solicitor must give the Authority a written opinion
on a question submitted under subsection (1).

7.146 In evidence to the Committesoncerns were expressed that the operation of this
clause would place the State Solicitor in a conflict of interest. This is by virtue of him
having provided legal advice to one of the creditors seeking to benefit from a
distribution under the Bill (namelyCWA).

7.147 In its submission, the Law Council of Australia stated:

Section 73 of the Bill allows the Authority to submit to the State
Solicitor:

a) a question concerning the functions or powers of the Authority; or

b) a question relating to a determinatiam recommendation under
Part 4.

The State Solicitor must then give a written opinion to the Authority.
The BLS questions whether this is appropriate in circumstances
where we understand that the State Solicitor may act or may have
acted for one of the pties seeking to benefit from the distribution of
proceeds under the Bilf°

7.148 The Law Society of Western Australia expressed a similar concern:

The legislation provides that the Authority that it establishes may seek
advicefrom the State Solicitor. The StaSolicitor is &so the advisor

to the Insuranc€ommission of Western Australia as creditor and the
State Government iseeking to implement the Bell Legislation. The
Society considers this approaghlaces the State Solicitor in a
position of an actual adlict of interest. Thesarrangements should

be reassessedf*

7149 In a hearing before the Committee, I CWA <co
represents ICWA in litigation related to the WA Bell Companiés.

7.150 In response to a question from the Commitibeut whether there is any scope for a
conflict of interest to arise and, if so, how that would be managed, the Attorney
General and the Treasurer stated:

190 Submission 6 from the Law Council of Australia, Business Law Section, 2 October 2015, paragraph 15.

191 Submission 2 from The Law Society of Western Australia, 25 September 2015, attaching letter to Hon Dr

Mike Nahan MLA, Treasurer, paragraph 3.

192 Mr Rod Whithear, Chief Executivénsurance Commission of Western Australisanscript of Evideng

14 October 2015, p 2.
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There is potential for a conflict of interest to arise, as there is in any
situation where an entityseeks professional advicalVhether a
conflict arises will depend upon the opinion sought. By clause 10(1)
of the Bill, the Authority is empowered to do all things necessary to
perform its funtions. That includes the pow&r seek advice from a
person otler than the State Solicitor, should a conflict ariSe.

7.151 The Committee sought the opinion of Mr Pettit SC on whether the operation of clause
72 gives rise to a adlict of interest. Mr Pettiadvised as follows:

A legal practitioner would normally have a dbect of interest in

advising both a personthe I CWA) interested in the Au
decisions and the Authority itself. This does not appear even

debatable®*

The Stateds interest is sfatutorily bouni

The State Solicitor is expressiythorised to provide advice to the
Authority, which cures any otherwise existing conflict of interést.

7.152 In light of the criticisms levelled at clause #2eévidence to the Committemcluding
the opinion of Mr Pettit SC, thdlhe perception ofonflict of interest would exist but
for the authorisation for the State Solicitor to provide advicéh& Authority the
Committee is of the view the Authority should tegjuiredto seek independent legal
advice on questions concerning its functions or povildrs.Committee is not seeking
to make an inference that any individual has acted inappropriately or would seek to do
SO.

7.153 The Committee makes the following recommendation.

168 Further Supplementary Submission B of Hon Michael Mischin MLC, Attorney General and Hon Dr Mike

Nahan MLA, Treasurer, 2Qctober 2015, p 2.
104 Ken Pettit SC, Opinion, 20 October 2015, paragraph 137.
Ibid, paragraph 139.

196 Ibid, paragraph 142.
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CHAPTER 8
CONCLUSION

8.1

8.2

8.3

8.4

The Committeeacknowledgesthe policy intent of the BilL.The Committee has
howeverreceived evidence from some witnesses who are of the thi@the means
by which the Billseekgo implementthe policy areunjust and objectionable.

The Committee has identified a number of uncertairgtsetowhether the Bill will be
effective inimplementingts objects

While the Committee, in the short timeframé this inquiry, has not been able to
identify any constitutional issues with the Bill, it is not possiblet&tewith certainty
the basis for and prospects of succegh®liikelyfuture legal challengeo the Bill.

The Committee commends its Report to the House.

2% %/MV?/

Hon Robyn McSweeney MLC

Chair

10 November 2015
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STAKEHOLDERS INVITED TO PROVIDE A SUBMISSION,
SUBMISSIONS RECEIVED AND HEARINGS

Stakeholders invited to provide a submission

1. The Attorney General

2. The Law Society of Western Australia

3. The Law Council of Australia

4.  WesternAustralian Bar Association

5.  Australian Bar Association

6.  The Information Commissioner

7. The Public Sector Commissioner

8. Mr Tony Woodings,ifjuidator, The Bell Group
9. Insurance Commission of Western Australia
10. Australian Taxation Office

11. W.A. Glendinning & Assoiates Pty Ltd

12. Bell Group NV

13. Bell Group UK

Submissions received

1.  Private citizen

2. The Law Society of Western Australia

3. Mr Neil Griffiths, Partner, Dentons UKMEA LLP on behalf of Ms J.B. Stephenson,
liquidator of Bell Group (UK) Holdings Limited

1 Supplementargubmission A

4, Private submission
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1 Supplementary submission A
5.  Mr Garry Trevor, Official Liquidator, Bell Group NV
6. Law Council of Australia, Business Law Section
7. WA Glendinning & Associates Pty Ltd

8. Hon Michael Mischin MLC, Attorney General and Hdbr Mike Nahax MLA,
Treasurer

i Supplementary submission A

1 Further supplementary submission B
9.  Office of the Information Commissioner
10. The Public Sector Commissioner

Public hearings

The Committee held public hearings with the witnesses noted below. Transcripts of the publi
hearings are avail abl edttpdiwwwipdrimmeGtavangov.aduteg e 6 s we b s i

6 October 2015

1. WA Glendinning & Associates Pty Ltd
1 Mr Hugh McLernon, Director
2. Law Council of AustraliaBusiness Law Section

1 Ms Victoria Butler,Deputy Chair, Insolvency and Reconstruction Law Committee
1 Mr Stephen Doyle, Legal Practitioner, Director, Warren Syminton Ralph
1 Mrs Barbara Gordon,ecturer, Law School, University of Western Australia

14 October 205
3. Insurance Commission of Western Australia

1 Mr Rod Whithear, Chief Executive
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APPENDIX 2
QUESTIONS POSED TOKEN PETTIT SC

Is any clause in the Bilinconsistent with the policy of the Bill as outlined by Hon
Michael Mischin MLC, Attorney General, in the Second Reading Speech to the Bill or
the objects of the Bill? If so, how?

Is any clause in the Bill materially different from provisions in the Catons Act

2001? For exampl e, how do the words O&bapprop
Bill compare with the power of the Court to make orders as it deems just under section

564 of theCorporations Act 2002

To what extent, if any, will the Billi(f enacted) provide for the
from a person (by means of the transfer of property provided for in clause 22 of the Bill)

and fall within the scope of Commonwealth legislative power in section 51(xxxi) of the
Commonwealth Constituti@ In particular:

(1) Do the claims of c¢creditors amount to Op
section 51(xxxi) of theCommonwealth Constituti@nlf so, on what basis is a
claim characterised as property?

(i) Does section 51(xxxi) of th€ommonwealth Constition exclude the State
having the power to acquire property on other than just terms (by the operation
of Part 1.1A of theCorporations Act 200P

(iii) If yes, will the provisions of the Bill (if enacted) infringe section 51(xxxi) of the
Commonwealth Constiton by not providing for the acquisition of property on
just terms?

Will any provision in the Bill (if enacted) be inconsistent with any law of the
Commonwealth and therefore invalid under section 109 of Goenmonwealth
Constitution,or invalid for ary other reason? In particular:

(i) Is Part 6 of the Bill (if enacted) effective to exclude the application of the
Corporations Act 200and negate a risk of the Bill infringing section 1097

Will the Bill (if enacted) in any way infringe Chapter ITThe Judicature’) of the
Commonwealth Constituticand the doctrine of the separation of powers? In particular:

() Whatist he scope of o6éthe jurisdiction of the
errord® provided by clause 68(4) of the Bi
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(i)  Isthe right to appeal or review constrained by other clauses of the Bill, such as
clauses 34(4), 35(8) and 36(9)?

(i) Is there a risk that provisions in the Bill (particularly clause 68) are invalid
because they impermissibly interfere with the outcarhéhe judicial process
and thereby the independence of the judicial branch of government, rather than
alter substantive claims or rights which are at issue in pending litigation?

iv)  Does clause 67 providing for a stay of proceedings effectively adtiiededal
issue?

6. Il s the use of the word 6mustod in clause 35 o

7. Do any legal issues arise as a result of the operation of the following clauses in the Bill
(if enacted):

0] The retrospective operation of piswns of the Bill, such as clauses 26 and
48(3)?

(i) The operation of the offence provisions in clauses 48 to 54 and 587
(i) The operation of c¢clause 62 (6Effect of th
(iv) The protections afforded by clauses 63, 64 and 65?

V) The operation of clause 72 (the power of the Authority to obtain an opinion
from the State Solicitor)? In particular, is there a conflict of interest arising from
the State Solicitor also, presumably, being the legal advisor to the Insurance
Commission ofVestern Australia?

8. Does the Bill allow the Governor to either not distribute any amount to any person or
distribute amounts contrary to the recommendation of the WA Bell Companies
Administrator Authority Authority )?

9. Does the Bill provide any guidaa on how the following conflicts are to be prioritised
or otherwise dealt with?

(1) The conflicts between the hierarchy of matters that must be taken into account
by the Authority (for example, the matters set out in clause 35(2) of the Bill)?

ii) The cofflicts between competing objects set out in clause 4 of the Bill,

and, if not, what amendments to the Bill may be effective in providing such guidance?
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10. Are there any amendments to the Bill that, in your view, the Committee should consider
recommendingn its report to the Legislative Council to address any of the issues raised
in your opinion?

11. Are you aware of any precedent for a Bill that imposes an insolvency regime by way of
State statute, in Western Australia or other jurisdiction? To whantexteany, do
previous examples of such schemes affect your opinion in relation to the Bill?

12. Are there any other legal issues raised in the submissions to the Committee that you want
to draw to the Committeebds attention?
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KM PETTIT SC
Francis Burt Chambers
GPO Box C122 Level 23, 77 St Georges Tce
Perth WA 6839 PERTH WA 6000
DX 182 Perth Telephone: (08) 9220 0556
Facsimile: (08) 9325 2041 E: kpettit@francisburt.com.au

Bell Group Companies
(Finalisation of Matters and Distribution of Proceeds)
Bill 2015

OPINION

Liability limited by a Scheme approved under the Professional Standards Legislation

103



Standing Committee on Legislation THIRTIETH REPORT

OPINION

Bell Group Companies
(Finalisation of Matters and Distribution of Proceeds) Bill 2015

Instructions

1. I have been asked by the Clerk of the Legislative Council to address 12 sets of questions
relating to the Bell Group Companies (Finalisation of Matters and Distribution of
Proceeds) Bill 2015 (the Bill).

2. My instructions were received on 8 October 2105 with a request to advise in writing by 21
Cectober 2015, which I understand reflects the time constraints imposed on the Standing
Committee on Legislation (the Committee).

Background

3. 1 have not attempted to set out the history of the Bell litigation. For the purposes of this
advice, it is sufficient to note the following overview.

4. Following the collapse of the Bell Group of companies, liquidators were appointed and
litigation commenced in 1995 (the Bell litigation} by the liquidator of the Bell Group of
companies (the liquidator) against several banks (the Banks).

5. A few creditors (the funding creditors) funded the litigation and indemnified the
liquidator. The principal funding creditor was the Insurance Commission of Western
Australia (ICWA). In fact, the funding and the indemnity provided by ICWA were
provided indirectly, through a professional trustee company, The Law Debenture Trust
Corporation ple (LDTC).

6. After several variations in such agreements, the funding creditors and the liquidator
finally agreed in writing (the 2000 Agreement) that, in consideration of the funding and
indemnity, an application would be made to the Court under section 564 Corporations Acr
seeking a patticular distribution of the Bell litigation funds. The distribution to be sought
was that 66.7% of the returns from the litigation were to be set aside for the funding
creditors, of which ICWA/LDTC was to be accorded 33.5% (of the 66.7%),
Commonwealth 9% and BGNV 37.5%.

7. Afer protracted litigation, a compromise was reached (the 2014 Settlement) under which
the Banks withdrew as creditors in the winding up and paid $1.7 billion to the liquidator
{the Bell litigation funds).
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8. The 2014 Settlement sum, $1.7 billion, was the aggregate of amounts paid in respect of 11
Bell companies. The largest payments were $1,297,541,530 to Bell Group Finance Pty
Ltd (BGF); $135,712,463 to Dolfinne Securities Pty Ltd; $55,059,870 te The Bell Group
Limited (TBGL); and §54,708,586 to Bell Group (UK) Heldings Limited (BGUK).

9. Following the 2014 Settlement, disputes emerged between creditors cencerning the proper
distribution of the Bell litigation funds. In particular, in an application by the liquidator to
the Court, some creditors opposed a distribution being made in accordance with the 2000
Agreement. They challenged not only the amount sought to be set aside for ICWA, but
also the entitlement of ICWA to any advantage, alleging among other things that ICWA
was not a creditor and did not provide funding or an indemnity.

190. Partly as a result of the impression that these challenges would invelve complex and
protracted litigation, and perhaps may result in untoward distributions, the Minister
introduced the Bill to Parliament.

11. Other relevant facts associated with the Bill include these:

{a) The Bell litigation funds comprise almost the entirety of property {the Fund)
avaitable for distribution, While the Bill deals with all other property, the extent
of such other property is expected to be minimal.

(b) The Fund will not be sufficient to satisfy all liabilities.
(c)  There are five principal remaining creditors:

¢« [CWA/LDTC.

+ Australian Tax office fATO).

« BGNV.

s BGUK, a creditor under the 2014 Settlement.

* WA Glendinning & Assoc. Pty Ltd, a substantial creditor, having purchased
for $125 a debt of $183,297,347 owed to WA Newspapers Ltd by BGF.

Reference to Committee - “Policy”

12. The Legislative Council’s reference of the Bill to the Committee expressly excluded
Committee examination of the policy of the Bill. 1 understand the intent of'this restriction
is not to exclude taking account of the policy of the Bill but to preclude the Committee
recommending changes to the pelicy.

13.  In my view, adherence to that distinction is difficult because most of the Bill’s provisions
serve the “policy” in some degree, so that alteration of any of its clauses will effect some
change in its policy.
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14.  The “policy” of an Act is usually discemned from the Act itself particularly, but not
exclusively, by reference to stated objects. In this case, not all possible policy objectives
are clear, because to some degree oulcomes from the Bill are left to the discretion of
decision-makers, including the Executive; because there is room to doubt that the
“objects™ stated in cl 4 of the Bill are comprehensive; and because the Bill is silent on
some issues.

15.  There is not much point in describing the policy or object or purpose of the Bill in terms
of the winding up of WA Bell Companies, because that would occur without the Bill.
Rather, the policy etc. of the Bill is better framed by reference to the effects of the Bill
that would not otherwise oceur.

i6. The Bill’s aim is to serve three ends that are different from what would occur without the
Bill;

* A nor-litigious (or a less litigious) winding up (in comparison to proceedings
under the Corporations Act);

¢ A distribution according to the Bill’s criteria (different from those under the
Corporations Act); and

s An unchallengeable (or a less challengeable) distribution process (in comparison
to the position of most administrative action under State statutes).

In that context, a question whether a certain clause of the Bill is inconsistent with the
policy or objects of the Bill has to focus on which policy or object is in question. For
example, clause 37A(1)' of the Bill provides that nothing in the Bill requires that any
distribution need be made to any person, That clause serves the last-mentioned aim of the
Bill, but may be characterised as inconsistent with the second.

17. Also, an argument might be presented that the aims of the Bill include, more specifically
than I have set out, engineering an outcome for ICWA that is, or is likely to be, more
favourable or more certain, compared with a winding up under the Corporations Act*. The
Bill, its Explanatory Memorandum and the Second Reading speeches de not directly
acknowledge such a purpose or object. Whether that is an aim of the Bill might be
debated from a subjective perspective, but from a court’s perspective, the “purpose or
object™ of the Bill is to be determined from its provisions, including the provisions’
departure from what would otherwise be the law, aided by such extrinsic material as the
Court allows under s 19 Interpretation Act.

! Proposed under an amendment proposed in the Supplementary Notice Paper No. 134, Issue No. 1 {(Supplementary
Notice Paper)

2 This argument is made in submissions by Mr Trevor on behalf of BGNV, dated 1 October 2015.

! The expression used in s 18 of the Interpretation Act. Section 18 requires a court to interpret the Bill in a manner
that would “...promote the purpose or object underlying the written law (whether that purpese or object is expressly
stated in the written law or not) ...".
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18.  Itis too early to identify all the extrinsic material that might inform a Court on this aspect
of the Bill, including because the Committee’s report may itself become “extrinsic
material”: see s 19(2)(c) Interpretation Act. Nevertheless, at this stage, it is relatively clear
from the Bill that one concern of the draftsman is that ICWA’s earlier expectation (of a
distribution in accordance with the 2000 Agreement) may not be met if the matter is left
to litigation under the Corporations Act. That concern is addressed in the Bill by an
emphasis on distributing funds in accordance with the intentions of the Bell liquidator and
the funding creditors, as expressed in the 2000 Agreement. The interpretation of certain
clauses may be influenced by whether it is a purpose or object of the Bill to improve the
position of ICWA.

Objects of the Bill

19,  The Bill deals with distribution of the property of the WA Bell Companies, principally the
Bell litigation funds, in a manner that avoids litigation. The Minister’s expressed reasons
for preventing litigation turn on the perceptions that such litigation will occupy a long
period, will cause long delays in distribution, and expend large amounts of money in

litigation costs.

20,  The Bill provides an alternative form of external administration, confined to the “WA Bell
Companies”, namely those incorporated in Western Australia, which excludes BGUK and
a significant creditor, Bell Group NV (in Lig.) (BGNV).

21.  The mechanism to implement that policy is to aggregate all property of the WA Bell
Companies (the Fund), to void all previous funding agreements, and fo effect a
distribution of the Fund by reference to considerations sef out in the Bill, but at the
discretion of the decision-making entities under the Bill.

22. The Bill does not attempt a distribution in accordance with pre-existing law and, in
particular, i does not attempt to achieve the result that would be obtained under the
Corporations Act on references to a Court. Rather, the policy of the Bill is to prevent
litigation on the question of distribution (i.e., prevent a judicial distribution), and instead
to facilitate an administrative distribution. The Bill influences the distribution in favour
of the funding creditors, ICWA in particular.

23. A complaint that the Bill alters a creditor’s pre-existing legal rights is a complaint about
the overall policy and intent of the Bill, not a complaint about an incident of the Bill. This
is an example of the difficulty I have mentioned above of distinguishing the Bill’s policy
from its machinery.

24.  The Bill’s policy extends beyond preventing litigation within federal jurisdiction under
the Corporations Act; it includes preventing any litigation in State jurisdiction that might
delay or disrupt the processes under the Bill itself. To the latter end, the Bill has
provisions which are intended to, and will, reduce the risk of legal chailenge (o
administrative processes or outcomes under the Bill. The provisions are as follows:

4
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(a)  No action, claim or proceeding, relating to a WA Bell Company liability, can be
made or maintained, except under the Bill*;

()  An Authority, established for the purpose by the Bill, is to make a report to the
Minister on the property and liabilities of the WA Bell Companies®. The report on
property and liabilities must be compiled having regard to listed considerations®
but the Authority has absolute discretion” in determining the property and
liabilities.

{¢)  The report must contain recommendations for the distribution® of the Fund, but the
statutory Authority does not otherwise make any decision as to the amount of
distributions to creditors.

(d)  The Authority’s recommendations are to be made by reference to considerations
set out in the Bill%, but otherwise in the Authority’s absolute discretion'®,

(e) Relevant factors include matters of social or personal judgment (rather than legal
or factual matters) as to which reasonable minds may differ greatly — see clauses
35(2)(e)(iv), (v} and (vi) for examples'".

(§  The Authority’s recommendations need not be supported by written reasons'?,
which reduces the risk that an aggrieved creditor could prove that the Authority or
the Governor has strayed from the Bill’s provisions.

{g) In any event, an error of law or failure by the Authority to adhere to the Bill's
provisions does not invalidate the Authority’s recommendation'®. This reduces the
risk of a court challenge to a recommendation, even if such failure could be
proved.

(h)  The Authority’s recommendations must be presented to the Minister™ but it is not
the Minister who has the power to effect distributions.  The intermediary
involvement of the Minister reduces the risk that the Minister’s actions may be
challenged in court.

(i)  The Minister must submit the Authority’s report to the Governor'> and the
Governor may determine an amount to be distributed.'® The Governor will act only

# Clause 25(5).

* Clause 33.

& Clanse 33(2).

7 Clause 33(3).

¥ Clavse 34(2).

7 Clause 35(2).

1° Clause 36{4).

' These clauses appear to be aimed at WA Glendinning, and perhaps at others,
12 Clause 36(6).

17 Clause 36(9}.

14 Clause 34(1) and (2).
'* Clavse 37(1).
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on the advice of Executive Council. The Governor is not required to determine an
amhount is to be distributed;!? is not required to ensure that all the Fund is
distributed'®; and is not required to give reasons'®. These provisions will reduce
the risk that an aggrieved creditor can show any failure of process by the
Governor.

4] In any event, a determination by the Governor does not create any right in a
creditor??, which may reduce the chance of a creditor having standing to challenge
a determination, even if a failure of process can be shown.

(k) The Governor’s determination also extinguishes every liability of 2 WA Bell
company to a person who is not named in the Governor’s determination as a
person to receive a distribution?!, which reduces the risk of suit by such persons as
to quantum.

()  The Governor's determination is not subsidiary legislation®, so it is not subject to
the rules facilitating disallowance by Parliament. The Governor’s determination
need not be made public.

25. Complaints about lack of transparency and accountability are complaints about one aspect
of the policy and objects of the Bill, not complaints abont mere machinery or inadvertent
incidents of the Bill’s objective of making a distributien.

Question 1 - Is any clause in the Bill inconsistent with the policy of the Bill as outlined by
Hon Michael Mischin MLC, Attorney General, in the Second Reading Speech to the Bill or
the objects of the Bill? If so, how?

26.  In light of the above, my opinion is that no provision of the Bill is inconsistent with the
policy or objects of the Bill, taken togetber. Because the objects of the Bill entail some
internal tension, a particular provision supporting one object may be characterised as
inconsistent with another object.

27. Question 1 arises primarily from submissions made by the Law Council of Australia, Mr
Garry Trevor, and Bell Group (UK) Holdings Ltd (BGUK).

28.  The Law Council at paragraph 16 submits that the Bill does not ensure achievement of the
objective, mentioned in the Explanatory Memorandum, of an equitable distribution, and
no safeguards exist to epsure oversight of that objective.

'¢ Clause 37(2).

17 Clause 37A(1).
12 Clause 37A(2).
19 Clanse 37A(4).
U Clause 37A(6).
H Clause 37A(3).
2 Clause 37A(5).
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29. I do not regard this as & complaint about inconsistency of the mechanisms in the Bill with
the Bill’s objectives. First, the Bill’s objectives are discerned from the Bill, not
necessarily from the Explanatory Memorandum which merely explains the Bill, and
which can be relied upon only to either confirm the plain meaning of the text or to resolve
some ambiguity: s 19 Interpretation Act. The distribution of the Fund is to be
recommended having regard to the matters in ¢l 35(2), one only of which is the objects of
the Act, and none of which mentions the words “equitable” or “just’ or similar.
Therefore, use of the word “equitable” in the Explanatory Memorandum would not serve
to render the Bill more equitable than its text indicates,

30. Second, and in any event, even if “equitable” were an appropriate paraphrase of the
objects of the Bill, it is not to be benchmarked to the Corporations Act since one clear
objective of the Bill is to displace large parts of that Act.

31. Third, if “fairness” or “equity” in Fund distribution were one of the Bill’s objectives, it
has to be balanced against achievement of a non-litigious (i.e., expeditious} distribution at
least as to “interim” distributions — see cl 36A%, along with the specific objects and
relevant considerations.

32. At paragraph 62, Mr Trevor for BGNV submitted that the recently proposed
amendment®®, which removed the obligation to complete distributions within 12 months,
is contrary to the original key objective of the Bill. However, the question for my
opinion, and the only relevant legal question, is whether any clause in the amended Bill is
inconsistent with its policy or objects, and no object mentions or now implies expedition
of the final distribution.

33. At paragraphs 76-78, Mr Trevor submits that the objective of avoiding further litigation
will fail, since certain litigation he mentions is inevitable. The question I am addressing is
whether clauses in the Bill are inconsistent with its policy or objectives, not whether the
Bill will achieve complete success in its objectives.

34. I add however, that there are possible avenues for litigation, even if the Bill is enacted.
First, a constitutional challenge appears likely. Second, issues arise under the Bill’s
provisions in cl 68 in respect of judicial review (see below). Third, there are questions '
about the territorial reach of the Bill, and whether litigation might be commenced in the
UK, in Netherlands Antilles or elsewhere, despite the Bill. Fourth, some parties have
flagged litigation under one or more of Australia’s free trade agreements. Fifth, the
amounts involved, the history, the submissions and the characters, all suggest that
litigation will be pursued if at all open. Sixth, litigation may be commenced and
prosecuted for a period even if under a dubious cause.

35. It is not possible in this advice to be more definitive about the prospects of litigation, or its
duration or success.

2 Proposed under Supplementary Notice Paper.
24 Amendment proposed in the Supplementary Notice Paper No. 134, Issue No. | {Supplementary Notice Paper).

110



THIRTIETH REPORT APPENDIX 3 Legal opinion provided by Ken Pettit SC

36. In conclusion or question 1.

(a)  The Bill may not be consistent with a view that the Bill’s object is a “just”
distribution, because, first, there is no express requirement to effect & just or fair
distribution; second, the outcome will turn on unreviewable exercises of
discretion; and, third, the Bill sets its own criteria for fairness, not including
reference to pre-existing faw.

(B Clauses of the Bill are consistent with one or more objects of the Bill, but not
inconsistent with all objects considered together.

Question 2 - Is any clanse in the Bill materially different from provisions in the
Corporations Act 20017 For example, how do the words ‘appropriate compensation’ in
clause 4(c) of the Bill compare with the power of the Court to make orders as it deems just
under section 564 of the Corporations Act 20017

37. Many and important effects of the Bill are materially different from the provisions in the
Corporations Act. In particular, all recourse to the courts is excluded under the Bill. All
processes under the Corporations Act are transparent and reasoned and appealable, but
few could be so described under the Bill. Any surplus funds, after distributions in a
winding up, would normally be returned to the company members {sharcholders) but
under the Bill would go to the State.

38. Clause 4(c) provides that one object of the Bill is to “provide appropriate compensation”
to the creditors who funded the Bell litigation. The Bill has other provisions from which
“appropriate” will take some of its content:

s Clause 4{c) goes on to provide, in effect, that “appropriate” will be coloured by
regard to the amount of funding provided and the risks assumed by the funders, the
clear implication being that the magnitude of each counts in favour of a large
distribution to ICWA in particular.

e Similarly, clause 4(d) provides that another object is to “reflect” the circumstance
that, without the litigation funding, the Bell litigation funds would not exist and
creditors would have received nothing.

e Clause 4(g) expresses the object of distributing the Bell litigation funds generally in
accordance with the intentions of the liquidator and the creditors who funded the
litigation, as set out in earlier agreements (primarily meaning the 2000 Agreement,
but accommodating any later agreement if reached).

¢ Clause 36 deals with Authority recommendations for compensation to be paid to
funding creditors. Under clause 36(3), the Authority must have regard to the objects
ofthe Bill, including those T have listed above.
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o  Clause 36(3)(d) then provides that the Authority may have regard to, among other
things, the amount of funding, the terms of an agreement for the funding creditors and
the extent of the risks assumed by the funding creditors,

o By cl 35(2)(e)(vii), the Authority may have regard to those cl 36 matters in the
Authority’s report recommendations as to distribution in accordance with liabilities.
This has the effect that the Authority may, in effect, reduce the tunds available for
ordinary distribution (under cl 35) by the amount set apart for funding creditors
(under cl 36).

39. Section 564 of the Corporations Act provides that, in a winding up, the Court may make
such orders as it considers “just” to give “an advantage” to indemmifying creditor over
other creditors in consideration of the risk they have assumed in providing the indemnity.
In very general terms, s 564 is directed at empowering a court to implement the same kind
of public policy as that implemented by the Bill, namely the policy of encouragement of
creditors to fund litigation to recover the assets of an insolvent company.

40,  In Arco Comtrols Pry Led (in Liquidation) v Stewart & Anor [2013] VSCA 132 (25 June
2013)%, the Chief Justice in the Court of Appeal said this at [117]:

Section 564 gives the court a broad discretion to depart from equality of
treatment among a particular class of creditors when it is deemed just to do so.

In Kugel, in the matier of Charben Haulage Pty Ltd (in Liguidation)®® Emmer J
held that the power was to be exercised having vegard to the desirability in the
public interest of encouraging creditors to indemnify liquidators who desire to
pursue claims in the winding up of companies.”” His Honour continued:

While the circumsiances in which a funding creditor will receive the whole
of the available funds mighi be rare (see State Bank of NSW v Brown
[2001] NSWCA 223; (2001} 38 ACSR 715 at [40]-[41]), circumstances
may be such as to justify such a resuit. It is appropriate to look at the sum
recovered, the fuilure of other creditors to provide an indemnity, the
proportions between the debts of the indemnifying creditors and the other
debts, the public interest in encouraging creditors to provide indemnity so
as to enable assets to be recovered and, generally, the totality of the
circumstances {see Household Financial Services Pty Ltd v Chase Medical
Centre Pty Ltd (1993) 18 ACSR 294 ar 296-7).%

41. Redlich JA at [253] made similar observations, also emphasising the broad discretion of a
court under s 564.

25 The High Court upheld an appeal: Stewart & Anor v Aico Controls Pty Ltd {In Liquidation} [2014] HCA 159, but
did not question the characterisations of s 564 quoted below.

26 [2011] FCA 834,

¥ See Re Ken Godfrey Ply Ltd (in lig) (1994) 14 ACSR 610, 612.

B 011 FOA 834 at [25).
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42, A summary of the considerations under 3 564 was given by Brownie J in Household
Financial Services Pty. Limited v Chase Medical Centre Pty. Limited (1995) 13 ACLC
156. In considering whether 100% of the recovered funds should be paid to the
indemnifying creditor, it was pertinent that, but for the efforts of the funding creditor, no
funds would be availabie, and that the other creditors stood by, and that the defendant had
foreshadowed strenuous opposition to the claim in the litigation which increased the risk
to the fanding creditor.

43, The Chief Justice in Stewart also observed that rare cases may arise in which a funding
creditor is awarded the entire available fund, which sets some context for the prima facie
position under the Bill that the funding creditors obtain 66.7%. As explained in State Bank
of NSW v Brown [2001] NSWCA 223; (2001) 38 ACSR 715 at [41]:

The cases in which 100% has been awarded have had particular features. In
Cartco the amounts were very small. Creditors had advanced $4000 and were
permitted to retain the net recovery of $7000. In Glenisia Investmenis the
amounts were also small: $36,000 expended for a net return of 3114,000.
Furthermore, no unsecured creditor opposed the distribution of costs to the
Jfunding creditors. That was also the position in Household Financial Services
but, in view of the absence of explicit disclosure in the liguidator's letter fo
shareholders about the proposal to seek a 100% ovder under 5430, Brownie J
gave leave to any credifor to apply to vary the order. In that case some
$63,000 had been advanced for a net return of 52135,000.

Nevertheless, State Bank v Brown is not authority that 100% will never be distributed to
the funding creditors when the funds gathered are substantial. All the circumstances must
be considered.

44, In summary, a court under s 564 Carporations Act will take account of:
» the risks assumed by the indemnifying creditor;
s the sum recovered;
¢ the failure of other creditors to provide an indemnity;
» the fact that no funds would exist were it not for the funding creditor;

« the proportions between the debts of the indemnifying creditors and the other
debts;

¢ the public interest in encouraging creditors to provide indemnity so as to enable
assets to be recovered; and

* generally, the totality of the circumstances.
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45, The Bill expressly reflects some of those considerations. Under both the Bill and s 564
Corporations Act, the determination is also permitted to take account of any other relevant
matter, which means that the Authority may take account of any matter regarded as
relevant under s 564.

46. However, the Bill adds considerations peculiar to the Bell Group matter, and not, or not
vet, reflected in case law for s 564.

47. In particular, cll 4(g) and 36(3)(a) make it mandatory to have regard to the intentions of
the liquidator and funding creditors as set out in the 2000 Agreement, and that
consideration is not counterbalanced by any other consideration in favour of non-funding
creditors. The fact of such an agreement, and its effect in encouraging the
funding/indemnification, will be relevant under s 564, but the court will not apply such an
agreement to the extent its terms are disproportionate.

48. It was agreed in the 2000 Agreement that an application would be made under 5 564,
based on the agreed formula, so it was then envisaged that the Court would assess what &
“just™ distribution comprised, including by reference to the 2000 Agreement. The Bilt
essentially substitutes the Authonty for the Court in this process, but provides that the
liquidator’s / funding creditors’ intention is a mandatory consideration not cenditional on
those intentions being “just™.

49.  Another aspect of the Bill that may be materiafly different from s 564 relates to parties.
Section 564 operates to give advantage to a creditor who has indemnified the liquidator.
Some parties submit that ICWA was neither a creditor nor an indemnifier. As to the latter,
it seems correct that LDTC formally provided indemnities and funding. Whether ICWA,
or the extent to which ICWA, is a creditor is not something [ can resolve on this brief.
However, as I read the Bill, the difficulty is overcome by defining “creditor” to include a
person who was “a beneficiary af any trust of, or with respect to, a liability” of a WA Bell
Company, which will include ICWA as a “creditor” by virtue of the trust arrangements
with LDTC, even if not formally a creditor in its own right.

50. On the other question, whether ICWA “funded” the litigation, the Bill's intention in ¢l
4(c) is that ICWA “funded the Bell litigation”, albeit indirectly by a back-to-back
arrangement with LDTC. 1 have later suggested an amendment to secure this
undersianding.

51.  In these respects, the Bill’s intention is that the internal arrangements with LDTC ought
not to prejudice ICWA’s recovery in the distribution of the Fund, given [CWA’s real
contribution. It is unclear how this result under the Bill would compare with an
application under s 564, but it is clear that the Bill is a safer option for ICWA.

52.  In conclusion on question 2:

(a) The Bill provides several considerations as to distribution that reflect
considerations the courts have adopted under s 564 Corporations Act.
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