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Chair’s Foreword 

his is the first report by Matthew Zilko SC, Parliamentary Inspector of the Corruption 
and Crime Commission, the Joint Standing Committee on the Corruption and Crime 
Commission has tabled this Parliament. 

The Parliamentary Inspector alerts Parliament to flaws inherent in the statutory definition of 
‘public officer’ and how it effects the work of the Corruption and Crime Commission and his 
office.  

The report canvasses the complexities of determining when a contractor engaged by the 
public sector is a ‘public officer’, and whether the definition of ‘public officer’ is fit for 
purpose in the context of modern employment practices. 

The scope and clarity of the definition of ‘public officer’ is of great importance because the 
commission, Parliamentary Inspector and agencies who deal with allegations of serious 
misconduct may only investigate an allegation against a ‘public officer’. 

On behalf of the committee I thank the Parliamentary Inspector for bringing this issue to the 
attention of the Parliament. 

 
MR M. HUGHES, MLA 
CHAIR 
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Ministerial Response 

In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly, 
the Joint Standing Committee on the Corruption and Crime Commission directs that the 
Attorney General report to the Assembly as to the action, if any, proposed to be taken by 
the government with respect to the recommendation of the committee. 
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Recommendation 

Recommendation 1 Page 4 

That the Attorney General direct the Department of Justice to examine the definition of 
‘public officer’ and matters raised in the attached report of the Parliamentary Inspector of 
the Corruption and Crime Commission as part of its project to modernise the Corruption, 
Crime and Misconduct Act 2003. 
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The definition of ‘public officer’ in the Corruption, 
Crime and Misconduct Act 2003 

The importance of oversight 

The Joint Standing Committee on the Corruption and Crime Commission welcomes the 
report by Matthew Zilko SC, Parliamentary Inspector of the Corruption and Crime 
Commission (Parliamentary Inspector), at Appendix 1.  

The Parliamentary Inspector alerts Parliament to flaws inherent in the CCMA’s definition of 
‘public officer’ and how it effects the work of the Corruption and Crime Commission 
(commission) and his office. The report focuses on the complexities of determining whether 
a contractor engaged by the public sector is a ‘public officer’. 

The scope and clarity of ‘public officer’ is particularly relevant to the committee’s functions 
of monitoring and reporting to Parliament on the exercise of the functions of the 
commission and the Parliamentary Inspector, and the means by which corruption prevention 
practices may be enhanced within the public sector. 

The report demonstrates the importance of having an independent body such as the 
Parliamentary Inspector whose responsibilities include auditing the operation of the 
Corruption, Crime and Misconduct Act 2003 (CCMA) and reporting and making 
recommendations to either House of Parliament or the committee.1 

The definition of ‘public officer’ 

The commission is responsible for ensuring that an allegation involving ‘serious misconduct’ 
by a ‘public officer’ is dealt with in an ‘appropriate way’.2  

The commission’s jurisdiction over serious misconduct extends only to acts committed by a 
‘public officer’ as defined in legislation.3 It is therefore critical to have a clear understanding 
of the meaning and scope of ‘public officer’ as the commission’s remit, and that of the 
Parliamentary Inspector, turns on this. 

Section 3 of the CCMA picks up the definition of ‘public officer’ in section 1 of the Criminal 
Code.  Relevant to assessing whether a contractor is a ‘public officer’, section 1 of the 
Criminal Code defines ‘public officer’ to mean:  

(c) a public service officer or employee within the meaning of the Public Sector 
Management Act 1994 … 

(e) any other person holding office under, or employed by, the State of Western 
Australia, whether for remuneration or not … 

                                                            
1  ss 195(1)(aa) and (e), Corruption, Crime and Misconduct Act 2003. 
2  s 18(1), Corruption, Crime and Misconduct Act 2003. 
3  s 3, Corruption, Crime and Misconduct Act 2003. 
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A person may be an employee at law even if they are engaged under a contract that 
characterises their situation differently.4 The majority of the High Court of Australia in the 
leading case of Hollis v Vabu Pty Ltd [2001] HCA 44 found that bicycle couriers engaged by a 
company to deliver packages were employees rather than independent contractors. In that 
case the company controlled the allocation and direction of the courier’s deliveries and the 
couriers had little latitude. The majority of the court said it ‘would be unrealistic to describe 
the couriers other than as employees.’ 5 

The complaint against a contractor investigated by the Parliamentary 
Inspector 

The question of when a contractor is a ‘public officer’ came to the attention of the 
Parliamentary Inspector when investigating a complaint about a decision of the commission. 
This case exemplified the difficulties in determining when a contractor is a ‘public officer’. 

The 84-year-old complainant alleged that he was assaulted by 2 security guards at the 
Albany Health Campus in 2019 where he was a voluntary patient. While the complainant did 
not specifically assert that he had been deprived of his liberty, the Parliamentary Inspector 
considers this implicit in his allegation that he was blocked from leaving his room.6 The 
complainant says the incident caused physical and psychological injuries.7 As noted in the 
report at Appendix 1, accounts of the events in question differ.  

The security guards were employed by a company contracted by the WA Country Health 
Service (WACHS).  

The commission ultimately concluded that the security guards were not ‘public officers’ and 
therefore the complaint fell outside its remit. 

The Parliamentary Inspector considered whether the security guards were ‘public officers’. 
Whether a person is an employee requires an analysis of all conditions of their working 
arrangements. As the Parliamentary Inspector notes ‘it is sometimes difficult to determine 
who meaningfully exercises control over a worker in the context of labour hire and other 
contemporary employment practices’.8 

The problem in this case was that some evidence pointed towards the security guards being 
employees of WACHS while other evidence did not. For example, staff at Albany Health 
Campus were entitled to give instructions to security guards and expect them to be obeyed, 
which indicate that they are in an employment relationship. On the other hand, WACHS did 

                                                            
4  Parliamentary Inspector’s report, see Appendix 1, p 6. 
5  Hollis v Vabu Pty Ltd (2001) 207 CLR 21 per Gleeson CJ, Gaudron, Gummow, Kirby, Hayne JJ at 45. 
6  Parliamentary Inspector’s report, see Appendix 1, p 5. 
7  ibid, p 4. The Parliamentary Inspector’s report provides further detail of the different versions of 

events, the Parliamentary Inspector’s concerns about the commission’s initial assessment and inquiries 
with WAHCS in order to receive adequate information to assess whether security guards were ‘public 
officers’. 

8  ibid, p 9. 
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not directly remunerate security guards and could not terminate their employment, which 
indicate that they are not in an employment relationship.9 

Ultimately the Parliamentary Inspector concluded that it is open as to how a court would 
construe the relationship between the security guards and WACHS but it ‘seemed more 
likely’ that they were not WACHS employees.10 Having reached this conclusion the 
Parliamentary Inspector took no further action on the complaint. 

The Parliamentary Inspector recommends amending the definition of 
‘public officer’ 

The Parliamentary Inspector is of the view that an amendment to the definition of ‘public 
officer’ in the CCMA is required.11 

Commissioner Hon John McKechnie QC also considers that the definition of ‘public officer’ 
requires clarification and is no longer fit for purpose. He says that: 

[The definition] has not evolved to recognise the increasing use within the public 
sector of varying employment arrangements that are outside the traditional 
employment arrangements in the public sector. For example, it does not always 
capture persons who wholly or exclusively contract services to a public sector 
agency, nor recognise that the public sector often seeks to implement policy and 
provide public value through public/private partnerships. Nor does it recognise all 
classes of volunteer workers within the public sector who expend public funds and 
work alongside paid employees who are undoubtedly public officers.12 

Allegations involving contractors may consume considerable commission legal and 
assessment resources.13 Further, many authorities use contractors extensively, and they also 
must consider whether a person is a ‘public officer’ when determining whether to notify the 
commission about a complaint.14 Commissioner McKechnie added that applying the current 
definition of ‘public officer’ results in inconsistent outcomes.15 

The Parliamentary Inspector and Commissioner McKechnie consider it preferable to amend 
the CCMA rather than the definition of ‘public officer’ in the Criminal Code.16 

As the Parliamentary Inspector observes, it is a matter of policy as to whether the definition 
of ‘public officer’ should exclude independent contractors.17 However, he is concerned 
about the effect on the public if contractors, who may be working with vulnerable people 
and exercising the coercive powers of the State, are excluded from the commission and 
Parliamentary Inspector’s remit purely because of the nature of their engagement with the 

                                                            
9  ibid, p 10. 
10  ibid. 
11  ibid. 
12  Hon John McKechnie QC, Commissioner, Corruption and Crime Commission, letter, 2 March 2022, p 2. 
13  ibid. 
14  ibid. 
15  ibid. 
16  ibid and Parliamentary Inspector’s report, see Appendix 1, p 11. 
17  Parliamentary Inspector’s report, see Appendix 1, p 11. 
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public sector.18 In the case considered by the Parliamentary Inspector, the man’s complaint 
against security guards at a public hospital could not be investigated by the commission 
because of the contractual arrangement, even though this was immaterial to the 
complainant.19  

The Parliamentary Inspector considers that this outcome runs counter to the overall purpose 
of the CCMA. On this basis he raises this matter for Parliament to consider.20 

The committee recommends that the government review the definition 
of ‘public officer’ as part of its review of the CCMA  

The definition of ‘public officer’ should evolve as employment practices in the public sector 
evolve. The scope and meaning of ‘public officer’ should be clear. 

The Department of Justice is undertaking a project to modernise the Corruption, Crime and 
Misconduct Act 2003 (CCMA).21 This is an opportunity to examine whether the definition of 
‘public officer’ is appropriate in the context of modern employment practices, and clarify 
when a contractor is a ‘public officer’ for the purposes of the CCMA. 

 

Recommendation 1 

That the Attorney General direct the Department of Justice to examine the definition of 
‘public officer’ and matters raised in the attached report of the Parliamentary Inspector of 
the Corruption and Crime Commission as part of its project to modernise the Corruption, 
Crime and Misconduct Act 2003. 

 
MR M. HUGHES, MLA 
CHAIR

                                                            
18  ibid. 
19  ibid. 
20  ibid, p 12. 
21  Hon John Quigley MLA, Attorney General, letter, 22 February 2022, pp 1-2. 
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Appendix One 

Parliamentary Inspector’s report  
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