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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Shire of Augusta - Margaret River - Local Law Relating to Wallcliffe
Reserve (Reserve 41545)

1 Introduction

1.1 In the exercise of its scrutiny function the Committee reviewed the Shire of Augusta -
Margaret River - Local Law Relating to Wallcliffe Reserve (Reserve 41545) (“Local Law”)
made under the Local Government Act 1995 (“Act”). A copy of the Local Law is attached
and marked “Annexure A”. Under the Committee’s Joint Rules if the Committee is of the
opinion that a matter relating to any regulation or local law should be brought to the notice
of the House, it may report that opinion and matter to the House.  It is also the function of
the Committee to consider and report on any regulation or local law that appears not to be
within power.

1.2 The broad purpose of the Local Law as advised by the Shire of Augusta - Margaret River
("Shire") is to provide for the management and control of access to the Wallcliffe Reserve
(Reserve 41545) ("Reserve").  The effect of the Local Law is to effectively ban entry to the
cliff and cave area.  A draft copy of the Local Law was provided to the Western Australian
Tourism Commission.  Attached and marked “Annexure B” is a copy of a letter dated 1
September from the Tourist Development Manager for the South West.  The WA Tourism
Commission expressed its concern at the total ban on recreational activity relating to the
Wallcliffe cliffs and suggests that the Management Plan which was drawn up by the Shire
in 1993 (but not adopted) could form the basis for which a well managed permit system
could be introduced.  The Committee was also provided with copies of the Shire’s Minutes
of Ordinary Meeting dated 13 November 1997.  Attached and marked "Annexure C" is an
extract taken from the minutes of the Ordinary Meeting of the Shire dated 13 November
1997 at which the Local Law was approved.  Under the heading, “Unusual or Controversial
Provisions” is the following:

“This Local Law is probably exclusive of any other Local Law provisions.  It seeks
to ban access to the cave/cliff area.  Should it be carried through it would
effectively exclude:-

(a) Climbers;
(b) Cavers;
(c) Eco-Tourism groups; and
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(d) The general public,

because the exclusion zone includes the access track.”

The Rangers Department made the following comments:

"As the enforcement authority for the proposed Local Law we would like to offer
our observations.

We believe a controlled permit system for eco-tourism groups and climbers
defining restrictions, numbers, access points, parking, fees etc, and including
indemnity against liability is infinitely preferable to a total ban on access.  Far
better to have controlled access than to attempt to control illegal activities.  Permits
would allow for control on numbers and therefore impact and if the situation arose
a total ban could be imposed."

 The minutes include the following recommendations:

"1. That Council, whilst acknowledging the existence of extremes of opinion
regarding use of the reserve, develop a Management Plan which
encompasses the presentation and protection of historic interests and
provides the ability to:-

(1)  Protect and improve the present environment by means of elevated
       walkways, revegetation and exclusion zones.

(2)  Provide for access by eco-tourism and climbing groups by a system
       of paid permits.

2. The permit proceeds be channelled into a reserve management plan for
use in rehabilitation work and installation of physical constructions.

3. The Management Plan should also consider the fragile nature of the cave
interior with an option to protect it by erecting suitable gates and fencing.

4. A consultative committee comprising of the Department of Sport and
Recreation, WA Aboriginal Affairs Department, WA Tourism
Commission, Climbers Association of WA, Shire Councillors and Shire
Staff to be created to evolve a management plan which will ensure that
the historic aspects of the site are protected yet still provide facilities for
eco-tourism and specialist climbing groups in this unique environment.

5. That the enactment of this Local Law be suspended or deferred until a
recommendation is received from the Consultative Committee.  In the
meantime the newly gazetted Parks, Reserves and Foreshores Local Law
offers adequate protection for the Reserve."

Despite these recommendations and the views of the Rangers Department, the Council of
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the Shire unanimously resolved on 13 November 1997 to adopt the Local Law which was
subsequently published in the Government Gazette on 29 January 1998.  On 18 November
1997 the Secretary of the Climbers Association of Western Australia Inc ("CAWA ") wrote
to the Committee to express the objection of CAWA to the Local Law.  Attached and
marked "Annexure D" is a copy of the facsimile transmission received from CAWA.

 
2 The Committee’s Concerns

2.1 The Advisory Research Officer contacted Mr Max Eastcott, the Chief Executive of the
Shire and on 28 May 1998 the Committee heard evidence from Mr Terry Merchant,
Councillor from the Shire and Mr Noel Mason,  Director for Corporate Services.  On
the same day, the Committee heard evidence from representatives of CAWA; Dr
Phaedra Upton, President, Mr Ross Weiter, Secretary and Mr Justin Bellanger, Access
Officer of CAWA.  The Advisory Research Officer was also contacted by Mr Mark
Hohnen, the owner of the property adjoining the reserve. On 5 June 1998 at the
invitation of the Shire representatives, three members of the Committee travelled to
Margaret River to inspect the Reserve, view the cliffs and meet individuals with an
interest in the Local Law.  The Committee visited the Reserve and inspected the cliffs
accompanied by Mr Terry Merchant and Mr Noel Mason from the Shire, Mr Justin
Bellanger and Dr Gordon Watt from CAWA, Mr Peter Gleed, Town Planning
Consultant representing Mr Hohnen, Ms Helen Lee O’Brien representing Bushtucker
Tours and residents of Prevelly Park who use the reserve for recreational walking.  The
Committee then heard evidence from Mr Peter Gleed, Ms Helen Lee O’Brien and Mrs
Ricky Coates, a resident of Prevelly Park, at the Shire’s Council Chambers.

2.2 The Local Law was published in the Government Gazette on 29 January 1998 and
tabled in the Parliament on 10 March 1998.  Under the provisions of section 42 of the
Interpretation Act 1984 there are 14 sitting days from the date of tabling in which there
is power for the Parliament to move for the disallowance for such subordinate
legislation.  This period ended on 30 April 1998.  In the circumstances, the Committee
resolved for the Deputy Chairman to table a Notice of Motion of Disallowance over the
Local Law in order to protect the initial position of the Committee and to enable
sufficient time for the Committee to handle the inquiry.  Accordingly, a Notice of
Motion was tabled in the Legislative Council on 30 April 1998 which, by virtue of the
Legislative Council Standing Orders moved pro forma on 20 May 1998. 

2.3 The Committee accepts the concerns that the Shire has about the degradation of the
Reserve and the need for its preservation.  The concerns of the Shire can be considered
under three heading; the safety of the cliffs, the conservation issues and heritage values,
including cultural aboriginal significance.  The evidence presented to the Committee on
each of these issues is as follows:

 3 Safety of the Cliffs

3.1 On 27 September 1996 at Gracetown a tragic rockfall killed nine people who were
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sheltering in a cave.  Although the cause of the Gracetown rockfall was not part of the
brief from the Shire, in 1997 the Shire engaged Gordon Geological Consultants
(“Gordon”) to conduct a geotechnical inspection of the Wallcliffe cliffs.  Gordon had
provided the Coroner investigating the Gracetown disaster with a geological model
which has been used to quantify the risk of collapse elsewhere.  Attached and marked
“Annexure E” is an extract from the report commissioned by the Shire and prepared by
Gordon entitled, “Stability of Certain Cliffs and Caves in the Shire of Augusta-Margaret
River, 1997".  Recommendations in relation to the Walcliffe cliffs include the
following:

“People who abseil on the cliff or use it for rock climbing must be warned that
the cliff contains unstable areas, and that they use the cliff at their own risk.
Thus signs should be placed on any vantage points at the top of the cliff and
at the climbing spots at the base.”

“The cliff is a truly magnificent, unique, natural asset that should be enjoyed
by as many people as possible.  The key to the use of the cliff is management,
so it is seen and appreciated only by the genuine enthusiasts and travellers.”

The report concluded that there are two areas where recent (last 30 years) rock falls of
small size have occurred from the cliff which was seen as a sign of a comparatively
stable cliff face.  The report identified three features or blocks on the face which show
cracking, and which are unstable.  Signage was seen as the appropriate way to manage
this risk with a recommendation that signs should be erected to indicate that climbing
and abseiling is entirely at the risk of participants.

 4 Conservation Issues

4.1 The Reserve is a Class “A” reserve for the purposes of recreation.  The Reserve abuts
the Leeuwin-Naturaliste National Park ("National Park”) and extends as far east as the
Wallcliffe House property, Sussex Location 97.  The Reserve was vested in the Shire
on 8 January 1991 as part of a rationalisation of Reserve Vestings in the area.  The land
was previously unvested Crown Land and was managed by Council, within the limits
of its resources.

The Reserve is dedicated for public access because it is a Shire Reserve.  The National
Park which abuts the Reserve is administered by the Department of Conservation and
Land Management (“CALM ”).  Access to the National Park is under the control of
CALM Rangers and enabling legislation.  Fees are charged for entry to the National
Park and CALM operates a permit system for cave access whereby all organised users
such as abseilers, cavers and climbers are required to book a particular site and pay an
appropriate fee, which in turn assists CALM with the management of the National Park.
 There are no fees charged for entry to the Reserve and no permit system operates within
the Reserve.  One reason advanced for the increase in use of the Reserve and the decline
in the condition of the Reserve is the lack of a permit system operating within the
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 Reserve for access to the cave or cliffs.  The Committee saw evidence of environmental
damage to the cliff face including graffiti, the destruction of vegetation at the base of
the cliffs and the incursion of noxious plants including arum lilies, kilanji grass and
couch grass.  There is evidence of much pedestrian traffic at the foot of the cliffs and
the Committee heard evidence of people sheltering under the cliffs.

4.2 Since the early 1990's the Shire has held concerns over the degradation of the Reserve
which, together with concerns over heritage and safety issues, led the Shire to
commission the preparation of a management plan for the area.  The Wallcliffe
Management Plan (“Management Plan”) was completed in August 1993.  The
Management Plan identified the growth of recreation pressures within the Reserve.  The
proximity of the Reserve to Surfer’s Point, the venue for the State’s largest surfing
competition, to Margaret River and adjoining walk-trails and the increase in general
tourist demand within the region have all placed additional pressures on the Reserve.
The Management Plan details to pressures from recreational users, the erosion of the
cliff face and tracks through such use and its effect on the flora and fauna of the
Reserve.   

 5 Heritage Values - Aboriginal Cultural Significance

5.1 The Committee heard evidence from the Shire and other interested parties of the
historical importance of the Reserve to white settlement of Western Australia.  The
Reserve is within walking distance from the historic “Wallcliffe House” which is
located on Sussex Location 97, immediately adjoining the Reserve.  The Wallcliffe
cliffs continue for 40 metres onto Sussex Location 97.  A conservation plan is currently
being prepared on “Wallcliffe House” for submission to the Heritage Council.

5.2 “Wallcliffe House” was built in 1865 and was originally occupied by the Bussell Family
and is of great significance to the early history of European settlement in the Busselton
Margaret River area.   The Wallcliffe area including the Reserve was used for recreation
purposes  by the Bussells and later inhabitants of the house and a close association
between the two landmarks was progressed.  The Committee heard evidence that the
cliffs have significance in terms of the whole heritage precinct.  The current owners of
“Wallcliffe House” have expressed concerns at the uncontrolled access to the Reserve.
The Committee heard evidence of people abseiling on that part of the cliffs located
within Sussex Location 97.  Many visitors to the area assume that the cliffs are entirely
within the Reserve.

5.3 The First Schedule annexed to and forming part of the Local Law incorrectly shows  the
cliffs to be entirely within the Reserve and seeks to impose a 10 metre exclusion zone
around the entire cliff structure (including that part of the cliff which encroaches 40
metres onto Sussex Location 97).

5.4 The difficulties of the Shire in clearly showing the location of Wallcliffe cliff face
within the Local Law and failing to delineate the area of cliff on private land from that
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 within the Reserve illustrates the difficulty inherent in controlling access to the Reserve
and preventing trespassing on Sussex Location 97.  The Committee heard evidence of
frequent occurrences of trespass on Sussex Location 97.  It was put to the Committee
that “Wallcliffe House” is seen as an attraction to many people who assume it is public
property because of its historic nature.  This has led to concerns over the security of
“Wallcliffe House”.  The difficulty to define the boundary between the Reserve and
Sussex Location 97 exacerbates the problem of the public traversing  private property.
The Committee saw signs erected by the owners of Sussex Location 97 in an attempt
to delineate the boundary.  However, in the longer term, and in light of the recreational
pressures on the Reserve, the owners of Sussex Location 97 are concerned to ensure that
the Reserve is appropriately managed and to protect and maintain the fragile areas of
the Reserve to prevent further deterioration.  A major tourist development is proposed
on part of Sussex Location 97 which has received the approval of the Shire.  The
development will not affect “Wallcliffe House” which will remain in its current form.
 

5.5 The Committee heard evidence of the significance of the Reserve to Aboriginals.
Attached and marked “Annexure F” is a copy of a letter dated 26 May 1998 from Gil
Hardwick, Consulting Anthropologist to the Chief Executive Officer of the Shire which
was prepared at the request of the Shire.  From the evidence heard by the Committee,
no comprehensive archeological or ethnographic assessment has been made of the
Reserve.  However, evidence received by the Committee suggests that the area is of
significance to Aborigines.  The caves on the Reserve are considered to have potential
as archeological sites however a preliminary dig at the mouth of one of the caves did not
reveal a high degree of archeological artefacts.  The Reserve is considered to have
cultural significance to the descendants of the original inhabitants (who still live in or
near the area).  An innovative tour group located in the area explains the Aboriginal
history of the area and is endeavouring to train local Aboriginals as tour guides.  The
Committee accepts that the Reserve contains areas of cultural significance to
Aborigines.  

   6 The response of the Shire

6.1 In the early 1990's the Shire commissioned the Management Plan.  Following its
completion in August 1993 public forums were held and the views of various interest
groups were listened to.  Following the holding of public forums in November 1993, the
Shire came to the conclusion that the  interests of recreational users (including climbers
and abseilers), commercial interests and the conservation and heritage issues were not
compatible.  The Shire investigated the option of limiting entry to the reserve except for
those persons who had a licence issued by the Shire.  A draft local law to this effect was
completed in 1996 and advertised in October 1996.  This received considerable
objection and was found by the Department of Local Government to be faulty in its
drafting.  Attached and marked “Annexure G” is a copy of a letter dated January 1997
from the Department of Local Government to the Chief Executive of the Shire stating
the draft local law to be unworkable and suggesting that the Shire consider amending
its existing Public Reserves Local Law.
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6.2 On 10 November 1997 the Shire Local Law - Relating to Parks, Reserves and
Foreshores (“Parks, Reserves and Foreshores Local Law”) was published in the
Government Gazette and tabled in Parliament on 18 November 1997.  The Parks,
Reserves and Foreshores Local Law provided in part that:

“7.0 On a reserve or foreshore a person shall not without the consent of the
Council 

(t) climb or abseil on any cliff.”

Provision is made in the Parks, Reserves and Foreshores Local Law for the application
for and granting of permits  to hold a function or activity.  “Activity” is defined to
include eco-tourism pursuits and would presumably include climbing and abseiling.
The Committee considered the Parks, Reserves and Foreshores Local Law and in light
of the Committee’s recommendations the  following amendments were made (shown
in italics):

“7.0 On a reserve or foreshore a person shall not without the consent of the
Council (such consent not to be unreasonably withheld)

(t) climb or abseil on any cliff which may be designated as
dangerous.    

6.3 The Local Law considered in this report was ultimately gazetted on 29 January 1998 as
shown at “Annexure A”.  This imposes a complete ban on anyone entering within 10
metres of the Wallcliffe cliffs.  The Local Law sets out the purported exclusion area on
Form 2 of the First Schedule which is attached to the Local Law.  This seeks to establish
an exclusion zone around the entire Wallcliffe cliff face.  This conflicts with evidence
taken by the Committee and its visual inspection of the site which clearly demonstrated
that the Wallcliffe cliffs extend for 40 metres into the adjoining private property, Sussex
Location 97.  There was no signage erected at the Reserve indicating the exclusion zone
and the area was not fenced off from public access.

6.4 The unanimous adoption by the Shire of what amounts to a blanket prohibition of entry
into an area effectively 10 metres surrounding the cliff face was taken after careful
consideration by the Shire of the expert advice which it commissioned.  The Shire’s
assessment of the advice received from Gordon regarding the safety of the Wallcliffe
cliffs (refer “Annexure E” attached), the Aboriginal heritage issues and concerns about
vandalism and damage to the caves and in general the environmental degradation of the
area led the Shire to adopt the 10 metre exclusion zone which still left open the ability
for the public to view what the Gordon Report refers to as “a truly magnificent, unique,
natural asset that should be enjoyed by as many people as possible”.  

6.5 The Shire has expressed reluctance to revisit the Management Plan or to redraft the
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Local Law to allow entry to the Reserve on a limited basis because of what it sees as
incompatible uses of the Reserve.  The Shire considers that only the taking of  a time
series of data of the geological make upwill confirm the safety of the cliffs.  The use of
elevated walkways and decking to protect the fragile environment is seen by the Shire
as an invitation for greater public access exposing even greater numbers of people to the
public safety issue.  The Shire also considers that Aboriginal heritage issues also require
the total exclusion from the cliff area although this would appear to be contrary to the
access requirements for Aboriginal persons contained in the Aboriginal Heritage Act
1976.  

   7 Potential Liability of Shire as a Public Authority

7.1 The Shire’s concern over public safety in the Reserve in the wake of the Gracetown
tragedy understandable.  The Shire is also alive to the public liability issue which
accompanies increased public access.  It was put to the Committee by the Shire that
prohibiting immediate access by the public to the Wallcliffe cliffs is the only way the
safety of the public can be assured.  The Shire is concerned that even with controlled
access to the Wallcliffe cliffs through the introduction of a permit system, legally the
Shire would still be required to manage the entry and activities on the Reserve to ensure
that the conditions attaching to any permit issued are effectively complied with.  The
Committee understands that the Shire is investigating the possibility of fencing the 10
metre exclusion zone surrounding the Wallcliffe cliffs.  

7.2 This area of the law has been recently revisited by the High Court.  In Romeo v
Conservation Commission of the Northern Territory (1998) 72 ALJR 208,  the High
Court considered the liability of the Commission as the managers of a public reserve for
a woman who fell from a cliff located within the reserve.  The foundation for the
Commission’s statutory duty of care to the woman was the statutory power of
management and control of the reserve.  The cliffs were part of a public reserve, which
attracted up to half a million visitors a year.  The cliffs, to the knowledge of the
Commission, attracted a proportion of those visiting the reserve.  The Commission did
not create an upgraded road and car park as an allurement to people to visit the cliff
area, but rather as a means of controlling traffic and limiting damage to the
environment.  However, these improvements certainly facilitated access to the cliffs by
visitors.  In finding the Commission not liable for the injury of the woman falling off
the cliff, members of the High Court made the following comments.

Kirby J. said at 234:

"The entrant is only entitled to expect the measure of care appropriate to the
nature of the land or premises entered and to the relationship which exists
between the entrant and the occupier.  While account must be taken of the
possibility of inadvertence or negligent conduct on the part of the entrants, the
occupier is generally entitled to assume that most entrants will take reasonable
care for their own safety.  For example, it would be neither reasonable nor just
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to impose upon a body such as the Commission an obligation to erect secure
climb-proof fencing along the entire elevated headland of the reserve against
the risk of injury suffered by the occasional visitor bent on suicide.  Where a
risk is obvious to a person exercising reasonable care for his or her own safety,
the notion that the occupier must warn the entrant is neither reasonable nor
just.  In considering whether the scope of the duty extends, in a case such as
the present, to the provision of fencing or wire barrier, it is not sufficient to
evaluate that claim by reference only to the area of the Dripstone Cliffs.  An
accident of the kind which occurred to the appellant might have occurred at
any other elevated promontory in every similar reserve under the control of the
Commission to which members of the public had access."

Kirby J. continued at 236:

"However, because the risk was obvious and because the natural condition of
the cliffs was part of their attraction, the suggestion that the cliffs should have
been enclosed by a barrier must be tested by the proposition that all equivalent
sites for which the Commission was responsible would have to be so fenced."

Kirby J.  at 236 made reference to the costs that would be incurred and the measures
necessary  to prevent all equivalent accidents of a like kind and risk and cited the
comments of Cox J. at 569-570 from South Australia v Wilmot (1993) 62 SASR 562:

"In the reference to "other conflicting responsibilities" regard may be had to
considerations such as the preservation of the aesthetics of a natural
environment and the avoidance of measures which would significantly alter the
character of a natural setting at substantial cost and for an improvement in
safety of negligible utility."

Kirby J. concluded at 236:

"The perceived magnitude of risk, the remote possibility that an accident
would occur, the expense, difficulty and inconvenience of alleviating conduct
and the other proper priorities of the Commission confirm the conclusion that
breach of the Commission’s duty of care to the appellant was not established."

Toohey, Gummow JJ. in a joint judgement stated at 221:

"The respondent was under a general duty of care to take reasonable steps to
prevent persons entering the Reserve from suffering injury.  But the taking of
such steps did not extend to fencing off an area of natural beauty where the
presence of the cliff was obvious.  In other words, there was no breach of the
respondent’s duty of care in failing to erect a barrier at the cliff edge."

Brennan CJ. stated at 215:
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"To those who exercised reasonable care for their own safety, the cliff and its
dangers were obvious.  The Commission was under no duty to fence, light,
erect warnings or take any other steps to protect the public from those obvious
dangers."

7.3 The Committee believes that the Shire should reconsider the Local Law which provides
a blanket prohibition on entry by anyone within 10 metres of the Wallcliffe cliffs within
the Reserve.

8 Summary of Committee’s Reasons in Support of Disallowance

8.1 The purported area of exclusion around the Wallcliffe cliffs as set out in Schedule One
of the Local Law appears to the Committee to be misleading in that it shows the entire
Wallcliffe cliffs to be within the Reserve.  For this reason alone,  the Local Law is
considered flawed and should be disallowed.

8.2 The major competing factors surrounding the use of the Reserve appear to be:

& Public safety;
& Environmental preservation and conservation;
& Aboriginal cultural significance; and
& Heritage issues.

The draft 1993 Management Plan commissioned by the Shire addressed each of these
issues.  The Shire has subsequently commissioned the Gordon report in relation to the
geological safety of the area.  The Committee heard evidence that research into the
Aboriginal significance of the area is only in its infancy.  The Committee can see no
reason why the Management Plan cannot be revisited involving all relevant stakeholders
so that the Wallcliffe cliffs, described to the Committee as a magnificent, unique,
natural asset, can be enjoyed by as many people as possible.   

8.3 The Committee is concerned at the precedent this Local Law sets for the future
management of public reserves throughout Western Australia.  The Committee believes
that a balance should be sought between the competing interests for use of the reserve.
The Shire has acknowledged that it lacks the resources to adequately enforce the Local
Law.  The apparent degradation of the Reserve and particularly the Wallcliffe cliffs
seems best addressed by a comprehensive and inclusive Management Plan of the area.
The Committee believes that the existing Local Law will do little to arrest the decline
in the Reserve area.  The situation prevailing in the adjoining National Park
administered by CALM suggests to the Committee that control over access to the
Wallcliffe cliffs through the use of permits is a workable alternative which should be
further examined by the Shire.

8.4 For the reasons given above the Committee seeks the disallowance of the Local Law.
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