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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
IN RELATION TO THE

HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2007

1

REFERENCE AND PROCEDURE

1.1

The Human Reproductive Technology Amendment Bill 2007 (Bill) was introduced
into the Legislative Council on 18 September 2007 by Hon Sue Ellery, Minister for
Child Protection representing the Minister for Health (Minister).1

1.2

Following its Second Reading by the Minister, the Bill stood referred to this
Committee (Committee) pursuant to Standing Order 230A(3) which reads:
Unless otherwise ordered, a Bill [to which Standing Order 230A
applies] stands referred to the Uniform Legislation and Statutes
Review Committee at the conclusion of the second reading speech of
the Minister or Member in charge.

1.3

The Committee is required to report to the Legislative Council on its inquiry into the
Bill pursuant to Standing Order 230A(4) which reads:
The Uniform Legislation and Statutes Review Committee, or other
committee, receiving a Bill under subclause (3) is to present its final
report not later than 30 days of the day of the reference (exclusive of
the referral day) or such other period as may be ordered by the
House.

1.4

Relevantly, Standing Order 230B provides that:
Unless otherwise ordered, a standing committee is not to inquire into
the policy of a Bill.

1.5

In its referral of the Bill to the Committee, the Legislative Council did not order the
Committee to inquire into the policy of the Bill.

1.6

The last date for tabling the Committee’s report into the Bill is 18 October 2007.

1

Hon Sue Ellery MLC, Minister for Child Protection representing the Minister for Health, Western
Australia, Legislative Council, Parliamentary Debates (Hansard), 18 September 2007, p5068.
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2

REASON FOR REFERENCE

2.1

The background to the uniform scheme for legislation regulating human embryo
research was summarised in Report 13 of the Legislative Council’s Uniform
Legislation and General Purposes Committee (2002 - 2005) as follows:2
5

THE INTERGOVERNMENTAL AGREEMENT

Overview of the draft Intergovernmental Agreement: Research
Involving Human Embryos and Prohibition of Human Cloning
5.1

The Minister advised the Committee that “The agreement to
introduce legislation arose from a decision of the Council of
Australian Governments (COAG) on 5 April 2002”.3 The
Minister further advised that “[a] draft of an intergovernmental agreement between the Commonwealth and
each of the States, … is due to be considered by COAG at its
next meeting”.4 Further inquiries of the Minister reveal
that:5
1. COAG did not discuss the agenda item relating to the
intergovernmental agreement (IGA) on research
involving human embryos and the prohibition of human
cloning at its 29 August 2003 meeting.
2. The IGA was discussed at a Heads of Government Forum
held in conjunction with the COAG meeting. That group
agreed that the IGA would be dealt with as an out of
session item and circulated to all Premiers and Chief
Ministers for signature.
3. It is intended that those jurisdictions that have already
passed legislation will be prioritised when the IGA is
circulated. On that basis WA, being one of the few
remaining jurisdictions not to have passed legislation,
will be one of the last to receive the document.

2

Western Australia, Legislative Council, Uniform Legislation and General Purposes Committee, Report
13, Human Reproductive Technology Amendment Bill 2003 and Human Reproductive Technology
Amendment (Prohibition Of Human Cloning) Bill 2003, December 2003, p 6.

3

Letter from Hon Jim McGinty MLA, Minister for Health to the Committee, 1 September 2003.

4

Id.

5

Letter from Hon Jim McGinty MLA, Minister for Health to the Committee, 5 December 2003.

2
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5.2

The Committee notes that the draft Intergovernmental
Agreement: Research Involving Human Embryos and
Prohibition of Human Cloning (IGA) is not very detailed in
relation to the content of any national legislative scheme. It is
the COAG Communique, dated April 2 2002 that sets out the
substance of any nationally consistent legislative scheme. The
Committee notes that the ambiguous nature of the IGA means
that it does not adequately inform Parliament of the expected
extent of the State’s legislative response. Furthermore, the
fact that the IGA is still a draft agreement should also be
noted as a matter for concern.

5.3

Specifically, the IGA requires that the states must:

6

Recital A, IGA.

7

Recital B, IGA.

8

Clause 6, IGA.

9

Clause 9(a), IGA.

10

Clause 9(c), IGA.

11

Clause 15, IGA.

a)

ban human cloning and other practices regarded as
unacceptable;6

b)

establish a national regulatory regime in relation to
the use of excess ART embryos to be administered by
the NHMRC;7

c)

use their best endeavours to submit to its Parliament
within 12 months of December 19 2002 a bill/s that
would have the effect of achieving national
consistency with the Commonwealth;8

d)

confer monitoring powers to NHMRC and ensure that
these monitoring powers are nationally consistent;9

e)

ensure responsibility for monitoring routine ART
clinical practice continues to rest with individual
States and Territories;10 and

f)

ensure a review of their legislation within three years
of December 19 2002.11
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2.2

5.4

The Prohibition of Human Cloning Bill prohibits human
cloning and other unacceptable practices, for example:
creating a human embryo for a purpose other than achieving
pregnancy in a woman and creating or developing a human
embryo containing genetic material provided by more than
two persons.12

5.5

The HRT Amendment Bill establishes a national regulatory
regime in relation to the use of excess ART embryos. The
powers of administration and monitoring are conferred on
the NHMRC while retaining state responsibility for the
monitoring of routine ART clinical practice.

5.6

Both Bills as received by the Legislative Council, were
introduced as a single bill to Parliament within 12 months of
December 19 2002. Both Bills ensure a review of the
legislation within three years of December 19 2002 (“a
review [must] be undertaken as soon as possible after 19
December 2004.”13).

The Commonwealth Legislation Review Committee came to be known as the
“Lockhart review” after its Chair the Hon John Lockhart AO QC. According to the
official Legislation Review Committee website:14
On 17 June 2005, the former Minister for Ageing, the Hon Julie
Bishop MP, appointed a six-member committee to conduct
independent reviews of Australia’s Prohibition of Human Cloning Act
2002 and the Research Involving Human Embryos Act 2002.
The committee was Chaired by retired Federal Court judge, the late
the Hon John Lockhart AO QC and was known as the Legislation
Review Committee. Other members were Associate Professor Ian
Kerridge, a clinical ethicist; Professor Barry Marshall, a specialist
gastroenterologist and community advocate; Professor Loane Skene,
a lawyer and ethicist; Professor Peter Schofield, a neuroscientist; and
Associate Professor Pamela McCombe, a clinical neurologist.

12

Human Reproductive Technology Amendment (Prohibition of Human Cloning) Bill 2003 (WA) clause 8.

13

Human Reproductive Technology Amendment (Prohibition of Human Cloning) Bill 2003 (WA) clause 8;
Human Reproductive Technology Amendment Bill 2002 (WA) clause 36.

14

http://www.lockhartreview.com.au/about.html, (viewed on 27 September 2007).

4
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The Committee was required to review the legislation and report to
the Council of Australian Governments (COAG) by 19 December
2005. The reports were required to be tabled in the Australian
Parliament.
2.3

The Lockhart review held consultations in every capital city15 and accepted well over
one thousand submissions.16 The Lockhart review’s report was published on
19 December 2005.17

2.4

As a result of the findings of the Lockhart review, the Commonwealth Parliament
enacted the Prohibition of Human Cloning for Reproduction and the Regulation of
Human Embryo Research Amendment Act 2006 (Cth).18 The Act received Royal
assent on 12 December 2006 and commenced on 12 June 2007.

2.5

It is important to note that the Prohibition of Human Cloning for Reproduction and
the Regulation of Human Embryo Research Amendment Act 2006 gave practical
legislative effect to the Lockhart review findings by significantly amending the
Prohibition of Human Cloning Act 2002 (Cth) and the Research Involving Human
Embryos Act 2002 (Cth).

2.6

On 13 April 2007 the Council of Australian Governments met to discuss a range of
issues.19 Attached to the official Communique from this meeting is the text of an
agreement reached between the participant governments relating to the Lockhart
review.20 This agreement (the “Notice of Variation”) varies the original 31 March
2004 Inter-Governmental Agreement that was the subject of the Uniform Legislation
and General Purposes Committee’s inquiry and subsequent Report 13 in 2003.
Finding 1
The intergovernmental agreement that is of relevance to the Human Reproductive
Technology Amendment Bill 2007 is the “Intergovernmental Agreement:
Research Involving Human Embryos and Prohibition of Human Cloning” as
detailed in the Council of Australian Governments Communique dated 2 April
2002 and as subsequently varied in the Council of Australian Governments
“Notice of Variation - Research Involving Human Embryos and Prohibition of
Human Cloning Inter-Governmental Agreement” dated 13 April 2007.

15

http://www.lockhartreview.com.au/consultation.html, (viewed on 27 September 2007).

16

http://www.lockhartreview.com.au/submissions.html, (viewed on 27 September 2007).

17

http://www.lockhartreview.com.au/reports.html, (viewed on 27 September 2007).

18

The Act is reproduced at Appendix 1.

19

http://www.coag.gov.au/meetings/130407/, (viewed on 27 September 2007).

20

The Notice of Variation is reproduced at Appendix 2.
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2.7

As a result of the variations to the “Intergovernmental Agreement: Research Involving
Human Embryos and Prohibition of Human Cloning”, and the passing into law of the
Prohibition of Human Cloning for Reproduction and the Regulation of Human
Embryo Research Amendment Act 2006 (Cth) on 12 June 2007, Western Australian
legislation was rendered at variance with the agreed legislative scheme and no longer
complied with the Research Involving Human Embryos Act 2002 (Cth).

2.8

The significance of this loss of equivalency appears to be a loss of eligibility of
researchers in Western Australia to qualify for a National Health and Medical
Research Council (“NHMRC”) licence to conduct embryonic research pursuant to the
Research Involving Human Embryos Act 2002 (Cth).

2.9

Notice of the revoked status of Western Australia’s legislation as “corresponding
legislation” was served on the Minister for Health in a letter dated 12 June 2007 from
the Parliamentary Secretary to the Commonwealth Minister for Health and Aging.21
Finding 2
The Western Australian Human Reproductive Technology Act 1991 is no longer a
“corresponding State law” for the purposes of the Research Involving Human
Embryos Act 2002 (Cth) and in consequence, embryonic research in Western
Australia no longer qualifies for a National Health and Medical Research Council
licence.

3

DOES THE BILL GIVE EFFECT TO THE INTER-GOVERNMENTAL AGREEMENT?

3.1

The Committee was greatly assisted in its consideration of the Bill by the attendance
of Departmental officers on 26 September 2007.22

3.2

The Notice of Variation under the heading “Contents of Variation”, at item 1.1 states
as follows:
Clause 6 of the Agreement is removed and replaced with the
following.

21

The Letter of Revocation is reproduced at Appendix 3.

22

See Transcript of Evidence at Appendix 4.

6
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6.

3.3

For the purpose of ensuring that the Scheme applies
throughout Australia, each State and Territory which is a
Party to this agreement will use its best endeavours to submit
to its Parliament, within 12 months of 12 June 2007, a Bill or
Bills that would have the effect of achieving national
consistency with the Prohibition of Human Cloning Act 2002
and the Research Involving Human Embryos Act 2002 (Cth)
(as amended by the Prohibition of Human Cloning for
Reproduction and the Regulation of Human Embryo Research
Amendment Act 2006 (Cth)).

The Bill clearly evinces compliance on the part of the Government of Western
Australia with the time constraint contained within item 1.1 of the Notice of Variation.
Finding 3
The Human Reproductive Technology Amendment Bill 2007 has been introduced
to Parliament within the time agreed in the Council of Australian Governments’
“Notice of Variation - Research Involving Human Embryos and Prohibition of
Human Cloning Inter-Governmental Agreement” dated 13 April 2007.

3.4

Correspondence with the Commonwealth’s Prohibition of Human Cloning Act 2002
and the Research Involving Human Embryos Act 2002 is fundamental to the entire
Notice of Variation. Unless the Commonwealth Minister declares that a signatory
State has corresponding legislation, human embryonic research cannot be licensed in
that State by the NHMRC.

3.5

There are noticeable differences in the drafting of the Bill when compared to the
Commonwealth’s Prohibition of Human Cloning for Reproduction and the Regulation
of Human Embryo Research Amendment Act 2006. These differences were
highlighted by the Instructing Officer for the benefit of the Committee and are
reproduced at Appendix 5 to this Report.

3.6

Notwithstanding the drafting differences between the Bill and the Commonwealth’s
Prohibition of Human Cloning for Reproduction and the Regulation of Human
Embryo Research Amendment Act 2006 the Committee has compared both measures
to determine that they do, indeed, have the same legislative effect.

3.7

The Committee was required to consider the extent to which the Bill complied with
the requirements of an inter-governmental agreement.
On the matter of
correspondence with the Council of Australian Government’s “Notice of Variation Research Involving Human Embryos and Prohibition of Human Cloning InterGovernmental Agreement” dated 13 April 2007, the Committee finds as follows:
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Finding 4
The Human Reproductive Technology Amendment Bill 2007 corresponds to and
is consistent with the Prohibition of Human Cloning for Reproduction and the
Regulation of Human Embryo Research Amendment Act 2006 (Cth).
As a consequence, the Human Reproductive Technology Amendment Bill 2007
“ratifies or gives effect to a bilateral or multilateral intergovernmental agreement
to which the Government of the State is a party” namely, the “Intergovernmental
Agreement: Research Involving Human Embryos and Prohibition of Human
Cloning” as detailed in the Council of Australian Governments’ Communique
dated 2 April 2002 and as subsequently varied in the Council of Australian
Governments’ “Notice of Variation - Research Involving Human Embryos and
Prohibition of Human Cloning Inter-Governmental Agreement” dated 13 April
2007.

3.8

In view of the findings contained within this report, the Committee makes no
recommendations for amendment to the Bill.

__________________________
Hon Simon O’Brien MLC
Chairman
18 October 2007

8
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APPENDIX 1
PROHIBITION OF HUMAN CLONING FOR REPRODUCTION
AND THE REGULATION OF HUMAN EMBRYO RESEARCH
AMENDMENT ACT 2006 (CTH)

2 Commencement
(1) Each provision ofthis Act specified in column 1 oflhe table
commences, or is taken to have commenced, in accordance with
column 2 oflhe table. Any other statement in column 2 has effect
according 10 its terms.
Commencement information

Column 1

Column 2

Column 3

Provi.ion(s)

Commencement

DntcfDetnils

1. Sections I to 3
and anything in

The day on which this Act receives the

12 December
2006

Royal Assent.

this Act not
elsewhere covered

by this table
2. Schedules t,2,

No. 172, 2006

3 and 4
Note:

An Act to amend the Prohibition of Human Cloning
Act 2002 and the Research Involving Human
Embryos Act 2002 based on the Lockhart Review
recommendations, and for related purposes
[Assented to 12 December 2006]

On the day after tile end of the period of 6
months beginni.ng on the day on which titis
Act receives the Royal Assent.

12 June 2007

This table relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal wilh provisions inserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part oflhis Act. Information in tlus column may be added to or
edited in any published version oftltis Act.

3 Schedule(s)
(1) Each Act, and each set of regulations, that is specified in a
Schedule to this Act is amended or repealed as set out in the
applicable items in the Schedule concerned, and any other item in a
Schedule to this Act has effect according to its terms.

The Parliament of Australia enacts:
Prohibition a/Hlllllan Cloning/or Reproduction and the Regulation of Hllman Embryo Research
AmcmdmcnrAcl2006

No. 172,2006

J

Prohibition o/Hllman ClOning/or Reproduction and the Regulation a/Human Embryo
No. 172, 2006

Research Amendment Act 2006

APPENDIX 1

Prohibition of Human Cloning for
Reproduction and the Regulation of
Human Embryo Research Amendment
Act 2006

11

PROHIBITION OF HUMAN CLONING FOR REPRODUCTION AND THE REGULATION

This Act may be cited as the Prohibition ofHuman Cloningfor
Reproduction and the Regulation ofHuman Emblyo Research
Amendment Act 2006.

OF HUMAN EMBRYO RESEARCH AMENDMENT ACT 2006 (CTH)
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Short title

(2) The amendment of any regulation under subsection (1) does not
prevent the regulation, as so amended, from being amended or
repealed by the Governor-General.

Schedule 1-Prohibition of Human Cloning
Act 2002
Title
After "human cloning", insert "for reproduction".

2 Section 1
After "Cloning", insert ''for Reproduction".
Nole:

TItis item amends the short title of the Act. If another amendment of the Act is

described by reference to the Act's previous short title, that other amendment has effect
after the commencement of this item as an amendment of the Act under its amended
short title (see section 10 of theA cIs Interpretation Act 1901)

3 Subsection 8(1) (definition of human embryo)
Repeal the definition, substitute:
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human emhryo means a discrete entity that has arisen from either:
(a) the first mitotic division when fertilisation of a human oocyte
by a hwnan sperm is complete; or
(b) any other process that initiates organised development ofa
biological entity with a hwnan nuclear genome or altered
human nuclear genome that has the potential to develop up
to, or beyond, the stage at which the primitive streak appears;
and has not yet reached 8 weeks of development since the first
mitotic division.

4 Subsection 8(1)
Insert:

licence means a licence issued under section 21 ofthe Research
InvolVing Human Embryos Act 2002.

5 Subsection 8(1)
Insert:

NHMRC Licellsing Committee means the Committee established
under section 13 oflhe Research Involving Human Embryos Act
2002.

Prohibition ojRllman Cloningjor Reproduction and the Regulation a/Hllman Embryo Research
Amendment Act 2006
No. 172, 2006
J

Prohibition ojHlJlnml Cloningjor Reprodllction and the Regulation o/Hllman Embryo
Research Amendment Act 2006

No . 172, 2006

Uniform Legislation and Statutes Review Committee
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Schedule 1 Prohibition of Human Cloning Act 2002
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Prohibition ofHwnan Cloning Act 2002 Schedule 1

6 At the end of section 8
Add:

Schedule 1 Prohibition of Human Cloning Act 2002

(2) A person commits an offence if the person intentionally exports a
human embryo clone from Australia.
Maximum penalty: Imprisonment for 15 years.

(6) A reference in this Act to an embryo (including a human embryo)
is a reference to a living embryo.

11 No defence that human embryo clone could not survive
(7) A reference in this Act to a human egg is a reference to a human
oocyte.

It is not a defence to an offence under section 9 or 10 that the
human embryo clone did not survive or could not have survived.

(8) A reference in this Act to a human embryo does not include a
reference to:
(a) a hybrid embryo; or
(b) a human embryonic stem cell line.

12 Offence---creating a human embryo for a purpose other than
achieving pregnancy in a woman
(1) A person commits an offence if the person intentionally creates a
human embryo by a process ofthe fertilisation of a human egg by a
buman sperm outside the body of a woman, unless the person's
intention in creating the embryo is to attempt to achieve pregnancy
in a particular woman.

7 Part 2
Repeal the Part, substitute:

Part 2-Prohibited practices

Maximwn penalty: Imprisonment for 15 years.

Division I-Practices that are completely prohibited
9 Offence---placing a human embryo cione in the human body or the
body of an animal

13 Offence---creating or developing a human embryo by fertilisation

A person commits an offence if the person intentionally places a
human embryo clone in the body of a hwnan or the body of an
animal.

that contains genetic material provided by more than 2
persons

The development of a human embryo (including a human embryo
clone) outside the body of a woman for more than 14 days is
prohibited by section 14.

10 Offence---importing

ai'

exporting a human embryo clone

Maximum penalty: Imprisonment for 15 years.

(1) A person commits an offence ifthe person intentionally imports a
human embryo clone into Australia.
Maximum penalty: Imprisonment for 15 years.

Prohibilion ofHumall Cloning for ReprodllcJion and the Regula/iotl ojHrllfwn Embryo Research

Amendment Ael 2006

No. J 72, 2006

5

Prohibition oj Hllman Cloning/or Reprodllction and the Regulation ofHuman Embryo
Research Amendment Act 2006

No. 172, 2006
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A person commits an offence if:
(a) the person intentionally creates or develops a human embryo
by a process of the fertilisation of a human egg by a human
sperm outside the body of a woman; and
(b) the human embryo contains genetic material provided by
more than 2 persons.

Maximum penalty: Imprisonment fo r 15 years.
Note:

(2) Despite subsection 13.3(3) oftbe Criminal Code, a defendant does
not bear an evidential burden in relation to any malter in
subsectioll (1) of this sectioll.

14 Offence-developing a human embryo outside the body of a
woman for more than 14 days
A person commits an offence if the person intentionally develops a
human embryo outside the body of a woman for a period of more
than 14 days, excluding any period when development is
suspended.
Maximum penalty: Imprisonment for 15 years.
15 Offence-heritable alterations to genome
(1) A person commits an offence if:
(a) the person alters the genome of a human cell in such a way
that the alteration is heritable by descendants ofthe human
whose cell was altered; and
(b) in altering the genome, the person intended the alteration to
be heritable by descendants of the human whose cell was
altered.
Maximum penalty: Imprisonment for 15 years.
(2) In this section:

Schedule 1 Prohibition of Human Cloning Act 2002

18 Offence-developing a hybrid embryo
A person commits an offence if the person intentionally develops a
hybrid embryo for a period of more than 14 days, excluding any
period when development is suspended.
Maximum penalty: Imprisonment for 15 years.
19 Offence-placing of an embryo
(I) A person commits an offence if the person intentionally places a
human embryo in an animal.

Maximum penalty: Imprisonment for 15 years.
(2) A person commits an offence ifthe person intentionally places a
human embryo in the body of a human, other than in a woman's
reproductive tract.
Maximum penalty: Imprisonment for 15 years .
(3) A person commits an offence ifthe person intentionally places an
animal embryo in the body of a human for any period of gestation.
Maximum penalty: Imprisonment for 15 years.
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humall cell includes a human embryonal cell, a human fetal cell,

human sperm or a human egg.
16 Offence-collecting a viable human embryo from the body of a
woman
A person commits an offence if the person removes a human
embryo from the body of a woman, intending to collect a viable
human embryo.
Maximum penalty: Imprisonment for 15 years.
17 Offence-creating a chimeric embryo
A person commits an offence if the person intentionally creates a
chimeric embryo.

20 Offence-importing, exporting or placing a prohibited embryo
(1) A person commits an offence if the person intentionally imports an
embryo into Australia knowing that, or reckless as to whether, the
embryo is a prohibited embryo.
Maximum penalty: Imprisonment for 15 years .
(2) A person commits an offence if the person intentionally exports an
embryo from Australia knowing that, or reckless as to whether, the
embryo is a prohibited embryo.
Maximum penalty: Imprisonment for 15 years.
(3) A person commits an offence if the person intentionally places an
embryo in the body of a woman knowing that, or reckless as to
whether, the embryo is a prohibited embryo.

Maximum penalty: Imprisonment for 15 years.
Maximum penalty: Imprisonment for 15 years.
Prohibition ofHuman CIOIdngfor Reproduction and the Regulation of Hllman Embryo Research
AmendmenlAcI2006
No. 172, 2006
7

Prohibition ofHuman Clollingfor ReprodlictiofJ and the Regulation oj Human Embryo
Research Amendme1l1 Act 2006
No . 172, 2006

Uniform Legislation and Statutes Review Committee
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Prohibition of Human Cloning Act 2002 Schedule 1
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(4) In this section:

prohibited embryo means:
(a) a human embryo created by a process other than the
fertilisation of a human egg by human sperm; or
(b) a human embryo created outside the body of a woman, unless
the intention of the person who created the embryo was to
attempt to achieve pregnancy in a particular woman; or
(c) a human embryo that contains genetic material provided by
more than 2 persons; or
(d) a human embryo that has been developing outside the body
ofa woman for a period of more than 14 days, excluding any
period when development is suspended; or
(e) a human embryo created using precursor cells taken from a
human embryo or a human fetus; or
(f) a human embryo that contains a human cell (within the
meaning of section 15) whose genome has been altered in
such a way that the alteration is heritable by human
descendants of the human whose cell was altered; or
(g) a human embryo that was removed from the body of a
woman by a person intending to collect a viable human
embryo; or
(h) a chimeric embryo or a hybrid embryo.

Schedule 1 Prohibition of Human Cloning Act 2002

reasonable expenses:
(a) in relation to the supply of a human egg or human spermincludes, but is not limited to, expenses relating to the
collection, storage or transport of the egg or sperm; and
(b) in relation to the supply ofa human embryo:
(i) does not include any expenses incurred by a person
before the time when the embryo became an excess
ART embryo; and
(ii) includes, but is not limited to, expenses relating to the
storage or transport of the embryo.
valli able consideration, in relation to the supply of a human egg,
human sperm or a human embryo by a person, includes any
inducement, discount or priority in the provision of a service to the
person, but does not include the payment of reasonable expenses
incurred by the person in connection with the supply.

Division 2-Practices that are prohibited unless authorised
by a licence
22 Offence--creating a human embryo other than by fertilisation, or
developing such an embryo
A person commits an offence if
(a) the person intentionally creates a human embryo by a process
other than the fertilisation of a human egg by a human sperm,
or develops a human embryo so created; and
(b) the creation or development of the human embryo by the
person is not authorised by a licence.

21 Offence--commercial trading in human eggs, human sperm or
human embryos
(1) A person commits an ofIence if the person intentionally gives or
offers valuable consideration to another person for the supply of a
hwnan egg, human sperm or a human embryo.

Maximum penalty: Imprisonment for 10 years.

Maximum penalty: Imprisonment for 15 years.

The development of a human embryo outside the body of a woman for
more than 14 days is prohibited by section 14.

Note 2;

The placement in the body ofa woman of a human embryo clone, or
any other human embryo created other than by the fertilisation of a
human egg by a human sperm, is prohibited by sections 9 and 20.

Maximum penalty: Imprisonment for 15 years.
(3) In this section:
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(2) A person commits an offence if the person intentionally receives,
or offers to receive, valuable consideration from another person for
the supply of a human egg, human sperm or a human embryo.

Note I'

Schedule 1 Prohibition of Human Cloning Act 2002

(3) A person does not commit an offence against subsection (1) or (2)
if the creation or development of the hybrid embryo by the person
is authorised by a licence.

23 Offence--creating or developing a human embryo containing
genetic material provided by more than 2 persons
A person commits an offence if:
(a) the person intentionally creates or develops a human embryo
by a process other than the fertilisation of a human egg by a
human sperm; and
(b) the human embryo contains genetic material provided by
more than 2 persons; and
(c) the creation or development of the human embryo by the
person is not authorised by a licence.

The placement in the body of a woman of a human embryo created
other than by the fertilisation of a human egg by a human sperm is
prohibited by section 20.

23A Offence--using precursor cells from a human embryo or a
human fetus to create a human embryo, or developing
such an embryo

(b)

in the case of hybrid embryo created by introducing the nucl eus
of a human cell into an animal egg-for not longer than 14 days.
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Insert:

25A Further review of operation of Act
(I) The Minister must cause an independent review of the operation of
this Act as amended by the Prohibition o/Human Cloning/or
Reproduction and the Regulation 0/ Human Embryo Research
Amendment Act 2006 (the amending Act) to be undertaken as soon
as possible after the third anniversary of the day on which the
amending Act received the Royal Assent.

Maximum penalty: Imprisonment for 10 years.

(2) The review is to be undertaken by persons chosen by the Minister,
with the agreement of each State.

23B Offence--creating a hybrid embryo
(1) A person commits an offence if the person intentionally creates a
hybrid embryo .

(3) The persons undertaking the review must give the Council of
Australian Governments and both Houses of the Parliament a
written report of the review before the fourth anniversary ofthe
day on which the amending Act received the Royal Assent.

(2) A person commits an offence if the person intentionally develops a
hybrid embryo .
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for the purposes cftesting spenn quality in an accredited ART
centre-up to, but not including, the first mitotic division; or

8 After section 25

A person commits an offence if:
(a) the person uses precursor cells taken from a human embryo
or a human fetus, intending to create a human embryo, or
intentionally develops an embryo so created; and
(b) the person engages in activities mentioned in paragraph (a)
without being authorised by a licence, and the person knows
or is reckless as to that fact.

Prohibition

(a)

The Minister who administers the Customs Act 1901 must take all
reasonable steps to ensure that regulations are made, within 6
months after the commencement ofthis section, permitting, subject
to appropriate conditions or restrictions, the import and export of
human embryonic stem cell lines which have been derived from
human embryo clones using practices consistent with Australian
legislation.

The development of a human embryo outside the body of a womnn for

more than 14 days is prohibited by section 14.
Note 2:

A licence to create or develop a hybrid embryo can only be issued
under section 21 of the Research Involving Human Embryos Act 2002:

Note:

23C Regulations under Customs Act

Maximum penalty: Imprisonment for 10 years.
Note 1:

Maximum penalty: Imprisonment for 10 years.
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(4) The persons undertaking the review must consider and report on
the scope and operation of this Act as amended by the amending
Act, taking into account the following:
(a) developments in assisted reproductive technology, including
technological, medical and scientific developments, and the
actual or potential clinical and therapeutic applications of
such research;
(b) developments in embryonic stem cell research, including
technological, medical and scientific developments, and the
actual or potential clinical and therapeutic applications of
such research;
(c) community standards;
(d) a brief analysis of international developments and legislation
relating to the use of human embryos and related research;
(e) an analysis of research resulting from the licenses granted;
(f) any National Stem Cell Centre and any national register of
donated excess ART embryos;
(g) an evaluation ofthe effectiveness oflegislative provisions
and NHMRC guidelines relating to proper consent;
(h) an evaluation ofthe range of matters for which the NHMRC
Licensing Committee may issue a licence and any
recommendations to increase, decrease or alter these arising
from the evaluation;
(i) an analysis of any research or clinical practice which has
been prevented as a result of legislative restrictions;
(j) the extent to which the NHMRC Licensing Committee has
effectively used information and education tools to assist
researchers working in the field, and any ongoing need for
legally binding rulings;
(k) the extent of Commonwealth/State cooperation in the area of
human embryo research and the requirement for further
Commonwealth or State legislation on the matter.

(b) a broad range of persons with expertise in or experience of
relevant disciplines;
and the views of the Commonwealth, the States and the persons
mentioned in paragraph (b) must be set out in the report to the
extent that it is reasonably practicable to do so .

(6) The persons undertaking the review must consult:
(a) the Commonwealth and the States; and
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(5) The report must contain recommendations about amendments that
should be made to this Act, having regard to the matters mentioned
in subsection (4).

Schedule 2 Research Involving Human Embryos Act 2002

ullsuitable for implalllalioll, in relation to a human embryo, means
a human embryo that:
(a) is diagnosed by preimplantation genetic diagnosis as
unsuitable for implantation, in accordance with the Ethical
Guidelines on the Use of Assisted Reproductive Technology
in Clinical Practice and Research (2004), issued by the CEO
of the NHMRC; or
(b) is determined to be unsuitable for implantation in the body of
a woman, in accordance with objective criteria specified in
guidelines issued by the CEO of the NHMRC under the
National Health and Medical Research Council Act 1992 and
prescribed by Ibe regulations for the purposes ofthis
paragraph.

Schedule 2-Research Involving Human
Embryos Act 2002
At the end of section 3
Add "or by other means".

2 Subsection 7(1) (definition of human embryo)
Repeal the definition, substitute:
humall embryo means a discrete entity Ibat has arisen from either:
(a) the first mitotic division when fertilisation of a human oocyte
by a human sperm is complete; or
(b) any other process that initiates organised development of a
biological entity with a human nuclear genome or altered
human nuclear genome that has the potential to develop up
to, or beyond, the stage at which the primitive streak appears;
and has not yet reached 8 weeks of development since the first
mitotic division.

5 Subsection 7(1)
Insert:
use includes develop, or development, as the case requires.

6 At the end of section 7
Add:

3 Subsection 7(1)
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(3) A reference in this Act to an embryo (including a human embryo)
is a reference to a living embryo.

Insert:
hybrid embryo means:
Ca) an embryo created by the fertilisation of a human egg by
animal sperm; or
(b) an embryo created by the fertilisation of an animal egg by
hunlan sperm; or
(c) a human egg into which the nucleus ofan animal cell has
been introduced; or
(d) an animal egg into which the nucleus ofa human cell has
been introduced; or
(e) a thing declared by the regulations to be a hybrid embryo .

4 Subsection 7(1)
Insert:

(4) A reference in this Act to a human egg is a reference to a human
oocyte.
(5) A reference in this Act to a human embryo does not include a
reference to'
(a) a hybrid embryo; or
(b) a human embryonic stem cell line.

7 Part 2 (heading)
Repeal the heading, substitute:

Part 2-Regulation of the use of excess ART
embryos, other embryos and human eggs
8 Section 8 (definition of proper consent)
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Repeal the definition, substitute:

(ii) a human embryo created by a process other than the
fertilisation of a human egg by a hwnan sperm that
contains genetic material provided by more than 2
persons; or
(iii) a human embryo created using precursor cells taken
from a human embryo or a human fetus; or
(iv) a hybrid embryo; and
(c) the use by the person is not authorised by a licence.

proper COllsellt, in relation to the use of an excess ART embryo or
a human egg, or the creation or use of any other embryo, means
consent obtained in accordance with guidelines issued by the CEO
of the NHMRC under the National Health and Medical Research
Council Act 1992 and prescribed by the regulations for the
purposes of this definition.

9 Section 8 (definition of responsible person)
Maximum penally: Imprisonment for 5 years.

respollsible persoll means:
(a) in relation to an excess ART embryo:
(i) each person who provided the egg or sperm fTOm which
the embryo was created; and
(ii) the woman for whom the embryo was created, for the
purpose of achieving her pregnancy; and
(iii) any person who was the spouse of a person mentioned
in subparagraph (i) at the time the egg or sperm
mentioned in that subparagraph was provided; and
(iv) any person who was the spouse ofthe woman
mentioned in subparagraph (ii) at the time the embryo
was created; or
(b) in relation to an embryo other than an excess ART embryoeach person whose reproductive material, genetic material or
cell was used, or is proposed to be used, in the creation or use
of the embryo; or
(c) in relation to a human egg-the woman who was the
biological donor ofthe egg.

10 After section 10

Note:

The creation or development of embryos mentioned in this section is
prohibited under Part 2 of the Pruhibitio1J 0/ HlIIlIall Cloning/or
Reproductioll Act 2002, unless authorised by a licence under this Act.

lOB OfTcnce--certain activities involving use of human eggs
A person cOll1ll1its an ofTence if:
Ca) the person undertakes research or training involving the
fertilisation of a human egg by a human sperm up to, but not
including, the first mitotic division, outside the body of a
woman for the purposes of research or training in ART; and
(b) the person is not authorised by a licence to undertake the
research or training.
Maximum penalty: Imprisonment for 5 years.

11 Paragraph 11 (a)
Omit all the words after "human", substitute "embryo:
(i) that was created by fertilisation of a human egg by a
human sperm; and
Cii) that is not an excess ART embryo; and".

Insert:

A person cOll1ll1its an ofTence if:
Ca) the person intentionally uses an embryo; and
(b) the embryo is:
(i) a human embryo created by a process other than the
fertilisation of a human egg by a human speml; or
Prohibition ofHlill/a!1 Cloning/or Reproduction and the Regulation of Human Embryo Research
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l2A Person not liable for conduct purportedly authorised
(1) To avoid doubt, a person is not criminally responsible for an
offence against tllis Act in respect of particular conduct if:
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12 At the end of Division 2 of Part 2
lOA Offence--use of other embryos

Schedule 2 Research Involving Human Embryos Act 2002

(e) research and training involving the fertilisation of a human
egg by a human sperm up to, but not including, the first
mitotic division, outside the body of a woman for the
purposes of research or training in ART;
(f) creation of hybrid embryos by the fertilisation of an animal
egg by a human sperm, and use of such embryos up to, but
not including, the first mitotic division, if:
(i) the creation or use is for the purposes of testing sperm
quality; and
(ii) the creation or use will occur in an accredited ART
centre.

(a) the conduct by the person is purportedly authorised by a
provision ofa licence; and
(b) the licence or the provision is invalid, whether because ofa
technical defect or irregularity or for any other reason; and
(c) the person did not know, and could not reasonably be
expected to have known, of the invalidity of the licence or
the provision.
(2) In this section:

licence includes a purported licence.

13 Paragraph 16(3)(c)

(1A) To avoid doubt, paragraphs (1)(a), (b), (c) and (d) do not permit the
NHMRC Licensing Committee to authorise any use of an excess
ART embryo or other embryo that would result in the development
of the embryo for a period of more than 14 days, excluding any
period when development is suspended.

After "embryos", insert "or human eggs, or creation or uses of other
embryos".

14 At the end of section 16
Add:

16 Subparagraph 21(3)(a)(i)

(7) It is the intention of the Parliament that any vacancy on the
NHMRC Licensing Committee be filled as soon as possible.
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(8) Ifthere is a vacancy in the membership of the NHMRC Licensing
Committee for a period of 3 months the Minister must, within 3
sitting days of the expiration of that 3 months, table in each House
ofthe Parliament a written statement of reasons for the failure to
fill the vacancy.

Omit "is used", substitute "or human egg is used, or other embryo is
created or used".

17 Paragraph 21 (4)(a)
After "excess ART embryos", insert ", other embryos or human eggs,".

18 Paragraph 21 (4)(b)
After "excess ART embryos", insert "or human eggs, or the creation or
use of other embryos,".

15 Subsection 20(1)
Repeal the subsection, substitute:

19 Subsection 24(1)

(1) A person may apply to the NHMRC Licensing Committee for a
licence authorising one or more of the following:
(a) use of excess ART embryos;
(b) creation of human embryos other than by fertilisation of a
human egg by a human sperm, and use of such embryos;
(c) creation of human embryos other than by fertilisation ofa
human egg by a human sperm that contain genetic material
provided by more than 2 persons, and use of such embryos;
(d) creation of human embryos using precursor cells from a
human embryo or a human fetus, and use of such embryos;
Prohibiliotl oj Human Cloning/or Reprodllction and the Regulation of Hllman Embryo Research
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Repeal the subsection, substitute:
(1) A licence is subject to the condition that before an excess ART
embryo or human egg is used, or any other embryo is created or
used, as authorised by the licence:
(a) each responsible person in relation to the excess ART
embryo, human egg or other embryo must have given proper
consent to that creation or use; and
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(b) the licence holder must have reported in writing to the
NHMRC Licensing Committee that such consent has been
obtained, and any restrictions to which the consent is subject.

20 Subsection 24(2)

25 Paragraph 29(1 )(b)
After "excess ART embryos", insert "or human eggs, and creations or
uses of other embryos,".

26 Paragraph 29(1)(d)

After "excess ART embryo", insert "or human egg, or the creation or
use of any other embryo,".

Repeal the paragraph, substitute:
(d) the number of ART embryos or human eggs authorised to be
used under the licence, and the number of other embryos
authorised to be created or used under the licence;

21 Paragraph 24(5)(a)
After uexcess ART embryos", insert "or hwnan eggs, or create or use
other embryos".

27 Section 31 (after paragraph (c) of the definition of eligible
person)

22 Paragraph 24(5)(b)

Insert:
(ca) in relation to a decision to modify guidelines under
subsection 24(8) in respect of a licence-the licence holder;
or

Repeal the paragraph, substitute:
(b) the number of excess ART embryos or human eggs
authorised to be used under the licence, or the number of
other embryos authorised to be created or used under the
licence;

28 After paragraph 32(1)(c)
Insert:
(ca) a decision to modify guidelines under subsection 24(8) in
respect of a licence;

23 Paragraph 24(5)(e) and subsections 24(6) and (7)
After "excess ART embryos" (wherever occurring), insert "or human
eggs, or to create or use other embryos".

29 At the end of subsection 35(2)

24 At the end of section 24

Add:
; or (c) the entry is made under a warrant under section 37A.

Add:

For example, the guidelines could apply to a particular licence in a
modified form, to alter the cooling-off period required in relation to
the use of excess ART embryos that are unsuitable for implantation

Prohibition of Human Cloningfor Reproduction and 'he Regulation o/Human EmblYO Research
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30 Paragraph 36(1 )(b)
After "human embryo", insert ", other embryo, human egg".

31 At the end of subsection 36(1)
. Add:
; (g) in addition to the powers mentioned in paragraphs (a) to (t),
if the inspector was authorised to enter the premises by a
warrant under section 37 A-to require any person in or on
the premises to:
(i) answer any questions put by the inspector; and
(ii) produce any book, record or docunlent requested by the
inspector.
21
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(8) For the purposes of applying the condition referred to in
paragraph (1)(a):
(a) a licence may provide that the guidelines referred to in the
definition of proper COllsellt apply in a modified form in
relation to the use, under the licence, of excess ART embryos
that are unsuitable for implantation; and
(b) if a licence so provides, the guidelines as modified by the
licence have effect in relation to the giving of consent for
such creation or use.
Note:

Schedule 2 Research Involvillg Human Embryos Act 2002

32 Secti on 37

Sched ule 2 Research Involving Human Embryos Act 2002

37B Details of warrant to be given to occupier etc.
(1) Ifa warrant under section 37A is being executed and the occupier
of the premises or another person who apparently represents the
occupier is present at the premises, the inspector must make
available to that person a copy ofthe warrant.

After "human embryo", insert ", another embryo, a human egg".

33 Section 37
Omit ''the embryo or thing", substitute "the embryo, the egg or the
thing".

(2) The inspector must identifY himself or herself to that person.

34 After secti on 37

(3) The copy of the warrant referred to in subsection (I) need not
include the signature of the magistrate who issued the warrant.

Insert:
37A Monitoring warrants

37C Announcement before entry
An inspector must, before entering premises under a warrant:
(a) announce that he or she is authorised to enter the premises ;
and
(b) give any person at the premises an opportunity to allow entry
to the premises.

(1) An inspector may apply to a magistrate for a warrant under this
section in relation to premises.
(2) Subject to subsection (3), the magistrate may issue the wan-ant if
the magistrate is satisfied by information on oath or affmnation
that it is reasonably necessary that one or more inspectors should
have access to the premises for the purposes of finding out whether
this Act or the regulations have been complied with.

37D Occupier entitled to be present during search
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(1) Ifa warrant under section 37A is being executed and the occupier
of the premises, or another person who apparently represents the
occupier is present at the premises, the person is entitled to observe
the search being conducted.

(3) The magistrate must not issue the warrant unless the inspector or
some other person has given to the magistrate, either orally or by
affidavit, such further information (if any) as the magistrate
requires concerning the grounds on which the issue of the warrant
is being sought.
(4) The warrant must:
(a) authorise one or more inspectors (whether or not named in
the warrant) with such assistance and by such force as is
necessary and reasonable:
(i) to enter the premises; and
(ii) to exercise the powers set out in section 36 in relation to
the premises; and
(b) state whether the entry is authorised to be made at any time
of the day or night or during specified hours of the day Dr
night; and
(c) specify the day (not more than 15 days after the issue of the
warrant) on which the warrant ceases to have effect; and
(d) state the purpose for which the warrant is issued.

Prohibition ojHwllan Cloning/Dr Reproductioll and the Regulation oj Human Embryo Research
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(2) The right to observe the search being conducted ceases if the
person impedes tbe search.
(3) Tbis section does not prevent 2 or more areas of the premises being
searched at the same time.

35 After section 47
Insert:
47A Further review of operation of Act
(1) The Minister must cause an independent review of the operation of
this Act as amended by the Prohibition ofHuman Cloningfor
Reproduction and the Regulation ofHuman Embryo Research
Amendment Act 2006 (the amending Act) to be undertaken as soon
24
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as possible after the third anniversary of the day on which the
amending Act received the Royal Assent.
(2) The review must be:
(a) undertaken by tbe persons who undertake the Prohibition of
Human Cloning for Reproduction Act further review; and
(b) undertaken concurrently with that Prohibition of Human
Cloning for Reproduction Act further review.

Prohibition a/Human Cloning/or Reprodllction and the Regulation oj HZlI,noll Embryo Research
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(6) The persons undertaking the review must consult:
(a) the Commonwealth and the States; and
(b) a broad range of persons with expertise in or experience of
relevant disciplines;
and the views of the Commonwealth, the States and the persons
mentioned in paragraph (b) mllst be set out in the report to the
extent that it is reasonably practicable to do so.
(7) In this section:
Prohibition o/Human Cloning/or Reproduction Act/urther
review means the review mentioned in section 25A of the
Prohibition 0/ Human Cloning/or Reproduction Act 2002.

47B Minister to report to Parliament
(I) The Minister must prepare a report on the following matters:
(a) the establishment ofa National Stem Cell Centre and a
national register of donated excess ART embryos; and
(b) the making of guidelines refen-ed to in this Act, to the extent
that those guidelines were not in force on the day on which
this Act commenced.
(2) The report must be completed not later than 6 months after the day
on which Prohibition oj Human CloningJor Reproduction and Ihe
Regulation a/Human Embryo Research Amendment Acl 2006
commenced.

26
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(4) The persons undertaking the review must consider and report on
the scope and operation of this Act as amended by the amending
Act, taking into account the following:
(a) developments in assisted reproductive technology, including
technological, medical and scientific developments, and the
actual or potential clinical and tllerapeutic applications of
such research;
(b) developments in embryonic stem cell research, including
technological, medical and scientific developments, and the
actual or potential clinical and therapeutic appIlcations of
such research;
(c) community standards;
(d) a brief analysis of international developments and legislation
relating to the use of human embryos and related research;
(e) an analysis of research resulting from the licenses granted;
(f) any National Stem Cell Centre and any national register of
donated excess ART embryos;
(g) an evaluation oftbe effectiveness oflegislative provisions
and NHMRC guidelines relating to proper consent;
(h) an evaluation ofthe range of matters for which the NHMRC
Licensing Committee may issue a licence and any
recommendations to increase, decrease or al ter these arising
from the eval uation;
(i) an analysis of any research or clinical practice which has
been prevented as a result of legislative restrictions;

No. 172, 2006

U) the extent to which the NHMRC Licensing Committee has
effectively used infonnation and education tools to assist
researchers working in the field, and any ongoing need for
legally binding rulings;
(k) the extent of Commonwealth/State cooperation in tbe area of
human embryo research and the requirement for further
Commonwealth or State legislation on the matter.
(5) Tbe report must contain recommendations about amendments that
should be made to tbis Act, having regard to the matters mentioned
in subsection (4).

(3) The persons undertaking the review must give the Council of
Australian Governments and both Houses of the Parliament a
written report of the review before the fourth anniversary of the
day on which the amending Act received the Royal Assent.

AmendmentAct 2006
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(3) The Minister must cause a copy of the report to be tabled in each
House of the Parliament within 15 sitting days of that House after
the day on which the report was completed.

Schedule J Saving provision

Schedule 3-Saving provision
1 Saving provision

36 After section 47
Insert:

(I)

(a) at any time before the commencement of this item, a person
made an application under subsection 20(1) of the Research
Involving Human Embryos Act 2002 for a licence; and
(b) immediately before the commencement of this item, the
NHMRC Licensing Committee had not decided the
application;

47C Stndy of non-blood human tissue based therapies
(I) The Minister must cause to be prepared a report on the feasibility
of establishing a national legislative or regulatory approach for
effective governance of non-blood human tissue based therapies.

then the person is taken, on and from the commencement of this item, to
have applied for the licence under subsection 20(1) of the amended Act.

(2) The review must be undertaken by persons chosen by the Minister
with the agreement of each State.
(3) The report of the review must contain recommendations for a
national legislative or regulatory framework.
(4) The persons undertaking the review must give to the Council of
Australian Governments and both Houses of the Parliament a
written report of the review.

If:

(2)

To avoid doubt, a licence issued under section 21 of the Research
InvolVing Human Embryos Act 2002 that was in force immediately
before the commencement of this item continues in force after that
commencement.

(3)

In this item:
amended Act means the Research Involving Human Embryos Act 2002
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(5) The report must be completed not later than 18 months after the
day on which the Prohibition ofHum on Cloning for Reproduction
and the Regulation ofHuman Embryo Reseorch Amendment Act
2006 receives the Royal Assent.

as amended by this Act.

(6) The Minister must cause a copy of the report to be tabled in each
House ofthe Parliament within 15 sitting days of that House after
the day on which the report was completed.

Prohibitioll of Human Cloning/or Reprodllction and the Regulation a/Hllman Embryo Research
No. 172, 2006
27
Amendment Act 2006

28

Prohibition of Human Clollingfor Reproduction and fhe Regulatioll of Human Embryo
No. 172. 2006

Research Amendment Act 2006

Uniform Legislation and Statutes Review Committee
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Rese!lrch Involving Human Embryos Act 2002 Schedule 2
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Schedule 4-Amendment of regulations
Customs (Prohibited Exports) Regulations 1958
Regulation 7
Repeal the regulation.

[Second reading speech made illSenale an 19 OClober 2006
HOllse alRepresemalives on 30 November 2006]

Prohibition ofHuman Cloning/or Reproduction and the RegulaJioll of Hllman Embryo Research

AmendmemAcl2006

No . 172, 2006

29

25
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APPENDIX 2
NOTICE OF VARIATION
RESEARCH INVOLVING HUMAN EMBRYOS AND PROHIBITION OF HUMAN CLONING
INTER-GOVERNMENTAL AGREEMENT
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6.

1.2

Clause 7 of the Agreement is removed and replaced with the following.
7.

1.3

If Legislation relevant to this agreement is to be introduced into the Parliament of a
jurisdiction, the relevant Party will provide a notice to all other Parties as soon as is
reasonably practicable.

Clause 15 of the Agreement is removed and replaced with the following.
15.

30

Once a State or Territory law has been declared to correspond to the changes enacted
by the Prohibition ofHuman Cloning for Reproduction and the Regulation ofHuman
Embryo Research Amendment Act 2006 (Cth), if the Commonwealth or that State or
Territory proposes to amend its Legislation or to introduce new Legislation so as to
affect the operation of the Scheme, it will submit the proposed amendments or new
Legislation to the Australian Health Ministers' Conference (AHMC) or COAG for
consideration. Each Party agrees that it will not table in Parliament such an
amendment or such new Legislation unless AHMC or COAG, as the case may be, has
considered the proposed amendment or new Legislation.

A new Clause 12A is inserted after Clause 12 as follows.
12A.

1.5

The responsible Commonwealth Minister will, as soon as practicable after receiving
notification from a State or Territory that it has enacted a law it considers brings the
law of the State or Territory into correspondence with the Prohibition of Human
Cloning Act 2002 and the Research Involving Human Embryos Act 2002 (Cth) (as
amended by the Prohibition ofHuman Cloning for Reproduction and the Regulation of
Human Embryo Research Amendment Act 2006 (Cth)), consider whether the State or
Territory law should be declared to be a corresponding State law. If the
Commonwealth Minister considers that the State or Territory law should be so
declared, the Commonwealth Minister will arrange for a notice to be published in the
Commonwealth ofAustralia Gazette declaring the State or Territory law to be a
corresponding State or Territory law for the purposes of the Prohibition ofHuman
Cloning Act 2002 and the Research Involving Human Embryos Act 2002 (Cth) .

Clause 12 of the Agreement is removed and replaced with the following.
12.

1.4

For the purpose of ensuring that the Scheme applies throughout Australia, each State
and Territory which is a Party to this agreement will use its best endeavours to submit
to its Parliament, within 12 months of 12 June 2007, a Bill or Bills that would have the
effect of achieving national consistency with the Prohibition ofHuman Cloning Act
2002 and the Research Involving Human Embryos Act 2002 (Cth) (as amended by the
Prohibition ofHuman Cloning for Reproduction and the Regulation ofHuman Embryo
Research Amendment Act 2006 (Cth)).

The Parties agree that this Agreement will be reviewed following the concurrent
reviews of the Prohibition ofHuman Cloning Act 2002 and the Research Involving
Human Embryos Act 2002 (as amended by the Prohibition ofHuman Cloning for
Reproduction and the Regulation of Human Embryo Research Amendment Act 2006),
which will be required to be undertaken as soon as possible after 12 December 2009.

2.

Date when Variation comes into force

2.1

This Variation to the Agreement comes into force on 13 April 2007.
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EXECUTED on 13 April 2007
SIGNED by:

The Honourable John Winston Howard MP
Prime Minister of Australia

The Honourable Morris lemma MP
Premier of the State of New South Wales

The Honourable Steve Bracks MP
Premier of Victoria

The Honourable Peter Beattie MP
Premier of Queensland

The Honourable Alan Carpenter MLA
Premier of the State of Westem Australia

The Honourable Michael David Rann MP
Premier of the State of South Australia

The Honourable Paul Lennon MHA
Premier of the State of Tasmania

Jon Stanhope MLA
Chief Minister of the Australian Capital Territory
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LETTER OF REVOCATION

SENATOR THE HON BRETT MASON
Parliamentary Secretary to the Minister for Health and Ageing .

12 JUN 2007

The Hon Jim McGinty MLA
Attorney-General
Minister for Health
Minister for Electoral Affairs
4th Floor
London House

FiECE'VED

"· ·~ ;"--2±6··St-Gear.ge!f. -TeFf&Ge-- ,--~---~ - -- ~-~-, -~-:~-. -' -~"-- ~~~ ' -~

. PERTH WA 6000

- ------- -

-~

- ----

.

Dear Attorney-General

REVOCATION OF CORRESPONDING LEGISLATION - PROIDBITION OF
HUMAN CLONING ACT 2002 AND RESEARCH INVOLVING HUMAN EMBRYOS
, ACT 2002
;: I am writing to inform you that I'have, under section 7 of the Research Involving Human
.: Embryos Act 2002 ('the RIHE Act') and subsection 33(3) of the Acts Interpretation Act 1901,
• revoked the declaration made by the then Minister for Ageing, the Hon Julie Bishop MP, on
· 5 December 2005 that Western Australia's Human Reproductive Technology Act (1991) (as
, amended) is a corresponding State law for the purposes of the RIHE Act. This revocation has
· effect from 12 June 2007.
'. At the Council of Australian Governments meeting on 13 April 2007, all jurisdictions (with
the exception ofthe Northern Territory) executed a Notice of Variation to the .
. Inter-Governmental Agreement, recOmmitting all participating governments to pursue
national consistency ,i n regard to the prohibition of human cloning ,for r~rod!lction and the
· regulation of human embryo research.
Once your jurisdiction has enacted such legislation, I will, as soon as practicable after
receiving notification, consider whether it should be declared to be a corresponding State law.
If I consider that it should be so declared, a notice of declaration will be published in the
Commonwealth 9/Australia Gaiette.
Ybills sincerely

,

.

Parliament House · Canberra ACT 2600 • Telephone: (02) 62773756 Facsimile: (02) 6277 5725
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TRANSCRIPT OF EVIDENCE

STANDING COMMITTEE ON
UNIFORM LEGISLATION AND STATUTES REVIEW

HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2007

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
WEDNESDAY, 26 SEPTEMBER 2007

SESSION TWO

Members
Hon Simon O'Brien (Chairman)
Hon Matthew Benson-Lidholm
Hon Sheila Mills
Hon Donna Faragher
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Hearing commenced at 10.21 am

ANDERSEN,MSDAPHNE
Senior Legal Adviser, Department of Health,
c/- Parliamentary Counsel's Office,
Level 11, 141 St Georges Terrace,
Perth 6000, examined:
GENONI, MS L YN
Acting Director, Intergovernmental Relations, Policy Division,
Department of the Premier and Cabinet,
26/197 St Georges Terrace,
Perth 6000, examined:

The CHAIRMAN: On behalf of the committee, I welcome you to this hearing into the Human
Reproductive Technology Amendment Bill 2007. In what capacity are you appearing before the
committee?
Ms Andersen: I am appearing as the instructing officer on the bill in my capacity as a senior legal
officer in the Department of Health. I am currently on secondment to Parliamentary Counsel but I
maintain carriage of this legislation, even though I am not working in the Department of Health.
Ms Genoni: I am appearing in my capacity as Acting Director, Intergovernmental Relations in the
Policy Division of the Department of the Premier and Cabinet. We support the Premier in his role
at the Council of Australian Governments via senior officials working groups and meetings and so
on. In this context I have been involved, along with someone from health, in this process of
negotiating a nationally consistent approach.
The CHAIRMAN: You have both signed a document entitled "Information for Witnesses". Have
you read and understood that document?
The Witnesses: Yes.
The CHAIRMAN: These proceedings are being recorded by Hansard. A transcript of your
evidence will be provided to you. To assist the committee and Hansard, can I ask you to quote the
full title of any document that you may refer to during the course of the hearing for the record.
Your transcript will become a matter for the public record. If for some reason you wish to make a
confidential statement during today's proceedings, you should request that the evidence be taken in
closed session. If the committee grants your request, any public and media in attendance will be
excluded from the hearing. Please note that until such time as the transcript of your public evidence
is finalised, it should not be made public. I advise you that premature publication or disclosure of
public evidence may constitute a contempt of Parliament and may mean that the material published
or disclosed is not subject to parliamentary privilege. Would you like to make an opening
statement?
Ms Andersen: I thought the most useful thing to do was to provide some background as to where
this bill came from. In 2002 there was a COAG agreement to prohibit human cloning and to have a
nationally consistent approach to the regulation of embryo research. Following that 2002
agreement a working group was set up involving the Premier's department and the health
department in each of the jurisdictions. Some legislation was developed out of that process. The
commonwealth passed the Prohibition of Human Cloning Act 2002 and the Research Involving
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Human Embryos Act 2002. That was the basis on which the national approach was going to
operate. Those two bills were divided. They started off as one bill divided into two: the prohibition
of human cloning, plus some other prohibited practices.
[10.25 am]
The Research Involving Human Embryos Act set up the regime for regulating research involving
human embryos. The process that was put in place for that was for the National Health and Medical
Research Council, the commonwealth body, to establish a licensing committee of the National
Health and Medical Research Council and for that licensing committee to have responsibility for
considering any applications for licences to undertake research. Each of the states and territories
subsequently passed legislation to give effect to the same provisions. They have done it in slightly
different ways. I think New South Wales did it more by referring the powers. Other states like WA
did it by repeating in our legislation all the provisions that were relevant. Our legislation was
altered by way of amendment to the Human Reproductive Technology Act 1991. Essentially, two
new parts were added to the Human Reproductive Technology Act. Part 4A was the material
relating to the prohibition of cloning and other practices. Part 4B was the licensing requirements. It
is necessary to have both commonwealth and state legislation because the commonwealth does not
have powers to cover the field in relation to human cloning. I do not think they thought about it in
1900! They have therefore had to rely on a range of powers. I have some copies of some material.
The commonwealth has relied on powers such as things done or omitted to be done by
constitutional corporation, things done or omitted to be done in the course of constitutional trade or
commerce. Although the commonwealth has relied on those sorts of powers, it does not pick up
everyone in WA. People working in state government, or people in completely private companies
would not fall within the commonwealth's jurisdiction. The same applies in each of the other states
and territories. So in order to have complete coverage, it was necessary for each jurisdiction to
have its own legislation.
The legislation provided for a review to be undertaken three years after the commonwealth
legislation came into effect. The state legislation also provided for a review to be done and
provided that it could be done as part of the commonwealth review. A single review was done that
all the states and territories participated in. That was a review that was undertaken by a committee.
The committee was appointed by the commonwealth minister, but with the agreement of each state
and territory. Representation by everyone on that committee was agreed to by all of the
jurisdictions. The committee handed down its report on 19 December 2005. It was chaired by
Justice John Lockhart, which presented what seems to be known colloquially as the Lockhart report.
They made a number of recommendations about amendments. Primarily, they took the view that
the licensing scheme and the mechanism - the way things were operating - were working well.
However, they thought some extension was possible in the range of activities that could be licensed
and they made a number of recommendations. That went to COAG and to the states. The
government did not act on those recommendations itself, but there was interest among a number of
members and I think, as I recall it, two bills were introduced into the commonwealth Parliament,
one by Natasha Stott Despoja and one introduced by Kay Patterson as private members bills.
Ultimately, the Kay Patterson bill was the one that was debated and considered by the
commonwealth Parliament and passed. The bill that we are talking about now is making the
amendments to the W A legislation that the Patterson bill made to the commonwealth legislation. It
is effectively exactly the same as what was done with the Patterson bill. We have not done
anything outside what the commonwealth has done.
We have included everything the
commonwealth did. There are some minor changes because of the structure of our act and the way
things had to fit together, and of different drafting styles. However, there is no difference in
outcome or effect of anything that is in our legislation from what is in the commonwealth
legislation. It might be slightly different wording but it is to achieve the same outcome.
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The CHAIRMAN: Thank you for that. As you will be aware, the 2004 Western Australian
legislation came before this committee's predecessor in examining the intergovernmental
agreement. We now have some amending legislation that also purports to come from that same
initial parent national agreement. Obviously, because it has developed with the new characteristics
as reflected in the Patterson bill, as you have just explained, that changes the 2004 legislation, of
course, by definition. Is there an intergovernmental agreement or memorandum of understanding
between governments that reflects those changes? If so, are you able to provide it for us?
Ms Genoni: Yes; there is what they call a variation to the original intergovernmental agreement.
In April 2007, COAG agreed to a variation to the IGA. That is what we are working to now.
Ms Andersen: I have copies of the original IGA, the variation to the IGA and some other material
that is included in the material that the committee will require.
The CHAIRMAN: We will receive those documents.
Ms Genoni: The key issue about the variation to the IGA is maintaining a nationally consistent
cooperative national scheme. Because the commonwealth made the changes in the Patterson bill,
W A, as occurred in every other state, suddenly did not have corresponding legislation. This bill
aims to line up our legislation again so that we have corresponding legislation.
[10.35 am]
The CHAIRMAN: Thank you for these documents that you have just provided.
Ms Andersen: Would you like me to go through them? It might help the process.
The CHAIRMAN: If you could identify what each of the documents are and briefly mention what
they say. Unfortunately, we do not have the time this morning to go through them in detail. We
will do that at our leisure.
Ms Andersen : There is some covering material that puts them in context. Attachment A is the
original intergovernmental agreement that was signed following the 2002 legislation. Attachment B
is the variation to the intergovernmental agreement that was signed this year.
The CHAIRMAN: That is the April COAG meeting?
Ms Andersen: Yes. The front page of that shows that that was the issue covered. The second page
is the decision that COAG made, the COAG communique. That is the variation. Attachment C is
the Patterson act, as it now is. That is in the fonn it was passed. Attachment D is a table that sets
out for each jurisdiction what the original legislation was for the 2002 COAG agreement and what
the amending legislation is. The commonwealth, Victorian and New South Wales Parliaments have
all passed legislation that gives effect to the review recommendations. Queensland and Tasmania
have legislation before their Parliaments. The Australian Capital Territory and South Australia
have yet to introduce legislation. The Northern Territory did not introduce legislation the first time
around but I think it is in a slightly different position because it is a territory rather than a state so
there is not the same requirement.
As I mentioned, the National Health and Medical Research Council Licensing Committee is the
body that undertakes all the licensing. The W A legislation says that someone can apply to the
licensing committee for a licence but does not set up the committee, obviously. The scheme works
by the commonwealth agreeing to undertake the licensing role under our legislation. It does that by
way of a declaration that our legislation is corresponding state law. Following the 2004
amendments, a declaration was made by the commonwealth minister that W A was corresponding
state law. The way our act and their act fit together, that meant that the licensing committee would
be able to consider applications that fell within the scope of the W A legislation rather than within
the commonwealth legislation. When the commonwealth amending legislation came into effect on
12 June, the parliamentary secretary to the Minister for Health and Ageing revoked all the
declarations of corresponding state law, including WA, so we are no longer corresponding state
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law, which means that the licensing committee cannot entertain an application made under the WA
legislation. Until such time as we amend our legislation and obtain a further declaration that we are
corresponding state law, that will continue to be the case. There is a copy of the revocation there.
The final one is a media statement that the Minister for Health made at the time the legislation was
introduced. I think one of the questions asked whether there were any media statements from the
government about the policy.
The CHAIRMAN: Thank you for that parcel of information, which will assist the committee
greatly. My next question relates to the amending bill currently before us. Are there any proposals
to introduce amendments to that bill while it is before the house?
Ms Andersen: Some amendments were put on the notice paper in the lower house but they were
not successful. There is no intention to amend what is currently there.
The CHAIRMAN: Can you briefly discuss the public consultation process that was involved in
the drafting of the Western Australian bill and maybe give an indication of the number and nature
of the stakeholders that were consulted?
Ms Andersen: The bill arose out of the recommendations made by the Lockhart review. The
Lockhart review undertook public consultations on the subject matter of this bill. On that covering
sheet is a reference to where the Lockhart review can be found on the Internet. I did not copy it
because it is a fairly lengthy document. That certainly sets out the consultation that was undertaken.
It was fairly extensive. It travelled to all states and territories and received something like 1 000
submissions Australia-wide. It conducted a number of hearings - public and private - here and
elsewhere.
The CHAIRMAN: There is a comment in the explanatory memorandum about the community
consultation by Justice Lockhart's committee. I think that probably addresses the question in
addition to what you have just told us.
Ms Andersen : No consultation was done separate from that Lockhart consultation, which was very

extensive.
The CHAIRMAN: The Victorian legislation amending the principal legislation was reflected in its
Health Legislation (Research Involving Human Embryos and Prohibition of Human Cloning) Act
2003, which is referred to in attachment D. Subsequently, as you have already indicated, it has now
amended its legislation in line with the COAG agreement of April this year. I understand its
response is the Infertility Treatment Amendment Act 2007, which came into effect on 12 June. Is
that new legislation an accurate mirror of the intergovernmental agreement itself or has Victoria
departed quite a way from the other states?
Ms Andersen: I understand that Victoria has done exactly what was done with the commonwealth.
I must admit that I have not gone through it clause by clause. I certainly did not understand that
there was any departure from the national scheme, likewise New South Wales. Although they have
done it in a different way, rather than by any setting out the whole of the provisions of the
commonwealth act into the state act, they have said that the commonwealth act applies. They have
done it in a different way but it achieves the same outcome. I am not aware that there is any
departure from what the commonwealth has done.
The CHAIRMAN: I am probably being a little unfair asking you what another state has done. I
was told that there was some significant difference in the way the Victorians have framed their
legislation.
Ms Andersen: I am happy to look at that if there is something you would like me to look at but I
am not aware that there is any departure from what the commonwealth has done.

G:\DATA\US\Usrp\us.hrt.071005.rpf.023.xx.a.doc

43

Uniform Legislation and Statutes Review Committee

Uniform Legislation and Statutes Review

Wednesday, 26 September 2007 - Session Two

Page 5

The CHAIRMAN: I was taking advantage of the opportunity to see if you could shed any light on
the matter. There is no supplementary action that I will be asking you to take. We will look at that
as necessary. We are dealing with Western Australian legislation.

[10.45 am]
Ms Andersen: As I mentioned, in drafting our legislation, we put it into an existing piece of
legislation, which was the Human Reproductive Technology Act. Some of the things we needed to
do to make sure that the two-parts meshed together well would relate only to us. Likewise, Victoria
put its legislation into its Infertility Treatment Act. Because of the structure of its existing
legislation and how it needed to be meshed together, there may be some differences.
Ms Genoni: They are consequential tidy-ups and things but they do not really depart from the
substantial intent of the lOA.
The CHAIRMAN: The understanding I take from this exchange is that it is a similar outcome but
differently constructed legislation. I notice, for example, Victoria had one act in 2003, whereas we
split ours in two.
Hon MATT BENSON-LIDHOLM: It obviously has nothing to do with the opt-out option in
relation to clause 19 of the lOA providing that a party intends to withdraw from the lOA. That is
the whole kit and caboodle.
The CHAIRMAN: That is the original one.
Ms Andersen: Victoria has agreed to the original lOA and to the variation to the lOA, and is
committed to legislation that is consistent with the commonwealth legislation. To the best of my
knowledge, it has enacted legislation that complies with that commitment.
Hon DONNA FARAGHER: With respect to the minor changes as a result of having to fit it in
with the current act here, would it be possible - to be taken on notice - for us to know what those
changes actually are. That might assist the committee in determining what are those changes.
Although they might be inconsequential and minor, it would be useful to see what those differences
are from the Patterson legislation.
Ms Andersen: Because the commonwealth Crimes Act has penalty provisions, we had to set up
things slightly differently to make sure that we achieved the same penalties, but we did it by
drafting it in a different way. That is one example of the type of difference. The two sections do
not look the same, word for word, but it was done to achieve the same result.
Hon DONNA FARAGHER: From that point of view it would be useful to know those differences

and the reasons for them.
Ms Andersen: Sure.
Hon DONNA FARAGHER: Thank you.
The CHAIRMAN: Did the WA government make a submission to the Lockhart review?
Ms Genoni: We did.
The CHAIRMAN: Is it possible to obtain a copy of the submission?
Ms Genoni: It is available on the public record. All the submissions, other than those that were
kept confidential, are available on the web site. If you have any problems, let us know and we can
track through it for you.
The CHAIRMAN: Thank you; we will do that. Is the bill before us a departure from the previous
bill in the sense that that bill did not give unqualified support for therapeutic cloning, whereas this
bill widens the capacity for therapeutic cloning?
Ms Andersen: This bill allows therapeutic cloning under licence, which the previous act does not

allow.

44

G:\DATA\US\Usrp\us.hrt.071005.rpf.023.xx.a.doc

TWENTY-THIRD REPORT

Uniform Legislation and Statutes Review

Wednesday, 26 September 2007 - Session Two

Page 6

The CHAIRMAN: Is that the most significant change to the bill?
Ms Andersen: Yes. There are a number of changes. I have some material that may assist, which
is just some fact sheets that the NHMRC has published. It sets out the effect of the commonwealth
legislation. It applies equally to ours. Essentially, the licensing previously related only to the use of
excess ART embryos. Some additional matters may now be licensed. The third page of that
document sets out those things that would be permitted under licence under the bill.
Ms Genoni: The same stringent licensing regime that is in the original bill applies to these
additional activities.
Ms Andersen: The review was satisfied that the licensing regime was appropriately managed and
was achieving the outcome that was intended.
The CHAIRMAN: We are probably starting to stray into the policy of the bill.
Ms Andersen: I can see that
The CHAIRMAN: So I might discontinue that line of questioning and reserve that for the
appropriate forum.
I thank our witnesses, who have assisted the committee greatly this morning, and for the materials
you have provided.
Ms Andersen: If there is anything additional you need I am sure you will be in touch.
The CHAIRMAN: We sure will and look forward to your assistance then as well; so, good
morning.
Hearing concluded at 10.50 am
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SUMMARY OF DRAFTING VARIATIONS
Human Reproductive Technology Amendment Bill 2007
Drafting variations from the Prohibition of Human Cloning for
Reproduction and the Regulation of Human Embryo Research
Amendment Act 2006
The Human Reproductive Technology Amendment Bill 2007 (the Bill) has
been drafted to be as close as possible in effect to the Prohibition of Human
Cloning for Reproduction and the Regulation of Human Embryo Research
Amendment Act 2006 (the Commonwealth legislation). Different drafting
conventions, and the need to fit the amendments into the Human
Reproductive Technology Act 1991 (the HRT Act) that regulates clinical
practice of assisted reproductive technology clinical practice (which is not part
of the national scheme) means that there are some modifications required to
the provision in the Commonwealth legislation. Those modifications are
summarised below.
Administrative matters
• Section references in clauses are changed because of different
numbering of sections in the Bill, the HRT Act and the Commonwealth
legislation.
• References to the name of the Commonwealth legislation are included
in some places to clarify that it is that legislation that is being referred
to.
• Licences issued as part of the national scheme are referred to as
“NHMRC licences” to distinguish from other licences issued under the
HRT Act.
• Specific dates are provided in relation to commencement and the timing
of the review of the Parts of the HRT Act to tie to the timing in the
Commonwealth legislation.
Changes to offence provisions
• The WA legislation provides that a person commits a “crime” rather
than an “offence” as provided for in the Commonwealth legislation.
This is to ensure that the offence is an indictable offence as is the case
with the offences in the Commonwealth legislation (see section 67(1a)
of the Interpretation Act 1984).
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•

•
•

Inclusion of a summary offence provisions in offences with a penalty of
10 years of less allows indictable offences that may be tried summarily
in accordance with the Commonwealth Crimes Act 1914 to be tried
summarily in WA (see section 5 of The Criminal Code).
Penalties are worded differently to provide for the same level of penalty
as provided in the Commonwealth legislation.
The WA offence provision do not specify that an act must have been
done intentionally. This is included in the offences in the
Commonwealth legislation so that events that occur by accident (eg
naturally occurring identical twins) are not captured. Section 23 of The
Criminal Code in WA provides that a person is not criminally
responsible for an event which occurs by accident so it is not necessary
to include intent in the offence provisions in the Bill.

Specific changes
• Clause 5 – deletes the Preamble to the HRT Act. The amendments to
the HRT Act included in the Bill mean that the Preamble is inconsistent
with the contents of the legislation.
• Clause 10 – makes provision to ensure a human embryo created by a
method other than fertilisation (which cannot be used for reproductive
purposes) is not subject to the provisions that deal with the regulation of
the clinical aspect of assisted reproductive technology provided for in
the HRT Act.
• Clause 13 – amendment to provide that the process of authorisation to
store excess ART embryos covered by an NHMRC licence extends to
authorisation for storage of any embryos created under an NHMRC
licence. This ensures that there are no activities involving human
embryos that are not subject to regulation under the HRT Act.
• Clause 52 – The Commonwealth legislation requires the
Commonwealth Minister to prepare reports on a number of issues.
Provision is made for the WA Minister to table in the WA Parliament
copies of reports that the Commonwealth Minister is required to prepare
and table in the Commonwealth Parliament.

Provided to the Committee by the Instructing Officer, Ms Daphne Andersen, Senior Legal
Adviser, Department of Health 27 September 2007.
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