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EXECUTIVE SUMMARY AND RECOMMENDATIONS

1 EXECUTIVE SUMMARY

1.1 The Uniform Legislation and General Purposes Committee (Committee) was
appointed by the Legislative Council on April 11 2002.  The Committee is dedicated,
amongst other matters, to the scrutiny of uniform legislation standing referred
pursuant to Standing Order 230A.

1.2 An inquiry into the Offshore Minerals Bill 2001, Offshore Minerals (Registration
Fees) Bill 2001 and Offshore Minerals (Consequential Amendments) Bill 2001 (Bills)
was commenced by the Standing Committee on Legislation until the Legislative
Council ordered that the Bills stand referred to the Committee for inquiry.  The
Committee is to report on the Bills by not later than June 26 2002.

1.3 The Bills are intended to form part of national scheme legislation.  The scheme to
which the Bills give effect involves the passage by the other States of legislation that
is, or will be, virtually identical in terms and principles to the Bills.  However, the
Committee notes that the Bills have been tailored to take into account issues specific
to the State.

1.4 The Bills effectively mirror, in State coastal waters, the Commonwealth Offshore
Minerals Act 1994.  The Bills will assume jurisdiction over the three nautical mile
zone of State coastal waters and establishes a uniform legal and administrative
framework for the offshore mining industry.  Offshore mining in State coastal waters
is currently controlled by the Mining Act 1978 (WA).  After passage of the Bills, that
Act will only apply to onshore mining.  Offshore mining will continue to be governed
beyond the three nautical mile limit by the Commonwealth Act, which came into
operation in February 1994.

1.5 As a result of public consultation on the Bills the Committee considered issues
relating to the treatment of other legislatively based rights granted in coastal waters;
the issue of compensation; the treatment of disputes as to the allocation of resources
and the Wardens’ Courts; matters relating to the environment and the Environmental
Protection Act 1986; and whether the Bills have due regard to native title matters.

1.6 In addition the Committee considered the Bills in light of certain legislative scrutiny
principles.

1.7 The Committee extensively consulted with relevant government departments and has
recommended amendments to the Offshore Minerals Bill 2001.
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2 RECOMMENDATIONS

Recommendations are grouped as they appear in the text at the page number indicated:

Page 42

Recommendation 1:  The Committee recommends that the Offshore Minerals Bill 2001
be amended in the following manner:

Page 25 after line 17 - To insert the following new clause –

“38A Consultation with other Ministers

Before granting any licence or special purpose consent under this Act, the Minister
must consult and obtain the recommendations of:
(a) the Minister for the time being administering the Fish Resources Management
Act 1994;
(b) the Minister for the time being administering the Pearling Act 1990;
(c) the Minister for the time being administering the Marine and Harbours Act
1981;
(d) the Minister for the time being administering the Land Administration Act 1997;
and
(e) the Minister for the time being administering the Environmental Protection Act
1986. ”

Page 42

Recommendation 2:  The Committee recommends that the Offshore Minerals Bill 2001
be amended to include a provision similar to section 16(3) of the Mining Act 1978.

Page 42

Recommendation 3:  The Committee recommends that clause 44(c) of the Offshore
Minerals Bill 2001 be amended in the following manner: –

Page 32, line 27 - To insert the following after “fishing” –

“ pearling or aquaculture ”
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Page 42

Recommendation 4:  The Committee recommends that the Offshore Minerals Bill 2001
be amended to include a provision similar to section 6 of the Mining Act 1978.

Page 67

Recommendation 5:  The Committee recommends that clause 12 of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, after line 19 – To insert the following new subclauses–

“(3) An order made pursuant to subclause (1) or (2) is to be laid before each House
of Parliament within 6 sitting days of its publication and if not later than 6 sitting days
of the day on which the order was laid before it, either House fails to pass a resolution
disallowing the order, the order has effect according to its tenor.

(4) Where, by reason of necessity, an order made under subclause (1) or (2) is to
have effect before the expiration of the time within which it would otherwise be
disallowable, the order, when made, is to state that it is made under this subclause but
must nonetheless be laid before each House of Parliament at the next sitting of that
House.”

Page 67

Recommendation 6:  The Committee recommends that clause 12(3) of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, line 19 – To delete “section” and insert instead –

“ clause ”
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Page 67

Recommendation 7:  The Committee recommends that clause 12(4) of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, lines 22 and 23 – To delete “on a day that is earlier than the day of its
publication in the Gazette” and insert instead –

“ from the commencement ”

Page 67

Recommendation 8:  The Committee recommends that the Offshore Minerals Bills 2001
be passed subject to the amendments contained in Recommendations 1 to 7.

Page 70

Recommendation 9:  The Committee recommends that the Offshore Minerals
(Consequential Amendments) Bill 2001 be passed without amendment.

Page 70

Recommendation 10:  The Committee recommends that the Offshore Minerals
(Registration Fees) Bill 2001 be passed without amendment.
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CHAPTER 1

INTRODUCTION

UNIFORM LEGISLATION

Appointment of the Uniform Legislation and General Purposes Committee

1.1 The Uniform Legislation and General Purposes Committee (Committee) was
appointed by the Legislative Council on April 11 2002.  The Committee’s
appointment was largely the result of a report of the Procedure and Privileges
Committee and a Special Report of the Legislation Committee.1  Both reports
recognised the increased volume of legislation arising out of national uniform schemes
of legislation and intergovernmental agreements (uniform legislation) being tabled in
the Legislative Council during the 36th Parliament and foreshadowed the need for a
committee dedicated, amongst other matters, to the scrutiny of uniform legislation.

1.2 Bills implementing schemes of uniform legislation raise wider issues relating to
State/Federal relations not encountered in the scrutiny of other bills.  Further, as this is
the first report of the Committee, it is convenient to make a few remarks about
uniform legislation.

Scrutiny of uniform legislation in the Western Australian Parliament

1.3 The scrutiny of uniform legislation is not new to the Western Australian Parliament.
Since 1991 both the Legislative Council and Legislative Assembly have established
procedures to assist Parliament in the scrutiny of national schemes of legislation:

a) In the Legislative Council the Standing Orders were amended to provide for a
120-day delay before the second reading debate on a bill may resume in the
House.  In 1997 the Legislative Council amended the terms of reference for
the (former) Constitutional Affairs Committee and the Standing Orders to
enable automatic referral of such bills to that committee for inquiry and report
within 30 days.

b) In the Legislative Assembly a committee was appointed specifically to
scrutinise uniform legislation – the Standing Committee on Uniform
Legislation and Intergovernmental Agreements.  That committee existed until

                                                     
1 Parliament of Western Australia, Legislative Council, Legislation Committee, Special Report of the

Standing Committee on Legislation in relation to Intergovernmental Agreements, Uniform Schemes and
Uniform Laws: Amendment to Standing Orders 230(c) and (d) (November 6 2001) and Parliament of
Western Australia, Legislative Council, Procedure and Privileges Committee, Report on the Legislation
Committee and Standing Order 72, (March 21 2002).
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the 36th Parliament, when it was not reappointed as part of a review of the
Legislative Assembly committee system.

1.4 More recently during the 36th Parliament until the appointment of the Committee, the
scrutiny of uniform legislation fell within the terms of reference for the Legislative
Council Standing Committee on Legislation (Legislation Committee).

Legislative structures

1.5 National legislative schemes have been addressed in a 1996 Position Paper on the
Scrutiny of National Schemes of Legislation by the Working Party of Representatives
of Scrutiny Committees throughout Australia (1996 Position Paper).  The 1996
Position Paper emphasises that it does not oppose the concept of legislation with
uniform application in all jurisdictions across Australia.  It does, however, question
the mechanisms by which those uniform legislative schemes are made into law and
advocates the recognition of the importance of the institution of Parliament.

1.6 A common difficulty with most forms of national scheme legislation is that any
proposed amendments may be met by an objection from the Executive that
consistency with the legislative form agreed among the various Executive
Governments is a ‘given’.2

1.7 National legislative schemes can take a number of forms.  Nine different categories of
legislative structures promoting uniformity in legislation, each with a varying degree
of emphasis on national consistency or uniformity of laws and adaptability, have been
identified.  The legislative structures are summarised in Appendix 1 to this report.3

Scrutiny principles

1.8 One of the recommendations of the 1996 Position Paper was the adoption of the
following uniform scrutiny principles:

•  Does the Bill trespass unduly on personal rights and liberties? 4

and

                                                     
2 For example refer to the Working Party of Representatives of Scrutiny of Legislation Committees

throughout Australia, Scrutiny of National Schemes of Legislation Position Paper, October 1996, pp 7 –
12.

3 Ibid.  Also see reports of the Parliament of Western Australia, Legislative Assembly Standing Committee
on Uniform Legislation and Intergovernmental Agreements.

4 For example: strict liability offences, reversal of the onus of proof, abrogation of the privilege against
self-incrimination, inappropriate search and seizure powers, decision making safeguards (i.e: written
decisions and reasons for decisions), personal privacy, decisions unduly dependent on administrative
decisions.
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•  Does the Bill inappropriately delegate legislative powers?5

1.9 Although not adopted formally by the Legislative Council as part of the Committee’s
terms of reference, the principles can be applied as a convenient framework for the
scrutiny of uniform legislation.

REFERENCE OF THE BILLS

1.10 On August 8 2001, the Offshore Minerals Bill 2001, Offshore Minerals (Registration
Fees) Bill 2001 and Offshore Minerals (Consequential Amendments) Bill 2001 (Bills)
stood referred to the Legislation Committee by operation of Legislative Council
Standing Order 230(d).  Standing Order 230(d) ordinarily requires that a committee
report to the Council within 30 days, being September 13 2001.

1.11 On August 23 2001 the Council ordered that the time within which the Legislation
Committee was to report on the Bills to the Legislative Council under Standing Order
230(d) be extended to not later than November 6 2001.  The Legislation Committee
sought and was granted further extensions of time to report, with the last extension
being to report by May 14 2002.

1.12 On April 11 2002 the Legislative Council appointed the Committee and also ordered
that the Bills stand referred to the Committee for inquiry.

1.13 On May 8 2002 the Legislative Council ordered that the time within which the
Committee was to report on the Bills to the Legislative Council under Standing Order
230A (which replaced Standing Orders 230(c) and (d)) be extended to not later than
June 26 2002.

1.14 Pursuant to Standing Order 230A(5) the policy of the Bills are not a matter for inquiry
by the Committee.

CONSULTATION ON THE BILLS

Submissions and hearing

1.15 On August 18 2001, the Legislation Committee advertised, in The West Australian
newspaper, for written submissions.  The Legislation Committee also invited
submissions from specific persons well placed to give the Bills consideration.  A list
of the eight submissions received by the Legislation Committee is set out in Appendix
2.

                                                     
5 For example: ‘Henry VIII clauses’, insufficient parliamentary scrutiny of the exercise of legislative

power.
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1.16 On September 19 2001 the Legislation Committee conducted a hearing with the
following officers from the Department of Minerals and Petroleum Resources
(Department):

•  Mr Robert Stevens, Manager, Policy and Legislation Branch; and

•  Mr Roger Pike, Senior Project Officer.

1.17 The Committee has reviewed the submissions received by the Legislation Committee
and the transcript of the Legislation Committee’s hearing with the Department. The
Committee thanks the individuals and organisations that provided evidence and
information for the inquiry.

Discussion Paper, Interim Report and liaison with Ministers

1.18 During the Legislation Committee’s inquiry into the Bills it became apparent that
many issues identified by the submissions required an assessment of the interaction of
mining and fisheries regimes.  On December 20 2001 the Legislation Committee
wrote to the Ministers responsible for portfolios affected by the Bills, suggesting that
they liaise with each other to discuss and clarify matters summarised in a Discussion
Paper prepared by the Legislation Committee.  These matters were the subject of the
Legislation Committee’s Interim Report on the Bills to the Legislative Council.6

1.19 The relevant Ministers provided detailed responses to the Discussion Paper, which
were considered by the Committee.7

STRUCTURE OF THE REPORT

1.20 The report is arranged as follows:

•  Chapter 2: The Bills and their Background (including the
Intergovernmental Agreement).

•  Chapter 3: The Offshore Minerals Bill 2001, including a discussion of
issues raised by the submissions.

                                                     
6 Parliament of Western Australia, Legislative Council, Legislation Committee, Report 14: Interim report

on the Offshore Minerals Bill 2001, Offshore Minerals (Registration Fees) Bill 2001 and Offshore
Minerals (Consequential Amendments) Bill 2001 (March 21 2002).

7 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received
February 6 2002); letter from the Minister for the Environment and Heritage to the Legislation
Committee (February 15 2002); letter from the Minister for Agriculture, Forestry and Fisheries to the
Legislation Committee (March 11 2002); and letter from the Minister for State Development to the
Legislation Committee (April 8 2002).
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•  Chapter 4: The Offshore Minerals Bill 2001, including a discussion of
specific clauses in light of some legislative scrutiny principles.

•  Chapter 5: The Offshore Minerals (Consequential Amendments) Bill
2001 and Offshore Minerals (Registration Fees) Bill 2001.
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CHAPTER 2

THE BILLS AND THEIR BACKGROUND

CURRENT JURISDICTIONAL ARRANGEMENTS

2.1 The term ‘offshore mining’ relates to the exploration for and mining of minerals (other
than petroleum) offshore; that is, beyond the low water mark in the sea and the seabed.
There has been relatively little offshore exploration and mining for minerals in
Australia, although there has been some activity off the coast of Western Australia in
exploration for diamonds.8  In addition it was noted in the Legislative Council during
the Second Reading Speech by Hon Ken Travers MLC, Parliamentary Secretary for
the Minister for State Development, that:

“There has been a significant increase in interest in offshore mineral
exploration in Australian waters in recent years, and the coastal
waters of Western Australia and the Northern Territory have
attracted the bulk of mineral activity in offshore Australia.  At
present, 13 titles either encroach into or are wholly within this State’s
coastal waters, … with most interest focused in and around Joseph
Bonaparte Gulf in the Kimberley”.9

2.2 In Australia there is a division of jurisdiction over offshore resources between the
State and the Commonwealth.

2.3 Resources found within the coastal waters of the State (that is, the first three nautical
miles of the Australian territorial sea beyond the low water mark) are owned by the
State.  Pending the enactment of offshore minerals legislation, the management of
these resources is governed by the Mining Act 1978 (WA) (Mining Act).  Applications
for offshore tenements within State coastal waters have occasionally been granted
under that Act.10

2.4 Outside the State’s coastal waters, the resources are owned by the Commonwealth
with day-to-day administration carried out by Western Australia through two
institutions pursuant to the Offshore Minerals Act 1994 (Cth) (Cth Act):

a) the Designated Authority, being the relevant Western Australian Minister
responsible for the Western Australian adjacent offshore area.  The

                                                     
8 Hunt, Michael, Mining Law in Western Australia (3rd edition, 2001) p 258.

9 Parliament of Western Australia, Parliamentary Debates (Hansard), Thirty-Sixth Parliament First
Session, August 8 2001, p 2191.

10 Hunt, op cit. , p 258.
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Designated Authority is responsible for the normal day-to-day administration
of the Commonwealth coastal waters; and

b) the Joint Authority, being the relevant Western Australian Minister and the
Commonwealth Minister.  The Joint Authority is responsible for major
decisions, for example, grants and refusals of licences.  The Joint Authority
always acts through the Designated Authority.

THE PROPOSED OFFSHORE MINERALS LEGISLATION

2.5 The proposed offshore minerals legislation is a package of three bills:

a) Offshore Minerals Bill 2001 (Main Bill).

b) Offshore Minerals (Registration Fees) Bill 2001 (Registration Fees Bill).
The purpose of the Registration Fees Bill is to allow appropriate fees to be
collected as though stamp duty applied.

c) Offshore Minerals (Consequential Amendments) Bill 2001 (Consequential
Bill).  As the name implies, the Consequential Bill will ensure that appropriate
amendments are made to other legislation as a result of the enactment of the
Main Bill.

2.6 The Main Bill contains in excess of 400 clauses and deals with establishing a licensing
system for mining and exploration in particular offshore areas.

2.7 Different activities require different authorisations.  The Main Bill provides for five
kinds of authorisation:

•  exploration licences (exploratory activities – term of four years plus three
options of two years to a maximum of 10 years);

•  retention licences (this is an intermediate licence between the exploration and
mining licences);

•  mining licences (production activities – term of 21 years renewable for further
periods of 21 years);

•  works licences (ancillary to the above three main licences, it enables the
holder to gain access to or make use of areas outside the licence area to, for
example, construct structures to support the primary licence area); and

•  special purpose consents (non-exclusive, no priority).

2.8 The Main Bill deals with these authorisations in that order.  The provisions dealing
with each authorisation begin with a statement of the activities authorised by that
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particular authorisation and then deals with applications; grants; duration; surrender;
renewal; obligations of the holder; and expiry.

2.9 In respect of the specific chapters of the Main Bill:

•  Chapter 1: Introduction: Bill formalities.  This chapter of the Main Bill
addresses the constitutional and political background, basic principles and
concepts flowing from the Offshore Constitutional Settlement and outlines the
jurisdiction of the Main Bill as being from the baseline up to the three nautical
mile limit of the territorial sea.11

Of particular interest is the manner in which it explains the effect a change in
baseline would have on titles within respective Commonwealth/Western
Australian jurisdictions (clause 16).

•  Chapter 2: Regulation of offshore exploration and mining: Mining Code
itself.  This chapter sets out the types of titles available, which are effectively
the same as those provided for under the Mining Act - refer to paragraph 2.7
above.  This chapter also provides for the lodgement of securities as a
condition of title to ensure compliance with the legislation, regulations and
conditions of title.  The securities can be used to pay for rectification of
damage as a result of operations.

Of interest is clause 38A, which reflects current controls on activities in
marine reserves and fish habitat protection areas as provided for in the present
Mining Act.  Clause 38A(2) requires an affirmative resolution of both Houses
of Parliament consenting to a provisional grant of a mining licence over a
marine nature reserve or marine park.

•  Chapter 3: Registration and dealings.  This chapter of the Main Bill
deals with the related topics of registration and dealings in licences.  It
provides for the keeping of a register and cites the details that are to be
entered on the register.  It also provides for dealings in licences and
authorities, and the procedures that are to be followed.

•  Chapter 4: Administration: administrative details; management and
review.  This chapter of the Main Bill provides for information management,
monitoring and enforcement, review of decisions, administrative procedures
and finance.

                                                     
11 Generally the baseline is the lowest astronomical tide along the coast but it also includes lines enclosing

bays and indentations that are not bays and straight baselines that depart from the coast: Note 1 to clause
16(8) of the Main Bill.
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•  Chapter 5: Miscellaneous.  This chapter of the Main Bill provides for the
application of State laws to coastal waters and miscellaneous matters
including delegation by a Minister and the Governor’s regulation-making
power.

•  “Section number not used”.   Some sections of the Main Bill are annotated
‘section number not used’ as those sections in the Cth Act are not relevant to
the Main Bill.  The clause numbers have not been used to maintain uniformity
with the Cth Act.12  Most appearances of the annotation ‘section numbers not
used’ in the Main Bill are due to constitutional and technical considerations
not relevant to the State regime.

UNIFORM LEGISLATION

Background

2.10 The Bills are intended to form part of national scheme legislation.  The scheme to
which the Bills give effect involves the passage by the other States of legislation that
is, or will be, virtually identical in terms and principles to the Main Bill.

2.11 The Main Bill is an example of ‘complementary’ or ‘mirror’ legislation.  This
legislative structure may be used when there is dual, overlapping or uncertain division
of constitutional powers (see Appendix 1).

2.12 The identifying feature of this structure is the enactment of separate consistent (but not
necessarily identical) legislation in all participating jurisdictions.  This structure
emphasises consistency, assuming the Bills pass through each Parliament as originally
drafted.

2.13 The Main Bill effectively mirrors, in State coastal waters, the Cth Act.  This is to
ensure that exploration and mining proposals in Commonwealth and State waters
receive consistent treatment.  The Bills will assume jurisdiction over exploration and
mining activities in the three nautical mile zone of State coastal waters and establishes
a uniform legal and administrative framework for the offshore mining industry.
Offshore mining in State coastal waters is currently controlled by the Mining Act.
After passage of the Bills, that Act will only apply to onshore mining.  Offshore
mining will continue to be governed beyond the three nautical mile limit by the Cth
Act, which came into operation in February 1994.

Other legislative responses

2.14 Mirror legislation has also been enacted in the following jurisdictions (with the
variations as noted):

                                                     
12 Clause Notes to the Offshore Minerals Bill 2001, p 3.
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a) Queensland: The Offshore Minerals Act 1998 (Qld) (Qld Act) (effective
April 1998) refers to titles as ‘permits’ and ‘leases’ rather than the uniform
model ‘licences’.

b) New South Wales: The Offshore Minerals Act 1999 (NSW) (NSW Act)
(effective March 2000) contains section 38A which requires the fisheries
Minister’s consent to exploration or mining in aquatic reserves, subject to
appropriate conditions to protect the environment, and sections 38B – 38C
which impose further environmental requirements.

c) South Australia: The Offshore Minerals Act 2000 (SA) (SA Act)
(assented to May 4 2000).

2.15 In addition to the matters referred to at paragraph 2.14, the Committee has identified
that the Main Bill differs from legislative responses in other States in other respects.
These matters are discussed in chapter 4, and include:

a) The Main Bill includes clause 38A (exploration and mining in marine reserves
and fish habitat protection areas).

b) The Main Bill differs from the other Acts in the treatment of some aspects of
the savings and transitional provisions.

c) The Main Bill differs from the Qld Act in the procedure to be adopted to
determine ‘safety zones’.

THE INTERGOVERNMENTAL AGREEMENT

Background

2.16 In relation to onshore minerals, each State has its own legislation.  The
Commonwealth has no onshore mining legislation.  In relation to offshore minerals,
the Commonwealth has sovereignty in respect of the territorial sea and the continental
shelf.  The sovereignty of the minerals of the States and the Northern Territory
extends only to the low water marks.
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2.17 However, following an ‘agreement’ (known as the Offshore Constitutional
Settlement), negotiated between the Commonwealth Government, and the States in
1979 at a Premiers’ Conference some 22 years ago the States obtained title and
powers over the resources of the seabed adjacent to them - the area referred to as
‘coastal waters’.  In return the States agreed that a uniform offshore minerals code
would apply in the State and Northern Territory controlled offshore area and that this
legislation would effectively mirror the Commonwealth legislation which applies
beyond the three nautical miles that comprised the ‘coastal waters’.13

2.18 It was also agreed, in the 1980s, that Western Australia would commence drafting the
uniform legislation, however, this was delayed whilst a review of the Submerged
Lands Act 1981 (Cth) was being conducted.  Drafting of the uniform legislation was
recommenced in 1994 with a final draft being produced in 1996.14  The Legislation
Committee was informed that subsequent Commonwealth Ministers had written to all
States and the Northern Territory to seek assurances that the national scheme will be
implemented as soon as possible.15

2.19 The Legislation Committee was also informed that it was intended that the offshore
legislation would be proclaimed to operate by the end of 2001 or early 2002 subject to
its parliamentary passage and the drafting of supporting regulations.16

Status of the Intergovernmental Agreement

2.20 Unlike the Commonwealth-State Agreement on offshore petroleum,17 the Offshore
Constitutional Settlement was not reduced to writing and is essentially political, rather
than legal, in nature.18  However, the Commonwealth did produce a booklet outlining
the ‘agreement’ reached at the 1979 Premiers’ Conference.19  Representatives of the
Department informed the Legislation Committee that the booklet has become “… an

                                                     
13 Letter from the Minister for State Development to the Legislation Committee (September 6 2001).
14 Ibid.
15 Ibid.
16 Ibid.
17 Agreement relating to the Exploration for , and the Exploitation of, the Petroleum Resources, and certain

other Resources, of the Continental Shelf of Australia and of certain Territories of the Commonwealth
and of certain other Submerged Land, (October 16 1967).

18 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and
Petroleum Resources, (Perth, September 19 2001) p 2.  Whether or not an intergovernmental agreement is
binding depends on all the circumstances of the particular intergovernmental agreement.  This matter has
been examined in detail by reports of the Parliament of Western Australia, Legislative Assembly
Standing Committee on Uniform Legislation and Intergovernmental Agreements.  See also: Crommelin,
Michael, Offshore Mining and Petroleum: Constitutional Issues, Intergovernmental Relations in Victoria
Program, Law School University of Melbourne, March 1985.

19 Letter from the Minister for State Development to the Legislation Committee (September 6 2001.)
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adopted representation of what happened at the [1979] Premiers Conference.”20  The
booklet is attached to this report as Appendix 3.

2.21 In summary the booklet refers to agreed arrangements to:

a) extend the legislative power of the States and the Northern Territory in, and in
relation to, coastal waters of three miles breadth; and

b) vest in the States and the Northern Territory, title to the seabed beneath the
adjacent territorial sea of three miles breadth.

2.22 Arrangements were effected by the Coastal Powers (Coastal Waters) Act 1979 (WA)
by which the State requested the Commonwealth to enact legislation to extend the
legislative powers of the States in, and in relation to, coastal waters.  This resulted in
two Commonwealth Acts being proclaimed on February 14 1983:21

a) Coastal Waters (State Powers) Act 1980 (Cth), which grants the States
legislative powers exercisable in coastal waters, while preserving
Commonwealth rights and duties in the territorial sea in relation to ensuring
the observance of international law; and

b) Coastal Waters (State Title) Act 1980 (Cth), which vests in each State the
right and title to property in the seabed beneath the coastal waters of each
State.  Western Australia also enacted the Offshore (Application of Laws) Act
1982, which declares that every law of the State has effect in and in relation to
the coastal waters of the State.

                                                     
20 Transcript of Evidence to the Legislation Committee, Mr Roger Pike, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 2.
21 Notes tabled by Mr Roger Pike, Department of Mineral and Petroleum Resources during the Legislation

Committee’s hearing on September 19 2001.
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CHAPTER 3

THE OFFSHORE MINERALS BILL 2001:

ISSUES RAISED IN SUBMISSIONS

OVERVIEW

3.1 In this chapter the Committee examines the Main Bill in light of issues raised in the
submissions received by the Legislation Committee and the Discussion Paper, and the
exploration of those matters with relevant Ministers.

BACKGROUND

3.2 During the Second Reading of the Main Bill in the Legislative Council, Hon Ken
Travers MLC, Parliamentary Secretary representing the Minister for State
Development, stated that the following consultation had occurred:22

•  The Bills were “referred to” the Department of Conservation and Land
Management (CALM), the Department of Fisheries (Fisheries WA), and
WorkSafe.

•  Some entities were “kept informed”: The Chamber of Minerals and
Energy WA; the Association of Mining and Exploration Companies (Inc)
(AMEC), the Australian Mining and Petroleum Law Association; and the
Amalgamated Prospectors and Leaseholders Association.

3.3 The Legislation Committee received a total of eight submissions.  AMEC, CALM and
the Minerals Council of Australia were in complete support of the Bills.  The
Chamber of Minerals and Energy was also in support of the Bills, however, they also
emphasised certain matters for consideration.

3.4 Fisheries WA, the Department of Environmental Protection and the WA Aboriginal
Native Title Working Group (Working Group) raised concerns about aspects of the
Bills.

ISSUES RAISED BY SUBMISSIONS

3.5 Four submissions raised concerns: Fisheries WA (two submissions); the Department
of Environmental Protection; and the Working Group.  These matters formed the basis

                                                     
22 Parliament of Western Australia, Parliamentary Debates (Hansard), Thirty-Sixth Parliament First

Session 2001, August 8 2001, p 2192.
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of the Discussion Paper and liaison with relevant Ministers (refer to paragraphs 1.18
to 1.19).

3.6 The Committee considered issues relating to the following matters:

a) The treatment of other legislatively based rights granted in coastal waters
under the Main Bill.

b) The issue of compensation.

c) The treatment of disputes as to the allocation of resources and the Wardens’
Courts.

d) Matters relating to the environment and the Environmental Protection Act
1986.

e) Whether the Bills have due regard to native title matters.

f) The opportunity to make objections to grants on the basis of the public
interest.

3.7 In addressing these matters the Committee notes that Legislative Council Standing
Order 230A(5) provides that the policy of a bill is not a matter for inquiry by the
Committee.  Accordingly the Committee may be precluded from making
recommendations about some matters raised by the submissions.  In such cases the
Committee has made observations.

THE TREATMENT OF OTHER LEGISLATIVELY BASED RIGHTS GRANTED IN COASTAL

WATERS UNDER THE MAIN BILL

Recognition of other interests

Overview

3.8 Clause 38A of the Main Bill provides for the application for and grant of various
mining licences in coastal waters subject to the consideration of some other
legislatively based rights and mandatory consultation requirements with relevant
Ministers. 23  This is consistent with, and is similar to, section 24A of the Mining Act.

3.9 Under clause 38A of the Main Bill the following requirements must be met when
considering the grant of a licence or special purpose consent:

a) Marine nature reserves and marine parks:  Clause 38A(2) provides that a
licence may be provisionally granted only if both Houses of Parliament, by

                                                     
23 Clause 38A affects clauses 211, 212, 229, 254, 255, 256, 257, 399 of the Main Bill.
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resolution, consent (an affirmative resolution) and such grant must be on such
terms and conditions as are specified in the resolution.  In addition, clauses
38A(3) and (4) requires that before granting a licence or a special purpose
consent, the Minister must consult with and obtain the concurrence of the
conservation Minister, and consult with and obtain the recommendations (but
not the concurrence) of the fisheries and marine Ministers.

b) Marine management areas:  Clauses 38A(5) and (6) provides that before
granting a licence or special purpose consent the Minister must consult with
and obtain the recommendations (but not the concurrence) of the
conservation, fisheries and marine Ministers.

c) Fish habitat protection areas:  Clause 38A(9) provides that before granting a
licence or special purpose consent the Minister must consult with and obtain
the recommendations (but not the concurrence) of the fisheries and marine
Ministers.

3.10 There are no other provisions requiring that other interests be considered except for
clause 44 of the Main Bill which provides:

Licence etc. does not authorise unnecessary interference with other
activities in the licence area

A person who carries out activities in coastal waters under a licence
or special purpose consent granted under this Act must not do so in a
way that interferes with — 

(a) navigation; or

(b) the exercise of native title rights and interests; or

(c) fishing; or

(d) the conservation of the resources of the sea or the seabed; or

(e) any activities that someone else is lawfully carrying out,

to a greater extent than is necessary for — 

(f) the reasonable exercise of the person’s rights under the
licence or consent; or

(g) the performance of the person’s duties under the licence or
consent.

Maximum penalty: $10 000.
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Note: The person referred to here might be the licence holder or
consent holder or might be an associated person. [Committee’s
emphasis]

Submissions

3.11 Fisheries WA submitted that there is no corresponding consideration of grants by the
fisheries Minister affecting coastal waters that will be covered by the Main Bill.24

Fisheries WA gave the following examples:25

a) fishing licences issued under the Fish Resources Management Act 1994
(FRMA);

b) aquaculture leases and licence holders.  The FRMA provides for the grant of
aquaculture licences and leases in ‘WA waters’ (as defined in the FRMA);
and

c) pearling leases and other rights under the Pearling Act 1990.

3.12 In respect of the latter two areas, Fisheries WA notes that:

“ ‘WA waters’ are part of the (WA) Crown estate and – since March
1998 – ‘land’ under the Land Administration Act 1997.
Arrangements have been made with the Minister for Lands to enable
the Minister for Fisheries to carry out his mandate under fisheries
and pearling legislation in the coastal strip in relation to the grant
and maintenance of licences and leases.” 26

3.13 Therefore the Committee notes that both the fisheries Minister, and the Minister with
responsibility for the Land Administration Act 1997, have an interest in aquaculture
and pearling activities that occur in ‘WA waters’ and therefore an interest in mining
activities that may affect those activities.

3.14 Fisheries WA advised the Legislation Committee that there are numerous statutory
interests already in place – “ … there are 98 mariculture (aquaculture) licences,
numerous pearl farm leases and other site specific interests.  Aggregated, these
interests are comparatively significant in terms of area and commercial value.”27

Commercial fishing licences have a value of approximately $1 billion. 28

                                                     
24 Letters from Fisheries WA to the Legislation Committee (September 13 and October 5 2001).
25 Ibid.
26 Ibid.
27 Letter from Fisheries WA to the Legislation Committee (October 5 2001).
28 Ibid.
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3.15 A practical example of how interests may be affected is the possible impact of seismic
work, drilling and extraction activities which an offshore licence holder may wish to
undertake.  These activities may coincide with fishing, aquaculture and pearling
activities already being undertaken under licences issued under the FRMA and the
Pearling Act 1990 on the same sites, for example:

a) in the case of commercial fisheries - abalone on abalone reefs;

b) in the case of aquaculture - marine aquaculture with anchored cages and
anchored longlines; and

c) in the case of pearling - longlines.29

3.16 In the context of the Land Administration Act 1997, the Committee has been advised
by the Minister for Planning and Infrastructure that relevant activities would include:

a) easements for submarine telecommunications cables and other pipelines; and

b) leases for wharves, jetties, groynes, recreational dive sites and other
significant structures over and in coastal waters.30

Discussion

3.17 Apart from clause 38A, there is no other legislatively imposed requirement (under the
Main Bill) for the Minister to consult with another Minister prior to issuing a licence
or a special purpose consent.

3.18 The Department submitted to the Legislation Committee that clause 44 provides that
licence holders must respect and not interfere with the rights of other persons who
may be lawfully in an area (refer to paragraph 3.10 above).  In evidence to the
Legislation Committee, representatives of the Department stated:

“In respect of the need to include any other legislation or any other
Act that may be affected - the catch-all provision is in section 44 - one
may ask: how long is the list?  For instance, the onshore Mining Act
does not mention a whole series of other Acts or other businesses
affected; it does not mention things like the Beekeepers Act and
whether there is an impact on that.  There is a whole range of things.
It is implicit that this legislation does not impinge on those sorts of
activities and any need to include any other legislation in the offshore

                                                     
29 Ibid.
30 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received

February 6 2002).
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environs was not seen as being necessary, because it is an open-
ended list.”31

3.19 Fisheries WA does not consider that clause 44 addresses all of their concerns: “There
may be licensed activities which because of their nature cannot be conducted either
side by side or contemporaneously with mining.  One activity must give way to the
other.  Who will decide?”32  (The issue of dispute resolution is discussed at paragraphs
3.70 to 3.75).

3.20 Fisheries WA also noted that clause 44 appears to reflect “… a policy at the time –
some years ago it would seem – when licensed activities such as aquaculture and
pearling – unlike ‘fishing’ did not enjoy the same basic recognition.” 33

3.21 Fisheries WA submitted to the Legislation Committee that, as a minimum, there
should be a mandatory requirement for the mineral and resources Minister to consult
with the fisheries Minister before granting any licence or special purpose consent:

“ … even if only to identify the subsisting interests operating under
licences from other arms of Government.  Ideally the process for
granting of mining titles in offshore areas should acknowledge the
very real possibility that other persons may hold statutory interests in
those areas. Consultation between Ministers at an early stage would
ensure or facilitate smooth administration.”34

3.22 In this respect the Committee notes that section 25 of the Mining Act also provides, in
respect of areas other than marine reserves,35 that before giving consent to mining
(whether conditionally or unconditionally), the Minister must consult with and obtain
the recommendations of the Ministers responsible for the:

a) FRMA;

b) Marine and Harbours Act 1981;

c) Land Administration Act 1997; and

                                                     
31 Transcript of Evidence to the Legislation Committee, Mr Roger Pike, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 3.
32 Letter from Fisheries WA to the Legislation Committee (October 5 2001).
33 Ibid.
34 Ibid.
35 That is, any part of the foreshore (being the area between the mean high-water springs level of the sea and

the mean low-water level of the sea), any part of the seabed between the mean low-water springs level of
the sea and the seaward limits of the territorial waters of the State, any land under navigable waters in the
State and any land reserved or constituted as a townsite but not in any marine reserves as to which mining
is specially controlled.
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d) Environmental Protection Act 1986.

3.23 The Committee observes that this consultation requirement is not reflected in the Main
Bill.

3.24 The Committee observes that consultation, if any, would need to encompass the
Minister responsible for the Land Administration Act 1997 (refer to paragraphs 3.12
and 3.13).

3.25 These matters were raised by the Legislation Committee with the relevant Ministers
by the issue of the Discussion Paper.

3.26 The Committee was informed that it was intended, as an administrative measure, that
all mineral tenement applications affecting coastal waters (but falling outside formal
reserved areas) would be referred to the respective Ministers for comment and
recommendation.36  However, all relevant Ministers have agreed that:37

a) There should be a legislative requirement to consult and the provisions of
section 25 of the Mining Act should be included in the Main Bill to ensure
ministerial consultation.  A copy of section 25 of the Mining Act is attached as
Appendix 4.

b) Reference to consultation should also include reference to the Minister
responsible for the Pearling Act 1990.

c) A provision to section 16(3) of the Mining Act should also be included in the
Main Bill to provide for the approval of the Minister responsible for offshore
regulations before Crown land is leased etc.  A copy of section 16(3) of the
Mining Act is attached as Appendix 4.

3.27 The Committee was informed by the Minister for Planning and Infrastructure that
section 25 of the Mining Act has proven to operate effectively to date in dealing with
competing claims by the fishing, aquaculture, pearling, mining and petroleum
industries, as well as other holders of tenure over coastal waters.38  It was considered
by that Minister that the mechanism should be replicated in the Main Bill as:

a) it has proven to work effectively in the past; and

                                                     
36 Letter from Minister for State Development to the Legislation Committee (April 8 2002).
37 Ibid. See also letter from Department of Land Administration to the Committee (June 5 2002), letter from

the Minister for State Development to the Committee (June 6 2002) and letter from the Minister for
Planning and Infrastructure to the Committee (June 19 2002).

38 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received
February 6 2002).
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b) it will maintain consistency in how applications for mining tenures onshore
and in coastal waters are dealt with.39

3.28 Fisheries WA has also submitted that clause 44 be amended by either:40

a) adding to the expression “fishing” in clause 44(c), the words “pearling and
aquaculture”; or

b) inserting a definition of “fishing” for the purposes of these Bills, which
includes aquaculture and pearling.

3.29 These matters were raised by the Legislation Committee with relevant Ministers by
the issue of the Discussion Paper.  All relevant Ministers have agreed that clause 44
should be amended in either of the above ways.41

Committee observations

3.30 The Committee considers that there should be a legislative requirement imposed on
the Minister responsible for the Bills to consult with and obtain the recommendations
of Ministers whose portfolios are affected by the operation of the Bills.  The
Committee further considers that a provision that:

a) provides an effective means for mutual exchange of information between
relevant Ministers and their departments or agencies;

b) ensures consultation takes place; and

c) ensures a balance of potentially competing rights and interests

is entirely appropriate.

3.31 The Committee therefore considers that the Main Bill should be amended to include a
provision similar to section 25 of the Mining Act 1978 and that such consultation also
include consultation with the Minister responsible for the Pearling Act 1990.  The
Committee has made a recommendation to this effect (Recommendation 1).

3.32 The Committee considers that a provision similar to section 16(3) of the Mining Act
should also be included in the Main Bill to provide for the approval of the Minister
responsible for offshore regulations, before Crown land is leased etc. The Committee
has made a recommendation to this effect (Recommendation 2).

                                                     
39 Ibid.
40 Letter from Fisheries WA to the Legislation Committee (October 5 2001).
41 Letter from Minister for State Development to the Legislation Committee (April 8 2002) and letter from

the Minister for Planning and Infrastructure to the Committee (June 19 2002).
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3.33 The Committee considers that licence holders under the Main Bill must respect and
not interfere with the rights of other persons who may be lawfully in an area.  In this
respect the Committee notes clause 44(e), but also notes that agreement was reached
between the relevant Ministers to specifically refer to “pearling and aquaculture”.  The
Committee therefore considers that clause 44(c) of the Main Bill should be amended
to include reference to “pearling and aquaculture”.  The Committee has made a
recommendation to this effect (Recommendation 3).

Rights of third party lenders

Submission

3.34 Fisheries WA submitted that rights of third party lenders are not recognised in relation
to security interests recorded over aquaculture licences: (Part 12, section 128,
FRMA).42

Discussion

3.35 The Committee notes that the Main Bill does not address rights of third party lenders
in relation to security interests recorded over aquaculture leases and licences.  Whilst
clauses 339, 341 and 342 of the Main Bill enable interests in licences to be registered,
those clauses only deal with interests in licences granted under the Main Bill – not
other types of interests that may be affected by a licence grant.

Committee observation

3.36 The Committee observes that there is no provision in the current onshore Mining Act
or the NSW, Qld, SA or Cth Acts for the interests of third party lenders to be
recorded. 43  The question of whether such provision should be made is, in the view of
the Committee, beyond the scope of the current inquiry.

                                                     
42 Letter from Fisheries WA to the Legislation Committee (September 13 2001).
43 Letter from Fisheries WA to the Legislation Committee (October 5 2001), and Transcript of Evidence to

the Legislation Committee, Mr Robert Stevens, Department of Minerals and Petroleum Resources, (Perth,
September 19 2001) p 4.
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COMPENSATION WHERE INCOMPATIBLE ACTIVITIES EXIST

Compensation provided by the Bills?

Submission

3.37 Fisheries WA noted that “The holders of [commercial fishing] licences – who may be
affected in due course by the operation of these Bills – have expectations that the
value of their licences, if diminished, could give rise to compensation.”44

3.38 Fisheries WA referred to the treatment of this problem in the context of the
encroachment of marine reserves under the Conservation and Land Management Act
1984 (CALM Act).  They referred to the safeguards in the consequential amendments
to the FRMA in the [CALM] Acts Amendment (Marine Reserves) Act 1997 and the
operation of the Fishing and Related Industries Compensation (Marine Reserves) Act
1997.45

3.39 The Legislation Committee was advised by Fisheries WA that an example of such a
compensation payment related to the petroleum industry and “… involved the
installation of an oil pipeline across a commercial fish trawling ground.  To protect
the pipe the operator required a (say) 1 km – wide ‘corridor’.  The pipeline operator
paid licensed fishermen for the loss of fishing area.”46

Discussion

3.40 The Main Bill only refers to compensation in the context of:

a) the effect of a grant of licence or special purpose consent on native title
(clause 43(3) and (4)); and

b) a suspension of licence rights by the Minister.

3.41 Clauses 49, 136 and 196 in the Main Bill provide that compensation must be paid by
the State to a licence holder if property is acquired as a result of the suspension of
exploration licence rights, retention licence rights or mining licence rights.  The
Minister may suspend particular rights conferred by a licence if the Minister is
satisfied that it is necessary in the public interest to do so.

3.42 Clauses 49, 136, and 196 incorporate a reference to section 51 (xxxi) of the
Commonwealth Constitution by stating that, in each case, “… acquisition of property
has the same meaning as it has in section 51(xxxi) of the Commonwealth

                                                     
44 Letter from Fisheries WA to the Legislation Committee (October 5 2001).
45 Ibid.
46 Ibid.
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Constitution.”  The reference to the Constitution in respect of compensation is
discussed in more detail at paragraphs 4.103 to 4.110.

3.43 The Bills do not address the issue of compensation where there may be a conflict or
incompatibility of mining, and fishing, pearling or aquaculture rights.

3.44 As noted by Fisheries WA, the Fishing and Related Industries Compensation (Marine
Reserves) Act 1997 provides for the payment of compensation to holders of leases,
licences and permits under the FRMA and Pearling Act 1990 on account of the effect
of marine nature reserves and marine parks constituted under the CALM Act.  Section
5 of that Act states that a person who holds an authorisation is entitled to fair
compensation for any loss suffered by the person as a result of a ‘relevant event’ (as
that term is defined in the Act).  A person suffers loss if and only if the market value
of the authorisation held by the person is reduced because of certain factors specified
in the Act.

3.45 Other Acts provide for compensation to be paid in certain circumstances:

a) The Petroleum Act 1967 contains provisions allowing for compensation to the
occupier of affected land (and to any person having an estate or interest in the
land) for any interference with the use of the land by the occupier; with
operations carried out on the land; for any damage to or interference with any
improvement on the land; or for the value of the land.  In some cases the
compensation is also available to a person with land in the vicinity of the
pipeline.

b) The Fisheries Adjustment Schemes Act 1987 enables the establishment,
financing and administration of fisheries adjustment schemes or the surrender
or cancellation of certain authorisations, or the reduction of certain
entitlements, under the Fish Resources Management Act 1994 with the
payment of compensation.

c) The Petroleum Pipelines Act 1969 relates to the construction, operation and
maintenance of pipelines for the conveyance of petroleum.  It also addresses
the payment of compensation where pipelines cross private land.  This,
however, is not surprising given that the nature of the petroleum industry is
such that pipelines are required to convey the resource.

3.46 In addition, the Mining Act provides for compensation to be paid when interests in
land are affected by mining activities.  The compensation provisions in the Mining Act
specifically set out how to determine compensation payable by a person to an owner
or occupier of land.  There does not appear to be compensation provisions where the
Crown cancels a licence.

3.47 The question of compensation was raised in the Discussion Paper issued to relevant
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Ministers by the Legislation Committee.

3.48 The Committee observes that the responses to the Discussion Paper indicate differing
views on the issue of compensation between the relevant Minsters:

a) The Minister for State Development noted that:47

“… the Bill had been developed in the context of Australia-wide
legislation with agreement from the Commonwealth and that
reciprocal Commonwealth legislation makes no provision for
compensation.  Minister to Minister consultation with the introduction
of a ‘section 25 Mining Act equivalent’ will identify existing fishing
interests when applications for mineral titles are being considered.
Endorsements and or conditions would be imposed on the grant of the
mineral title to protect the rights of existing fisheries interests.”

and further

“The issue of a ‘section 25 Mining Act equivalent’ in the Bill would
greatly reduce the possibility of compensation issues arising because
of the prior consultation that will take place before a title is granted.”

b) The Minister for Planning and Infrastructure, whilst noting the importance of
inserting a ‘section 25 Mining Act equivalent’ into the Main Bill, noted that
the Mining Act provides for compensation to be paid when interests in land
are affected by mining activities, and further:

“… there appears to be no reason for distinguishing between the
regime onshore (including the foreshore and to the low water mark)
and offshore (which immediately adjoins the onshore areas at the low
water mark).  Rights to compensation should not be limited to the
fishing industries, but to any other tenure that is affected by a later
grant of mining tenure under the [Main Bill].”48

The response of the Minister for Planning and Infrastructure includes
comments that there should be a mechanism for compensation where there is
an incompatibility of mining and other (not limited to fishing) interests.  It
was suggested to the Legislation Committee that the provisions in the Mining
Act could be looked to for guidance in this respect. 49

                                                     
47 Letter from Minister for State Development to the Legislation Committee (April 8 2002).
48 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received

February 6 2002).
49 Ibid.
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c) The response to the Legislation Committee from the Minister for Agriculture,
Forestry and Fisheries notes the constraints that may be placed on the
Department due to the uniform nature of the legislative scheme.  However, the
response also notes the views of the Department of Land Administration that:

“… this is inconsistent with the Mining Act 1978 and that such
approach may not reflect current philosophy on compensation for loss
of entitlement.”50

3.49 In respect of paragraph 3.48a) the Committee notes that in evidence to the Legislation
Committee the Department advised that there was no intergovernmental agreement
which affected the types of amendments which could be made to the Bills or the
procedure to be followed in respect of them.51

3.50 The Committee notes that provision of compensation involves consideration of many
matters including:

a) the matter for which compensation is (or is not) payable;52

b) the nature of the interest being compensated.53  In this respect the Committee
notes that aquaculture and pearling activities require the grant of a lease over
the area for the purpose of that activity.  The area may coincide with an area
required for activity under the Main Bill; and

c) the person liable for compensation and the process to be followed.54

                                                     
50 Letter from the Minister for Agriculture. Forestry and Fisheries dated to the Legislation Committee

(March 11 2002).
51 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 2.
52 For example, s 24 of the Petroleum Act 1967 which sets out matters for which compensation is not

payable where leases are only for pastoral lease, grazing, timber and the use and benefit of aboriginal
inhabitants.

53 For example, owners and occupiers of land comprised in a permit or licence, and owners of land in the
vicinity: ss 14, 17 and 18 Petroleum Act 1967, and any person having an estate or interest in land entered
upon under the authority of the statute: s 8(6) Petroleum Pipelines Act 1969.

54 For example, where compulsory acquisition (or deemed compulsory acquisition) occurs the provisions of
Part 9 and 10 of the Land Administration Act 1997 are applied: see s 12 Petroleum Act 1967 and s 19
Petroleum Pipelines Act 1967.  In other cases the statute addresses the right to compensation between
parties, provides a mechanism for agreement, possibly assessment, and, if agreement is not reached, the
matter is referred to the courts, for example, ss 14, 17, 18 and 21 Petroleum Act 1967 and the Petroleum
Pipelines Act 1967.

The Land Administration Act 1997 contains provisions relating to compensation for the compulsory
acquisition of land.  Land is defined to include:

“(c) all coastal waters of the State as defined by section 3(1) of the Coastal Waters (State
Powers) Act 1980 of the Commonwealth; and

(d) the sea-bed and subsoil beneath, and all islands and structures within, the waters
referred to in paragraphs (b) and (c).”
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Committee observation

3.51 The Committee is unable to address the issue of compensation further as:

a) the issue touches on matters of policy which are precluded by Standing Order
230A(5) from inquiry by the Committee and will need to be dealt with
between relevant departments and ministers; and

b) regardless of Standing Order 230A(5), section 46 of the Constitution Acts
Amendment Act 1899 restricts, in practice, the Committee’s ability to
recommend amendments to bills that may increase any proposed charge or
burden on the people, as such compensation would do.

3.52 The Committee suggests that the Government may consider investigating the issue of
compensation further and in so doing:

a) liaise with Ministers whose portfolios are affected by the Bills; and

b) consider whether there are any restraints in the intergovernmental agreement,
which restricts its ability to legislate on this issue.

3.53 In the interim, the Committee observes that its proposed amendment in
Recommendation 1 (with regard to inserting a ‘section 25 Mining Act equivalent’)
should operate:

a) to provide a mechanism for the identification of interests competing for the
use of the same area; and

b) to limit those situations in which there may be a conflict in the exercise of
rights granted by various tenures and rights under the Main Bill and other
legislation.

Liability of the State for incompatible grant of tenure

Issue

3.54 The response of the Minister for Planning and Infrastructure to the Discussion Paper
noted that:

“If a mining tenure is granted that is entirely incompatible with an
already existing tenure [eg lease of harbours, aquaculture lease]
there may be a possible liability to the State for the grant of that
inconsistent tenure.” 55

                                                     
55 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received

January 30 2002).
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3.55 The Committee was interested in what liability (if any) may lie against the State if
there was a legislative grant of a licence or consent inconsistent with an already
existing licence or consent.  Grants may be made under different legislation and by
different Ministers – for example, the grant of a licence relating to an oil pipeline on a
seabed or an aquaculture lease.

Discussion

3.56 In granting a licence the Crown is acting under a statutory duty and would not
generally be liable if one licence holder interfered with the rights of another licence
holder.  However, in some circumstances, there may be the potential for liability under
the principles of administrative law or the law of equity or tort:

a) Decisions may be open to challenge on administrative law grounds, for
example a failure to take into account relevant considerations.  Of note is the
fact that damages are not available as a remedy in administrative law
proceedings.

b) The principles of tort law may entitle a person to seek damages by way of
compensation for injury caused by another person.  In the context of
government this may be through negligence, breach of a statutory duty or
misfeasance in public office.  An example of the latter may be reckless
indifference to the harm that is likely to be caused from an action.56

3.57 It is difficult to expand on the application of these principles without reference to a
real fact situation.  This report is not the forum for such an exercise.

3.58 The Committee observes that the proposed amendment in Recommendation 1 (with
regard to inserting a ‘section 25 Mining Act equivalent’) should operate to:

a) provide a mechanism for the identification of interests competing for the use
of the same area.  This would guide decisions to grant a licence or consent and
the nature of endorsements and conditions to be placed on a licence or
consent; and

b) limit those situations in which there may be a conflict in the exercise of rights
granted under the Main Bill and other legislation.

The availability of claims at common law made by a tenure holder against another

Issue

3.59 The response of Minister for State Development to the Discussion Paper noted that:

                                                     
56 See, for example, Northern Territory v Mengel (1995) 185 CLR 307.
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“Minister to Minister consultation facilitated with the inclusion of a
‘section 25 Mining Act equivalent’ will identify existing fishing
interests when applications for mineral titles are being considered.
Endorsements or conditions would be imposed on the grant of the
mineral title to protect the rights of existing fisheries interests. ….
Redress for any activity in which a party is injuriously affected by the
other would be available at common law through the Court system.”57

3.60 The Committee was interested in what redress (if any) may be available against one
party at the suit of another where both parties were acting under legislative authority
but, because of the nature of the activities, might not be able to be conducted side by
side or contemporaneously with each other.

Discussion

3.61 Coexistence of competing interests in land, whether recognised at common law or
derived from statute, is accommodated under common law and in land law.  It is not
contrary to legal principle for two interests to coexist in respect of the one area.  It is
not a requirement of law, in such circumstances, that a concept of ‘extinguishment’ or
‘partial extinguishment’ be applied to defeat one of those interests despite the fact that
there may be some inconsistency between incidents of the respective rights as
exercised.58

3.62 By way of general comment, if persons have competing legal interests then it may be
difficult to determine whether liability arises unless there has been an unnecessary or
unreasonable interference with the rights of another.

3.63 In this respect the Committee notes that clause 44 of the Main Bill (refer to paragraph
3.10) provides that licence holders must respect and not interfere with the rights of
other persons who may be lawfully in an area to a greater extent than is necessary:

a) for the reasonable exercise of that person’s rights under the licence or consent;
or

b) the performance of the person’s duties under the licence or consent.

A maximum penalty of $10,000 applies.

                                                     
57 Letter from the Minister for State Development to the Legislation Committee (April 8 2002).
58 Tehan, M, ‘Co-existence of Interests in land: a dominant feature of the common law’, Land Rights, Laws:

Issues of Native Title (Canberra: Native Title Research Unit, Australian Institute of Aboriginal and Torres
Strait Islander Studies, Issues Paper No 12, January 1997) at 4, quoted by Gummow J in Western
Australia v Commonwealth (1995) 183 CLR 373.
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THE TREATMENT OF DISPUTES AS TO THE ALLOCATION OF RESOURCES AND THE

WARDENS COURT

Overview

3.64 Under the provisions of the Mining Act, Wardens’ Courts have been established to act
in the regulation of mining law.  Wardens’ Courts have been established at many of
the major mining centres in country areas, in addition to the Warden’s Court at Perth.
The Mining Act confers important administrative and judicial functions on wardens
and extensive powers on Wardens’ Courts.  One of the warden’s functions is to hear
disputes and objections in relation to applications for mining tenements.

Submissions

3.65 In its submission to the Legislation Committee, the Department of Environmental
Protection notes that there is no Warden’s Court for the hearing of disputes in relation
to the allocation of resources.59

3.66 This matter was also raised by the submission of Fisheries WA where it noted:

“There may be licensed activities which because of their nature
cannot be conducted either side by side or contemporaneously with
mining.  One activity must give way to the other.  Who will decide?”60

Discussion

Disputes regarding multiple applications

3.67 Clauses 58 (exploration licences) and 203 (mining licences) of the Main Bill address
how multiple applications are to be dealt with.

3.68 In evidence to the Legislation Committee, representatives of the Department stated
that:

“Section 58 and 203 provide for disputes to be settled by ballot, in the
same way as the onshore Mining Act deals with mining tenements if
applications are made at the same time over the same area.  Ballot
provisions will be provided for and prescribed under regulations.”61

                                                     
59 Letter from the Department of Environmental Protection to the Legislation Committee (September 13

2001).
60 Letter  from Fisheries WA to the Legislation Committee (October 5 2001).
61 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 5.
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3.69 In relation to the role of the warden, representatives of the Department stated:

“It is interesting to note that neither Queensland, New South Wales
nor the Commonwealth have legislated any role for the warden. …

One could add that the role of a warden in onshore areas is required
particularly, for example, for disputes involving pegging; who was
there first and other priorities.  The impact of the recent Baxter
Supreme Court case has given us good direction.  People living near
the area or their properties could be affected one way or the other by
potential impacts of mining or exploration activities.  The Warden’s
Court is an appropriate forum because those people could be
affected, and the effect could be marked upon areas and people living
near application areas.

However, the offshore areas will certainly be of a technical nature,
which does not involve this type of approach in the Warden’s Court.
The role of a warden is not necessary or appropriate in offshore
areas.  It is considered that adequate protection is in place under the
EPA Act and various other rights.  Also, not only do interested
members of the public have the right to submit comments to the
minister within 30 days, but also any member of the public can ask
that particular proposals be referred for assessment by the EPA.
Once again, as far as the uniform legislation goes, we do not think it
is necessary to include the role of a warden in this Bill.” 62

Disputes as to the allocation of resources

3.70 The Bills do not provide a mechanism for dispute resolution in respect of competing
interests for resources between mining interests (“mineral interests”) and fishing,
pearling, aquaculture interests (“fishing interests”).

3.71 The Committee notes that there is also no mechanism for dispute resolution in respect
of competing interests for resources between mineral interests and fishing interests
contained in the Mining Act, FRMA, Petroleum Act 1967 or Petroleum (Submerged
Lands) Act 1967.  The Acts do touch on competing interests but only in the following
manner:

a) The FRMA recognises the pre-eminence of the operation of the Mining
Act 1978, the Petroleum Act 1967, the Petroleum (Submerged Lands)
Act 1982, any other Act relating to minerals or petroleum, or any government

                                                     
62 Ibid.
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agreement as defined in the Government Agreements Act 1979, but this is only
in relation to fish habitat protection areas: section 114 FRMA.63

b) Although the Mining Act provides a method for dispute resolution this is
between competing mineral interests - a mining tenement and a petroleum
permittee.  As the Mining Act and the Petroleum Act 1967 are not mutually
exclusive in relation to land the subject of a petroleum permit or a mining
tenement, it is possible that a dispute could arise between a licensee or
permittee under the Petroleum Act 1967 and any person holding a mining
tenement under the Mining Act concerning any operations to be carried out or
proposed to be carried out by either party within the boundaries of any area.

Either party may refer the matter to the warden.  The warden must inquire into
the dispute and report to the Minister: section 159(1).  On receipt of the
warden’s report the Minister may make such order and give such directions to
either party or both as, in the public interest and the circumstances of the case
seems just and equitable: section 159(2).  If a party fails to comply with the
Minister’s order, the Minister may cancel the petroleum permit or the mining
tenement: section 159(3).

c) The Petroleum (Submerged Lands) Act 1967 contains a clause reflective of
clause 44 of the Main Bill: section 124 (refer to paragraph 3.10 above).

3.72 The CALM Act, whilst it does not address ‘dispute resolution’, does set up priorities
in respect of pearling, aquaculture, fishing and petroleum in relation to marine
reserves, if the former already exists: sections 13A – 13F.

3.73 Disputes as to the allocation of resources also raises the issue of compensation.  This
is discussed at paragraphs 3.37 to 3.53.

Discussion Paper and ministerial responses

3.74 These matters were raised with relevant Ministers by the Legislation Committee when
it issued the Discussion Paper.  The Committee was advised by the Minister for State
Development that:

“It is agreed that the introduction of a ‘section 25 Mining Act
equivalent’ would resolve most issues and where there was no
agreement it would be appropriate that contentious issues go to
cabinet for resolution as is the present protocol.”64

                                                     
63 Letter from Fisheries WA to the Legislation Committee (October 5 2001).
64 Letter from the Minister for State Development to the Legislation Committee (April 8 2002).
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3.75 It was also noted by relevant Ministers that a dispute resolution process is only
relevant if there is a requirement for the other relevant Ministers’ consent to be
obtained in the Main Bill.  That requirement does not presently exist except in the case
of marine nature reserves and marine parks (clause 38A) and does not exist in the
proposed ‘section 25 Mining Act equivalent’ which only requires that the
recommendations of the Ministers be obtained.65

Committee observations

3.76 The Committee is of the view that the Main Bill adequately provides for the resolution
of disputes where there are multiple applications for the grant of exploration and
mining licences.

3.77 In relation to disputes as to the allocation of resources between persons with different
interests competing for use of the same area, the Committee observes that its proposed
amendment in Recommendation 1 (with regard to inserting a ‘section 25 Mining Act
equivalent’) should operate:

a) to provide a mechanism for the identification of interests competing for the
use of the same area; and

b) to limit those situations in which there may be a conflict in the exercise of
rights granted by various tenures and rights under the Main Bill and other
legislation.

MATTERS RELATING TO THE ENVIRONMENT AND THE ENVIRONMENTAL PROTECTION ACT

1986

3.78 The interaction of the mining law with respect to the general environmental legislation
is treated differently in each State or Territory.  It is not therefore surprising that the
desirability for uniform legislation may mean that the proposed legislation does not
reflect those differences.  Some States have altered the model bill to take into account
that State’s own legislative environmental regimes, for example, sections 38A – 38C
of the NSW Act and clause 38A of the Main Bill.

Is there adequate recognition of the Environmental Protection Act 1986?

3.79 In Western Australia, the Mining Act must be read and construed subject to the
Environmental Protection Act 1986 (WA).  Any provision of the Mining Act which is
in conflict with the Environmental Protection Act 1986 is inoperative to the extent of
the inconsistency: section 6 Mining Act.

                                                     
65 Letter from the Minister for Planning and Infrastructure to the Legislation Committee (undated, received

February 6 2002).
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3.80 In its submission to the Legislation Committee, the Department of Environmental
Protection notes that the Main Bill does not have a provision stating the relationship of
the Main Bill to the Environmental Protection Act 1986, stating further that:

“It may be that section 5 of the Environmental Protection Act 1986 –
the inconsistency provisions – achieves that effect.   I would request,
however, that consideration be given to making a similar provision in
the Offshore Mining Bill to make than relationship simple and
certain.” 66

3.81 This position was reiterated by the Minister for the Environment and Heritage.67

3.82 The Committee notes that section 5 of the Environmental Protection Act 1986 states:

“5. Inconsistent laws

(1) Subject to subsection (2), whenever a provision of this Act is
inconsistent with a provision contained in, or ratified or
approved by, any other written law [of Western Australia –
section 5 Interpretation Act 1984], the provision of this Act
prevails.

(2) This section does not apply to or in relation to any Act -

(a) which ratifies or approves a State agreement; and

(b) which received the Royal Assent before 1 January
1972.

(3) In subsection (2)(a), ‘a State agreement’ means an
agreement-

(a) to which the State is a party; and

(b) which does not contain a provision to the effect that
the party or parties to that agreement other than the
State is or are not exempt from compliance with any
requirement made by or under this Act or the
repealed Act.”

                                                     
66 Letter from the Department of Environmental Protection to the Legislation Committee (September 13

2001).
67 Letter from the Minister for the Environment and Heritage to the Legislation Committee (February 15

2002).
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3.83 In evidence to the Legislation Committee, representatives of the Department stated
that the Offshore (Application of Laws) Act 1982 clarified that the Environmental
Protection Act 1986 applied offshore.68

3.84 In Western Australia the need for an environmental impact statement or other formal
assessment is triggered when a proposed activity is likely to have a significant impact
on the environment or is of a designated type of development: sections 38(1), 38(2)
Environmental Protection Act 1986.  There are informal guidelines for assessing the
environmental significance of the proposal.  Further action is frozen until the impact
assessment is complete: section 41(2)(d).

3.85 The Minister for State Development has advised the Committee that there is no
objection to including a provision similar to section 6 of the Mining Act in the Main
Bill.69

Committee observation

3.86 Although the Bills will be subject to the Environmental Protection Act 1986, the
Committee notes that the relevant Ministers have agreed that a provision similar to
section 6 of the Mining Act be included in the Main Bill.  The Committee has made a
recommendation to this effect (Recommendation 4).

Other provisions relating to the environment

3.87 As discussed at paragraphs 3.8 and 3.9 of this report, clause 38A of the Main Bill
regulates the application for and grant of various mining licences in coastal waters
which are part of a marine nature reserve, marine park or marine management area, or
fish habitat protection area.  That clause contains mandatory consultation requirements
with relevant Ministers prior to the grant of any licence.  This is consistent with and
similar to section 24A of the Mining Act.

3.88 The Committee has also noted that section 25 of the Mining Act provides (in respect
of areas other than the abovementioned marine reserves)70 that before giving consent
to mining (whether conditionally or unconditionally), the Minister must consult with
and obtain the recommendations of other relevant Ministers – refer to the discussion
at paragraph 3.22.  The Committee observes that this consultation requirement does
not appear to be reflected in the Main Bill but that Recommendation 1 of this report
addresses this point.

                                                     
68 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens and Mr Roger Pike, Department

of Minerals and Petroleum Resources, (Perth, September 19 2001) p 4.
69 Letter from the Minister for State Development to the Committee (June 6 2002).
70 In respect of mining on the foreshore or seabed or land under or in navigable waters or which is a

townsite.



FIRST REPORT CHAPTER 3: The Main Bill: Issues Raised in Submissions

G:\DATA\UG\Ugrp\ug.off.020624.rpf.001.xx.a.doc 37

3.89 The Committee also notes that the NSW Act contains additional sections to those in
the Cth Act and the Main Bill, which sections address environmental matters.

3.90 Section 38A of the NSW Act requires the consent of the NSW fisheries Minister to
explore or mine in aquatic reserves and fishing enclosures.  Western Australian marine
reserves are addressed by clause 38A of the Main Bill.

3.91 Sections 38B and 38C of the NSW Act, however, impose a legislative duty on the
NSW mining Minister to consider the protection of the environment when deciding to
grant or renew a licence, specifically:

a) Section 38B includes the provision to conserve and protect flora, fauna, fish,
fisheries and scenic attractions, as well as features of Aboriginal,
archaeological, historical or geological interest.  The NSW mining Minister
may commission environmental studies to assist when deciding whether or
not to grant or renew a licence.

b) Section 38C requires that conditions subject to which a licence is granted or
renewed, must, if the NSW mining Minister considers it appropriate, include
conditions relating to the conservation and protection of these areas.

3.92 These matters were raised with relevant Ministers by the Legislation Committee when
it issued the Discussion Paper.  The Committee was advised by the Minister for State
Development that:

“It is agreed that adding provisions similar to sections 38B and C of
the NSW Act is not required as the proposed mandatory consultation
process [the ‘section 25 Mining Act equivalent’] will take into
account the need for conservation and protection of the
environment.”71

Committee observation

3.93 In Western Australia the need for an environmental impact statement or other formal
assessment is triggered when a proposed activity is likely to have a significant impact
on the environment or is of a designated type of development: sections 38(1), 38(2)
Environmental Protection Act 1986.

3.94 The Committee observes that its proposed amendment in Recommendation 1 in this
report (with regard to inserting a ‘section 25 Mining Act equivalent’) should operate to
provide a mechanism for the identification of interests affected by the proposed grant
of a licence under the Main Bill.

                                                     
71 Letter from Minister for State Development to the Legislation Committee (April 8 2002).



Uniform Legislation and General Purposes Committee FIRST REPORT

38 G:\DATA\UG\Ugrp\ug.off.020624.rpf.001.xx.a.doc

NATIVE TITLE MATTERS

Overview

3.95 The Native Title Act 1993 (Cth) regulates all future actions which affect native title
rights.  These actions are known as ‘future acts’.  A future act will be valid if there is
compliance with the applicable procedural requirements.

3.96 Insofar as onshore mining is concerned, there must be compliance with the ‘right to
negotiate procedure’: Part 2, Division 3, Subdivision B of the Native Title Act 1993
(Cth).  In addition, applicants for onshore mining are subject to the formal negotiation
and arbitration processes in the Native Title Act 1993 (Cth) and there is a right to
compensation for any restriction of native title rights.

3.97 Permissible future acts affecting offshore places (for example, grants of licences and
special purpose consents under the Main Bill) must comply with Subdivision A of
Part 2, Division 3, of the Native Title Act 1993 (Cth).

3.98 In summary, that Division requires that offshore grants are to be considered, and other
actions are to be taken, in a non-discriminatory manner.  This is to ensure that offshore
native title interests are given the same consideration as other offshore users.  Insofar
as offshore future acts are concerned, the Division provides that, in general, valid
future acts are subject to the non-extinguishment principle.  The Division also deals
with procedural rights and compensation for the acts.

3.99 Clauses 43 and 44 of the Main Bill subordinate native title rights during the life of a
licence or special purpose consent.  However, clause 43 expressly provides that a
grant of licence or special purpose consent does not extinguish native title. This is
consistent with section 24 NA(4) of the Native Title Act 1993 (Cth).  Clause 43 also
restates the position regarding payment of compensation under section 23(5)(b) of the
Native Title Act 1993 (Cth).  The Qld, NSW, SA and Cth Acts contain provisions
similar to the Main Bill.

Submission

3.100 In its submission to the Legislation Committee the Working Group asserted that,
despite clauses 43 and 44 of the Main Bill, the Bills provide for minimal recognition
of native title holders’ interests prior to a licence or special consent being granted.72

3.101 In particular the Working Group noted that due recognition of native title rights
pursuant to the Native Title Act 1993 (Cth) requires that native title holders have the

                                                     
72 Clauses 43 and 44 provide that a grant of any licence or special purpose consent does not extinguish

native title and that there be no unnecessary interference with native title rights and interests.  This is
required by the Native Title Act 1993 (Cth).
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“same procedural rights” that any corresponding rights and interests may have in an
offshore area: sections 24NA(8) & (9) Native Title Act 1993 (Cth).

3.102 The Working Group asserted that:

a) native title rights do not ‘equate’ with other rights and the general requirement
of public notice or advertisement prior to a grant being made is insufficient.
The Working Group asserted that specific provision should be made for notice
to native title holders and representative bodies.  The Working Group notes
that although the regulation-making power in clauses 442(2)(b) and (4) of the
Main Bill provides for the making of regulations that may include notice to
native title holders, the exercise of such power is not mandatory;

b) the lack of such provisions may be a breach of the Racial Discrimination Act
1975 (Cth); and

c) there should be a right to negotiate offshore as well as onshore.

Committee observations

3.103 In respect of paragraph 3.102(a) above, the Committee notes that the Main Bill
contains two main avenues for public input:

a) in relation to each type of licence, a requirement that applications be
advertised for public comment, such comment to be lodged with the Minister
within 14 days for the Minister’s consideration; and

b) section 38A (discussed at paragraph 3.8).

The Qld, NSW, SA and Cth Acts contain provisions similar to the Main Bill.

3.104 In evidence to the Legislation Committee, representatives of the Department advised
that native title claimants and interests would be notified as a matter of course in
compliance with the procedural rights requirements contained in the Native Title Act
1993 (Cth).73  Accordingly they submitted that there was no need for separate
regulation in the state legislation.74  Compliance with these provisions of the Native
Title Act 1993 (Cth) are necessary if the grant of a licence or special purpose consent
is to be a ‘valid future act’ under the Native Title Act 1993 (Cth).

                                                     
73 Sections 24NA(8) to 10) of the Native Title Act 1993 (Cth) set out the way in which procedural rights,

including the right to be notified, may be satisfied.
74 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) pp 4 & 5.
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3.105 In respect of paragraph 3.102(b), the Committee is of the view that the Main Bill
complies with the requirements of the Native Title Act 1993 (Cth) and notes that the
Qld, NSW, SA and Cth Acts contain provisions similar to the Main Bill.

3.106 In respect of paragraph 3.102(c), the Committee notes that the ‘right to negotiate
procedure’ in the Native Title Act 1993 (Cth) does not apply to an offshore place: Part
2, Division 3, Subdivision A of the Native Title Act 1993 (Cth). 75

THE OPPORTUNITY TO MAKE OBJECTIONS TO LICENCE GRANTS ON THE BASIS OF THE

PUBLIC INTEREST.

Overview

3.107 Under the Mining Act any person is entitled to object to the grant of a mining
tenement: sections 42(1), 59(1), 75(2) and 90 Mining Act.  In relation to an application
for a mining lease a warden may hear an objection based on ‘public interest grounds’,
including an environmental objection.76

3.108 The Warden’s Court considers any objections and makes a recommendation to the
responsible Minister.  Under section 111A of the Mining Act, the Minister has a
discretion to refuse an application on certain grounds including if the Minister
considers it is in the public interest to do so.  The Minister may also terminate an
application for a mining tenement before the mining registrar or the warden has
determined or made a recommendation in respect of the application on those grounds.

Discussion

3.109 There is nothing in the Main Bill that entitles a person to ‘object’ to a proposed
licence grant.  The opportunities for public involvement are set out in paragraph
3.103.  That is, applications are advertised inviting public comment, such comment to
be sent to both the applicant and the Minister.

3.110 The Main Bill contains no provisions outlining the process the Minister must follow in
considering applications, only that the Minister may grant or refuse an application.  If
the Minister refuses an application, the applicant must be informed of the reason why.
The Main Bill provides that the Minister may, in the ‘public interest’, attach
conditions to a licence (for example, clause 118(3)(g)) and may suspend licences (for
example, clause 48(1)).  The Minister may also attach conditions to the transfer of a
licence to protect the environment (for example, clause 365).  The Main Bill reflects
provisions found in the NSW, Qld, SA and Cth Acts.

                                                     
75 Ibid, p 5.
76 Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd (1998) 20 WAR 343.  See also Baxter v

Serpentine-Jarrahdale (unreported, Perth Warden’s Court, 8 July 1999, noted (1999) AMPLJ 214) where
the warden heard detailed evidence in support of an objection based on environmental grounds.



FIRST REPORT CHAPTER 3: The Main Bill: Issues Raised in Submissions

G:\DATA\UG\Ugrp\ug.off.020624.rpf.001.xx.a.doc 41

3.111 The Committee notes that the Department has informed the Minister that:

“In accordance with the common model bill, no State or the NT has
included (or will be including) provisions for a role for a warden to
hear any public objection to tenement applications which may arise.
This is on the basis that the Bill contains all the necessary
environmental safeguards to protect the marine environment and any
assessment is likely to be of a technical nature not suited to a
warden’s court.” 77

3.112 In addition, the Committee notes that the Environmental Protection Act 1986 applies
offshore by virtue of the Offshore (Application of Laws) Act 1982.  In evidence to the
Legislation Committee, representatives of the Department stated:

“Any person may ask the EPA to assess an offshore proposal.  Also,
as a matter of administrative procedure, all offshore licence
applications will be referred to the Ministers for the Environment,
Fisheries and Transport and any person may approach those
ministers with perceived public interest issues”.78

Committee observation

3.113 The Committee is of the view that the Main Bill, in conjunction with the provision of
the Environmental Protection Act 1986, provides adequate opportunities for public
involvement in the process for the application for licences and special purpose
consents.

                                                     
77 Letter Department to the Minister (August 29 2001).
78 Notes tabled by Mr Roger Pike, Department of Minerals and Petroleum Resources during the Legislation

Committee’s hearing on September 19 2001.
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RECOMMENDATIONS

Recommendation 1:  The Committee recommends that the Offshore Minerals Bill 2001
be amended in the following manner:

Page 25 after line 17 - To insert the following new clause –

“38A Consultation with other Ministers

Before granting any licence or special purpose consent under this Act, the Minister
must consult and obtain the recommendations of:
(a) the Minister for the time being administering the Fish Resources Management
Act 1994;
(b) the Minister for the time being administering the Pearling Act 1990;
(c) the Minister for the time being administering the Marine and Harbours Act
1981;
(d) the Minister for the time being administering the Land Administration Act 1997;
and
(e) the Minister for the time being administering the Environmental Protection Act
1986. ”

Recommendation 2:  The Committee recommends that the Offshore Minerals Bill 2001
be amended to include a provision similar to section 16(3) of the Mining Act 1978.

Recommendation 3:  The Committee recommends that clause 44(c) of the Offshore
Minerals Bill 2001 be amended in the following manner: –

Page 32, line 27 - To insert the following after “fishing” –

“ pearling or aquaculture ”

Recommendation 4:  The Committee recommends that the Offshore Minerals Bill 2001
be amended to include a provision similar to section 6 of the Mining Act 1978.
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CHAPTER 4

THE OFFSHORE MINERALS BILL 2001: SCRUTINY PRINCIPLES

OVERVIEW

4.1 In this chapter the Committee examines the Main Bill with certain legislative scrutiny
principles in mind – refer to paragraphs 1.8 to 1.9.

APPROPRIATE IMMUNITY FROM LEGAL ACTION? – CLAUSES 353, 366

Overview

4.2 A law should not confer immunity from legal proceedings or prosecution without
adequate justification.  Clauses conferring such immunity extend to public officials
legal immunities not available to citizens.  It has been suggested by some Australian
parliamentary committees that:

a) the immunity should not extend to negligence; and

b) the responsible authority should remain liable for damage caused by its
negligence, or the negligence of its officers or employees (that is, whilst civil
liability may not attach to an official, liability attaches instead to the State).

Specific provisions

4.3 Clauses 353 and 366 protect the following persons from an action, suit or proceeding
in respect of acts or matters done or omitted to be done “in good faith” in the exercise
or purported exercise of any powers or authorities conferred by Parts 3.1 and 3.2 of
the Main Bill:

a) the Minister;

b) a delegate of the Minister; and

c) a person acting under the direction or authority of the Minister or the
Minister’s delegate.

4.4 Parts 3.1 and 3.2 make provision for the registration of tenures and dealings in
tenures.79  The Minister must keep a register of tenures, instruments and caveats80 (the
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register).  According to clause 357(1) of the Main Bill, the register is admissible in
proceedings as evidence of the matters registered in it.

4.5 In view of the evidential nature of the register, the register must be properly
maintained.  One of the fundamental principles of law is that all persons are equal
before the law, and should therefore be fully liable for their acts or omissions.

4.6 The Committee notes that the equivalent clauses in the Qld Act:

a) refer to “in good faith and without negligence”.  Such a phrase would not
protect the listed persons, under Queensland legislation, from negligent acts or
omissions; and

b) in the event that the Queensland provisions operate to protect any of the listed
persons from civil liability for acts or omissions concerning registration under
Parts 3.1 and 3.2, the State will be liable instead:  section 353(3) of the Qld
Act.

4.7 In this respect the Committee notes that:

a) relevant clauses in the Cth, NSW and SA Acts are in the same terms as
clauses 353 and 366, as are the equivalent provisions in the Mining Act and in
relation to petroleum in the Petroleum (Submerged Lands) Act 1982 (section
89); and

b) the Main Bill does not have an equivalent to the provision in the Qld Act to
make the State liable, nor does the Cth Act, NSW Act, SA Act, Mining Act or
the Petroleum (Submerged Lands) Act 1982.

4.8 At common law where a statute provides a defence for an employee, the statutory
body or Crown is not vicariously liable for the actions of the employee.  In some cases
the statute that confers the defence also provides that the employer or the Crown is
liable even though the employee is immune.81  Accordingly, as there are no express
words in the Main Bill, the State is not liable for acts or omissions under Parts 3.1 and
3.2.  Unlike the Main Bill, the Qld Act makes express provision for that State’s
liability.

                                                                                                                                                        
79 Clause 5 of the Main Bill defines a “dealing” in a tenure.
80 For example, clause 342 of the Main Bill provides that a person who claims a legal or equitable interest in

or affecting a tenure may lodge with the Minister a caveat on the tenure.  Under clause 341 of the Main
Bill, if a caveat is in force on a tenure, the Minister must not register a dealing in the tenure unless one of
the listed events in clause 341(1) occurs.

81 For an example of statutory liability expressly being placed on the Crown refer to s 67 of the Forest
Products Act 2000 (WA) or s 8.10(2) of the Local Government Act 1995 (WA).
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Committee observation

4.9 The Committee observes that whether liability should be imposed on the State for acts
or omissions concerning registration under Parts 3.1 and 3.2, is a matter of policy and
as such the Committee’s inquiry is restricted by Legislative Council Standing Order
230A(5).  Accordingly the Committee makes no further comment on the issue.

APPROPRIATE PROTECTION AGAINST SELF-INCRIMINATION? – CLAUSES 372(2) AND 373

Overview

4.10 If, for sufficient reason, a law requires a person to provide any document or other
thing to an official that incriminates the person, the law should generally provide
safeguards.  One legislative approach has been that a removal of the privilege against
self-incrimination may be justified if:

a) the information required is particularly within the knowledge of the person
concerned; and

b) the legislation provides an indemnity against the use of any information
obtained.82

Specific Provisions

4.11 Under clauses 367 to 371 of the Main Bill, the Minister may ask a person to give
information, or produce a document or sample (taken from the seabed or subsoil in
Western Australian coastal waters) if:

a) the information, document, or sample is relevant to the operation of the
legislative regime under the Main Bill; and

b) the Minister has reasonable grounds for believing that the person is able to
give the information, or produce the document or sample.

4.12 Under clause 372(1) of the Main Bill, a person must not, without reasonable excuse,
fail to comply with the Minister’s request.  A maximum penalty of $10 000 may be
imposed.  Clause 372(2) provides that:

“(2) A person is not excused from complying with the request on the
ground that complying with the request might tend to incriminate the
person or make the person liable to a penalty.”

                                                     
82 Parliament of Queensland, Legislative Assembly, Scrutiny of Legislation Committee Alert Digest No. 8

of 1996  (September 10 1996) pp 9-13 and also reports of the Parliament of Australia, Senate Scrutiny of
Bills Committee.
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4.13 Such clauses have been noted in other jurisdictions as abrogating the privilege against
self-incrimination.83

4.14 The Committee notes that clause 373 provides that any information, document or
thing given in response (and obtained as a direct or indirect consequence of the giving
of the information or production of a document or sample) is not admissible in
evidence against the person in any proceeding except for a proceeding under clause
372(3).  That is, the indemnity against the use of information compulsorily obtained
(by removing the privilege against self-incrimination) extends to information
indirectly obtained as well directly obtained.

4.15 The relevant clauses in the Cth, NSW, Qld and SA Acts are the same as those in the
Main Bill as are the equivalent provisions in relation to petroleum in the Petroleum
(Submerged Lands) Act 1982 (although those latter provisions are not expressed to
extend to directly or indirectly obtained material).

Committee observation

4.16 The Committee is of the view that the request for information is relevant to the
operation of the Main Bill and that the safeguards against self-incrimination in clause
373 of the Main Bill are sufficient.

APPROPRIATE POWER OF ENTRY WITHOUT WARRANT? – CLAUSE 379

Overview

4.17 There should generally be adequate justification for powers to enter premises and
search for and seize documents or other property without a warrant issued by a
judicial officer.  It should only be acceptable where the circumstances and gravity of
the matter in question justify such powers being given.

4.18 Clauses providing for entry without warrant or the owner’s consent have been
examined in other Australian jurisdictions where it has been noted that on each
occasion:

a) the significant powers to search, inspect, seize etc without a warrant indicated
a need for some further safeguards; and

b) departures from the safeguards provided by search warrants should only be
considered in exceptional circumstances.

                                                     
83 The privilege is a peculiarly human right and is not available to corporations or unincorporated

associations or political entities: Murphy J in Controlled Consultants Pty Ltd v Commissioner for
Corporate Affairs (1984) 156 CLR 385 at pp 394 to 395, adopted by the High Court in Environmental
Protection Authority v Caltex Refining Co Pty Ltd (1993) 178 CLR 477.  Whilst it is likely that, in
practice, most affected bodies will be corporations it may still affect individuals.
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Specific Provisions

4.19 Certain clauses of the Main Bill give authorities the power of entry which extend
beyond situations where the occupier consents or where a warrant has been obtained.84

Further, once entry has been effected, the clauses confer other powers of search and
seizure.

4.20 Under the Main Bill, an inspector may carry out a compliance inspection, for example,
to determine if a tenure holder has complied with, or is complying with, the tenure
conditions: clause 377.

4.21 An inspector may apply to a magistrate for a warrant to carry out a compliance
inspection of land or a building structure, vehicle, vessel or aircraft.  An application
must be supported by specified information: clause 382.   However, in relation to
‘licence-related’ premises (as that phrase is defined in clause 379(5)) an inspector may
inspect those premises without a warrant “if the inspection is reasonably necessary”:
clause 379(1).

4.22 Some safeguards to the exercise of inspection without a warrant are set out in clause
379(2) to (4).  For example, entry is not permitted if premises are a residence and the
occupier has not consented, or if an inspector’s identity card is requested by the
occupier of the premises and the card is not produced.

4.23 Once entry has been gained to premises (with or without a warrant) an inspector has
significant powers of search and seizure.  For example, an inspector may remove
documents, and take photographs, samples and videotapes: clause 378(2).  In the
course of a compliance inspection the inspector may “do anything that is reasonable
and necessary to carry out the inspection”: clause 378(1).

4.24 Although the owner’s prior consent is required to enter ‘licence related’ residential
premises85 and ‘other (non-licence related) premises’86 without a warrant, no owner’s
prior consent is required for other ‘licence related’ premises.

4.25 In evidence to the Legislation Committee, representatives of the Department stated:

“This is similar to the onshore Mining Act 1978 and Mines Safety and
Inspection Acts: an inspector can inspect minesites and mine-related
equipment at any time, particularly if he sees a safety or
environmental issue that has arisen and needs immediate attention.
He certainly cannot be fettered by the need to obtain the occupier’s

                                                     
84 Clauses 378 and 379.
85 Clause 379(3).
86 Clause 380.
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consent or a warrant.  It reflects that which has worked well in
regulating industry and preventing accidents or environment
damage.”87

4.26 The Legislation Committee explored the possibility of further safeguards with the
Department:

“The CHAIRMAN:  In addition to the safeguards in clause 379(2)-
(4), what comments do you have on the following safeguards: before
entry or making a request for entry, the provision by the inspector of
written information to the occupier of premises about the purpose of
the inspection; obtaining the occupier’s written consent to entry;
seizing only evidence relevant to the purpose of the entry?

Mr Stevens:  Once again, under the terms of the Act, the inspection
will always be a compliance inspection; that is, investigating an
alleged breach of the terms or conditions of the licence or a direction
previously given, which will be verbally conveyed.  Certainly if the
miner is there at the time, the inspector will verbally convey the
intention to enter at the time of the inspection.  As I mentioned before,
no consent is required for onshore inspections.  If it were required, it
would certainly undermine the value of inspecting the site at the time
required.  Sites are normally inspected as is.  Seizing only relevant
evidence is in our view a subjective assessment in any event.
Fettering an inspector with the need to obtain written consent or a
warrant before he enters could certainly undermine urgent action
needed.   … However, the notion of regulation and inspection,
particularly of safety and the environment, is that a safety inspector
must be able to move immediately if he sees that need.  Experience
indicates that it works well.”88

4.27 The Committee notes that the relevant clauses in the Cth, NSW, Qld and SA Acts are
the same as those in the Main Bill.  The Committee further notes that the equivalent
provisions in relation to petroleum in the Petroleum (Submerged Lands) Act 1982
(WA) do not require any warrant or the owner’s consent (s 126).

Committee observation

4.28 The Committee is of the view that, in the interests of consistency between
jurisdictions, particularly when mining operations may straddle both Western

                                                     
87 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 7.
88 Ibid.
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Australia and Commonwealth waters, the powers of entry and search under clause 379
should be the same as those in the Cth Act.

APPROPRIATE STRICT LIABILITY OFFENCES AND REVERSAL OF ONUS OF PROOF?–
CLAUSE 404

Overview

4.29 At common law, it is ordinarily the duty of the prosecution to prove all the elements
of an offence; the accused is not required to prove anything.  Provisions in some
legislation reverse this onus and require the person charged with an offence to prove
or disprove some matters to establish his or her innocence.

4.30 There may also be provisions that impose strict liability – providing for people to be
punished for doing something, or failing to do something, whether or not they have a
guilty intent.

Specific Provisions

4.31 Clauses 404(3), (4) and (5) provide that the owner of a vessel and a person in
command or charge are presumed to be guilty of a crime of being in a safety zone,
until they can raise an effective defence,.  Offenders are liable to imprisonment for
five years.

4.32 Clause 403 of the Main Bill provides that the Minister may by order establish a ‘safety
zone’ for the purpose of protecting a structure or equipment in coastal waters.  The
‘safety zone’ must not extend more than 500 metres from the outer edge of the
structure or equipment.  (Also refer to discussion at paragraph 4.73).

4.33 If a safety zone is established, a vessel to which the order applies must not enter or
remain in the safety zone without the written consent of the Minister and then only
subject to any conditions attached to that consent: clauses 404(1), (2).

4.34 Clauses 404(6) and (7) state that it is a defence to prosecution if the person (or owner)
satisfies the court that:

a) an unforeseen emergency made it necessary for the vessel to enter or remain
in the safety zone; or

b) the vessel entered or remained in the safety zone in circumstances beyond the
control of the person who was in command or control of the vessel (for
example, adverse weather).

4.35 The Committee notes that the relevant clauses in the Cth, NSW, Qld and SA Acts are
essentially the same as those in the Main Bill, as are the equivalent provisions in
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relation to petroleum in the Petroleum (Submerged Lands) Act 1982 (WA) (although
there is no statutory defence).

Committee observation

4.36 The Committee observes that the establishment of safety zones around offshore
structures may be critical to the prevention of human and environmental disasters in
offshore waters.  It may be because of this that under clause 404, the onus of proof lies
with the offender, and in so doing acts as a deterrent to an offence being committed.
The Committee does not therefore take issue with clause 404.

INAPPROPRIATE DELEGATION OF LEGISLATIVE POWER?

Overview

4.37 The Main Bill contains many provisions which may inappropriately delegate
legislative power, for example, provisions which:

a) enable subsidiary legislation, or executive action, to amend an Act of
Parliament (‘Henry VIII clauses’) (clauses 10, 386, 388, 393 and Article 12
of Schedule 2); or

b) may provide that matters that should be regulated by Parliament are to be
dealt with by subsidiary legislation.  For example, the conferral of a power on
executive government to define a word or phrase which is determinative of
the way an Act is to operate.

‘Henry VIII clauses’ – executive/subsidiary legislation amending the main Act

4.38 A ‘Henry VIII clause’ is a provision in an Act that authorises the amendment of the
enabling legislation or another Act by means of subsidiary legislation or executive
act.89  Clauses that allow for the amendment of relevant Acts by subsidiary legislation
are generally objectionable.

4.39 There is both a narrow and a wide definition of the term.  The narrow connotation
adverts to a provision which expressly empowers an Act to be amended by an
executive instrument including subordinate legislation.  The wide understanding
would include those arrangements whereby the coverage of the provisions of an Act
are extended or narrowed without what appears to be an explicit ‘amendment’ to the

                                                     
89 ‘Henry VIII clauses’ appear to be so named because that King is regarded popularly as the personification

of executive autocracy and because of its actual use by that monarch: Report by the Committee on
Ministers’ Powers (the Donoughmore Committee), HMSO, London, 1932, p 36 cited in Parliament of
Queensland, Legislative Assembly, Scrutiny of Legislation Committee, The Use of “Henry VIII Clauses”
in Queensland Legislation, (January 1997) p 2.
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Act.  However it is to be noted that all subordinate legislation alters the effect of the
principal Act.90

4.40 The Committee notes the position taken by the Queensland Scrutiny of Legislation
Committee:

“In the [Queensland] Committee’s view, “amended” referred not only
to formal amendment but also to an amendment which has the same
effect on an Act as a formal amendment of the Act (so that the Act is
to be read as if it contained different words).  The [Queensland
Committee’s former] definition was also extended to include an
amendment on an Act by executive action.  The Committee therefore
agreed on the following definition:

‘A Henry VIII clause is a clause of a Act of Parliament which
enables the Act to be expressly or impliedly amended by
subordinate legislation or executive action.’ ”91

4.41 Such clauses have been addressed in previous parliamentary committee reports92 and
at length in a Queensland Parliament Scrutiny of Legislation Committee Report.93

4.42 In some circumstances the use of ‘Henry VIII clauses’, where justified, have been
stated as being acceptable, for example:94

a) to facilitate immediate executive action;

b) to facilitate the effective transitional application of innovative legislation;

c) to facilitate transitional arrangements; and

d) to facilitate the application of national schemes of legislation.

                                                     
90 These positions are discussed at length in the Parliament of Queensland, Legislative Assembly, Scrutiny

of Legislation Committee, The Use of “Henry VIII Clauses” in Queensland Legislation, (January 1997)
pp 17 – 24.

91 Ibid, p 24.
92 Parliament of Western Australia, Legislative Council, Standing Committee on Legislation: Report No 1:

Corporations (Ancillary Provisions) Bill 2001, Corporations (Administrative Actions) Bill 2001,
Corporations (Commonwealth Powers) Bill 2001, and Corporations (Consequential Amendments) Bill
2001, (June 19 2001); Report No 2: Agricultural and Veterinary Chemicals (WA) Amendment Bill 2001
and Co-operative Scheme (Administrative Actions) Bill 2001 (June 28 2001); Report No 3: Road Traffic
Amendment Bill 2001, (September 13 2001); Report 12, Corporations (Consequential Amendments) Bill
(No 2) 2001, (March 14 2002); and Report 13, Corporations (Consequential Amendments) Bill (No 3)
2001, (March 20 2002). Parliament of Western Australia, Legislative Council, Standing Committee on
Public Administration and Finance, Report 1: Planning Appeals Amendment Bill 2001, (March 27 2002).

93 Parliament of Queensland, Legislative Assembly, Scrutiny of Legislation Committee, The Use of “Henry
VIII Clauses” in Queensland Legislation, (January 1997) p 26.

94 Ibid., p 56.
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4.43 It has also been stated that the power of disallowance does not ‘redeem or justify’ the
use of a ‘Henry VIII clause’.95

4.44 The Committee notes the comments of the Queensland Scrutiny of Legislation
Committee, that in some instances, where ‘Henry VIII clauses’ are justified:96

a) Parliament could assert control over significant subsidiary instruments by
introducing a process of positive affirmation into parliamentary practice.
Under this mechanism Parliament would have to actively consider the
subsidiary instrument in question and pass a positive (or affirmative)
resolution adopting or confirming it rather than the current default process
which allows Parliament the power to disallow if the instrument is
objectionable;

b) the subject matter might more appropriately be located in subsidiary
legislation; or

c) the clause, or the regulations pursuant to the clause, could be subject to a
suitable sunset clause.

4.45 With regard to disallowance procedures in Western Australia, the Committee notes
that ‘regulations’ are subject to the tabling and disallowance provisions in section 42
of the Interpretation Act 1984 and subject to the scrutiny of the Joint Standing
Committee on Delegated Legislation.  Whilst section 42(8)(b) of the Interpretation
Act 1984 broadens the reference to ‘regulations’ in that section to include ‘rules, local
laws and by-laws’, it does not refer to proclamations, orders, notices, rules of court,
town planning schemes, resolutions or other instruments (for example, declarations).
Unlike a ‘regulation’, instruments of these types are not caught by section 42 of the
Interpretation Act 1984.  In practical terms this means that they are not subject to
tabling and disallowance procedures and may not be scrutinised by the Joint Standing
Committee on Delegated Legislation.97

Particular clauses

Clause 10

4.46 Clause 10 of the Main Bill provides for a standard reference point on the Earth’s
surface to be calculated and prescribed by regulation.  In particular clause 10(5)
provides that such regulation “may modify or otherwise affect the operation of this

                                                     
95 Ibid., pp 13- 15 and 55.
96 Ibid.
97 The role of the Joint Standing Committee on Delegated Legislation has expanded as a result of changes to

its terms of reference on June 27 2001.  These changes mean that all subsidiary legislation may be
scrutinised by the committee regardless of whether the instrument is subject to disallowance.
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Act”.  In effect clause 10 enables definition of a term by regulation and the
amendment of the operation of the Act by regulation.

4.47 The Cth, NSW, Qld and SA Acts include the criteria for calculation of a standard
reference point in the relevant Act – they do not employ reference to a regulation-
making procedure.  However, the relevant clauses in the Western Australian
Petroleum (Submerged Lands) Act 1982, Mining Act and Land Administration Act
1997 are in the same terms as the Main Bill.

4.48 The Clause Notes to the Main Bill state that:

“… having a prescription of the point in the regulations will enable
the description to be readily changed should there be a change in the
system used or the datum shifts. … A new geocentric datum for
Australia (GDA 94) was adopted in Western Australia in December
2000, which will be incorporated in the regulations.”

4.49 Further, in evidence to the Legislation Committee, representatives of the Department
stated:

“Experience indicated that it took two years to transfer [a similar
provision] in the onshore Act to the onshore regulations, because it
obviously required an amendment to an Act of Parliament.  This
reference point is changing daily by centimetres, as we speak. … To
change the reference point expediently and as an administrative
measure, it is far easier each time to amend regulations than an Act
of Parliament.  That is the reason that the provision to make the
change is in the Bill but the actual change from time to time will be to
the regulations time.”98

4.50 The Legislation Committee also asked the Department about clause 10(5), which
provides that such regulation “may modify or otherwise affect the operation of this
Act”.  This subclause was not addressed in the Clause Notes and, as noted, may
facilitate the amendment of the Act by regulation.  In evidence to the Legislation
Committee, representatives of the Department stated:

“A change to this reference system may affect existing procedures in
the Bill because it would be done by way of regulation.  A change to
the reference system cannot alter the Bill, unless there is a provision
to that effect in the Bill.  For example, when the new reference system
was added to the onshore Mining Act last year, a provision was
included to allow for the merging of two types of exploration licences.

                                                     
98 Transcript of Evidence to the Legislation Committee, Mr Roger Pike, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 8.



Uniform Legislation and General Purposes Committee FIRST REPORT

54 G:\DATA\UG\Ugrp\ug.off.020624.rpf.001.xx.a.doc

…  However, because the principal legislation - the Mining Act -
stated that exploration licences were to be on the ground, the
regulating-making powers could not alter that provision unless a
provision to modify the operation of the Act were enacted, such as
subclause 10(5).  It was not included in the Bill with any thought that
transitional provisions under the regulations would need to be
amended every time the reference system changed.  It is not there
specifically to alter the Bill.  It is acknowledged that there may be an
anomaly between the Bill as it exists at the time of a change and what
may be required to effect a change quickly rather than changing it
through an Act of Parliament.”99

4.51 The Committee notes that relevant clauses in the Western Australian Petroleum
(Submerged Lands) Act 1982, Mining Act and Land Administration Act 1997 are in the
same terms as the Main Bill.

Committee observation

4.52 The Committee notes that the relevant clauses in the Western Australian Petroleum
(Submerged Lands) Act 1982, Mining Act and Land Administration Act 1997 are in the
same terms as the Main Bill.  The Committee also notes that regulations under clause
10 will be subject to parliamentary scrutiny by virtue of the tabling and disallowance
provisions under section 42 of the Interpretation Act 1984.  The Committee is of the
view that the use of regulations in this circumstance is appropriate.

Part 4.2, Division 2 – Directions

4.53 The clauses in Part 4.2, Division 2 of the Main Bill are concerned with directions that
may be given by the Minister to a licence holder or special purpose consent holder,
and any associates of such persons specified by name or class.100  The Clause Notes
state:

“As distinct from regulations, which have general application
covering all licences and special purpose consents, directions are
intended to be specific to a particular licence or consent.  They are in
addition to or can over-ride any matters and requirements covered by
regulations or conditions of licences which relate to safety or
environmental matters.” [Committee emphasis]

4.54 Clause 386(1) provides that a Minister may give directions if it is “… necessary or
convenient to do so to carry out or give effect to the Act or the regulations”.  Clause

                                                     
99 Ibid.
100 Especially clause 386 (scope of directions), clause 388 (incorporation of other material) and clause 393

(direction can override anything in regulations or a licence condition).
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386(2) then sets out specified matters in relation to which directions may be given.
The Committee notes that these matters mirror those matters in the Governor’s broad
regulation-making power in clause 442.

4.55 Clause 388 allows a direction to incorporate external material into such direction and
also provides that a copy of the incorporated document must be attached.  Clause 393
states that a direction has effect despite anything in the regulations or a licence
condition that relates to safety or environmental matters.  The latter clause will enable
executive action (by direction) to amend the application of subsidiary legislation
(regulations).

4.56 The Clause Notes state that:

“ … the need for directions to be able to be broad in scope and to be
able to over-ride regulations is to allow the Minister to respond
quickly to any emergency or unforeseen situation which may be
particular to the area covered by a licence or special purpose
consent.”

and further

“ … the intent is that directions will be title specific and generally be
in response to an emergency or unforseen event that needs to be
implemented quickly.”

4.57 The Committee notes that clause 387(3) provides that a direction must not be of “a
permanent or standing nature except after consultation with the responsible
Commonwealth Minister.

4.58 In view of the explanation in the Clause Notes (in relation to the use of directions in
emergencies) the Legislation Committee asked the Department why the use of
directions was not restricted to emergencies.  In evidence to the Legislation
Committee, representatives of the Department stated:

“The need to act quickly in certain circumstances is the primary
reason for the need to be able to issue directions. …  Although
directions will be issued in many cases in emergency situations, it will
also be necessary to direct licence holders in other situations that
may arise.  These situations may not be emergencies, and certainly
directions in the offshore petroleum legislation have worked well.
However, examples of emergency situations could be a newly
discovered environmentally sensitive area, such as a fish habitat; the
discovery of pollution that has been occurring for six months; and
new safety measures and directions that may be required, which have
been proved under the Petroleum Act to be effective ways to deal with
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such situations.  There may not be an emergency as such that falls
under Clause 386(2); however, there are other circumstances in
which directions are warranted and appropriate.”101  [Committee
emphasis]

4.59 The relevant clauses in the Cth, NSW, Qld and SA Acts are the same as those in the
Main Bill.  There are similar provisions in relation to petroleum in the Petroleum
(Submerged Lands) Act 1982 (section 101).

4.60 The Committee further explored the nature of directions with the Minister for State
Development, specifically:

a) What is meant by a “permanent or long standing nature”?

b) In view of the fact that the Main Bill does not require that the responsible
Commonwealth Minister is to be consulted about regulations (which can also
be of longstanding or permanent application):

•  Why such consultation was therefore required in respect of directions?

•  Whether the intergovernmental agreement imposed restrictions on the
ability to make regulations or imposed a consultation requirement?; and

c) Examples of when directions may be used in circumstances other than
emergencies.

What is meant by a “permanent or long standing nature”?

4.61 The Minister for State Development advised the Committee that:

“The intention is that immediate direction could be given should an
emergency arise or some unforseen event occurs that requires quick
remedial action.  These directions would have immediate effect and
be operable until remedial or preventative action has been completed.

Any direction that is required to remain in force beyond the response
to the immediate emergency or situation could be considered a
direction of ‘a permanent or long standing nature’.  In the context of
the provision, reference to what could be construed as a ‘long
standing’ direction is deliberatively left subjective.  If it is intended
that a direction would remain in place for probably a year or more,
or that subsequently it is considered reasonable that a direction

                                                     
101 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 9.
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continue after a certain period, then the State Minister would consult
with the Commonwealth Minister.” 102

No requirement that the responsible Commonwealth Minister is to be consulted about
regulations

4.62 The Minister for State Development advised the Committee that the
intergovernmental agreement does not impose restrictions on the ability to make
regulations nor does it impose a consultation requirement in respect of regulations.103

4.63 The Minister further advised the Committee that the consultation requirement in
respect of directions is the same as that applied in the Cth Act, and further:

“In that Act it is the Designated Authority, that is, the State Minister,
who must consult with the Commonwealth regarding permanent or
long standing directions.  The agreement between the State/NT and
the Commonwealth was to apply a substantially Australia-wide
common mining code in respect to the first three nautical miles of the
territorial sea, to effectively mirror the [Cth Act].  Unless there were
State/NT specific issues which necessitated minor variations, then the
common terminology would apply.  Consulting with the
Commonwealth regarding possible ‘extended’ directions is not to be
seen as an issue requiring deviation from the standard legislation and
the consultation may, in fact, aid the adoption of standard directions
where a longer term approach to direction is deemed warranted.” 104

Examples of when directions may be used in circumstances other than emergencies

4.64 The Minister for State Development advised the Committee that:

“[T]he purpose of directions is to enable the State to act quickly in the
event that an emergency or any unforeseen event occurs within a
mineral licence area.  However the offshore minerals industry is very
much still in its infancy and in this respect comparatively little is
known about the offshore environment.  Until this knowledge
increases and regulations are introduced to reflect that increased
understanding, the reliance on directions is potentially very
important.

                                                     
102 Letter from the Minister for State Development to the Committee (June 6 2002).
103 Ibid.
104 Ibid.
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In the meantime this quick response mechanism could play an
important role, however what may constitute a situation other than an
emergency remains to be seen.  A hypothetical example could be a
direction required to prevent minor sediment contamination (or
further contamination) of a reef system caused by a particular drilling
or mineral recovery method.”105

Committee observation

4.65 In view of the evidence given by representatives of the Department to the Legislation
Committee, and the advice of the Minister for State Development, the Committee is of
the view that the use of directions in Part 4.2, Division 2 is appropriate.  The
Committee notes that whilst directions are not subject to parliamentary scrutiny by
virtue of the tabling and disallowance provisions under section 42 of the
Interpretation Act 1984, clause 387(3) provides that a direction must not be of “a
permanent or standing nature except after consultation with the responsible
Commonwealth Minister”.

INSUFFICIENT PARLIAMENTARY SCRUTINY OF THE EXERCISE OF LEGISLATIVE POWER?

Overview

4.66 The Main Bill contains many provisions which may be considered as insufficiently
subjecting the exercise of delegated legislative power to parliamentary scrutiny.  For
example, provisions which:

a) give a power to make subsidiary legislation which is not to be tabled in
Parliament or, where tabled, is free of the risk of disallowance, for example,
clauses 18, 403, 430;

b) provide that regulations to be made under primary legislation may incorporate
rules or standards of other bodies from time to time, for example, clause 388;
and

c) give a Minister or other person the ability to issues guidelines, directions, or
similar, influencing how the law is to be applied (in a legislative not
administrative manner) without any obligation for them to be tabled in
Parliament or, where tabled, without them being subject to disallowance.

4.67 The tabling and disallowance provisions under the Interpretation Act 1984 have been
discussed at paragraph 4.45.

                                                     
105 Ibid.



FIRST REPORT CHAPTER 4: The Main Bill: Scrutiny Principles

G:\DATA\UG\Ugrp\ug.off.020624.rpf.001.xx.a.doc 59

Specific clauses

Clause 18

4.68 Clause 18 allows the Minister to withdraw a block entirely from the operation of the
Act, provided the block is not the subject of an existing licence or an application for a
licence.106  The Clause Notes state that the “… intention is to allow blocks to be
reserved for conservation purposes, environmental reasons or any other reason.”

4.69 The clause allows the withdrawal to occur by declaration of the Minister, which is to
be made by notice and published in the Gazette.  A ‘declaration’ in this context is
considered subsidiary legislation for the purposes of section 41 of the Interpretation
Act 1984, if it has ‘legislative effect’.  As recognised by clause 18(3), it must be
published in the Gazette and comes into operation at that time.

4.70 A declaration, however, would not be subject to parliamentary scrutiny.  Unlike a
regulation, a declaration of this type does not fall under section 42 of the
Interpretation Act 1984 (which requires tabling in the Parliament and makes
regulations subject to disallowance).  In practical terms, this means that declarations
will not be scrutinised by the Parliament.

4.71 The relevant clauses in the Cth, NSW, Qld and SA Acts are in the same terms as those
in the Main Bill, as are the equivalent provisions in relation to petroleum in the
Petroleum (Submerged Lands) Act 1982 (WA).

Committee observation

4.72 The Committee notes that the relevant clauses in the Cth, NSW, Qld and SA Acts are
in the same terms as clause 18 of the Main Bill.  The Committee considers that the use
of declarations in these instances is appropriate.

Clause 403

4.73 Clause 403 of the Main Bill provides that the Minister may by order (published in the
Gazette) establish a ‘safety zone’ for the purpose of protecting a structure or
equipment in coastal waters.

4.74 The Committee notes that an order is not subject to the tabling and disallowance
procedures of the Interpretation Act (refer to paragraph 4.45) and therefore the ‘order’
is not subject to parliamentary scrutiny.

4.75 The Cth, NSW and SA Acts are in similar terms to the Main Bill as are the equivalent
provisions in relation to petroleum in the Petroleum (Submerged Lands) Act 1982

                                                     
106 A ‘block’ means a portion of the coastal waters constituted according to clause 17.  That clause stipulates

how a block is constituted by reference to a grid determined by longitude and latitude.
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(WA).  However the Qld Act provides for the establishment of safety zones by
regulation.

Committee observation

4.76 The Committee notes that the relevant clauses in the Cth, NSW, Qld and SA Acts are
in the same terms as clause 403 of the Main Bill.  The Committee considers that the
use of orders in this instance is appropriate.

Schedule 2, clause 12

4.77 Schedule 2 deals with savings and transitional provisions from the old regime under
the Mining Act to the new regime under the Bills.  It also contains provisions to
address those licences where title may encroach on, or be contained wholly within,
coastal waters.  This is of practical relevance as at August 2001 “13 titles either
encroach into or are wholly within this State’s coastal waters, … with most interest
focused in and around Joseph Bonaparte Gulf in the Kimberley.”107

4.78 Clause 12 of Schedule 2 is of interest as it provides a ‘safety net’ to cover the
contingency that Schedule 2 may not deal with all of the matters required in the
transition from the old regime to the new regime.

4.79 Clause 12(1) of Schedule 2 provides that if there is no sufficient provision in Schedule
2 to give effect to the transition from the old regime to the new regime, then the
Governor may make that provision “by order published in the Gazette”.

4.80 Further, clause 12(2) of Schedule 2 provides that if in the opinion of the Minister an
anomaly arises in the carrying out of the provisions of the Schedule, then the
Governor may “by order published in the Gazette” modify those provisions and make
other provisions.

4.81 Clause 12 of Schedule 2 therefore permits orders to be made that have a ‘Henry VIII’
operation in that they may provide that specific provisions of the Main Bill do not
apply, or apply with or without modifications.  In short, in certain circumstances,
clause 12 of Schedule 2 enables executive action (an order) to amend the application
of primary legislation (the provisions of Schedule 2).

4.82 The Committee also notes clause 12(3) of Schedule 2 which provides that “An order
under this section may be made so as to have effect from the commencement”.  Clause
1(1) of Schedule 2 provides that “commencement” means “the day on which this Act
comes into operation.”

                                                     
107 Parliament of Western Australia, Parliamentary Debates (Hansard), Thirty-Sixth Parliament First

Session 2001, Hon Ken Travers MLC, Parliamentary Secretary for Minister for State Development
(August 8 2001) p 2191.
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4.83 The common law position is that ‘subsidiary legislation’ (which phrase is defined by
the Interpretation Act 1984 to include ‘orders’) does not come into operation until it is
published.108  The statutory controls in the Interpretation Act 1984 reflect this position
by requiring subsidiary legislation to be published in the Gazette and to take effect
only at this time or some later time.109  There is no power to make orders with
retrospective operation unless the Act (in this case, the Main Bill) that provides for the
making of the orders permits retrospective operation.110

4.84 Clause 12(3) of Schedule 2 therefore enables orders, once they are published in the
Gazette, to have effect from a date prior to publication but only if that date is the date
on which the Main Bill came into operation.111  The clause enables retrospective
operation of any order.

4.85 Clause 12(4) of Schedule 2 provides that any operation of an order that has “effect on
a day that is earlier than the day of its publication” in the Gazette does not operate so
as to:

a) affect, in a manner prejudicial to any person (other than the State) the rights of
that person existing before the day of its publication; or

b) impose liabilities on any person (other than the State) in respect of anything
done or omitted to be done before the day of its publication.

4.86 The apparent purpose of clause 12(4) of Schedule 2 is to ameliorate the harsh
consequences of orders that operate retrospectively to alter or extinguish existing
rights or impose liabilities.

4.87 The undesirability of the use of ‘Henry VIII clauses’ and the retrospective operation of
subsidiary legislation has been the subject of concern in recent reports by Legislative
Council committees.

4.88 The Legislation Committee touched on similar issues in its report on the Co-operative
Schemes (Administrative Actions) Bill 2001 and the Agricultural and Veterinary
Chemicals (Western Australia) Amendment Bill 2001, and its reports on the

                                                     
108 Johnson v Sargant (1918) 1KB 101.
109 Interpretation Act 1984, 33 41(1)(a) and (b).  The reference in s 41(1)(b) to subsidiary legislation coming

into operation on “another day” as “specified” in the subsidiary legislation, does not permit the making of
subsidiary legislation that operates prior to the date of publication, as the expression “another day” does
not contemplate a date of commencement anterior to the date of publication: Watson v Lee (1979) 144
CLR 374.

110 Broadcasting Company of Australia Pty Ltd v Commonwealth (1935) 52 CLR 60.
111 Letter from the Minister for State Development to the Committee (June 6 2002).
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Corporations (Consequential Amendments) Bill (No 2) 2001 and Corporations
(Consequential Amendments) Bill (No 3) 2001.112

4.89 More recently ‘Henry VIII clauses’, the retrospective operation of clauses, and a
clause similar to clause 12(4) of Schedule 2 were the subject of a detailed analysis by
the Standing Committee on Public Administration and Finance and the Joint Standing
Committee on Delegated Legislation in the context of the Planning Appeals
Amendment Bill 2001.113  In that context, parts of clause 20 of the Planning Appeals
Amendment Bill 2001 permitted transitional regulations to be made that had a ‘Henry
VIII’ operation in that they may modify the application of provisions of the Act and,
further, such regulations could have retrospective operation.  In addition, the clause
contained a provision similar to 12(4) of the Main Bill with which the committees
raised concerns.  Both committees recommended deletion of relevant parts of clause
20.114

4.90 In evidence to the Legislation Committee, representatives of the Department stated:

“This [clause 12] is similar to an anomaly prevention order, which is
included in many Acts, specifically in the onshore Mining Act.  It is a
cover-all position in case a quick fix is needed for an anomaly or
inconsistency caused by the introduction of the provisions.  It is not a
standard provision, but it is certainly widely used in other
legislation.”115

4.91 The Committee notes that the Mining Act, Schedule 2 paragraph 15 contains a
provision enabling the Governor to make an Order in Council for the prevention of
anomalies during the transitional period.  However, those provisions do not contain an
equivalent to clause 12(4) of Schedule 2 nor enable the Order in Council to have effect
prior to publication.

4.92 The Committee notes that an ‘order’ is not subject to the tabling and disallowance
provisions in section 42 of the Interpretation Act 1984 which would afford some
parliamentary scrutiny – refer to paragraph 4.65.

                                                     
112 Parliament of Western Australia, Legislative Council, Standing Committee on Legislation Reports,

Report 2: Co-operative Schemes (Administrative Actions) Bill 2001 and the Agricultural and Veterinary
Chemicals (Western Australia) Amendment Bill 2001, (June 28 2001), p 22; Report 12: Corporations
(Consequential Amendments) Bill (No 2) 2001, (March 14 2002); and Report 13: Corporations
(Consequential Amendments) Bill (No 3) 2001, (March 20 2002).

113 Parliament of Western Australia, Legislative Council, Standing Committee on Public Administration and
Finance, Report 1: Planning Appeals Amendment Bill 2001, (March 27 2002).

114 Ibid.
115 Transcript of Evidence to the Legislation Committee, Mr Roger Pike, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 9.
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4.93 The Qld, SA and Cth Acts do not have equivalent provisions.  The NSW Act requires
such matters to be addressed by regulation (which would be subject to parliamentary
disallowance procedures).

4.94 The Committee notes the comments of the Queensland Scrutiny of Legislation
Committee, that where ‘Henry VIII clauses’ are used in such cases in Queensland:

a) the relevant empowering clause uses regulations as the type of instrument not
orders; and

b) the regulation-making powers, and the regulations made under such powers,
are usually made subject to a sunset clause. 116

Committee observations

4.95 The existing transitional provisions in Schedule 2 appear to deal with all matters
relevant to the transition from the Mining Act to the Main Bill.  The question to be
asked is what other transitional provisions will be required or what anomalies will
arise?  If further transitional provisions were required then they could be contained in
an amending Act, which would afford parliamentary scrutiny.

4.96 The Committee believes that such a course of action would be more desirable in view
of the fact that orders made under clause 12 of Schedule 2 can alter the effect or
application of an Act and may do so retrospectively.  In such cases consideration by
the Parliament of an amendment bill proceeding through the usual legislation making
process would be preferable.  As discussed above, this matter was explored in some
detail in the report of the Standing Committee on Public Administration and Finance
and the Joint Standing Committee on Delegated Legislation in the context of the
Planning Appeals Amendment Bill 2001.117

4.97 The Committee, however, does note that orders are to be used to address anomalies in
the transition from the Mining Act to the Main Bill and that there is already an
anomaly prevention provision in the Mining Act (although orders made under that
provision cannot operate retrospectively).

4.98 The Committee does not endorse the use of clauses such as clause 12 contained in
Schedule 2.  The Committee, however, does consider that, in these circumstances, it is
acceptable to use executive powers to address transitional provisions and anomalies in
the transition from the regime under the Mining Act to the regime proposed by the

                                                     
116 Parliament of Queensland, Legislative Assembly, Scrutiny of Legislation Committee, The Use of “Henry

VIII Clauses” in Queensland Legislation (January 1997).
117 Legislative Council of Western Australia, Standing Committee on Public Administration and Finance,

Report 1: Planning Appeals Amendment Bill 2001, (March 27 2002).
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Bills so long as the appropriate balance is achieved between the need for the
Executive to act with flexibility and the rightful place of Parliament as legislature.

4.99 There are various mechanisms which might be employed to facilitate parliamentary
scrutiny of executive instruments, for example, applying the disallowance provisions
of section 42 of the Interpretation Act 1984, inserting a ‘sunset clause’ or subjecting
the instrument to a parliamentary affirmative resolution procedure before it may take
effect.

4.100 In the circumstances, the Committee considers clause 12 of Schedule 2 should be
amended to require that an order made pursuant to Schedule 2, clause 12(1) or (2):

a) does not come into operation until a period of time has passed within which
Parliament, if it is so inclined, may disallow the order; or

b) in some circumstances, may come into operation immediately.  Such
circumstances would include situations where, for example, a House is not
sitting or Parliament is prorogued and by reason of necessity an order made
under clause 12(1) or (2) of Schedule 2 is to have effect before the expiration
of the parliamentary scrutiny period referred to above.

The Committee has made a recommendation to this effect (Recommendation 5).

4.101 The Committee did consider whether to apply the disallowance provisions of section
42 of the Interpretation Act 1984 but, as disallowance after commencement does not
operate retrospectively, that mechanism may not be an effective instrument in the
hands of either House as the order may have already achieved the objective desired by
the executive prior to disallowance.

4.102 The Committee also considers that:

a) clause 12(3) of Schedule 2 needs to be amended to correct a typographical
error as it should refer to “clause” as opposed to “section”; and

b) clause 12(4) of Schedule 2 needs to be amended to more accurately reflect
clause 12(3) of Schedule 2.  Clause 12(3) of Schedule 2 only enables an order
to have effect from commencement (that is, the date the Main Bill
commences).  Clause 12(3) of Schedule 2, as drafted, would not appear to
enable an order to have effect from commencement or a later date before
publication in the Gazette.

The Committee has made recommendations to this effect (Recommendations 6 and 7).
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COMPENSATION PROVISIONS – ACQUISITION OF PROPERTY ON ‘JUST TERMS’ - CLAUSES

49, 136 AND 196

Discussion

4.103 Clauses 49, 136 and 196 in the Main Bill provide that compensation must be paid to a
licence holder if property is acquired as result of the suspension of exploration licence
rights, retention licence rights or mining licence rights.  The clause incorporates
reference to section 51 (xxxi) of the Commonwealth Constitution by stating, in each
case, “acquisition of property has the same meaning as it has in section 51(xxxi) of the
Commonwealth Constitution.”

4.104 Section 51 (xxxi) of the Commonwealth Constitution authorises the Commonwealth
Parliament to make laws with respect to: “[t]he acquisition on just terms from any
State or person in respect of which the Parliament has the power to make laws …”.
The section assumes the status of a constitutional guarantee of ‘just terms’ and serves
a double purpose:118

•  it is the source of the legislative power of the Federal Parliament to acquire
property; and

•  it provides the owner of property with a degree of protection against
Commonwealth legislative interference with proprietary rights by forbidding
laws with respect to acquisition on terms which are not just.

4.105 The clauses in question effectively import the law of the Commonwealth as the
criteria for determination of the amount of compensation payable by the State as a
result of the exercise of the State’s legislative powers under the Main Bill.

4.106 The Main Bill may require full compensation for a person who has suffered a loss of
licence rights.  The adequacy (or ‘justness’) of the terms on which property is acquired
will ultimately be determined by the courts.  The general requirement of ‘just terms’ is
the provision of an adequate price for the acquisition, reflecting the property’s market
value, that is, the price which a reasonably willing vendor and purchaser would have
negotiated at the date of the acquisition.119

4.107 It is to be noted that ‘just terms’ is not to be equated with ‘compensation’ “… unlike
‘compensation’, which connotes full money equivalence ‘just terms’ are concerned
with fairness”.120

                                                     
118 Bank of New South Wales v Commonwealth (Bank Nationalisation Case) (1948) 76 CLR 1 at 349-50;

[1948] 2 ALR 89; (1948) 2 ALJ 191 per Dixon J.
119 Nelungaloo Pty Ltd v Commonwealth (1948) 75 CLR 495 at 507 per Williams J, at 546 per Starke J.
120 Ibid.
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4.108 Although there is Canadian authority to the effect that a common law right to
compensate exists when Parliament removes rights,121 and there is an obligation upon
the Federal Parliament under the Commonwealth Constitution to provide ‘just terms’
when acquiring property, it is clear that the State is not under any legal obligation to
provide compensation when property rights are removed by legislation.122  In the
decision of Magennis v the Commonwealth,123 it was held that the State of New South
Wales was not required to give ‘just terms’ in its acquisition of property.

4.109 The relevant clauses in the Cth, NSW, Qld and SA Acts are the same as those in the
Main Bill.  There do not appear to be compensation provisions in relation to
petroleum in the Petroleum (Submerged Lands) Act 1982.  The compensation
provisions in the Mining Act are quite different - the Act specifically sets out how to
determine compensation payable by a person to an owner or occupier of land.  There
do not appear to be compensation provisions where the Crown cancels a licence (refer
to paragraphs 3.44 to 3.46).

4.110 In evidence to the Legislation Committee, representatives of the Department stated:

“The underpinning philosophy of a uniform or common offshore
minerals regime was a need for consistent legislation to apply to
offshore areas Australia-wide.  Regarding compensation, the
adoption of standard assessment principles is achieved by adopting
the commonwealth model.  The same provision was included in the
Queensland and New South Wales offshore minerals Acts.  …
Underpinning the philosophy that we need uniform legislation, we
have adopted the commonwealth model, which we think is quite
adequate for determining compensation issues.”124

Committee observation

4.111 In view of the evidence given by representatives of the Department, and the
desirability for uniformity in relation to compensation, the Committee is of the view
that the reference to ‘just terms’ in the context of compensation for the suspension of
licence rights is appropriate.

                                                     
121 Manitoba Fisheries v The Queen (1978) [1979] 1 SCR 101.  Also refer to Peter W. Hogg, Liability of the

Crown Book Company, 1989, at 105.
122 Pye v Renshaw (1951) 84 CLR 58 at 79; [1951] ALR 880; (1951) 25 ALJ 519 per Dixon, Williams,

Webb, Fullagar and Kitto JJ.
123 (1949) 80 CLR 382.
124 Transcript of Evidence to the Legislation Committee, Mr Robert Stevens, Department of Minerals and

Petroleum Resources, (Perth, September 19 2001) p 10.
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RECOMMENDATIONS

Recommendation 5:  The Committee recommends that clause 12 of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, after line 19 – To insert the following new subclauses–

“(3) An order made pursuant to subclause (1) or (2) is to be laid before each House
of Parliament within 6 sitting days of its publication and if not later than 6 sitting days
of the day on which the order was laid before it, either House fails to pass a resolution
disallowing the order, the order has effect according to its tenor.

(4) Where, by reason of necessity, an order made under subclause (1) or (2) is to
have effect before the expiration of the time within which it would otherwise be
disallowable, the order, when made, is to state that it is made under this subclause but
must nonetheless be laid before each House of Parliament at the next sitting of that
House.”

Recommendation 6:  The Committee recommends that clause 12(3) of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, line 19 – To delete “section” and insert instead –

“ clause ”

Recommendation 7:  The Committee recommends that clause 12(4) of Schedule 2 of the
Offshore Minerals Bill 2001 be amended in the following manner:

Page 253, lines 22 and 23 – To delete “on a day that is earlier than the day of its
publication in the Gazette” and insert instead –

“ from the commencement ”

Recommendation 8:  The Committee recommends that the Offshore Minerals Bills 2001
be passed subject to the amendments contained in Recommendations 1 to 7.
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CHAPTER 5

THE OFFSHORE MINERALS (CONSEQUENTIAL AMENDMENTS)

BILL 2001 AND

OFFSHORE MINERALS (REGISTRATION FEES) BILL 2001

THE OFFSHORE MINERALS (CONSEQUENTIAL AMENDMENTS) BILL 2001

Discussion

5.1 The Consequential Bill amends three Acts: the Mining Act, the CALM Act and the
FRMA.

Mining Act

5.2 Amendments are proposed to certain definitions to reflect the fact that, as proposed by
the Main Bill, the jurisdiction of the Mining Act will be landward of the baseline.125

The jurisdiction of the Warden’s Court is amended to only include jurisdiction up to
the baseline.126

5.3 As it is possible that the interpretation of the position of the baseline will change,
clause 6 proposes to insert new section 9A into the Mining Act, to protect mineral
titles that may be affected by such a shift.  In the event that the baseline shifts, a new
provision outlines the consequences.  If the baseline moves towards the land, any title
currently within the jurisdiction of the Mining Act remains under that Act, even
though the shift may mean that the title is now within ‘coastal waters’ under the
jurisdiction of the Main Bill.

Conservation and Land Management Act 1994

5.4 Clause 13 amends section 4 of the CALM Act to include reference to the Main Bill.
Section 4 provides that the CALM Act does not override mining or petroleum
legislation.

5.5 Clause 14 amends section 13C of the CALM Act to include activities under the Main
Bill as being a ‘commercial activity’ which may be conducted in marine management
areas and to provide that activities under the Main Bill may be carried out in such
areas.

                                                     
125 For example, amendments to the definition of “Crown land”, “land” and clarifying the boundaries of the

“State” as including or not including the offshore areas depending on the circumstances.
126 Clause 10 of the Consequential Bill.
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Fish Resources Management Act 1994

5.6 Clause 16 amends section 114 of the FRMA (which provides that the FRMA, in
respect of fish habitat protection areas only, does not override the operation of mining
or petroleum legislation) to include reference to the Main Bill.

Recommendation

Recommendation 9:  The Committee recommends that the Offshore Minerals
(Consequential Amendments) Bill 2001 be passed without amendment.

THE OFFSHORE MINERALS (REGISTRATION FEES) BILL 2001

Discussion

5.7 The Registration Fees Bill effectively mirrors the Cth Act.  It provides for the
calculation of fees required for documents lodged for registration against titles issued
pursuant to the Main Bill.

5.8 These registration fees effectively replace the payment of State stamp duty.  Although
administered by the State, stamp duty can only be collected in Western Australia for
land described as being land of Western Australia.

5.9 Under the Coastal Waters (State Powers) Act 1980 the State’s jurisdiction is up to the
territorial sea and, as a consequence, the ‘coastal waters’ covered by the operation of
the Bills is not within the jurisdiction of the State Stamp Act.  Also as stamp duty
varies from State to State, the imposition of a uniform registration fee applicable to all
coastal waters is consistent with the concept of common offshore minerals legislation,
and the same formula also applies to offshore petroleum legislation.127

Recommendation

Recommendation 10:  The Committee recommends that the Offshore Minerals
(Registration Fees) Bill 2001 be passed without amendment.

Hon Adele Farina MLC
Chair Date:  June 25 2002

                                                     
127 Clause Notes to the Registration Fees Bill.
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APPENDIX 1

IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION

The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to
the issue of uniformity in legislation which were endorsed by the 1996 Position Paper.  A brief
description of each is provided below.

Structure 1: Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in
its operation to matters not falling within the Commonwealth’s
constitutional powers.

Structure 2: Complementary or Mirror Legislation.  For matters which involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Structure 3: Template, Co-operative, Applied or Adopted Complementary
Legislation.  Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Structure 4: Referral of Power.  The Commonwealth enacts national legislation
following a referral of relevant State power to it under section 51
(xxxvii) of the Australian Constitution.

Structure 5: Alternative Consistent Legislation.  Host legislation in one
jurisdiction is utilised by other jurisdictions which pass legislation
stating that certain matters will be lawful in their own jurisdictions if
they would be lawful in the host jurisdiction.  The non-host
jurisdictions cleanse their own statute books of provisions
inconsistent with the pertinent host legislation.

Structure 6: Mutual Recognition.  Recognises the rules and regulation of other
jurisdictions.  Mutual recognition of regulations enables goods or
services to be traded across jurisdictions.  For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.
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Structure 7: Unilateralism.  Each jurisdiction goes its own way.  In effect, this is
the antithesis of uniformity.

Structure 8: Non-Binding National Standards Model.  Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation.  Such decisions are, however,
variable by the respective State or Territory Ministers.

Structure 9: Adoptive Recognition.  A jurisdiction may choose to recognise the
decision making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.
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APPENDIX 2

LIST OF SUBMISSIONS RECEIVED BY THE LEGISLATION

COMMITTEE

Submission Organisation Date
1 Mr Dick Wells

Executive Director
Minerals Council of Australia

August 31 2001

2 Mr G Savell
Chief Executive Officer
Association of Mining and Exploration

September 5 2001

3 Mr Keiran McNamara
Acting Executive Director
Department of Conservation and Land Management

September 13 2001

4 Mr A.J. O’Connor
General Counsel
Fisheries WA

September 13 2001

5 Mr Roger Cook
Policy Co-ordinator
WA Aboriginal Native Title Working Group

September 13 2001

6 Mr Roger Payne
Acting Chief Executive
Department of Environmental Protection

September 13 2001

7 Mr Tim Shanahan
Chief Executive
The Chamber of Minerals & Energy

October 2 2001

8 Mr A.J. O’Connor
General Counsel
Fisheries WA

October 5 2001
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Offshore Constitutional Settlement 

The offshore constitutional 
settlement between the 

Commonwealth and the States 

At the Premiers Conference on 29 June 1979, the Commonwealth and the States 
comPleted an agreement of great importance for the settlement of contentious and 
complex offshore constitutional issues. The agreement marked the solution of a 
fundamental problem that has bedevilled Commonwealth-State relations, and represents 
a major achievement of the policy of co-operative federalism. 

International background 

Particularly since the Proclamation by President Truman in 1945 of jurisdiction and 
control over the continental shelf adjacent to the United States, the intemationallaw of 
the sea, as it relates to offshore areas, has been one of the great growing points--one of 
the areas ofmajor chang~in the law of nations. 

The factors inducing change in the substantive law were basically technological in 
character: rapid technological developments in the means of comm~cation, in the 
methods offisbjng and in the techniques of seabed mining and drilling. The 
technological revolutions of the 20th century brought under the influence of man's new 
capabilities great areas of the high seas and of the seabed beneath them. These 
developments have been spurred on by a sharp increase in the demand for resources, 
both biological and mineral, of the sea and the seabed. 

Australian continental shelf 

Australia's major national interests in the law of the sea are based on its geographical and 
economic position as a great island continent, relatively, though not completely, remote 
from other countries. In 1953 Australia by Proclamation declared its sovereign rights 
over the continental shelf contiguous to its coast, thus distinctly enlarging its asserted 
sovereign authority in the offshore area. This jurisdiction was in effect confirmed by the 
First United Nations Conference on the Law of the Sea held at Geneva in 1958, "Which 
drew up four Conventions including the Convention on the Continental Shelf, to which 
Australia is now a party. 

The Second United Nations Conference in 1960 failed to secur~ agreement on two major 
issues left unsettled in 1958-the extent of fisheries jurisdiction and the related question 
of the breadth of the territorial sea. 
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Offshore Constitutional Settlement 

Australian 200 nautical mile fishing zone 

The Third United Nations Conference on the Law of the Sea began in 1973 what has 
turned out to be. a lengthy consideration of a broad range of related issues. The Ninth 
Session of the Conference began on 3 March 1980. An informed composite negotiating 
text has been drawn up and revised. It provides, among other things, fOJ fisheries 
jurisdiction in a zone extending up to 200 nautical miles from the coastline. Consistently 
with this text, and relying on the emerging international law on this matter as evidenced 
by the practice of nations, Australia, with effect as from 1 November 1979, established 
its 200 nautical mile fishing zone, in which all fisheries activities must be licensed under 
Australian law. 

The enlargement of offshore rights also involves responsibilities on the part of the coastal 
nations concerned-one of the important matters that has concerned the Third United 
Nations Conference is the balance of these rights and responsibilities, including the issue 
of freedom of passage and transit through international straits. However, it will be amply 
evident, even from this brief survey, that the overall trend has been to enlarge the 
jurisdiction of nations in offshore areas over both the sea and the seabed. 

Use of straight baselines and bay closing lines 

Also, the 1958 Convention of the Territorial Sea and the Contiguous Zone, to which 
Australia is a party, permits substantial enlargement of 'internal waters' by the use of 
deeply indented or island-fringed coasts of 'straight baselines' for measuring the breadth 
of the territorial sea, and by the adoption of a 24-mile closing line for-bays. The effect in 
particular areas can be to move some parts of the external boundary of Australia's 
territorial sea some tens of miles seawards. 

Commonwealth State issues-Petroleum (Submerged Lands) Acts 1967 

The international developments have raised acute issues in a number of federations as to 
the appropriate division of responsibilities in the offshore area. For Australia these issues 
crystallised first of all in the Commonwealth-State negotiations in the sixties in relation 
to the legislative basis for offshore petroleum mining. The course finally chosen was to 
seek to avoid raising questions concerning the respective constitutional powers of the 
Commonwealth and the States by agreeing in the 1967 Offshore Petroleum Agreement 
to the enactment by the Commonwealth and each State of a common petroleum mining 
code for the 'adjacent area' of each State (see the map opposite) to be administered by a 
'Designated Authority'. In practice, the Designated Authority in respect of the 'adjacent 
area' of each State has been a State Minister, with consultation with the Commonwealth 
resting not on the legislation but on the Agreement. 

However, in 1970 the Territorial Sea and Continental Shelf Bill was introduced into the 
Parliament in pursuance of the then Government's view that it would serve Australia's 
national and international interests to have the constitutional position resolved as soon as 
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Offshore Constitutional Settlement 

practicable by the Courts. That Bill was not proceeded -with., but its reception served to 
indicate the highly controversial nature of the subject. 

A further development was the 1971 report of the Senate Select Committee on Offshore 
Petroleum Resources, which concluded that, notwithstanding the advantages which the 
legislation and its underlying concepts had produced, the national interest was not served 
by leaving unresolved and uncertain the extent of State and Commonwealth authority in 
the seabed of the territorial sea and on the continental sheI£ 

Seas and Submerged Lands Act 1973 and the High Court's decision 

The passage of the Seas and Submerged Lands Act 1973 followed, and the constitutional 
issues were resolved by the High Court in 1975 when it upheld-in New South Wales v. 
Commonwealth (1976) 135CLR 337-the Act's assertion of sovereign rights on the part 
of the Crown in right of the Commonwealth, as against the States, over the continental 
shelf Also, it upheld the Act's assertion of sovereignty on the part of the Crown in right 
of the Commonwealth over the territorial sea, and also over internal waters outside State 
limits as at 1901, including the seabed beneath the territorial sea and those waters. In 
effect, this meant that Commonwealth sovereignty extends, generally speaking, right into 
low-water mark. 

Need for readjustment 

The 1975 deciSion did not mean that States have no power to reguhlte offshore actIvities. 
The subsequent ruling of the High Court in Pearce v. Florenca (1976) 135 CLR 507 
upheld the application of State fisheries laws in the territorial sea. However, a reordering 
andf(~adjustment of powers and responsibilities-as between the Commonwealth and the 
States-were clearly required to take account of the 1975 decision. History, common 
sense and. the sheer practicalities of life mark out the territorial sea, in particular, as a 
matter for local jurisdiction-that is to say, State jurisdiction-except on matters of 
overriding national or international importance. On the other hand, revision of existing 
petroleum mining arrangements is required to properly reflect the Commonwealth's 
paramount rights over the continental shelf 

Australia's experienqe in this regard is by no means unique. Similar questions arose 
earlier in the United States, and subsequently Canada. In their case-as in the case of 
Australia-the ruling by the Courts was that jurisdiction on the part of the central 
government extended to low-water mark. In the cases of these other federations, as in 
the case of our 0\Vll, it has been found that the constitutional ruling is not the end of the 
matter and that adjustment is necessary. 

A practical and co-operative solution 

The resulting discussions with the States have now produced a solution agreed to by all 
States. The talks at both Ministerial and adviser level have focused in a practical 
way-and in a spirit of co-operative federalism that has taken full account of 
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Offshore Constitutional Settlement 

international, national and State interests-on what matters are appropriate for 
Commonwealth or, on the other hand, State administration, ....mat matters are appropriate 
for joint administration, and how the various agreed arrangements should be 
implemented. 

The appropriate Commonwealth-State consultative bodies have been fully involved, 
including the Australian Minerals and Energy Council, the Australian Fl$heries Council, 
the Australian Environmental Council and the Council of Nature Conservation Ministers. 

Standing Committee of Commonwealth and State Attorneys-General 

The legal aspects of the exercise have been the responsibility of the Standing Committee 
of Attorneys-General It has devised innovative and flexible legislative measures to carry 
out the arrangements that have been agreed. These are now described. 
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Offshore Constitutional Settlement 

Agreed arrangements 

Extension of the legislative powers of the States in and in relation to coastal waters 

The Commonwealth Parlianient will pass legislation, based on section 51 (38) of the 
Constitution, to give each State the same powers with respect to the adjacent territorial 
sea (m.cluding the seabed) as it would have if the waters were withln the limits of the 
State. 

The legislation will also give each State powers outside the territorial sea in respect of 
port-type facilities, underground mining extending from land within a State, and fisheries. 
'I'1\e power with respect to fisheries will apply to fisheries that, under an arrangement to 
vIDich the Commonwealth is a party, are to be managed in accordance with t1le laws of 
the Stateconcemed, under the offshore fisheries scheme descnoed below. 

The status of the territorial sea under intemationallaw is to be expressly preserved. Also, 
savings provisions are to be included: 
• to safeguard existing State extra-territorial powers in the offshore area; 
• to ensure that laws of the Commonwealth that apply in the territorial sea prevail over 

any inconsistent State law in accordance with the paramountcy given to 
Commonwealth laws under section 109 of the Constitution. 

The intended use, for the first time since federation, of section 51 (~8) of the 
Constitution is of considerable significance for federal relations as its exercise requires 
the request or concurrence of the Parliaments of the States concenied. All States have 
agreed to pass Acts requesting the Commonwealth legislation. A copy of the Victorian 
Bill is in the accompanying booklet, Offshore Constitutional Settlement-Selected 
Statements and Documents 1978-79. 

Vesting in the States of the title to seabed beneath the territorial sea 

The Commonwealth Parliament will pass legislation to vest in each State proprietary 
rights and title in respect of the seabed of the adjacent territorial sea. 

This grant of proprietary rights and title will both support the extension of the powers of 
the States in the territorial sea and provide an assurance to the States that the 
arrangements relating to the territorial sea will have permanency and stability. 

As in the case of the "Powers" legislation, the status of the territorial sea under 
international law is to be expressly preserved. Also, it will be necessary to except from 
the grant any seabed owned or used by the Commonwealth or by a Commonwealth 
authority for a specific Commonwealth purpose at the time of the grant. In addition, the 
Commonwealth legislation will reserve the Commonwealth's right to use the seabed for 
such national purposes as: 
• defence 
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• 
• 
• 

cables 
navigational aids 
quarantine 

Offshore Constitutional Settlement 

Amendment of the Seas and Submerged Lands Act 1973 

Consequential amendments will be made to the Seas and Submerged Laruis Act 1973 to 
· ensure that State laws passed under the other legislation will not be invalidated by that 
Act. 

The area involved 

The above legislation-and also the petroleum and fisheries arrangements referred to 
below-will be limited to a territorial sea of3 miles breadth, irrespective of whether 
Australia subsequently moves to a territorial sea of 12 miles. 

On the other hand, the baselines from which the territorial sea will be measured will be 
dra\Vllin a way that takes advantage of the international principles authorising the 
drawing of ' straight baselines' where the coast is deeply indented or fringed by islands, 
and of closing lines where bays are not more than 24 miles wide. Thus 'straight baselines' 
will be used to enclose the waters of Investigator Strait adjacent to South Australia. The 
'internal waters' on the landward side of these lines will be included in the grants made by 
the legislation. The result will be to enlarge the area in which the States will enjoy the 
benefits. of the legislation. 

The baselines to be adopted are being prepared in close consultatio:ij. with the States and 
will be promulgated in due course under the Seas and Submerged LaiUis Act 1973. 

Offshore petroleum arrangements outside the 3 mile territorial sea 

These will be regulated by Commonwealth legislation alone, consisting of an amended 
Commonwealth Petroleum (Submerged Lands) Act. Day-to-day administration will 
continue to be in the hands of the 'Designated Authority' appointed for the 'adjacent area' 
of each Stat~that is, the State Minister-and State officials. The existing minffig code 
will be retained and existing permits and licences will not be affected. 

However, the legislation will establish for the first time a statutory Joint Authority for 
each adjacent area consisting of the Commonwealth Minister and the State Minister 
(Commonwealth-Victoria Offshore Petroleum Joint Authority, and so on). The Joint 
Authorities will be concerned only with major matters arising under the1egislation 
including: 
• determination of the areas to be open for applications for permits; 
• the grant and renewal of exploration permits and production licences; 
• approval of instruments creating interests in permits and licences; 
• determination ofpermit or licence conditions governing the level of work or 

exp enditure. 

In the event of disagreement within a Joint Authority the view of the Commonwealth 
Minister is to prevail 
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Offshore Constitutional Settlement 

Having regard to the remoteness of West em Australia and its other special 
circumstances, special conditions were agreed in its case. A copy of the agreement is in 
the accompanying boo14.et, Offshore Constitutional Settlement-Selected Statements and 
Other Documents 1978-79. However, Commonwealth views based on the national 
interest are still to prevail in the Joint Authority, as in the case of other States. 

Summing up, the new arrangement will ensure that: 
• the national interest in petroleum activities can be asse.rted; 
• the valuable role of the States is continued; 
• dislocation of ongoing projects is avoided. 

The presented arrangements for the sharing of royalties betw<?en the States and the 
Commonwealth will be retained. 

Offshore petroleum arrangements inside the outer limit of the 3 mile territorial sea 

This will be regulated by State legislation alone, administrated -by State authorities, in 
recognition of the fact that local matters within the territorial sea are primarily matters 
for the States. However, the common mining code will be retained as far as practicable, 
and existing permits and licences, and appropriate arrangement's will be made for 
'transitioning' ,existing permits to the extent that they fall within the outer limit of the 
territorial sea. 

Offshore mining for other minerals 

Arrangements for the mining of offshore minerals other than petroleUm will be the same 
as for offshore petroleum. 

Commonwealth and State legislation embodying a common mining code will be needed 
to implement the arrangements. Arrangements will also be made for sharing royalties. 

NB 
[The remaining p arts of the document refer to issues other than petroleum or minerals. 
The headings include: 
• Offshore fisheries 

Historic shipwrecks 
• Great Barrier Reef Marine Park 

Other marine parks 
Crimes at sea 
Agreement on shipping and navigation 

• Ship-sourced marine pollution 
Northern Territory (to be treated as a State) 
Jervis Bay Territory] 

This book (kit) is called "Offshore Australia" and is no longer available (out of print). 
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APPENDIX 4

MINING ACT SECTIONS 16(3) AND 25
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16. Power to proclaim mineral fields 

(1) The Governor may, by proclamation-

(a) constitute any part of the State to be a mineral field; 

(b) divide any mineral field into districts; 

(c) alter or amend the boundaries of a mineral field or 
district; or 

(d) abolish a mineral field or district. 

(2) Any part of the State that was immediately before the 
commencing date a mineral field or district thereof or a 
goldfield or district thereof under the repealed Act, shall be 
deemed to be a mineral field or district thereof constituted under 
this Act and may be dealt with as provided in subsection (1). 

(3) No Crown land that is in a mineral field shall be leased, 
transferred in fee simple, or otherwise disposed of under the 
provisions of the Land Administration Act 1997, without the 
approval of the Minister. 

[Section 16 amended by No. 31 of 1997 ss.71(2) and 141.J 
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25. Mining on foreshore, sea bed, navigable waters or townsite 

(l) The classes of land to which this section applies are -

(a) any part of the foreshore, being the area between the 
mean high water springs level of the sea and the mean 
low water springs level of the sea; 

(b) any part of the sea bed between the mean low water 
springs level of the sea and the seaward limits of the 
territorial waters of the State; 

(c) any land under navigable waters in the State; and 

(d) any land that is a townsite within the meaning ofthe 
Land Administration Act 1997, 

but this section does not apply to land that is part of a marine 
nature reserve, marine park or marine management area. 

(2) (a) Mining on any land referred to in subsection (l)(a), (b) 
or (c) may be carried out with the written consent of the 
Minister who may refuse his consent or who may give 
his consent subject to such terms and conditions as the 
Minister specifies in the consent. 

(b) Before giving his consent whether conditionally or 
unconditionally the Minister shall first consult the 
Minister to whom the administration of the Fish 
Resources Management Act 1994 is for the time being 
committed by the Governor, the Minister to whom the 
administration of the Marine and Harbours Act 1981 is 
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for the time being committed by the Governor, the 
Minister to whom the administration of the Land 
Administration Act 1997 is for the time being committed 
by the Governor and the Minister to whom the 
administration of the Environmental Protection Act 1986 
is for the time being committed by the Governor with 
respect thereto and obtain their recommendations 
thereon. 

(3) (a) Mining on any land referred to in subsection (l)(d) may 
be carried out with the written consent of the Minister 
who may refuse his consent or who may give his consent 
subject to such terms and conditions as the Minister 
specifies in the consent. 

(b) Before giving his consent whether conditionally or 
unconditionally the Minister shall first consult the 
Minister to whom the administration of the Land 
Administration Act 1997 is for the time being committed 
by the Governor and the local government, in respect 
thereto and obtain their recommendations thereon. 

[Section 25 amended by No. 77 of 1986 s.9; No. 22 of 1990 s.7; 
No. 37 of 1993 sA; No. 14 of 1996 sA; No.5 of 1997 sA2; 
No. 31 of 1997 ss.71(12) and 141; No. 24 of2000 s.26(1).J 


