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Fundamental to the implementation of these policies is the need to have a drug and alcohol testing 

regime to ensure that employees comply with these policies. The current tests for cannabis can 

identify the presence of tetrahydrocannabinol (THC) in the body but are unable to determine how 

long ago the cannabis was consumed, the likely level of impairment, or whether it was for medicinal 

or recreational purposes. In this context, it can take thirty days or more for traces of THC to leave the 

body. Consequently, most employers need to adopt a zero-tolerance approach to drugs such as 

cannabis. 

Whilst the proper use of some pharmaceutical cannabinoid products may not have the same impact 

upon impairment as illicit usage, the current limitations in testing arrangements mean it is not possible 

to determine whether pharmaceutical cannabinoid products are: 

• being used in the prescribed manner; or 

• being used to mask the illicit use of cannabis. 

Where cannabinoid products become readily available there is a real and substantial risk of individuals 

seeking certificates from medical or health practitioners for the use of such products to legitimise the 

presence of THC in their system, despite engaging in improper usage of cannabis. 

Such behaviour can reasonably be anticipated given the current lengths undertaken by some 

individuals to avoid detection of illicit drug use, including: 

• substituting their urine with synthetic urine or drug-free urine; 

• consuming products to flush out drugs; or 

• adding an adulterant to the urine specimen after collection.3 

Increasing the scope for the use of cannabinoid products for medical conditions may also reduce the 

ability for high-risk workplaces to adopt a zero-tolerance approach to marijuana usage given the 

interaction with relevant equal opportunity and discrimination legislation. 

The Equal Opportunity Act 1984 (WA) and Disability Discrimination Act 1992 (Cth) generally prohibit 

discrimination on the basis of impairment, which casts doubt on the ability for employers to enforce 

drug and alcohol policies where a cannabinoid product has been prescribed or recommended for a 

medical condition.  This is an issue currently being tested through the Federal Court in which an 

employee of Queensland Rail is claiming adverse action under the Fair Work Act 2009 (Cth) arising 

from use of cannabinoid product.   

In considering any potential amendment to the current legislation regulating the lawful use of 

cannabis in Western Australia, we encourage this committee to recognise that: 

• the illicit use of cannabis poses significant work health and safety risk across a range of 

industry sectors; 

• approved cannabinoid products may also reduce the ability of individuals to perform work 

safely and product information should clearly identify any risks; 

 
3 Dasgupta, A (2015) How people try to beat drug testing. Clinical Laboratory News. 






