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SUBMISSION TO THE COMMITTEE OF INQUIRY INTO 
THE CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2019 
 
At the invitation of the Legislative Council Standing Committee on Legislation the 
following submission is made in relation to the Inquiry into the Children and 
Community Services Amendment Bill 2019 (‘the Bill’).  I understand that the Bill is 
intended to give effect to recommendations of the Royal Commission into 
Institutional Responses to Child Sexual Abuse (‘the Royal Commission’) that have 
application in Western Australia. 
 
My name is Robert Fitzgerald.  I live at  

and am currently retired. Prior to my retirement I was a member of the then 
Social Security Appeals Tribunal (now part of the Administrative Appeals Tribunal) 
and, prior to that, I was employed as the Executive Director of the Policy and 
Legislation Division of the then WA Ministry of Justice. 
 
At the outset let me make clear that I share the concern of the Committee for the 
protection of children from sexual abuse and, in particular, for ensuring that ministers 
of religion and religious institutions take their responsibilities in respect of this with 
due seriousness.  I would be troubled if the Committee were to falsely infer otherwise 
from my disagreement with the proposed policy of mandatory reporting of 
information relating to the sexual abuse of a child gained by a minister of religion 
during the course of religious confession.  I contend that the policy of mandatory 
reporting under these circumstances as set out in the Bill is not necessary for the 
prevention of child sexual abuse and is inconsistent with freedom of religious belief.  
 
The Bill seeks to amend section 124A of the Children and Community Services Act 
2004 (‘the Act’) to include ministers of religion among those who have a duty to 
report that a child has been or is being sexually abused.  Currently, only doctors, 
nurses, midwives, police officers, teachers and boarding supervisors must report.  In 
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general, I have not objection to and support the proposed amendments to this section 
other than to note that the Royal Commission recommended that not only ministers of 
religion but also occupations such as early childhood workers, youth justice workers 
and registered psychologists be required to report.  It is unclear why ministers of 
religion have been singled out for priority.  Would it not be preferable to amend the 
Act to include all of these occupations thereby avoiding adverse inferences? 
 
The Royal Commission referred to evidence that religious institutions had in many 
instances downplayed the importance of the issue of prevention of child sexual abuse, 
and contended that the extension of mandatory reporting provisions to include 
ministers of religion would result in this issue being taken more seriously by them. 
However, this does not necessarily follow and I am unaware of objective evidence 
that supports the Royal Commission’s argument.  Although it is now common policy, 
the merits of mandatory reporting is not without contention; contrary to the position in 
some other States, as recently as 2009 Western Australia’s considered position was 
that presumed benefits of mandatory reporting were not sufficient to offset the 
disadvantages.  It is not certain, and it would be difficult to establish, that mandatory 
reporting by itself has reduced the incidence of child sexual abuse.  Nevertheless, 
mandatory reporting of child sexual abuse is accepted policy and as such is legislated 
in this State.   
 
The Bill also proposes the insertion of section 124BA in the Act.  In broad terms this 
new section provides that a minister of religion is not excused from criminal 
responsibility for an offence under section 124B(1) of failing to report a belief that a 
child has been or is being sexually abused on the grounds that the minister formed 
that belief on the basis of information disclosed to the minister during the course of a 
religious confession.  The term ‘religious confession’ is defined in subsection 
124BA(1).  It is the proposed insertion of the new section 124BA that causes me 
concern and which I do not support for the reasons outlined in this submission. 
 
In recommending the extension of mandatory reporting provisions to include 
ministers of religion, the Royal Commission commented that many religious 
institutions had institutional cultures that discouraged reporting of child sexual abuse.  
This was based on historical evidence before the Commission that was largely 
decades old.  In relation to the Catholic Church with which I am familiar, the 
comment does not square with contemporary practices (the same may apply to other 
religious institutions).  Much has been done over the past decade or so in the Catholic 
Church including in Western Australia to give high prominence to addressing the 
issue of child sexual abuse.  Just one example of this is the training and appointment 
of Safeguarding Officers in parishes.  The institutional culture in this respect has 
already changed but this does not appear to have been given credit. 
 
Of course, one professional group that is not include is lawyers (journalists is 
another).  There are sound reasons for not including lawyers, not least because of the 
nature of the professional relationship between a lawyer and his or her client.  If 
nothing else, this “exception to the rule” establishes that it is appropriate in certain 
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cases for policy in relation to mandatory reporting of child sexual abuse to allow for 
exceptions to generally applicable provisions.  No one would infer from this that 
lawyers downplay the importance of preventing child sexual abuse.  The reason for 
the exclusion of information communicated to a Catholic priest during the Sacrament 
of Confession is different from that which applies in the case of lawyers; relevantly, 
in Catholic Confession the transaction is between the penitent and God with the priest 
as intermediary.  The information is not the priest’s to reveal.  Others well versed in 
the Canon Law of the Catholic Church can expand on this. 
 
If section 124BA were to be inserted in its present form (and as I have contended 
above, I do not believe it should be), the issue would then arise as to how the 
provisions are to be enforced.  Short of entrapment such as the penitent taking a tape 
recorder into the confessional (which I suspect may be inadmissible as evidence), it 
would come down to a question of what the penitent said versus what the priest said.  
Such a situation would be unsatisfactory for all concerned.  In respect of this, it is 
relevant to consider that when children are being prepared for the Sacrament of 
Confession it is emphasised that anything said to the priest during Confession is in 
strict confidence; the priest is not free to reveal it under any circumstances. Onward 
reporting of information has never been and cannot be part of the Confessional 
relationship.  In the Catholic tradition, children and adults are fully aware of this. 
 
In conclusion, having regard to the issues raised in this submission, I recommend that 
the provisions relating to the mandatory reporting of information disclosed to a 
minister of religion, in particular to a Catholic priest, during the course of  religious 
confession which leads the priest to believe that a child has been or is being sexually 
abused be excised from the Bill. 
 
 
 
 
 
Robert E Fitzgerald PhD PSM 
 




