
Information surrounding the issuing of warning letters by the Director General of DAFWA to
RSPCA(WA) general inspectors and their subsequent withdrawal.

The RSPCA(WA), responding to a complaint to its cruelty line, attended a premises in Maylands and

subsequently seized over 100 animals. It was reported at the time that the animals, along with their

owner, were living in filthy squalid conditions and it was the single largest seizure of animals ever

conducted by the RSPCA (WA).

Attachment 1— News paper article and photographs.

Sometime in December 2012 or January 2013, the Department of Agriculture and Food received a

complaint regarding the seizure and commenced an investigation.

On April 12 2013, the Director General of DAFWA concluded its investigations, finding RSPCA (WA)

Inspectors may have breached the Animal Welfare Ace. The Director General sent warning letters to

the inspectors involved which threatened to remove or restrict their statutory appointments.

During its investigation of the complaint, DAFWA at no time informed the RSPCA (WA) Inspectors

that it had received a complaint about them or that it was conducting an investigation. DAFWA did

not interview or speak to the RSPCA (WA) Inspectors involved or give them an opportunity to

address the matters of the complaint.

The warning letters were sent RSPCA (WA), not the individual inspectors, without any procedural

fairness being provided.

The matters in the warning letters are vehemently denied by the RSPCA (WA) Inspectors.

On 14 February 2014, a complaint was lodged with the Ombudsman's Office as is related to the

actions of the Director General himself as well as his staff. The Ombudsman's office declined to

investigate the matter, but instead advised that a complaint ought to be made to the Director

General in the first instance. On 27 March 2014, a complaint was made to the Director General of

DAFWA regarding his investigation.

Attachment 2 — edited copy of complaint.

An investigation of the complaint was conducted by Mr Peter Pierre, Director, Audit and Risk with

the Department of Agriculture and Food.

As part of the investigation, further concerns regarding the matter were raised with Mr Pierre.

Attachment 3 — edited copy of correspondence to Mr Pierre.

At the conclusion of Mr Pierre's investigation, the warning letter was withdrawn an apology was

issued by the Director General.

Attachment 4 — Outcome of Investigation.
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Whilst it was disappointing that the Investigating officer did not deal with many of the systemic and

administrative issues raised in the complaint, the warning letter was withdrawn and an apology

offered and assurances made to improve DAFWA practices. The departmental officers that caused

many of the issues were moved from having involvement with the RSPCA(WA) and this has

facilitated an improved, but not ideal, working relationship between the two bodies.

Attachment 5 - Letter outlining dissatisfaction.

Due to the way this complaint was handled by DAFWA, I had an inherent distrust or lack of

confidence in their ability to act fairly and objectively in conducting investigations into, or reviews of

investigations conducted by, RSPCA (WA) general inspectors. This led to the challenge of their

authority to investigate RSPCA (WA) general inspectors, as RSPCA(WA) general inspectors are not

covered by the Public Sector Management Act and therefore do not have the protections of due

process or independent review.
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RSPCA removes 132 animals removed from house
Updated 20 Dec 2012 4 58pm

RSPCA inspectors have removed 132 animals
from a Maylands property that were living in
unhygienic conditions.

The property, which cannot be identified, housed
significant numbers of cats, rabbits and birds.

Inspectors say many of the animal required
immediate veterinary attention_

RSPCA chief executive David van Ooran says a
team worked through the day and night to rescue
the animals

"It was brought to our attention by a concerned
member of the public," he said.

Our inspectorate team visited the site mid-morning
and spent the next 16 to 18 hours working through the investigation, which included collecting up the
animals.

'There's a significant impact on our site here, it probably takes the tally of animals at our Malaga shelter to
over 300, so we unfortunately have to close our adoptions and retail services as our staff are very busy
managing the animals."

Topics: animals, animal-welfare, maylands-6051

First posted 20 Dec 2012. 4:31pm
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'Significant' seizure grinds business to halt

Rania Spooner

Crime reporter

r View more articles from Rania Spooner
•

. Follow Rania on Twitter Follow Rama on Google+ 
i 

Email Rania

IF T
wee

t
 

3 
1 

El Share 491 . G. sh.re 0 ECM i
'
cliAtt

-
1 133 submit

Email article Print [CS; Reprints & permissions

Cats roaming freely in a room of the Maylands home.

Animal welfare officers have seized more than 100 animals from a suburban home in Perth's
east, forcing the RSPCA's Malaga headquarters to suspend adoption and retail services while it
processed the "huge influx".

Although the owner of the tvlaylands home had not been charged, the RSPCA WA has seizure
powers under the Animal Welfare Act if they suspect an offence has been committed under the
Act.

It is not yet known whether charges would be laid.



Cats feed on a table.

All of the 130 animals seized, which included "a significant number" of cats, rabbits and birds,
were taken into RSPCA care on Wednesday night_

Many of the animals required immediate
medical attention_

Due to the large number of animals taken in,
the RSPCA was forced to suspend adoption
and retail services from its Malaga
headquarters just days before Christmas.

RSPCA Inspectors responded to a tip from a
concerned member of the public that there
were a large number of animals allegedly
living in "unsanitary conditions" are the
property_
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RSPCA chief executive David van Ooran said
staff worked night and day to ensure all of the
animals were located at the property and taken
to safety.

The operation was commenced yesterday
morning and involved our inspectorate team
who visited the property mid-morning and
spent the rest of the day at the property
locating animals and the bringing them back to
our Malaga building where they were cared for
through the night" he said.

"More than 130 animals have had a big impact
on our site here and unfortunately it has meant
we've had to temporarily close our site to the
public."

Typically the Malaga site would hold about 200
animals, with yesterday's addition they are now
coping with "in excess of 300 animals", he said

"Due to the passion and dedication of the staff
and volunteers here we're coping very well.

A filthy birdcage at the Maylands residence.

"We'd really like to thank the public for their support if anyone wants to help us out please visit our
website."
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Mr Rob Delane (Himself)
Director General
Department of Agriculture and Food
Locked Bag 4
Bentley Delivery Centre WA 6983

Dear Mr Delane,

I refer to your warning letter dated 18 April 2013 and wish to formally lodge a complaint
with you.

Your department conducted an investigation of me, without my knowledge or involvement
and you formed a view that I had failed to meet statutory obligations pursuant to the
Animal Welfare Act, and exceeded powers in other areas, with respect to animals seized
from Ms Mariana May on 19 December 2012. I further understand that officers of your
Department formed the view that I may be subject to charges for disobeying statute law.

In forming these views I have been denied natural justice by yourself, and officers of your
department. I was not informed, prior to the making of your decision to issue me with a
warning letter, that a complaint had been made, that I was being investigated or that
decisions averse to my personal or professional reputation were being considered. At no
time prior to making your decision did you, or any officer of your department, offer me the
opportunity to be involved in any way in the decision that you were to make. Further, you
failed to mark the warning letter as private or confidential and sent it to the RSPCA where
your department was aware that I no longer worked. The letter was subsequently opened
and read by staff at the RSPCA before I knew of its existence.

Your department's investigation of me, and your decision to issue me a warning letter, has
breached the principles of natural justice and good administrative decision making. It is
therefore an unjust and unfair decision.

I would like the warning letter formally withdrawn and an apology for the damage caused to
my personal and professional reputation.

I also make complaint about the manner in which your department investigated the matter.
It appears to me that the investigation was biased, lacked objectivity and was not
performed in a procedurally fair manner. The investigation was not conducted in
accordance with the Public Sector Management Act. I have been informed by your
department that it has no formal complaint handling process, policy or manuals. This
appears evident by the manner in which this investigation was conducted.

This letter and the information contained in it is provided to the Director General of DAFWA (himself)
in the strictest of confidence. I do not authorise the release of this document, or the information it

contains, to any other parties who-so-ever without my express written authority.
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I challenge the basis upon which your department investigated rue. I do not believe there is

any authority for your department to conduct an investigation of employees of the RSPCA,

whether or not they are appointed as General Inspectors. I would like DAFWA to

acknowledge that it not authorised to investigate general inspectors, other than those

which it employs, and to adopt a policy that complaints concerning general inspectors be

directed in the first instance to the 'public office' performing the functions to which the

complaint relates. In the case of the RSPCA, this would be the either the Chief Inspector or

CEO of the RSPCA.

As you would no doubt be aware, following receipt of your warning letter, I made an access

application pursuant to the Freedom of Information Act. Decisions made under this Act are

administrative in character and are therefore required to be made in accordance with the

principles procedural fairness.

The decision makers with respect to my access application had a conflict of interest, in that

the decision makers were determining access to documents in which they had a reasonably

perceived or actual personal or professional interest. I raised my concern before the matter

was determined by the decision maker however the decision maker refused to withdraw

from the process. This refusal to apply the principles of procedural fairness gives no

confidence in the decision making processes of your department.

My only concern in this matter is that I be treated with the same fairness and respect of due

process that your department expects me, as a General Inspector, to afford to members of

the community which I may investigate. I am absolutely disgusted by the treatment, and

contempt, to which I have been subjected to by your department in the handling of this

matter.

I hope that in bringing this matter to your attention, it results in the warning letter being

withdrawn, an apology being offered, and undertakings that policy and procedural changes

will be implemented so that a similar situation does not arise again in the future.

Yours sincerely

aln

This letter and the information contained in it is provided to the Director General of DAFWA (himself)
in the strictest of confidence. I do not authorise the release of this document, or the information it

contains, to any other parties who-so-ever without my express written authority.



Mr Peter Pierre

Director Audit & Risk

Department of Agriculture and Food

Locked Bag 4

Bentley Delivery Centre WA 6983

Dear Mr Pierre,

Thank you for your letter dated 22 April 2013 seeking additional information concerning my

complaint.

If I were asked to broadly define my complaint I would say it is a complaint about poor, and

possibly negligent, administrative processes and decision making within DAFWA, which may

be systemic.

My concerns about the systemic nature of DAFWA's decision making are not subdued by

your letter which refers to the terms "investigation" and "warning letter" as being my terms

to describe the activities undertaken by DAFWA. A review of DAFWA's file will demonstrate

that the terms "investigation" and "warning letter" are terms first used by DAFWA and I

have merely used DAFWA's terms in further progressing the matter.

I have sought access to the information held by DAFWA concerning this matter formally and

informally. The only information I have received has been through the formal FOI process.

From the limited material I have been granted access to by DAFWA pursuant to my FOI

application, I believe it is apparent that DAFWA was in fact 'investigating' a complaint

concerning the seizure of animals from Ms Marianna May on 19 December 2012 ("the

Complaint"). It appears that DAFWA is now seeking to distance itself from any view that it

has conducted an `investigation' of the Complaint. This perhaps explains why you emphasise

the terms "investigation" and "warning letter" in your letter of 22 April 2013 as being mine.

In any event, my complaint concerns poor and possibly negligent administrative processes

and decision making with respect to:

1. DAFWA's handling of a complaint concerning animals seized from Ms Marianna May

on 19 December 2012;

2. My access application dated 15 May 2013 pursuant to the Freedom of Information

Act.

With respect to the first matter, you have identified five component parts from my letter of

complaint but seek clarification as they all seem to relate to the denial of natural justice.



With respect, my complaint concerns the denial of natural justice and procedural fairness at

two principle stages being:

1. Dealing with the initial complaint; and

2. Deciding to issue what DAFWA calls a "Warning Letter".

Therefore the issues that I complain about are as follows:

1. In dealing with the initial complaint, DAFWA denied me natural justice by failing to

advise me of the nature of the complaint and giving me an opportunity to respond;

2. In dealing with the initial complaint the conduct of DAFWA was biased, lacked

objectively and performed in a manner that was not procedurally fair;

3. In its decision to issue me with what DAFWA refers to as a "warning letter", DAFWA

has again denied me natural justice by failing to advise me of the nature of the

complaint, the evidence upon which it is based and affording me an opportunity to

respond;

4. There is a systemic failure in DAFWA's procedures in that the matter progressed

through various tiers of management review from receipt of complaint to the issue

of the 'warning letter' without natural justice being considered or afforded;

5. By posting the 'warning letter' to my employer without being marked 'private and

confidential' and when DAFWA knew I no longer worked for the RSPCA, DAFWA

constructively published a decision that was adverse to my interests without

affording me natural justice. I had not considered privacy issues, however as you

have identified it as a possible area of complaint, I am happy for you to review

DAFWA's handling of the matter to determine if my privacy has been breached;

6. DAFWA exceeded its powers and authority in the manner in which it dealt with the

complaint. DAFWA ought to have referred the complaint to the CEO or Chief

Inspector of the RSPCA for resolution;

7. The handling of the Complaint was not conducted in accordance with a DAFWA

investigation manual or complaint handling procedure. DAFWA did not apply nor

follow the principles contained within the Public Sector Management Act which,

whilst not statutorily applicable to me, would have provided a sound basis for

handling the Complaint in the absence of an investigation manual or complaint

handling procedure.

Whilst points 1-5 above all concern natural justice issues, I believe that they are all separate

and distinct failures in DAFWA's handling of the complaint. Whilst the provision of natural

justice at any one of the points 1-5 above may have negated some or all of the remaining

points - collectively they indicate a systemic failure.



In general terms the basis of my assertions for the above 7 points are as follows:

1. DAFWA received a complaint on or about 8 February 2013 which resulted in a

'warning letter' being sent to me on 16 April 2013. At no time within this period did

DAFWA:

a. Advise me that a complaint concerning me had been received;

b. Advise me that is was considering issuing me with a warning letter;

c. Ask me for information or interview me;

d. Give me an opportunity to respond to the complaint;

e. Provide me with reasons for it's decision.

2. DAFWA received a complaint on or about 8 February 2013. The RSPCA were not

notified of the complaint until 8 April 2013 some 2 months later. DAFWA requested a

response from the RSPCA within 2 days despite having the complaint for some 2

months. The RSPCA responded on 11 April 2013 and within 2 hours of that response

DAFWA had formed the view that I had made serious breaches of the Animal

Welfare Act. A few hours later DAFWA was asked to detail its concerns and provide

the RSPCA with an opportunity to respond. DAFWA advised its concerns on Friday 12

April 2013 and advised the matter was being sent to the Director General prior to

any response from the RSPCA. On Monday 15 April 2013 DAFWA had drafted the

memo with endorsed recommendations that I be issued with a warning letter.

In my view this chain of events itself speaks volumes of the biased attitude, lack of

objectivity and lack of procedural fairness to not only to myself but the RSPCA.

Having had the complaint for two months why did DAFWA require a response within

2 days? How did DAFWA come to the view that I had made serious breaches of the

Animal Welfare Act with 2 hours of that response? I understand that DAFWA had

concerns about the accuracy of the information it had been provided by the then

Chief Inspector of the RSPCA. What did DAFWA do to ensure it had correct

information before forming the view that I had made serious breaches of the Animal

Welfare Act?

3. This assertion is based on the same information as 1 above. However, the ultimate

decision to issue the 'Warning Letter' was done by the Director General. What did he

base his decision on? What did he do to ensure that the decision he was making was

procedurally fair and based upon accurate information?



4. This assertion is based upon 1 and 3 immediately above. Each tier of management

has a responsibility to review, and if necessary challenge information before giving it

their own endorsement. With respect to 3 immediately above, what did each level of

management do?

5. A review of your file will clearly show that DAFWA was aware that I was no longer

employed by the RSPCA. It will also show that DAFWA was aware of my personal

address. It is also clear from a review of the file that DAFWA had no intention of

dealing with the persons subject to the warning letters and only management within

the RSPCA. It is clear that DAFWA intended to publish its warning letter prior to

affording me any kind of natural justice.

6. As I am not an employee of DAFWA I challenge the authority of DAFWA to deal with

the Complaint. It is evident from the DAFWA's new website that it may now be of

the view that it was not authorised to investigate the Complaint. Under what

authority did DAFWA investigate the Complaint and issue me with a 'Warning

Letter"?

7. As part of my WI application I asked to be provided with a copy of the policy or

manual under which the Complaint was dealt. I was advised by DAFWA that it did

not have a policy or manual. This is highly concerning considering the Public Sector

Commissioners Circular 2009/27.

With respect to the second matter, being my access application dated 15 May 2013

pursuant to the Freedom of Information Act, I understand your concerns with the current

external review. I had hoped that the FOI process would have been complete prior to my

lodging a complaint with DAFWA, however unfortunately this has not occurred.

That aside my complaint to DAFWA concerning my FOI application is with respect to

administrative decision making. Decisions made pursuant to the FOI Act are administrative

in character, and as they affect the interests of individuals, ought to be made in line with

sound administrative practices.

The review by the FOI Commissioner will deal with whether exemptions have been correctly

applied to documents withheld. In essence it is a merits review. The FOI Commissioner

cannot deal with complaints concerning administrative decision making — this is a matter for

the Ombudsman.



Therefore I disagree with your decision not to investigate the aspect of my complaint which

relates to the FOI complaint.

If you agree to investigate this matter of my complaint I would be happy to provide further
information to assist you with this aspect of my complaint.

Sincerely



From:
Sent:
To:
Cc:
Subject:

17 November 2014 16:59
'Delane, Rob'
'Pierre, Peter';
Complaint C0M140096

Dear Mr Delane

Thank you for your letter dated 21 October 2014 which was first received by on 27 October 2014.

Your letter advised that you would immediately write to the CEO of the RSPCA advising that the warning letter would be
withdrawn upon consent. provided .._. consent and asked if you would advise when this was complete and
provide with a copy of the letter. Two additional emails have been sent including one by These emails have
not been acknowledged, nor has any update been provided, which is disappointing.

remain dissatisfied with the outcome of complaint. In particular you have not dealt with:

• DAFWA not having a documented complaint handling process in accordance with the Public Sector
Cornmissioners Circular 2009/27;

• Systemic deficiencies in the process under which complaint was progressed;
• The conduct of DAFWA staff regarding this matter with reference to the Public Sector Standards;
• The conscious denial of procedural fairness by DAFWA staff despite specific requests at the time that it be

provided;
• The apparent lack of investigative knowledge and/or experience with DAFWA staff;
• Explaining how DAFWA staff came to the view that may have committed criminal offences;
• Explaining how you came to the view that may have breached the Animal Welfare Act; and
• Explaining the legal basis upon which the investigation was conducted and the warning letter issued.

Whilst welcomes your withdrawal of your Warning Letter, it does not go far enough in addressing the serious poor
conduct and behaviour of DAFWA staff, and it's policies (or lack of) that led to it being issued. is extremely
confident that the manner in whicl- has conducted when judged objectively and independently, will be
viewed to be in good faith, for the proper purposes, and with the utmost of integrity.

As you would be aware, DAFWA has not provided with any explanation as to what led to the issuing of your
warning letter dated 18 April 2013. This in-it-self is alarming as you have seen fit to warn about breaching the
Animal Welfare Act but have never explained how. As a Department responsible for monitoring compliance with a
number of Acts, I would have thought there would be a great appreciation within DAFWA of the fact that compliance, in
the vast majority of cases, may be gained through education, rather than waving a big stick.

You would also be aware that made access pursuant to the FOI Act for the information concerning the
investigation and upon which you based the decision to issue the warning letter. DAFWA however, refused access to
much of the information. This matter is currently awaiting review by the FOI Commissioner following which hope to
be given greater access to DAFWA records regarding this matter. At this ti me may be in a better position to
comment upon the conduct of DAFWA staff in this matter.

I therefore request, that you review complaint to resolve the above matters.

Sincerely



From:
Sent: 14 July 2014 19:13
To: 'peter.pierre
Cc: 'rob.delane
Subject: COM 140096

Dear Mr Pierre,

I write with the authority of, and on behalf of,

Since last email to you on 29 May 2014, has become aware of a letter sent by the Director General to Chief
Executive Officer, and Chairperson of the RSPCA dated 19 May 2014. The content of this letter gives  further concerns
as to the conduct of DAFWA officials which may at least appear to be a breach of the Public Sector Standards and/or
Code of Conduct for public officials but may also be reportable misconduct pursuant to the Corruption and Crime
Commission Act.

DAFWA has stated, and placed an official note upon records, that it had not conducted an investigation of' This
denial of an investigation is indicated as recently as your letter to dated 22 April 2014 in which you saw it
appropriate to place the term investigation between inverted commas. Yet, in the letter dated 19 May 2014, the
Director General states "The Complainant alleged a number of serious breaches by the inspectors in question and as
was my responsibility, I asked for the matter to be investigated".

Quite clearly DAFWA conducted an investigation. In our view, it is quite proper that any complaint, whether or not it
relates to serious matters, ought to be investigated. It's the manner and authority of this investigation that causes us
concern.

It is very concerning that, given the serious concerns that were apparently held by DAFWA at the time of the complaint
about conduct, that no attempt was made by DAFWA to contact at the time as part of its investigation.
Apart from the warning letter, this letter dated 19 May 2014 is the first communication that attempts to explain why
the warning letters were issued. No attempt has been made by DAFWA to provide the information in this letter to
prior to its dissemination to the CEO and Chairperson of the RSPCA, causing further reputational harm to

According to the letter dated 19 May 2014, it is apparent that the Director General held a major concern regarding the
"behavioural assessment" and whether this met the criteria of the Animal Welfare Act in humanely destroying those
animals. What enquiries were made, and what information and evidence was held, by the Director General at the time
of issuing the warning letters that supported this concern?

Again the Director General had concerns that housing may not have been suitable for "semi-feral" animals and the
housing at the RSPCA may have contributed to behavioural signs displayed by these animals. Again, what enquiries were
made, and what information and evidence was held, by the Director General at the time of issuing the warning letters
that supported this concern?

The Director General had a concern that the owner of the animals "demonstrated many of the characteristics of an
overwhelmed "caregiver" or "rescuer" rather than a typical "exploiter hoarder". Again, what enquiries were made, and
what information and evidence was held, by the Director General at the time of issuing the warning letters that
supported this concern?

The Director General had a major concern regarding the notification of the owner of the destruction of animals "before
destroying the animals or otherwise, as soon as practicable after destroying the animals". What matters and what



evidence did the Director General turn his mind to, prior to issuing the warning letters, in determining what was
practicable in the given circumstances? What is his reasoning is saying what occurred wasn't reasonable in the
circumstances? Why has the Director General taken the view that the actual owner, rather than the person in charge, of
the animal is required to be notified?

Finally, the Director General in the first paragraph of page two of the letter dated 19 May 2014, indicates that he
deliberately and consciously used the word "appear" as he was aware the individual Inspectors had not been spoken to.

find this surprising. Given the nature of the allegations and the serious concerns which were held by the Director
General astounded that this course of action was taken without at least raising the matters with the Inspectors
concerned. Whilst the Warning Letter was deliberately worded in a slightly vague fashion, it is apparent from the non-
redacted parts of the accompanying briefing note that lead to the issue of the Warning Letter, that definitive findings of
fact had been made by the Investigating Officer and endorsed by a number of senior managers who all recommended
the warning letter be issued, including a paragraph alleging the commission of criminal offences. To his credit, it appears
this part of the recommended Warning Letter was deemed inappropriate by the Director General.

As a realist, that the matters subject to her complaint are not the core functions of DAFWA. Animal
Welfare or Livestock Compliance doesn't even rate a mention in DAFWA's annual report. Whilst Director General and
Minister are ultimately responsible for the Department we realise that people who are skilled in particular areas are
employed to perform duties, and provide advice to management, with regard to their area of expertise. It is our view
that this particular area may have failed the Director General with regard to this matter. As to why - we will await your
preliminary report before coming to any final conclusion.

would appreciate it if you could take the above matters into consideration whilst investigating her complaint.

Sincerely



• ''A Government of Western Australia
Inir.

Department of Agriculture and Food

Our Ref: COM140096
Enquiries: Peter Pierre
21 October 2014

Dearall.

I refer to your complaint dated 27 March 2014 relating to the letter I sent
addressed to you, care of the Royal Society for the Prevention against Cruelty
to Animals (RSPCA) dated 18 April 2013.

Firstly, let me apologise for the delay in finalising your complaint. Generally, the
Department of Agriculture and Food (DAFVVA) makes every attempt to resolve
matters within 30 days, but unfortunately this was not possible in this instance
due to absence of key staff on leave and complexity of the investigation.

The responsibility to investigate the matters in your complaint was assigned to
Mr Peter Pierre, Director of Audit and Risk. Mr Pierre reports directly to me. He
has extensive experience in administrative investigations in Western Australian
Public Sector and the Commonwealth Government and I am confident that
Mr Pierre approached the investigation with an open and independent mind.

Mr Pierre has briefed me on the outcome of his investigation and I have
attached his final view on your complaint. Mr Pierre found that:

DAFWA failed to provide you with an opportunity to respond to the
concerns articulated in my letter of 18 April 2014;

• the letter should have been marked "Private and Confidential"; and
the letter ought to be withdrawn as it was written to you in your
capacity as a General Inspector appointed under the Animal
Welfare Act 2002 (the Act) when it was clear or ought to have been
clear to DAFVVA that you were no longer a General Inspector under
the Act.

Mr Pierre recommends in his final view that DAFVVA formally withdraw the letter
of 18 April 2013 due to the deficiencies he identified, and that DAFVVA also
notify the RSPCA that the letter is withdrawn. I have agreed to implement those
recommendations immediately, but seek your agreement before I notify the
RSPCA.

OFFICE OF THE DIRECTOR GENERAL 
3 Baron Hay Court, South Perth, Western Australia 6151 (Locked Bag 4, Bentley Delivery Centre WA 6983)

Telephone: (08) 9368 3236 Facsimilie: (08) 9368 1205
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In addition to Mr Pierre's recommendations, I also wish to apologise to you for
any distress caused by the breakdown in our process relating to our
investigation of the complaint against you. I am assured that the inadequate
processes which led to the breakdown have been rectified, and that it is unlikely
that an identical situation will arise in the future.

Thank you for bringing these matters to my attention which has enabled us to
both address issues specific to your complaint and institute general
improvements on such matters. I trust that your concerns that gave rise to your
complaint have been addressed and look forward to hearing from you in relation
to my notification to the RSPCA.

Yours sincerely

Rob Delane
DIRECTOR GENERAL

Attachment



Department of
Agriculture and Food

1 PC-Al.
GOVERNMENT OF

WESTERN Al3STRPICA

Rob Delane
Director General
Department of Agriculture and Food
3 Baron-Hay Court
SOUTH PERTH WA 6150

AIDFinal view - Complaint to Department of Agriculture and Food
ali

Background

1. The Department of Agriculture and Food (the Department) received a complaint
from in March 2014 about a letter the Department sent to •
previous employer the Royal Society for the Prevention of Cruelty to Animals
(RSPCA) dated 18 April 2013. The complaint was assigned to me, Mr Peter
Pierre Director Audit and Risk for review and investigation on 8 April 2014.

2. I wrote to on 22 April 2014 seeking to clarify aspects of =complaint,
including a summation of the issues as I saw them. I also wrote to Ms Sarah
Wylie on 28 April 2014 to seek her views on	 complaint.

3. Both Ms Wylie and 1111111111111 provided comprehensive responses to my
correspondence. 111111111.stated in an email on 2 May 2014 that if was
asked to broadly define ism complaint, a would say that it was "about poor,
possibly negligent, administrative processes and decision making within DAFWA,
which may be systemic."111111.11111 reiterated III concerns expressed in up
letter of complaint dated 27 March 2014, and provided further context to these.

4. In my letter to -_n 22 April, 1 articulated that it was my view that it would
be inappropriate for me to investigate the matters relating to Freedom of
Information (F01) requests that GM had made in relation to the issues
complained about. In her response, - disagreed with my view on the
basis that the FOI Commissioner's review was essentially a merits review, while

complaint to the Department related to administrative decision making
involving FOI requests.

5. Ms Wylie responded on 12 May 2014. Ms Wylie stated that the 18 April letter did
not make any definitive findings and that the letter was deliberately written that
way as it was based on information provided by the RSPCA. Ms Wylie also



expressed that she had a reasonable expectation that the Chief Executive Officer
(CEO) of the RSPCA was communicating the Department's concerns to

Ms Wylie further indicated that the Department's process in relation to
similar matters has now changed, and complaints against RSPCA Inspectors are
now managed through direct contact with the Inspector in question.

6. In addition to these responses, I have had a number of interactions with
and others in the course of my investigation of complaint. On 14

July 2014, while I was on leave, wrote an
email to me with a copy yourself in relation to complaint. In email,

;tated that had become aware of a letter sent to the CEO of
the RSPCA from the Department dated 19 May 2014. expressed that
the letter gave further concerns as to the conduct of
Departmental officers, and that this conduct may be misconduct under the
Corruption and Crime Commission Act (WA). The email stated that "apart from
the warning fetter, this letter dated 19 May 2014 is the first communication which
attempts to explain why the warning letters were issued."

7. also articulates concerns that no attempt had been made by the
Department to provide the information contained in the 19 May letter to
prior to it being sent to the RSPCA. goes on to ask a number of questions in
relation to statements made in the 19 May letter about what information the
Department was in possession of and based its decision on at the time of writing
the warning letter.

Preliminary view — 11September 2014

3. I provided my preliminary view to , you and Mr John Ruprecht on 11
September 2014. Mr Ruprecht also provided my preliminary view to Ms Wylie
around the same time.

9. I received a response from I via email on 22 September 2014, as
well as from Ms Wylie, through Mr Ruprecht on 25 and again on 26 September
2014.

response to the preliminary view

10. response was lengthy, and in general terms agreed with the outcome
of my preliminary view, but disagreed with the breath of scope of the
investigation, response states that your findings and recommendations in
my view only superficially deal with the symptoms of the poor administrative
processes or conduct of DAFWA that led to my complaint." goes on to state
" With respect, you have totally misunderstood the theme of my complaint." and
refers to statement in the 2 May email where broadly defined
complaint.
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11. further states that "you have failed to identify the major theme of my
complaint, that being at best negligent conduct by DAFWA staff and systemic
deficiencies within DAFWA's complaint handling process."

12.The response goes on to state that disagrees with my decision not to
make a determination as to whether or not the Department has authority to
conduct investigations of RSPCA Inspectors, states that entitled "as a
citizen, to ask on what legal basis DAFWA investigated me".

13. further goes on to state that in addressing concerns about
procedural fairness as a whole, I have failed to address the systemic nature that
procedural fairness was denied in the matters complained about. then
outlines in detail concerns relating to procedural fairness during the
Department's investigation of the complaint against

14.The response further articulates that does not agree with my view that
the 13 April letter did not affect existing interests, nor affect legitimate
expectations, states that personal and professional reputation was
affected, as well as employment interests and that the letter is a "black mark
on my name which is what I believe was intended."

15. then turns to the issue of FOI, and in particular a perceived conflict of
interest in Ms Wylie being assigned as the decision maker in FOI
request.

16.Finally, I states that "While I welcome your view that the warning letter
should be withdrawn, there appears to be no acceptance that the findings upon
which the warning letter was based was unsound or wrong.

Ms Wylie's response to my preliminary view

17.Ms Wylie's response did not address the findings in the preliminary view
specifically. Rather, she stated that she "would like the following noted"and then
provided commentary through 12 bullet points.

18.Ms Wylie stated that she was of the opinion that complaint should not
have been allocated to me for investigation, as in her view I bore her a degree of
animosity as a result of her criticism of a previous review I conducted on behalf
of the Department.

19.Ms Wylie also stated that it was "inappropriate that review of this nature should
take over 5 months to complete.'

20. She further stated that I have not considered all the communication with the CEO
RSPCA, and that I had not "viewed all the available material available on
Objective" and that the CEO had requested all correspondence to inspectors was
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to come through him or his Chief Inspector.

21. Ms Wylie further states that "Mr Pierre's report implies that has not been
afforded an opportunity to discuss this matter since the letter was written in April
2013. This is incorrect,	 has repeatedly been offered the opportunity to
discuss this matter but has chosen not to avail of this opportunity.

22. Ms Wylie accepts "that our process were inadequate" and accepts my findings
relating to procedural fairness and that the 18 April letter to  should
have been marked as being "private and confidential",

23. However, Ms Wylie does not agree with the finding that the letter of 18 April
ought to be withdrawn, although in the 26 September 2014 email to Mr Ruprecht,
she states that "/ agree the letter should not have been sent to as an
Inspector".

24. She further states that "Recommendation 1 c is inappropriate until after there has
been a reconsideration of the matter including an assessment of any additional
material or explanation that offers if/when is afforded an opportunity
to explain actions wrt fulfilling her statutory responsibilities. Clearly if
can provide a satisfactory explanation for actions it would be appropriate to
then withdraw the letter."

25. The response also states that withdrawing the warning letter of 18 April 2013
may have "unintended adverse consequences". Finally, Ms Wylie states that the
report denied her procedural fairness.

Assessment of responses

26.Any administrative informal investigation of a complaint such as
complaint must be outcomes focussed. in I original letter of complaint
in March 2014, expressed a hope that through bringing the matter to the
Director General's attention the result would be that the warning letter is
withdrawn, an apology being offered and that policy and procedural changes are
implemented so that a similar situation does not arise again in the future.

27, As the investigation progressed I came to a view relatively early, based on the
evidence I had available to me, that the Department had a responsibility to afford

procedural fairness — in particular to provide with an opportunity to
respond to allegations against before any decision is made to write to
Once I arrived at that conclusion, I did not conduct any further investigation into
the matter of procedural fairness, as the outcome would have remained the
same.

28. It may be that, as alleges, there were a number of instances where the
Department should have afforded her procedural fairness, but there is no benefit
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in continuing to investigate those once the view has been formed that procedural
fairness was owed but not afforded at any one stage of the process. Further
findings that procedural fairness was owed at further stages of the process would
not impact the final view as once the procedural fairness was omitted from the
process the outcomes of that process may be questioned. This argument is
further strengthened through the Department already having improved the
processes which gave rise to complaint.

29. In response to my preliminary view, also said that the major theme
of complaint was that there may have been negligent conduct by DAFVVA
staff and systemic deficiencies within DAFWA complaint handling process.
further stated that I failed to identify these in my preliminary view, and
subsequently address these concerns.

30.The complaint by related to experience of the Department's
investigation of the complaint against , and : articulated the faults as
saw them in that process, including procedural fairness. I investigated
complaint with a view to resolve any legitimate concerns had, including
determining whether or not had been afforded procedural fairness.

31. My finding that the Department owed an opportunity to be heard was
based on the conclusion that the Department's investigation process in relation
to the complaint against was deficient. I have not digressed into
determining the causes of the failure in every detail, for the reasons stated
previously. I understand this may be dissatisfactory for but my view
remains that there is little to be gained from drawing out the resolution of
complaint by determining every causative factor that led to the failure, especially
given that the Department has amended its process specifically to address the
issues raise.

32.While I understand opinion that interests were affected, both
professionally and personally, I disagree with I view as I have no evidence to
support the assertion. My view that the letter did not remove any rights or
interests had, nor seek to inhibit in any way has not changed. Further, it
is my understanding that: was re-engaged with the RSPCA after the
letter was sent, and continues to work with the RSPCA. Given that circumstance,
it is difficult to find that professional interests were affected, or that

suffered professional detriment as a result of the letter. It should be noted,
however, that I don't have any doubt that the letter was upsetting to
and understandably so.

33. It is my view that potential repercussions from the 18 April 2013 letter will be
ameliorated by the Department's agreement that it owed procedural fairness,
and that it should have afforded an opportunity to respond to the letter prior
to it being sent, The withdrawal of the letter, as recommended in my preliminary
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view, should also go some way to addressing concerns.

34. Likewise, I understand concerns in relation to FOI requests,
including the perceived conflict of interest of Ms Wylie. However, I remain
unconvinced that the investigation of complaint should include FOI
matters, for the reasons outlined in my preliminary view. These matters are more
ably investigated by the FOI Commissioner's Office, which also has the power to
make binding determinations, if required.

35. I have also not inquired into whether or not the findings against as
expressed in the letter of 18 April 2013 were appropriate. That is to say, I have
not conducted a complete review of the complaint against  but rather
reviewed whether the process underpinning the investigation was reasonable
and fair. The veracity or otherwise of the findings which caused the letter to be
sent was outside the scope of my investigation and I have not expressed a view
in relation to that that matter.

36. also disagreed with my view that the authority of the Department to
investigate RSPCA Inspectors was outside the scope of my investigation. I don't
disagree with statement that has a right to ask on what legal basis
DAFWA investigated me". However, I remain of the view that this is beyond the
scope of an administrative investigation such as this as it is a legal question that
cannot be resolved by an administrative investigation process.

37. stated in response to my preliminary view that thought it
improper that I refer to FOI requests other than  own. I assume is
referring to the fifth paragraph on page two of the preliminary view, where I make
a general statement about outstanding FOI requests. The paragraph was
included for context, and was not meant to address any aspect of
complaint. However, given concerns, I have deleted it. I have also deleted a
sentence relating to the draft letters, after expressed concerns that it
appeared from the sentence that - personal information has been released
without consent. There is no indication that is the case, and the sentence
was not intended to indicate that. For simplicity I have removed the reference in
li ne with concerns expressed in response to my preliminary view.

38. Ms VVylie's response did not provide any supporting narrative or evidence in
relation to the issues she raised. I have, as she requested, noted the issues she
raised, and sought to consider them in the context of the preliminary view.

39.The allegation that I bear "a degree of animosity towards" her, read in the context
of her response, appear to indicate that Ms Wylie considers that the findings in
the preliminary view are not based on the evidence, but are a result of a bias
against her. This inference is rejected, as is the allegation of animosity. The
findings of my review are based on the evidence available to rue, and it was
open to Ms Wylie to present evidence to refute those findings. To date, I have
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not received any such information or evidence from Ms Wylie.

40.1 am unsure what additional specific information Ms Wylie thinks 1 should have
considered through reviewing all communication from the CEO RSPCA or all
available material on Objective. I have reviewed the information provided by the
business area and her, as well as other incidental material available to me, and I
have no reason to believe I am not in possession of all relevant material. In the
main, correspondence from CEO RSPCA is irrelevant, as complaint
related to an action by the Department, not RSPCA.

41. Ms Wylie has misunderstood the preliminary view in relation to the finding that
was not afforded procedural fairness. Ms Wylie's statement that the

preliminary view "implies that has not been afforded an opportunity to
discuss this matter" is Ms Wylie's interpretation and is not supported by the
evidence. The finding in the preliminary view relates to the procedural fairness
steps that should have been taken prior to sending the warning letter to
and there is no inference that was not provided an opportunity to
discuss the letter after it was issued.

42.The 18 April 2013 warning letter was sent to as a "General Inspector"
appointed in accordance with the Animal Welfare Act. This fact is not disputed by
Ms Wylie or anyone else, nor is the fact that was not a "General
Inspector" at the time of the investigation and issuing of the warning letter.
Accordingly, 1 found that the warning letter ought to be withdrawn on that basis.
Ms Wylie's reasons for not withdrawing the letter do not address the finding, but
instead appears to apply a retrospective procedural fairness process — an appeal
of sorts — before any decision is made to withdraw the letter. Ms Wylie's
response does not challenge the basis on which the finding was made, and as
such I am not amending the finding that the letter ought to be withdrawn.

43. Ms Wylie does not articulate the "adverse unintended consequences" that may
occur as a result of withdrawing the warning letter. As such, I am not able to
consider it in forming the Final View.

44. My report does not make any adverse findings against any person, including Ms
Wylie. It did find that the Departments processes failed to afford
procedural fairness in an instance where it was owed. Ms Wylie has not
articulated what procedural fairness step was owed to her and as such I am not
able to consider it in forming my final view.

Conclusion

45. Both parties to this complaint disagreed with the preliminary view, for different
reasons. It is often very difficult to get a resolution that parties to a complaint are
satisfied with, and that has proven to be true in this case. However, it is my view
that concerns will be appropriately addressed by the implementation
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of the recommendations I outlined in my preliminary view. I am also of the view
that an apology for any distress caused by the Department's deficient process in
relation to our investigation which led to the letter of 18 April 2013 ought to be
provided to

46.Accorclingly, the preliminary view as amended, together with this document now
forms the final view. My recommendations outlined in the preliminary view now
become my final recommendations.
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23
October
2014

Memorandum

To:

From:

Ref:

Subject:

Rob Delane, Director General and John Ruprecht, ED ARRM

Peter Pierre, Director Audit and Risk

COM 140096

—FINAL VIEW

BACKGROUND

On 7 April 2014, Mr Ruprecht wrote to me requesting that I deal with a complaint
received from - . I complained about a range of issues stemming
from a warning letter from the Department of Agriculture and Food Western Australia,
(the Department) to dated 18 April 2013.

.;omplained that:

1. The Department had conducted an investigation of without knowledge or
involvement;

2. was denied natural justice in relation to the "warning letter" that was sent to
by the Department on 18 April 2013, signed by the Director General;

3. Decisions that were adverse to personal or professional reputation was being
considered;

4. The Department failed to mark the correspondence to as private and
confidential which resulted in the letter being opened by RSPCA;

5. In general the Department breached the principles of natural justice and good
administrative decision making;

6. The investigation was biased, lacked objectivity and was not performed
in a procedurally fair manner;

7. The investigation was not conducted in accordance with the Public Sector
Management Act; and
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8. The Department has no authority to conduct an investigation into employees of
RSPCA.

asked that the warning letter be withdrawn, an apology offered and an
undertaking that policy and procedural changes are implemented so that a similar
situation does not arise in the future.

In reviewing :omplaint, I took the view that there are two general themes to
complaints; firstly that was not afforded procedural fairness; and secondly that

the Department should not have sent the letter to RSPCA as the Department was aware
that no longer worked there and the letter was private in nature.

I have had a number of email exchanges with in relation to these
matters. It is obvious from these exchanges that they are both very dissatisfied with the
conduct of the Department in relation to the matters  complain about. inter Oa,
they feel that the Department has provided conflicting views on how and what gave rise
to the letter being written, and that at various times the Department disputed that it
conducted an investigation or that the letter of 18 April 2013 was a warning letter.
These concerns have not been alleviated by requests for additional information through
Freedom of Information (F01) legislation to the Department where
think the decision maker had a conflict of interest.

ASSESSMENT

Procedural Fairness

The terms Natural Justice and Procedural Fairness have similar meaning; Natural
Justice generally refers to matters heard by courts, while Procedural Fairness generally
refers to administrative decision making. As such I will use the term Procedural
Fairness in this document. For the purposes of conciseness, I have grouped
specific issues outlined in 1, 2, 3, 5 and 6 into the assessment of procedural fairness.

complains that was not provided an opportunity to be heard prior to the
letter being sent. I understand subsequently applied for access through FOI
legislation to the material the Department relied on in arriving at the decision to write to

but was denied access to some material; was provided access to some redacted
material; and was provided some material in full. complains that the decision maker
in that matter was biased and had a conflict of interest.

The letter the Department sent on 18 April 2013 did not affect existing
interest, nor did it affect legitimate expectations as would generally be required in
order to afford procedural fairness. However, the letter expressed concerns that
"appear to have failed to meet your statutory obligations" and that " may have
exceeded your powers in other areas". In addition, it would appear that the Department
had formed a view that failed to adhere to some provisions of the Animal
Welfare Act 2002 (the Act), including notification provisions on destroying animals and
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criteria for destroying animals and that the Department expressed these views to senior
RSPCA staff members, including the Chief Executive Officer (CEO) and the Chief
Inspector.

On 28 April 2014, I wrote to Ms Sarah Wylie, Director Regulation and Response, and
provided her with a summary of the complaint and asked her to provide me with
view on the issues raised by . Ms Wylie disagreed with view that
the Department owed an opportunity to be heard before the letter was sent. Ms
Wylie stated that

"was under the reasonable expectation that the CEO of the RSPCA was
communicating my concerns to the Inspectors, that they in turn would have an
opportunity for input through the CEO RSPCA and that they would have been
advised that the DG would be writing them a letter of concern."

Ms Wylie further advised that the Department has since changed its process relating to
complaints against Inspectors and now deal directly with the Inspector complained
about.

Finding

As stated previously, it would appear that the Department had formed a view that
had failed to adhere to the Act in the execution of duties as an RSPCA

Inspector. As such, once the Department decided to take action in relation to those
views, and write a warning letter to , the Department ought to have provided

vvith an opportunity to respond to the concerns expressed in the letter of 18 April
2013, prior to sending the letter.

It was the Department that had formed the view that it was necessary to write a warning
letter to , and as such it was the Department's obligation to ensure
had an opportunity to respond prior to the letter being sent. It was not a responsibility of
the RSPCA as it appears that the RSPCA only involvement was to provide information
to Departmental staff.

Given the above, it appears to me that should have been informed of the
allegations against and that should have had an opportunity to consider the
material the Department relied on in reaching its view, and have a reasonable
opportunity to respond to those allegations before any warning letter being sent.

Sending the letter to RSPCA

Issue 4 of complaint

also complained that the Department should not have sent the warning letter
to RSPCA without marking it "private and confidential". has also, in later
communication with me, stated that in fact did not work at RSPCA at the time of the
letter being written and that the Department was aware of this fact. It is reasonable to
assume that any correspondence that arrives to the RSPCA addressed to a General
Inspector that is no longer working for the RSPCA would be opened in the absence of a
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"private and confidential" marking, as it can reasonably be expected to relate to matters
involving the RSPCA.

Given the above, I agree with that the Department should have marked the
warning letter to as "private and confidential" which may have prevented it
from being opened by RSPCA.

Withdrawing the warning letter

The Department wrote to "as a General inspector, appointed under section 33
of the Animal Welfare Act 2002". The content of the letter relate directly to statutory
obligations of General Inspectors appointed under the Act, and makes statements that

"appear to have failed to meet your statutory obligations" and that "may have
exceeded your powers in other areas." It is my view that the warning letter was written to
a General Inspector, for the purposes of warning them that there are concerns about
their performance as a General Inspector. It would be expected that a warning letter of
this kind would only be sent to a current General Inspector, as a means of
communicating issues of concern.

states that met with the Chief Inspector, I on 17 January
2013 to hand in her resignation, and that her final day with RSPCA was 15 February
2013. My review of the Department's file confirms that wrote to Ms Wylie on
21 January 2013 to advise that had resigned, and Ms Wylie responded on 4
February 2013 that she would forward to the appropriate person.

My review further indicates that Ms Wylie wrote to another departmental staff member,
Janine Greeves on 18 April 2013 — the day the letter to was signed by the
Director General — asking " when did leave the RSPCA."

The Department was aware that  no longer worked with RSPCA, and was also
aware that she was no longer a General Inspector under the Act. The 18 April 2013
email exchange between Ms Wylie and Ms Greeves indicate that both were aware that

was no longer an employee of RSPCA and that the Department received her
"card" on 19 March 2013(1 have taken the "card" to mean her identification signifying

as a General Inspector under the Act).

In view of the above, I am of the opinion that the Department should not have written to
in the terms it did, given that it was aware that was no longer a General

Inspector and had not been for some time. With that in mind, it is my view that the
Department should withdraw the warning letter to and advise — I is
agreeable — the RSPCA that the letter has been formally withdrawn.

Other matters

I have not made any inquiries into the issues raised at 7 and 8 above,  did not
include any particulars or evidence relating to her complaint in relation to the Public
Sector Management Act and it relates to the issue of legality of the Department's power
to investigate RSPCA Inspectors. Further, the complaint relating to whether or not the
Department has the authority to conduct investigations into matters relating to RSPCA
General Inspectors is a legal argument which falls outside the conduct of an
administrative investigation such as this.
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However, I am hopeful that will be satisfied that the Department has taken the
matters raised seriously, and engaged with in good faith to resolve the issues

raised.

Draft letter-is

During my review it came to light that there are a number of different versions of the
warning letter to in existence. In the file, there are four versions, including
three which are stamped as drafts dated 16 April 2013, and one that is stamped as a file
copy dated 18 April 2013. The three letters dated 16 April 2013 are all different; two has
a paragraph struck through, while the third one does not, and the two with the
paragraph struck through appears to have been amended by different persons, and one
can assume, at different times.

To add to the confusion, the Department released yet another version to  as a
result of an FOI request, one which was dated 16 April 2013, and which had the
paragraph struck through, but which was not stamped with draft.

It is inappropriate to distribute draft versions of letters without appropriate notification
placed on them. These letters clearly do not represent the Department's view on the
matters discussed within them, and as such can be inflammatory and provide the public
and RSPCA with an incorrect impression of the Department's view on important matters.
Any further release of any of these multiple draft documents should be accompanied
with a clear statement that they do not represent the department's view on these
matters.

1. In line with the above, it is my final view that:

a. was not afforded procedural fairness in relation to the 18 April
2013 letter when it was owed to

b. The Department should have marked the letter of 18 April 2013 been as
"private and confidential"; and

c. The Department should not have written to  _ as a General
Inspector as it was, or ought to have been, aware that r  was no longer
a General Inspector

I recommend that the Department formally withdraw the letter of 18 April 2013; and
notify RSPCA that it has been withdrawn.

Peter •'- -

/
Director Audit and Risk
23 October 2014
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