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Dear Ms Liveris,

Inquiry into Worksafe
We write to you on behalf of the Western Australian Branch of the Australian
Manufacturing Workers' Union (AMWU) and our members across the state.
To this effect, please find enclosed the AMWU's submission to the Committee
Inquiry into Worksafe. Should the Committee require, representatives of the AMWU
are available for further questions or oral submissions.
Yours sincerely,

Steve McCartney
State Secretary
Australian Manufacturing Workers'
Union
West Australian Branch

Glenn McLaren
Lead Organiser
Australian Manufacturing Workers'
Union
West Australian Branch

1. Introduction
Workers' occupational health and safety (OSH) legislation in Australia has a long
history that traces back to the British Factory Acts of the 1800s. Over the course of
two hundred years, there has been considerable (and still ongoing) debate regarding
the role of legislation in the OSH sphere.
It is widely accepted today that there is a need for the government to have a role in
OSH and enacting legislation for the following reasons:
• It is the only way of providing consistent, widespread and enforceable
protection to individuals in the workplace;
• it provides a deterrent effect on companies who wouldn't voluntarily prioritise
OSH; and
• It indicates to the community and industry of minimum standards to be upheld.
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The Occupational Safety and Health Act 1984 (WA) (the Act) made significant
advances in OSH in WA, consolidating a number of industry specific OSH acts and
introducing mechanisms such as elected safety representatives and safety
committees. The Act is complemented in WA by the Occupational Safety and Health
Regulations 1996 (WA) (the Regulations).
Though the AMWU does have some concerns with the Act and Regulations which
will be explored in this submission, our primary concern is that the effectiveness of
OSH legislation is limited not only by its content, but by how it is administered and
enforced.
In WA, the Act and Regulations are administered by:
• the relevant Minister;
• the Department of Mines, Industry Regulation and Safety;
• WorkSafe, which is a division within the department and the subject of this
inquiry; and
• the Commission for Occupational Safety and Health (OSH Commission),
which is funded through WorkSafe.
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The AMWU has long held concerns regarding the resourcing and operation of
WorkSafe. It is our belief that WorkSafe is not adequately resourced to carry out its
work in administering and enforcing the Act, which has had a detrimental effect on
OSH standards and attitudes in this State.
The AMWU's submission will cover the following areas:
1. The role of safety and health representatives on the ground and how
insufficient WorkSafe support has impacted them;
2. The role of advisory boards constituted under section 15 of the Act; and
3. The lack of transparency around WorkSafe's reporting systems.
2. Safety and Health Representatives
There are very few who would argue that workers should not be actively involved in
upholding OSH standards and preventing exposure to hazards and injuries on the

job. The AMWU spends significant organising time and effort on educating members
on their rights under the Act and Regulations, as well as encouraging workers to
exercise mechanisms under Part IV of the Act which allows for the election and
establishment of safety and health representatives (OSH Reps) and safety and
health committees.

Training of OSH Reps
OSH Reps have the potential to perform a significant role in ensuring compliance
with the Act in the workplace. The Act empowers them with the ability to inspect
workplaces, carry out investigations, report hazards, act as the employee's
spokesperson on OSH matters, as well as assist WorkSafe inspectors on the job.
It is a weighty and potentially powerful responsibility. Which is why the AMWU has
concerns regarding the training requirements in the Act.
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OSH Reps are elected for two-year terms; however, Regulation 2.2(3) of the
Regulations states:

A representative, subject to the availability of introductory courses, is to
endeavour to attend an introductory course within the first 12 months of being
elected.
The AMWU believes that it is not sufficient that OSH Reps endeavour to attend an
introductory course within the first half of their term. The majority of OSH Reps do
not have a satisfactory understanding of the Act, its regulations and the potential
capacity of the OSH Reps' role until they attend training. The sooner an OSH Rep
undergoes training, the sooner they can fulfil their potential in upholding OSH
standards under the Act.

Recommendation 1: That Regulation 2.2(3) be amended so that OSH Reps attend
an introductory course within the first 6 months of being elected.
Recommendation 2: That Regulation 2.2(3) be amended so that attending an
introductory course is mandatory

Recognition of OSH Reps
It has been our members' experience that they receive very little contact from
WorkSafe beyond the recognition of their election.
AMWU OSH Reps have also reported a lack of recognition or feedback from
WorkSafe when contacting the WorkSafe reporting line. The AMWU has had OSH
Reps call to report hazards or injuries only for two things to occur:
• A WorkSafe Inspector fails to attend the workplace; and
• When the OSH Rep calls back after a period of time to follow up and get
feedback, they have been told that they were not entitled to the information.
This is the same level of information and interaction afforded to a general member of
the public making a complaint. Notwithstanding the obvious issues of WorkSafe

having insufficient Inspectors to make visits to reported worksites, the lack of
distinction and follow through for our OSH Reps raises several problems on the
ground.
Firstly, it takes away the force of the position. Our members have questioned what is
the point of having an OSH Rep for dealing with reluctant or non-compliant
employers when WorkSafe does not treat the OSH Rep with any particular
distinction.
Secondly, it affects the attitude of the OSH Rep and the workforce towards
WorkSafe. The efficacy of WorkSafe as an inspectorate and compliance body is
diminished when the community does not believe that it is capable of doing its job,
as calls and reports will reduce.
Lastly, it reduces morale towards OSH in the workplace. In our experience, it is a
common refrain that there is no point in pursuing OSH breaches in the workplace,
because nothing will come of it from WorkSafe. This cultivates an undesirable
attitude towards OSH and has the potential to contribute to an unsafe working
environment where workers do not feel they can prosecute for a safe workplace.
Recommendation 3: That WorkSafe implement a communication system with OSH
Reps.
Recommendation 4: That WorkSafe recognise and record where an OSH Rep
provides a report or complaint about their workplace.
Recommendation 5: That WorkSafe follow up and provide the outcome of any
report or complaint to the relevant OSH Rep.
Recommendation 6: That funding be provided to hire more WorkSafe Inspectors to
increase the capacity to respond to complaints and reports.
3. Advisory Boards
Pursuant to section 15 of the Act, the OSH Commission has the power to appoint
advisory committees to assist it in the performance of its functions and duties.
In addition to the Mining Industry Advisory Committee l , there are three other
advisory boards:
• The Risk Advisory Committee (RAC);
• The Legislation Advisory Committee (LAC); and
• The Construction Industry Safety Advisory Committee (CISAC).
The OSH Commission's 2015-2016 Annual Report 2 reveals that during the 20152016 financial year, CISAC met eight times, LAC met twice and RAC did not meet at
all.

1
2

Set up pursuant to section 14A of the Act.
Compiled and submitted to the Minister in accordance with section 16 of the Act.

The infrequency of meetings strongly suggests the need for a review of the boards
and why they are being underutilised by WorkSafe.
The AMWU currently sits on CISAC, which has provided a useful forum for
expressing to the OSH Commission current issues in the construction industry.
However we believe that there is room for improvement, and directs the Committee's
attention to the Mining Industry Advisory Committee (MIAC).
MIAC is constituted under section 14A of the Act, and up until recently fell under the
jurisdiction of a different minister to the other advisory boards. MIAC's minutes,
communiqués and actions are all publicly available, 3 and is an example of a welldocumented, transparent and effective advisory board
An AMWU representative also sits on the MIAC board, and our experience is that
CISAC lacks the transparency and effectiveness that MIAC has.

7. Recommendation: That the current advisory boards are reviewed with a view to
increasing their utility.

8. Recommendation: That WorkSafe and the Department look to the MIAC
example as to how an advisory board can be of real assistance and seek to match
its successful behaviours.

4. WorkSafe's Reporting Systems
The AMWU holds significant concerns regarding the transparency of WorkSafe's
reporting system as well as its ability to record and report data.

Reporting Line Policies and Procedures
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According to their website, WorkSafe currently appears to have three separate
categories of reportable matters :4
• Death, serious or life-threatening incident;
• Workplace injury or disease; and
• Hazard, incident or accident in the workplace.
Workers are able to report anything within these categories to WorkSafe's reporting
li ne on 1800 678 198. There is very little information or transparency around what
happens after that.
The AMWU has in the past requested any information on policies or procedures that
WorkSafe employs when triaging complaints via the reporting line. To date, these
requests have gone unanswered. The AMWU believes that transparency in this area
is useful to OSH Reps, members and workers, as it would provide guidance to
individuals who do make reports on how their complaint will be dealt with.

3
http://www ,dmp.wa.gov.au/Safety/What-is-the-Mining-Industry-8578.aspx
4

http://www.commerce.wa.gov.autworksafeireport-or-enquire-about-workplace-incidents

It is also important for accountability purposes — it is difficult to hold WorkSafe to a
standard for dealing with complaints when it is not clear what that standard is.

WorkSafe Statistics
It has been our experience that WorkSafe is either unwilling, or unable to openly
provide the following:
• Statistics regarding how many complaints they receive via the reporting line,
and a breakdown of those complaints (i.e. how many were questions,
reporting hazards, reporting diseases, serious incidents or deaths); and
• Statistics regarding how many complaints resulted in a WorkSafe
investigation.

IID

The AMWU has previously requested statistics on received complaints and
equivalent actions taken. We were advised that the WorkSafe software operation
system, WISE, is an old system that had been developed to record inspectors'
activities, and did not have reporting functionality. Subsequently, for WorkSafe to
compile the sort of statistics we were looking at would require significant time and
effort as that information could only be compiled manually. The AMWU was further
advised that WorkSafe often receives parliamentary questions about their activity
that WorkSafe is unable to answer due to deficiencies in the WISE system.
This should raise significant concerns for the Committee. If WorkSafe does not have
the funding for a fully functional software operation system it speaks to their ability to
compile data, and use that data for mapping out future action and responses.
A large part of WorkSafe's functions would require analysis of reporting and incident
trends, data of which WorkSafe prima facie cannot compile in an efficient manner. It
raises the question of how WorkSafe can proactively respond to OSH issues in WA
when it is unable to collate its own empirical data on what is being reported and
whether/how it is being actioned.
It is the AMWU's view that not only should WorkSafe have the capacity to collate
such information, but that it should be publicly available as well. As a government
body, transparency and accountability are necessary, and would go towards
rehabilitating the poor reputation WorkSafe has with workers.

OSH Commission Annual Report
As previously mentioned, the OSH Commission releases an annual report in
accordance with section 16 of the Act. A copy of the 2015-2016 annual report is
attached to this submission as Annexure A.
A copy of the Western Australian Industrial Commission's (WA1RC) 2015-2016
annual report is attache& to this submission as Annexure B for comparison
purposes.
Both commissions are obligated to submit the reports under markedly similar
provisions.

Section 16 of the Act requires:
16. Annual Report
(1)

The Commission shall on or before 31 October in each year prepare
and submit to the Minister a report of its operations and the operation
of this Act and any prescribed law during the year ending on the
preceding 30 June.

Section 16(2) of the Industrial Relations Act 1979 (WA) requires:
(2)

The Chief Commissioner —
[(a)
deleted]
(b)
shall, before 1 October in each year, make a written report to the
Minister relating to the operation of this Act up to the last
preceding 30 June; and
(c)
shall, before making the report referred to in paragraph (b),
consult with the President; and
(d)
may require the commissioners to attend a conference of
commissioners for the purposes of paragraph (b) or for any
other purpose.

Despite the similar clauses, the OSH Commissioner's annual report contains
significantly less detail than the WAIRC annual report. The WAIRC annual report
contains details such as:
• Breakdowns of the applications received by the WAIRC;
• Time taken to deal with matters;
• Analysis of how many matters were heard by each individual commissioner
and the nature of those matters;
• Year by year comparison of the WAIRC's work;
• Analysis of matters dealt with by the Industrial Magistrates Court;
• Statistics on how many matters were finalised and they were concluded; and
• Statistics on representation.
The AMWU submits that not only should the OSH Commission seek to emulate the
level of detail and analysis that the WAIRC provides, but that WorkSafe and the
Department as a whole should also follow suit.

9. Recommendation: That WorkSafe provide to the public WorkSafe's policy and/or
procedure for how they deal with calls to the reporting line.

10. Recommendation: Fund and implement a new software operation system for
WorkSafe that allows for full reporting functionality.
11. Recommendation: That WorkSafe provide to the public on a regular basis
information regarding the number of complaints received via the reporting line, the
nature of those complaints and what actions (if any) were taken.
12. Recommendation: That the OSH Commission improve the level of detail in its
annual report, using the WAIRC annual report as an example to aspire to.

13. Recommendation: That WorkSafe and the Department should also provide an
annual report on their activities in relation to the Act and OSH in Western Australia.

0
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Section 16 of the Occupational Safety
and Health Act 1984 requires the
Commission for Occupational Safety
and Health to prepare a report for the
Minister for Commerce on its activities
during the financial year
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STATEMENT OF COMPLIANCE

HON MICHAEL MISCHIN MLC
MINISTER FOR COMMERCE
Dear Minister
In accordance with section 16 of the Occupational Safety and Health Act
1984, I submit for your information and presentation to Parliament, the Annual
Report of the Commission for Occupational Safety and Health for the
12 months ending 30 June 2016.

George Allingarne
Chairperson
Commission for Occupational Safety and Health

Commission for Occupational Safety and Health
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REPORT FROM THE CHAIR
As Chair of the Commission for Occupational Safety and Health (the
Commission), I am pleased to present its annual report for the year ended
30 June 2016.
The Commission is established under the Occupational Safety and Health Act
1984 (the OSH Act) and is responsible to the Minister for Commerce. The
Commission's functions include providing advice to the Minister on
occupational safety and health (OSH) matters and publishing occupational
safety and health codes of practice and guidance material.
The harmonisation of work health and safety laws under the auspices of the

Inter-Governmental Agreement for Regulatory and Operational Reform in
Occupational Health and Safety (the WHS IGA) continued to be a major focus
for the work of the Commission in 2015-16.
On 23 October 2014, the Minister for Commerce tabled in Parliament the
Work Health and Safety Bill 2014 (the WHS Bill), in the form of a Green Bill,
for a three month public comment period ending on 30 January 2015. During
the three-month consultation period, Commission members through their
respective organisations made submissions concerning the content of the
WHS Bill and its impacts on Western Australian businesses and the wider
community.
A discussion paper, which provided a summary of recommended
amendments to the model WHS regulations based on a review conducted by
WorkSafe, was released for a public consultation period, commencing on
1 June 2016 and ending on 31 August 2016. As with the Green Bill,
Commission members through their respective organisations will provide their
comment on the proposed regulations.
The Commission will continue to monitor developments in the national arena
consistent with the Government's commitments under the WHS IGA and will
review its strategic objectives to ensure they continue to meet the
expectations of Western Australians as the peak body for occupational safety
and health matters in this state.
Accordingly, in March 2015, the Commission conducted a planning day to
prepare a strategic plan for the period 2015-2018. The plan has as its
objectives: to reduce the incidence of work-related death, injury and illness; to
reduce exposure to hazards and risks; to improve hazard control; and to
improve work health and safety infrastructure.
To pursue the objectives of the business plan, the Commission formed a
number or working groups to focus on the following five areas: occupational
diving, electrical safety, slips, trips & falls at the same level, leadership/chief
executive officer engagement and optimising occupational safety and health
compliance.

Commission for Occupational Safety and Health
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During the 2015-2016 year the Commission, in accordance with its guidelines
and criteria, approved introductory courses for safety and health
representatives in response to applications received from Registered Training
Organisations.
Two members of the Commission, together with the WorkSafe Western
Australia Commissioner and a person nominated by the WorkSafe
Inspectorate, formed the judging panel for the annual Work Safety Awards.
The award process invites participants in Western Australian workplaces to
lodge an entry into one of four categories to achieve recognition in workplace
safety and health.
The Commission continued its ongoing consideration of WorkSafe WA
statistical data which reports work-related fatalities and regulatory activity, as
well as safety alerts issued and posted on the Department of Commerce,
WorkSafe Division website.
Specific occupational safety and health issues that were addressed by the
Commission during the year included current initiatives in asbestos
management, horizontal underground directional drilling, licensing of high risk
work, prohibition of 'live' electrical work, slips, trips and falls, plant item
registration and training for construction site induction.
In closing, I would like to thank members of the Commission and members of
all advisory committees and working parties for their efforts and dedication
during the year. Finally, on behalf of the Commission, I would like to
acknowledge and thank all WorkSafe officers for their hard work and
professionalism over the past year.

CD

George Allingame
Chairperson, Commission for Occupational Safety and Health

Commission for Occupational Safety and Health
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SECTION ONE: ABOUT THE COMMISSION
Responsible Minister
The Minister for Commerce, the Hon Michael Mischin MLC, is responsible for
the administration of the Occupational Safety and Health Act 1984 (the OSH
Act). Section 16 of the OSH Act requires the Commission to submit to the
Minister a report of its operations and the operation of the OSH Act and any
prescribed law during the year ending 30 June.
Enabling Legislation
The Commission was established in April 1985 (as the Occupational Health,
Safety and Welfare Commission) under section 6 of the OSH Act.
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Our Vision
The Commission's vision is to foster continuous improvement in work health
and safety.
As a tripartite group, the Commission will show strong leadership and
engagement with the community. The Commission will contribute to an
environment where the OSH legal framework supports safety and health in
Western Australian workplaces now and in the future.
Functions of the Commission
The Commission is funded through the WorkSafe division of the Department
of Commerce.
The Commission's functions include:
•

inquiring into and reporting to the Minister upon any matters referred to
it by the Minister;

•

advising and cooperating with Government departments, public
authorities, unions, employer organisations and other interested
parties;

•

developing and reviewing OSH legislation and associated standards
and making recommendations to the Minister;

•

publishing OSH information, codes, standards, specifications and
guidance material; and

•

reviewing registration and licensing schemes.

Commission for Occupational Safety and Health
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Composition of the Commission
In accordance with section 6 of the OSH Act, the Commission is comprised of:
•

an independent Chair (nominated by the Minister);

•

the WorkSafe Western Australia Commissioner;

•

two officers of the Public Service nominated by the Minister, one of
whom must be an officer from the department responsible for the
administration of the Mines Safety and Inspection Act 1994;

•

two members nominated by the Chamber of Commerce and Industry of
WA (CCIWA);

•

one member nominated by the Chamber of Minerals and Energy of
Western Australia (CMEWA);

•

three members nominated by UnionsWA, one of whom must have
knowledge of and experience in the mining industry in Western
Australia; and

•

three members having knowledge of or experience in OSH (nominated
by the Minister).

The following members held office during 2015/2016:
•

Independent Chair: Mr George Allingame

•

WorkSafe Western Australia Commissioner: Mr Lex McCulloch

•

Officers of the Public Service: Mr Brian Bradley, Deputy Chair, Director
General, Department of Commerce (until 31July 2015); Ms Anne
Driscoll, Deputy Chair, Acting Director General, Department of
Commerce and Mr Simon Ridge, Executive Director, Resources Safety
Division, Department of Mines and Petroleum

•

Members nominated by the CCIWA: Ms Andrea Roelofs and
Ms Karin Lee (until 31 July 2015)

•

Member nominated by the CMEWA: Ms Nicole Roocke

•

Members nominated by UnionsWA: Ms Joy Barrett, Mr Owen Whittle,
Mr Gary Wood (until 23 September 2015) and Mr Mike Zoetbroad
(appointed 12 April 2016)

•

Three members with knowledge of or experience in OSH, nominated
by the Minister for Commerce: Dr Barry Chesson, Dr Matthew Davies
and Dr Peter Connaughton (until 31 March 2016).

The Commission's Executive Officer is Mr Alan Layton of WorkSafe WA.

Commission for Occupational Safety and Health
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SECTION TWO: GOVERNANCE DISCLOSURES
Commission's Governance Framework
The Commission's Handbook and Code of Conduct 2015 sets out its
governance principles, which include:

C

•

values;

•

accountability;

•

role and operation;

•

administration;

•

record keeping; and

.

coordination between WorkSafe and the Commission.

Compliance with Public Sector Standards and Ethical Codes
Under section 9 of the Public Sector Management Act, the Commission is
obliged to comply with any code of conduct applicable to the public sector
body or employee concerned.
Record keeping
The Commission's record keeping and use of information policy is contained
within its Handbook and Code of Conduct 2015. The handbook includes
information on the documentation of decisions, use of confidential information,
security of information and compliance with freedom of information legislation.
Public Interest Disclosure
The Commission maintains a Public Interest Disclosure Register. No matters
were raised in 2015/2016 under the Public Interest Disclosure Act 2003.

0

Advertising and sponsorship
In accordance with section 175ZE of the Electoral Act 1907, the Commission
is required to report annually on any expenditure for advertising, market
research, polling, direct mail or media advertising that was incurred by or on
behalf of the Commission. Any such information is included in the annual
report of the Department of Commerce for 2015/2016.

Commission for Occupational Safety and Health
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SECTION THREE: REPORT ON 2015-2016
National harmonisation of occupational health and safety legislation
In July 2008, the Council of Australian Governments formally committed to the
harmonisation of work health and safety laws by signing the WHS IGA.
An independent panel reviewed work health and safety laws in each state,
territory and the Commonwealth and advised the then Workplace Relations
Ministers' Council (WRMC — subsequently the now abolished Select Council
on Workplace Relations) on the optimum structure and content of a work
health and safety Act that can be adopted in all jurisdictions.
The model Work Health and Safety Act (the model WHS Act) was endorsed
by the WRMC on 11 December 2009. After being released for a public
comment period ending in April 2011, the model Work Health and Safety
Regulations (the model WHS regulations) were redrafted by Safe Work
Australia and presented for approval to the Select Council on Workplace
Relations (SCWR, formerly the WRMC) on 10 August 2011.
In 2012, the Western Australian Government committed to the preparation of
a regulatory impact statement (RIS) for the model WHS regulations.
Commission members provided submissions through their organisations
during the public comment period. The Western Australian specific RIS was
prepared for the government by independent consultants Marsden Jacob
Associates. The completed RIS was made available on WorkSafe's website
and a hard copy made available to Commission members in September 2014.
On 23 October 2014, the Minister for Commerce tabled in Parliament the
Work Health and Safety Bill 2014 (the WHS Bill), in the form of a Green Bill,
for a three month public comment period ending on 30 January 2015.
Commission members agreed to distribute information about the WHS Bill to
their constituents. Rather than make a combined Commission submission,
members agreed that individual submission would be made during the threemonth public consultation period.
In May 2016, WorkSafe prepared a discussion paper in the form of a
summary of recommended amendments to the model WHS regulations. The
discussion paper was released for a public consultation period, commencing
on 1 June 2016 and ending on 31 August 2016. As with the Green Bill,
Commission members through their respective organisations will provide their
comment on the proposed regulations.
Safe Work October 2015
In 2015 Worksafe Western Australia, with support of the Commission,
continued with its annual month long focus on workplace safety and health —
Safe Work October 2015. This month long focus is a national event,
supported by Safe Work October and is also conducted in other jurisdictions.
The month features a number of activities, the most significant of which was a
series of targeted workshops and culminated with the presentation of the
2015 Work Safety Awards.
Commission for Occupational Safety and Health
Annual Report 2015-2016
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Workshops were held between 6 — 27 October at Technology Park Function
Centre in Bentley. There were 431 attendees across 13 workshops in 2015.
The attendees were a mix of elected safety and health representatives,
general management and safety and health professionals. Key objective of
these workshops were to provide hands-on information and skills experiences
and provide the OSH community with networking opportunities.
The Workshops series featured a range of speakers with a wealth of
knowledge and expertise in in OSH. The program featured a mixture of
sessions including topics such as Safety leadership, Human factors in incident
investigation, Mental health in the workplace, Safe handling and storage of
chemicals and Managing personal safety and health in high stress
environments, amongst others.
Two Commission members contributed as judges for the 2015 Work Safety
Awards Western Australia. The winners of the awards were announced at the
Work Safety Awards Breakfast on 30 October 2015. The awards recognise
outstanding occupational safety and health management, solutions and
innovation in Western Australian workplaces that reduce the risk of workrelated injury and disease.
Commission accredited introductory training courses for safety and
health representatives
Under section 14(1)(h) of the OSH Act, the Commission may accredit training
courses in occupational safety and health. Details of the accreditation process
for introductory courses for safety and health representatives are provided in
the publication Guidelines and criteria for accreditation of introductory training
courses for safety and health representatives (the accreditation guidelines),
available on WorkSafe's website, wvvw.commerce.wa.dov.au/worksafe . The
Commission accredited 12 organisations to conduct the introductory safety
and health representative training course in 2015-16.
The organisations providing Commission-accredited training courses for
safety and health representatives are listed on WorkSafe's website. An annual
report of participation in training courses for safety and health representatives
will be published later in the year on the website.
Publications
The Commission:
• approved for publication an updated version of the Commission's
Handbook and Code of Conduct;
• continued to review model WHS codes and guidance notes released
by SWA during 2015-16;
• reviewed the SWA paper "Work-Related Injuries and Fatalities in
Construction 2003-2013"; and
• approved the publication of the amended Western Australian Code of
Practice — Fatigue Management for Vehicle Drivers.
Commission for Occupational Safety and Health
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Changes to legislation
There were no changes to occupational safety and health legislation during the
2015-2016 year.

The National Arena
During the 2015-2016 year, a number of issues which were the subject of
discussion in the national arena were addressed by the Commission.
Significant among these issues were:
•

0

national harmonisation of work health and safety laws, including the
development of codes of practice and guidance material;

• mental health in the workplace development of guidance material;
•

carcinogen classification and communication;

•

work-related injuries and fatalities in construction;

•

national strategic plan for asbestos management;

•

Safe Work Australia Operational Plan 2016-2017;

•

Guidance material - tree trimming and removal work and cattle
handling; and

•

Publication of project reports- Psychosocial and human costs on
workplace productivity and Bullying and harassment in Australian
workplaces.

Commission for Occupational Safety and Health
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COM - • N FOR OCCUPATIONAL SAFETY AND HEALTH — STRA

C PLAN 20 - 21

VISION: HEALTHY AND SAFE WORKING LIVES WITHIN WESTERN AUSTRALIA
MISSION: CONTINUOUS IMPROVEMENT IN WORK HEALTH AND SAFETY
Objective :1; Reduce the incidence of work-related death, injury, and illness.
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Strategic plan 2015-2018

Objective 1:

Reduce the incidence of work-related death, injury and illness

Strategies:
•

maintain and support effective tripartite relationships and decision-making on safety and health in the workplace

•

enhance the capacity of business operators and workers to manage OSH effectively

•

monitor and evaluate issues by collecting, analysing and utilising data and information to predict and respond to OSH trends

•

educate and develop broader community awareness to promote a preventative culture

Objective 2:

Reduce exposure to hazards and risks

Strategies:
•

collect, analyse and utilise data and information to develop strategies to respond to high incidence and severity of risks

•

develop and communicate targeted education and guidance materials and programs that address identified risks

•

monitor the legislative framework to ensure evidence-based risk management

•

monitor and evaluate issues leading to continuous improvements and promote the outcomes to stakeholders

Commission for Occupational Safety and Health
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Objective 3:

0

I mproved hazard control

Strategies:
• enhance the capacity of workplaces to eliminate hazards and control risks through good design where practicable
•

influence and promote OSH skills development and training

•

monitor and evaluate issues and consider need for legislative controls

•

address issues that inhibit a preventative approach to OSH

Objective 4:

I mproved work health and safety infrastructure

Strategies:
•

provide timely and comprehensive advice to Minister on policy and legislative change

•

monitor developments in the national arena with relevance to Western Australian OSH law

•

influence and promote OSH skills development, communication, training and leadership

•

maintain and develop a robust evidence base through data collection and analysis, monitoring emerging issues and
evaluating the effectiveness of legislative controls

•

engage with other agencies and enterprises to promote and undertake research relevant to Western Australia's OHS
priorities

Commission for Occupational Safety and Health
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Business Plan Focus Areas

ED

To pursue the objectives of its Business Plan, the Commission formed working parties to achieve outcomes in the following five
focus areas:
Optimising Occupational Safety and Health Compliance:
•

Outcome: To source relevant data, determine targets, recommend solutions and provide tools to achieve change.

Slips, Trips & Falls:
•

Outcome: To increase awareness of falls at the same level and target specific industry sectors based on injury statistics.

Leadership / Chief Executive Officer Engagement:
•

Outcome: To facilitate industry leaders engaging in a safety conversation.

Occupational Diving:
•

Outcome: To develop a high level code of practice for the diving industry in Western Australia.

Electrical Safety:

• Outcome: To implement a regulatory ban on 'live electrical work.

Commission for Occupational Safety and Health
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SECTION FOUR: ADVISORY COMMITTEES

0

Under section 15 of the OSH Act, the Commission may appoint advisory committees made up of employer and employee
representatives and people with specialist knowledge or experience in OSH to assist in the performance of its functions and duties.
Advisory committees consider matters referred to them by the Commission and make recommendations on aspects of OSH
specific to their area of expertise. Each committee and working party is chaired by a member of the Commission.

Construction Industry Safety Advisory Committee (CISAC)
The key objectives of the CISAC are to:
•

identify the major health and safety issues in the construction industry and develop an OSH profile of the construction
industry;

•

identify determinants of good safety and health performance in the construction industry; and

•

identify appropriate short and long term goals for the construction industry.

Members of CISAC 2015-2016
•

Mr Lex McCulloch, Chair (WorkSafe)

•

Mr Andy Peppercorn (Master Builders Association)

•

Ms Andrea Roelofs (Chamber of Commerce and Industry)

•

Mr Chris Kirwin (WorkSafe)

•

Mr James Skouros (Housing Industry Association)

•

Mr Bob Benkesser (Construction, Forestry, Mining and Energy Union)

•

Mr Steve McCartney (Australian Manufacturing Workers' Union)

•

Mr Owen Whittle (UnionsWA)

The CISAC met on eight occasions during 2015-16 with a continued focus on providing advice to the Commission on constructionrelated matters arising from harmonisation and industry activity.
Commission for Occupationaf Safety and Health
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Legislation Advisory Committee (LAC)
The key objectives of the LAC are to assist the Commission in:
• ensuring a relevant and effective legislative framework by contributing to a review of monitoring and recommending changes
to existing regulations;
• influencing state and federal governments on OSH issues by contributing to the development of national standards and
codes of practice;
• promoting and delivering effective OSH programs, and in maintaining and promoting effective tripartite relationships and
decision making on safety and health in the workplace;
• providing information and guidance on safety and health that is relevant, credible and accessible; and
• engaging and consulting broadly on OSH issues.
Members of Legislation Advisory Committee (LAC) 2015-2016
• Ms Anne Driscoll (Department of Commerce)
• Mr Lox McCulloch (WorkSafe)
• Ms Nicole Roocke (Chamber of Minerals and Energy WA)
• Ms Andrea Roelofs (Chamber of Commerce and Industry WA)
• Mr Gary Wood (UnionsWA) (until 23 September 2015)
• Mr Owen Whittle (UnionsWA)
• Ms MeJina Newnan (Resources Safety Division, Department of Mines and Petroleum)
The Legislation Advisory Committee met on two occasions during 2015-2016
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Risk Advisory Committee (RAC)
The key objectives of the Risk Advlsory Committee (RAC) are to assist the Commission in:
• providing relevant, credible and accessible information and guidance on safety and health, with a specific focus on new and
emerging issues;
• improving its capacity to predict future trends in OSH;
• identifying occupational diseases, their causes and how to address them, with specific reference to new and emerging
issues; and
• analysing the work environment.
Members of RAC 2013-2014
• Ms Andrea Roelofs (Chair) (CCIWA)
• Ms Nicole Roocke (CME)
• Dr Matthew Davies (Commission expert member)
• Ms Joy Barrett (UnionsWA)
The RAC did not meet during 2015-2016 following a decision by Commission members that issues being addressed by RAC would
be dealt with at Commission meetings.
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SECTION FIVE: MINING INDUSTRY ADVISORY COMMITTEE
Changes to the OSH Act effective from April 2005 led to the establishment of a tripartite Mining Industry Advisory Committee
( MIAC). The composition and functions of MIAC are set out in section 14A of the OSH Act.

The key objectives of MIAC are to:
•

advise and make recommendations to the Ministers and the Commission on OSH matters concerning the mining industry;

•

li aise with the Commission to coordinate activities and to maintain parallel standards;

•

make recommendations to the Minister for Mines and Petroleum regarding the formulation, amendment, or repeal of laws
relating to occupational safety and health for which that Minister is responsible;

•

prepare or recommend the adoption of codes of practice, guidance material, standards and specifications; and

•

provide advice on education and training matters in the mining industry.

Membership of MIAC is determined by the Ministers responsible for the administration of the OSH Act and the Mines Safety and
Inspection Act 1994 (the MSI Act). The Minister for Mines and Petroleum is responsible for administering the MSI Act.
MlAC consists of 12 members, two from Government, three from industry, three from the union movement and four independent
expert members. During the reporting period Mr Tony Hall (Union member) resigned from M1AC in November 2014 and was
replaced by Mr Glenn McLaren.
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Listed below are the names of MIAC members at the end of the reporting period:
• Mr Glenn McLaren (Union member)

Mr Bob Allan (Expert member)
Mr Simon Bennison (Industry
member)
Mr Andrew Chaplyn (State Mining
Engineer, Government member)

• Mr Rob Mincham (Expert member)

•

Mr Chris Davis (Expert member)

• Mr Simon Ridge (Government
member) (Chairperson)

•

Ms Adrienne LaBombard (Industry
member)
Ms Peta Libby (Expert member)

• Mr Rob Watson (Industry member)

•
•
•

•

• Mr Stephen Price (Union member)

• Mr Gary Wood (Union member)

The Executive Officer of MAC is Mr Doug Brown from the Department of Mines and Petroleum.
MIAC met on five occasions during the reporting period.
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Examples of projects/issues conducted by MIAC in 2015-2016

O

•

Maintaining and adding issues to MIAC's Action Register.

•

Endorsement of the following guldance material:
- Guideline:

-

Guideline:

- Guideline:

Working at heights in underground mines;
Effective safety and health supervision in Western Australian mining operations;
Mobile autonomous equipment.

•

Clarification of regulatory requirements for rigging on mine sites.

•

Tyre safety on mine sites;

•

Providing information to stakeholders on Principal Hazard Management Plans.

•

High risk work licences and levels of competence.

•

Mine Safety Levy — Options for simplification.

•

Design of cranes operating on mine sites.

and

•

Health effects of diesel emissions.

•

Possible under reporting of working hours in the exploration sector.

•

Considering the implications of the proposed work health and safety resources legislation and associated codes of practice.

Plans for 2016-2017

C

•

Develop a three year strategic plan for the 2015-2018 period.

•

Continue considering matters arising from the proposed work health and safety resources legislation.

.

Continue the development of guidance material for the mining and exploration sectors.
Continue to implement the recommendations from the Parliamentary Inquiry into the impact of FIFO work practices on
mental health.
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COMMISSION FOR OCCUPATIONAL SAFETY AND HEALTH
Committees and Workin g Parties

Minister for Commerce
Minister
for Mines
and
Petroleum

Optimising OSH Compliance Working Party

Legislation Advisory Committee

Sips, Trips and Falls Working Party

LeadershipiCE0 Engagement Working Party

Risk Advisory Committee

Occupational Diving Working Party
Construction Industry Safety
Advisory CommIttee

on

Electrical Safety Working Party

Statuary committee established under the Occupational Safely and Health Act 1984. Advises the Minister for Mines and Petroleum on matters concerning the Mines Safely and inspection Act 1994
Advisory Committees established for the duration of the Stralepc Plan
Working Parties are established to provide an expert or technical focus
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CONTACT DETAILS
COMMISSION FOR OCCUPATIONAL SAFETY AND HEALTH

In Person:

Mason Bird, level 1, 303 Sevenoaks St, Cannington

Postal

Locked Bag 14, Cloisters Square, Perth WA 6850

Telephone: (08) 6251 2200 or 1300 307 877
TTY:

(08) 9327 8838

Facsimile

(08) 6251 1501

Email:

safety©commerce.wa.gov.au

Internet:

www.cornmerce.wa.gov.au
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In accordance with s 16(2) of the Industrial Relations Act 1979, I am pleased to provide to
you the following written report relating to the operation of the Act up to the year ended
30 June 2016.
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The Western Australian Industrial Relations Commission

1 The Western Australian Industrial Relations Commission
The Western Australian Industrial Relations Commission is established under the Industrial
Relations Act 1979 (the Act). The objects of the Act include the promotion of goodwill in industry
and to encourage and provide means for conciliation, and hearing and determination, to prevent
and settle industrial disputes.

1.1

The Structure of the System

The system of dispute resolution provided by the Act is set out below:
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

COMMISSION I N
COURT SESSION

BOARD OF
REFERENCE

PRESIDENT

FULL BENCH

COMMISSION SITTING
ALONE (INCLUDES
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ARBITRATOR)

INDUSTRIAL
MAGISTRATES
COURT

Figure 1 — Structure of the System

1.1.1 The Western Australian Industrial

I Court

The Western Australian Industrial Appeal Court is constituted by a Presiding Judge and two other
Judges of the Supreme Court. It hears and determines appeals against decisions of the
Commission's President, Full Bench and the Commission in Court Session, on the grounds that the
decision is in excess of jurisdiction, is erroneous in law, or that the appellant has been denied the
right to be heard.

1.1.2 The Full Bench
The Full Bench is constituted by the President and two Commissioners. It hears and determines
appeals against decisions of Commissioners and of the Industrial Magistrate. The Full Bench also
dears with matters relevant to the registration of employee and employer organisations, and
answers questions of law referred to it by the Commission.

1.1.3 The Commission in Court Session
The Commission in Court Session is constituted by at least three Commissioners, and deals with
matters of particular importance, such as the annual State Wage Case and other important matters
referred by a Commissioner, subject to the Chief Commissioner's determination.
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1.1.4 The President
The President presides over the Full Bench and also sits alone to determine matters which fall
within the President's jurisdiction, including applications for a stay of the operation of a decision of
the Commission pending hearing and determination of the appeal by the Full Bench, applications
made by the Registrar and others relating to alleged non-observance of an organisation's rules.
1.1.5 Commissioners sitting alone
The Chief Commissioner, Senior Commissioner and single Commissioners all constitute the
Commission when sitting alone. They deal with a broad range of matters pursuant to the Act. The
Commission is obliged to conciliate matters unless satisfied that it is unlikely to be of assistance.
The Chief Commissioner appoints Commissioners as Public Service Arbitrators to deal with
matters relating to government officers. The Public Service Arbitrator also presides over the Public
Service Appeal Board, which is constituted by the Arbitrator and an employer and employee
representative.

0

The Commission deals with disputes regarding a range of matters arising under the Act but also
other legislation, including:
•
•
•
•
•
•
•
•
•
•
•

Public Sector Management Act 1994
Occupational Safety and Health Act 1984
Mines Safety and inspection Act 1994
Employment Disputes Resolution Act 2008
Owner-Drivers (Contracts and Disputes) Act 2007
Construction Industry Portable Paid Long Service Leave Act 1985
Minimum Conditions of Employment Act 1993
Long Service Leave Act 1958
Police Act 1892
Young Offenders Act 1994
Prisons Act 1981

1.2 The Constitution of the Commission
The last year has seen considerable change in the makeup of the Commission. Chief
Commissioner Anthony Richard Beech retired on 26 June 2016 after serving as Chief
Commissioner for 12 years and as a member of the Commission for nearly 28 years. He had a
distinguished career in industrial relations and has made a significant contribution to industrial
relations in this State. His stewardship of the Commission has been over a period of significant
change, and he leaves the Commission in good shape. I thank him for his advice and generous
support for me as I moved towards taking on his former role.
Commissioner Jennifer Harrison went on leave, pending her resignation, on 4 January 2016. She
served as a member of the Commission since her appointment on 5 March 2002 and undertook
conciliation and arbitration in almost all areas of the jurisdiction. She was a very effective
conciliator, reflecting her belief in the benefits of parties in the workplace reaching solutions that are
workable and effective for them. She was highly regarded for her sense of fairness.
Commissioner Stephanie Mayman resigned on 31 December 2015; Apart from her work in the
general jurisdiction of the Commission, during the whole of her appointment, she was the
Commissioner designated to exercise the jurisdiction of the Occupational Safety and Health
Tribunal under section 51G of the Occupational Safety and Health Act 1984, meeting the
requirements under s 8(3A) of the Industrial Relations Act. In 2008-09, Commissioner Mayman
participated in a panel which undertook a national review into model occupational health and safety
laws.
I express my appreciation to each of them for their work, as well as for their collegiate spirit.
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Following the departures of Commissioners Harrison and Mayman, Commissioner Toni Emmanuel
and Commissioner Damian Matthews were appointed to the Commission on 8 and 21 March 2016
respectively.
Commissioner Emmanuel brings to the role her significant employment law experience, as Principal
Solicitor with the Employment Law Centre, and prior to that with a major law firm.
Commissioner Matthews comes to the Commission from the State Solicitor's Office where he
advised and represented government in a senior capacity in a wide range of employment matters
over 20 years.
With these changes, the Commission now has, in addition to the President, four Commissioners.
This is the minimum number necessary to enable the Commission to exercise its various areas of
jurisdiction, to deal with urgent matters and to allow for the normal administrative arrangements
including leave and illness. It is the lowest number of members of the Commission since the Act
came into operation in 1979.
With this small number of Commissioners comes the need for added flexibility. This is restricted by
the requirement that the Chief Commissioner is not able to be a Public Service Arbitrator (see
s 80D(3) of the Act). Given that a significant proportion of the Commission's work is now related to
the public sector, the removal of this limitation would enhance the Commission's flexibility. An
alternative is the abolition of the constituent authorities of the Commission, in the manner I refer to
later in respect of the Public Service Appeal Board, and for those matters to be absorbed into the
Commission's general jurisdiction.
1.3 The State of the Economy
As the Commission in Court Session noted in the 2016 State Wage Case decision, the Western
Australian economic circumstances have changed significantly over the last two years in particular.
This has had an effect on the approach taken by many parties to their negotiations for enterprise
agreements. It will also have an effect on employees seeking to challenge their dismissals as
employment becomes harder to find. Employees who may previously have moved on quickly from
one job to another without challenging a dismissal are likely to find it more difficult to find alternative
employment. History also demonstrates that in less robust economic times, where employees
believe they are owed award, agreement or contractual entitlements, they are more likely to pursue
them than when employment is easier to find. These issues affect both the number of applications
about these matters, and the ease with which they might be resolved.
1.4 Compulsory Conferences

O

One of the Commission's most significant areas of work is in conciliating disputes referred by
unions and employers. Applicants often request that a conference be convened as a matter of
urgency to deal with issues such as threatened and impending work stoppages or other industrial
action, or impending disciplinary action or dismissal. The Commission is able to utilise s 44 of the
Act to summons parties as a matter of urgency.
During the reporting period, 20 applications were filed where the applicant requested an urgent
conference. It is the Commission's practice to convene such conferences within 24 hours of a
request.
1.5 Time taken for applications
The time taken by the Commission in dealing with applications varies depending on a number of
variables.
In relation to conciliation, in most cases where the claim is for a denied contractual benefit or unfair
dismissal, one conference may be sufficient to either resolve the matter or identify that it will be
necessary for it to be arbitrated.
In the case of disputes referred by employers or unions, particularly where there is an ongoing
relationship between the parties, there may be a series of issues that need to be addressed, and
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the parties need time between conferences to consider and revise their respective positions, and
the conference is then reconvened. As this process develops, some issues may be resolved and
others arise. In this way, some conference applications may be on foot and subject to multiple
conferences over a lengthy period including, in some cases, over a period of years.
Should a matter need to be arbitrated, the length of the hearing and the decision making process
will vary depending on the nature of the matter; whether the parties are represented; the complexity
of the issue or issues; whether there are jurisdictional challenges; and the number of witnesses a
party intends to call.
The Commission uses a case management approach to ensure that matters proceed in an
expeditious manner, and does not leave the progress of matters in the hands of the parties alone.
Administrative time for the handling of each application will also vary according to whether there are
errors or omissions in the documents filed by the parties; the availability of parties when
Commission staff try to contact them; the level of procedural assistance required by the parties; and
whether they are represented.

1.6 Assistance to unrepresented parties
More than 75 per cent of all parties to unfair dismissal and denied contractual benefit claims are not
represented by a legal practitioner or registered agent.
One of the challenges faced by the Commission staff and members of the Commission is assisting
unrepresented parties with the procedural requirements necessary for them to pursue or defend a
claim, while remaining neutral.
In the past, unrepresented employers and employees have had assistance to deal with these
matters from the Employment Law Centre (ELC). The ELC provided legal assistance and advice to
those parties who may be financially or socially disadvantaged and who have no access to a union
or professional association to understand the procedural and regulatory requirements to be
addressed in preparing a matter for hearing or conference before the Commission.
However, since June 2016 the ELC no longer provides this advice to parties to claims within the
state jurisdiction. This fundamental access to preliminary advice has ceased due to the withdrawal
of state government funding. This has resulted in the Commission bearing an added burden in
dealing with such parties, and as a consequence it is not uncommon for Commissioners to refer
unrepresented parties to the Registrar for procedural advice.
Proceedings frequently take longer and are more testing due to the lack of knowledge and
familiarity of unrepresented parties with the system in which they need to operate. Resolution of
claims is more difficult. Statistics indicate that many unrepresented parties are disadvantaged due
to language and literacy difficulties, and while the Commission provides some support and
guidance it is inappropriate and not the role of the Commission or the Registry to provide legal
advice.
The Commission established a pro bono scheme in 2014. Six firms have generously volunteered
to provide some services. However, this is often insufficient to meet the needs of some parties for
even the simplest procedural advice. Each firm has indicated the scope of work and areas of
expertise they can provide. Only one has indicated a willingness to deal with Public Service Appeal
Board matters.

1.7 Public Service A pp eal Board
The Industrial Relations Act 1979 provides for a number of constituent authorities including the
Public Service Arbitrator, the Railways Classification Board and the Public Service Appeal Board.
Government officers may appeal specified decisions relating to their employment. These are dealt
with by a Public Service Appeal Board. In my respectful view, formed over many years as Public
Service Arbitrator, for the sake of the Commission acting expeditiously, efficiently and without loss
of efficacy, the work of the Board in particular would be best absorbed into the work of the
Commission under its general jurisdiction for the following reasons.
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The Western Australian Industrial Relations Commission
1.7.1 Impediments to dealing with matters expeditiously and efficiently
The Board is chaired by either the President or, most frequently, by a Public Service Arbitrator, who
is a Commissioner of the Commission. The Board also includes a person nominated by the
employer of the appellant and a person nominated by the union of which the appellant is a member,
or by the Civil Service Association of Western Australia (Inc.). Each appeal requires the formation
of a new Board — there is no standing Board. This means that before the Board can act on any
appeal, no matter how urgent, calls for nominations need to be sent to the nominating parties, and
they need to find an available and suitable person.
If the nominee has not previously been a member of the Board, it is essential that the Arbitrator
provide them with an induction to their role and to the jurisdiction.
For any appeal to be listed for hearing, the availability of not merely the Arbitrator and the parties
needs to be ascertained, but also that of the two Board members. Urgent matters are not able to
be readily accommodated. Delays occur because of the need to coordinate the availability of all
members. One matter which recently had to be listed for further hearing dates, had to be delayed
for seven weeks partly due to the unavailability of one of the Board members.

O

The requirement to form the Board, to coordinate availability for hearings and conferral of all
members, mean that listing takes longer and is more administratively time consuming than matters
dealt with by the Public Service Arbitrator and Commissioners generally, sitting alone.
1.7.2 Cost
The cost of Board members' time, and any expenses associated with sitting, are usually covered by
their own agency or organisation.
Over recent years, at least one organisation has regularly experienced difficulty in finding suitable
representatives, and has nominated retired members. This has provided for some greater
flexibility. However, these retired representatives are now paid a sitting fee by the Commission, as
well as any travel expenses. This year, during the course of a protracted proceeding, one such
Board member moved many kilometres away from the metropolitan area. This meant that for this
Board member to participate in the proceedings, travel to Perth on quite a number of days was
necessary and travel costs of hundreds of dollars, as well as sitting fees, were incurred by the
Commission.
1.7.3 Decision-making
In the many Public Service Appeal Board appeals I have dealt with over nearly 20 years, on only
three occasions has a Board member written a dissenting decision and, in doing so, formed the
minority in the decision. Otherwise, many Board members make little, if any, contribution to the
deliberations of the Board. Other Public Service Arbitrators chairing Public Service Appeal Boards
confirm this view.
1.7.4 Limitations of the Board's jurisdiction
1.7.4. (a) Aopeal

rights

Appeals to the Board, unlike almost all matters before the Commission and the Public Service
Arbitrator, are not subject to appeal rights within the Industrial Relations Act.
A decision of the Commission on a claim of unfair dismissal, by an employee in the private sector,
or a teacher or nurse in the public sector, or by a union in respect of one of its members, is able to
be appealed to the Full Bench of the Commission. However, a decision of the Public Service
Appeal Board in respect of a government officer's dismissal is not.
1.7.4. (b) Conciliation/mediation

The Public Service Appeal Board does not have the conciliation powers vested in the Commission
and the Public Service Arbitrator. Until the advent of the mediation process under the Employment
Dispute Resolution Act 2008 (EDR Act), no process was available to assist the parties to resolve

Membership and Principal Officers
their disputes other than by a hearing and determination. The EDR Act, unlike the Industrial
Relations Act 1979, requires the agreement of both parties to mediation. Therefore, while the
EDR Act provides a valuable aid to the resolution, where a party refuses mediation, the matter must
proceed directly to hearing. This is a significant impediment to the prospect of resolution of such
claims. It may also be said to be contrary to one of the objects of the Act, 'to encourage and
provide means for, conciliation with a view to amicable agreement, thereby preventing and settling
industrial disputes' (s 6(b)).
1.7.5 Future of the Board
In my respectful view, the work of the Board can be performed just as well, but more efficiently and
with better timeliness, by a member of the Commission sitting alone. The sorts of matters dealt with
by the Board are no more contentious or complex than matters generally before the Arbitrator or
the Commission.

O

In his Review of Western Australian Labour Relations Legislation to the Hon G D Kierath, MLA,
Minister for Labour Relations, in July 1995, Commissioner G L Fielding recommended the abolition
of the Board and other constituent authorities, and that their jurisdiction be absorbed into that of the
Commission in the same way as applied to the former Government School Teachers Tribunal. Dr
Sally Cawley, in her recommendations to Hon J Kobelke, MLA, Minister for Consumer and
Employment Protection in May 2003, endorsed Mr Fielding's recommendation "so that public sector
employees become subject to the ordinary jurisdiction of the Commission. This reform is long
overdue" (p44). There is much to commend this view.
The Chief Commissioner's Annual Reports over a number of years have reported various
difficulties associated with the operation of the Public Service Appeal Board, a number of which are
reflected in the above concerns.
If the Public Service Appeal Board is to be abolished, it would be sensible to also abolish the other
constituent authorities, in particular the Public Service Arbitrator, and vest the Commission with
jurisdiction to deal with those areas of jurisdiction directly, as was previously done in respect of the
Government School Teachers Tribunal.
1.8 Conclusion
I wish to record my thanks and appreciation to my colleagues, the Registrar and all of the staff of
the Commission for their work, and to the court reporting service for their service to the
Commission.

2 Membership and Principal Officers
During the year to 30 June 2016, the Western Australian Industrial Relations Commission was
constituted by the following members:
President

The Honourable J H Smith (Acting)

Chief Commissioner

A R Beech (to 26 June 2016)
P E Scott (from 27 June 2016)

Senior Commissioner

P E Scott (Acting) (to 26 June 2016)
S J Kenner (Acting) (from 27 June 2016)

Commissioners

S J Kenner (to 26 June 2016)
J L Harrison
S M Mayman (to 31 December 2015)
T Emmanuel (appointed on 8 March 2016)
0 J Matthews (appointed on 21 March 2016)

Membershi p and Princi p al Officers

During the period under review, members of the Commission held the following appointments:
2.1 Public Service Arbitrators
Senior Commissioner P E Scott (Acting) continued her appointment as the Public Service Arbitrator
throughout the period until her appointment as Chief Commissioner on 27 June 2016.
Commissioner S J Kenner continued his appointment as an additional Public Service Arbitrator
throughout the period until his appointment as the Public Service Arbitrator on 27 June 2016.
Commissioner J L Harrison continued her appointment as an additional Public Service Arbitrator
throughout the period until its expiry date of 30 April 2016.
Commissioner T Emmanuel was appointed an additional Public Service Arbitrator on 8 March 2016
This is due to expire on 7 March 2017.
Commissioner D J Matthews was appointed an additional Public Service Arbitrator on 21 March
2016. This is due to expire on 20 March 2017.
2.2 Railways Classification Board
There are no appointments to this Board. Appointments will be made if and when an application is
made to the Board.
2.3 Occu p ational Safet y and Health Tribunal
Commissioner S M Mayman continued as Chairperson of the Occupational Safety and Health
Tribunal until her resignation on 31 December 2015. Commissioner S J Kenner was appointed
Chairperson on 1 January 2016. This appointment operates for the purposes of s 51H of the
Occupational Safety and Health Act 1984 and s 16(2D) of the Act.
2.4 The Western Australian Industrial A pp eal Court
The Western Australian Industrial Appeal Court was constituted by the following members during
the reporting period:
Presiding Judge
President
President

The Honourable Justice M J Buss
The Honourable Justice R L Le Miere
The Honourable Justice G H Murphy

2.5 Industrial Magistrates Court
During the reporting period Magistrate G Cicchini exercised jurisdiction as Industrial Magistrate.
2.6 Public Service Appeal Board
In addition to members of the Commission as the Public Service Arbitrator, the following people
have served as members of Public Service Appeal Boards on the nomination of a party pursuant to
s 80H of the Act:
Ms Cindy Barnard, Mr George Brown, Mr Doug Burrows, Ms Georgina Camarda, Mr Tony Clark,
Mr Lee Clissa, Ms Bethany Conway, Mr Warren De Frazer, Mr Graham Edwards, Mr Richard
Farrell, Ms Lesley Heath, Mrs Lois Kennewell, Mr Andrew Lee, Mr Greg Lee, Mr David Parker,
Mr Neil Purdy, Ms Christine Porter, Mr Gavin Richards, Mr David Saunders, Mr Grant Sutherland,
Ms Val Tomlin, Ms Bronwyn Trlin and Mr Simon Ward.

Matters Before the Commission
2.7 Registry
During the reporting period the Principal Officers of the Registry were:
Registrar
Deputy Registrar
Deputy Registrar

Ms S Bastian
Ms S Hutchinson
Ms S Mason (Acting - 9-13 November 2015; 3-10 December 2015;
4-29 January 2016; 10-17 March 2016; 18 April -2 June 2016)

3 Matters Before the Commission
3.1 Full Bench Matters
3.1.1 Constitution of the Full Bench
The Full Bench has been constituted on each occasion by the President and two Commissioners.
The number of matters in which the President presided over the Full Bench is as follows:
The Honourable J H Smith (Acting) ................................................................. 20
The number of matters each Commissioner has been a member of the Full Bench is as follows:
Chief Commissioner A R Beech ..................................................................... 14
Senior Commissioner P E Scott (Acting) .......................................................... 12
Commissioner S J Kenner .............................................................................. 8
Commissioner J L Harrison ............................................................................. 4
Commissioner S M Mayman ............................................................................
Commissioner T Emmanuel ............................................................................. 2
Commissioner 0 J Matthews ........................................................................... 0
3.1.2 Appeals

Heard and determined from decisions of the:
Commission — s 49 ............................................
Industrial Magistrate — s 84 .................................

15
............................... 3

3.1.3 Organisations — Applications by or Pertaining to
Cancellation/suspension of registration
of organisations pursuant to s 73...

2

3.1.4 Other

Number of Full Bench matters heard but not determined in 2015/2016
3.1.5

Orders

Orders issued by the Full Bench

8

.3

..... 33

Matters Before the Commission
3.2 President
3.2.1 Matters before the President sitting alone
Applications for an order that the operation of a decision appealed against be
stayed pursuant to s 49(11) ..................................................................
Applications for an order, declaration or direction pursuant to s 66 ..................

....o

3.2.2 Summary of s 66 Applications
Applications finalised in 2015/2016 .............
Directions hearings ..................................
Applications part heard ..............................
Applications withdrawn by order .................
Applications discontinued by order .............
3.2.3 Orders issued by the

2
2
0
0

President

Orders issued by the President from 1 July 2015 to 30 June 2016 inclusive:
Orders pursuant to s 49 (11) .........................................
Orders pursuant to s 66 ................................................
References of rules by Full Bench under s 72A(6) .............
Applications pursuant to s 92 ........................................
Remitted from the Industrial Appeal Court .......................
3.2.4

...............................
...............................
...............................
...............................
...............................

0
3
0
0
0

Consultations

Consultations with the Registrar pursuant to s 62 of the Act ........... ............................... 3
3.3 Commission in Court Session
The Commission in Court Session is constituted each time by three Commissioners with the
exception of the 2016 State Wage which was constituted by all four available Commissioners. The
extent to which each Commissioner has been a member of the Commission in Court Session is
indicated by the following figures:
Chief Commissioner A R Beech ....................................................................... 0
Chief Commissioner P E Scott ......................................................................... 0
Senior Commissioner P E Scott (Acting) ........................................................... 1
Commissioner S J Kenner .............................................................................. 2
Senior Commissioner S J Kenner (Acting) .........................................................
Commissioner T Emmanuel ............................................................................ 2
Commissioner D J Matthews ........................................................................... 2
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Matters Before the Commission
These Commission in Court Session matters comprised of the following:
State Wage Order Case — s 50A Determine rates of pay for purposes of
Minimum Conditions of Employment Act 1993 and Awards ............................... 1
General Order — s 50 .............................................................................. 1
3.3.1 Appeals against decisions to take removal action

These appeals are dealt with by three Commissioners sitting together. Part 3.3.1. (b) and 3.3.1. (c)
have been added to this Report as a result of the Custodial Legislation (Officers Discipline)
Amendment Act (No. 29 of 2014) which vests the Commission with a new area of jurisdiction.
3.3. 1. (a)

Police Act 7892

There was one appeal during this reporting period.
See also Part 5.7.
J.3.1. (b) Prisons Act 1981

There was one appeal during this reporting period.
0

3.3.1. (c) Young Offenders Act 1994

There were no appeals during this reporting period.
3.4 Rule Variations by Registrar

Variation of Organisation Rules by the Deputy Registrar .......

......................... 2

3.5 Boards of Reference

Long Service Leave - Standard Provisions ............................................................... 2
Long Service Leave - Construction industry Portable Paid Long Service Leave Act 1985 ...... 1
3.6 Industrial Agents Registered by Registrar

The Act provides for the registration of industrial agents who carry on business of providing advice
and representation, and who are not legal practitioners or industrial organisations (s 112A).
C:

Number of new agents registered during the period ..
Total number of agents registered as corporate body
Total number of agents registered as Individuals ......
Total number of agents registered as at 30 June 2016

10

.5
28
14
42

Matters Before the Commission

3.7

Awards and Agreements in Force under the Act
Year

Number at 30 June

2012

2587

2013

2577

2014

2570

2015

2458

2016

1505

Table 1: Awards and Agreements in Force

3.8 Industrial Organisations Registered as at 30 June 2016
loyee Organisations
No. of organisations
Aggregate membership

Employer Organisations

42

17

190,696

5,375

Table 2: Industrial Organisations Registered as at 30 June 2016
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4 Summary of Main Statistics
4.1 Western Australian Industrial Relations Commission
MATTERS DEALT WITH
2012-2013

2013-2014

2014-2015 2015-2016

I

W Bench:

Appeals
Other Matters _

Mow
1Sectionent66 sitting
Matters (finalised)

8

19

7

14

7

2

9
5

18
2

0
2
1
o
0
5

2
3
o
o
o

----

4:1

Section 66 Orders issued
Section 49(11) Matters
Other Matters
Section 72A(6)
Consuftatons under s 62

7

3

1

2

0

o

0
0

10

10

3

3

o

5

2
3

1
1

19

28

18

12

111

279

104

88

32

30

46

56

0
0

1
0

1
o

0

56

24

41

36

44

50

159

130

0

0

0

0

o
0

0
o

1

0

0

o

176

159

146
113

;

• :rnmission in Court Session: '.
General Orders
Other Matters
Pic

Servid,Vpeal Boar

Appeals to PubFc Service Appeal Board
Illkagigpers sitting alone: .
Conferences'
New Agreements
New Awards
Variation of Agreements
Variation of Awards
Other Matters 2
Federal Matters
Boards Of Reference - Other Awards
(Chaired by a Commissioner)
Boards of Reference — Long Service Leave
Mat 112
ncluded:
glidaf*r Dismissal 1 SP
Unfair Dismissal claims
Contractual Benefits claims
3
.Arbitrator (1 SA) ,:,
Award/Agreement Variations
New Agreements
Orders Pursuant to s 80E
Reclassification Appeals
TOTALS: -17745

12

11.

3

104

94

0

111=111.
118
121

i
•
•

16

4

0

8

0

1

34

57
3

.

10
20
1
61
'_ 4.

11
3
0
86

MEM

Summar y of Main Statistics
4.1.1 Notes
1

CONFERENCE applications include the 2012-2013 2013-2014
following:
Conference applications (s 44)
59
232
..
Conferences referred for arbitration (s 44(9))
12
11
PSA conferences
34
33
PSA conferences referred
4
3
,
,
TOT' ^.; 1111111111
.11 .,_ , :

2014-2015

2015-2016

48
12
42
2
.
.:104

40
12

34
2
,88 ,.

(Note: For each conference application, the Commission may convene a number of conferences as
the issues are identified, conciliated and resolved.)
2

OTHER MATTERS include the following:
Apprenticeship Appeals
Award applications other than for variation

2012-2013
0

2013-2014
4

2014-2015
5

2015-2016
7

NR

NR

99

0

Occupational Safety & Health Tribune

0

4

5

2

Public Service Applications

17

5

12

12

Requests for mediation

NR

NR

15

15

Road Freight Transport Industry Tribunal #°

NR

NR

31

31

11111FIV_S

': :-.

111111

17

").,..,..

. ,

'i 5 ,.

Table 3: Matters dealt with 2012 — 2016

#The Tribunal operates under the Occupational Safety and Health Act 1984 and thus its operation
is outside the scope of this Report. This figure records the number of applications to the Tribunal
which have been finalised. A further note on the operation of the Tribunal is at Part 6.7 of this
Report.
##The Tribunal operates under the Owner-Drivers (Contracts and Disputes) Act 2007 and thus its
operation is outside the scope of this Report. This figure records the number of applications to the
Tribunal which have been finalised. A further note on the operation of the Tribunal is at Part 6.6 of
this Report.

NR = not reported
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2013-2016 Full Bench and President Matters
2015-2016

2014 2015

2013-2014

2012-2013
Year

Figure 2: 2013 —2016 Full Bench and President Matters

2013-2016 Commissioner Sitting Alone
2015-2016
2014-2015
2013-2014

1

2012-2013
Year
0

50

100

150

200

No. of Matters Finalised
II Conferences iii New Agreements Li New Awards

Figure 3: 2013 — 2016 Commissioner Sitting Alone

14

250

300

350

Summary of Main Statistics

2013-2016 s 29 Matters
2015-2016
2014-2015
2013-2014
2012-2013
Year

0

50

100

150

200

250

300

No. of Matters Finalised
II unfair Dismissal Claims
ha Contractual Benefits Claims
Figure 4: 2013— 2016 Section 29 Matters

4.2 The Western Australian Industrial Appeal Court
See Part 1.1.1 of this Report.
Decisions issued by the Industrial Appeal Court during this period .................................... 5
Orders issued by the industrial Appeal Court during this period ....................................... 9
4.3 Industrial Magistrates Court
The Industrial Magistrates Court (IMC) is constituted by an Industrial Magistrate. Industrial
Magistrates are appointed as such by Western Australia's Chief Magistrate. The IMC exercises
both general and prosecution jurisdictions, as defined in s 81CA of the Act.
4.3.1 General Jurisdiction

0

The IMC hears claims alleging the breach of industrial awards and agreements made under the Act
and the Fair Work Act 2009 (Cth). In addition, the IMC deals with claims concerning the alleged
breach of state and federal employment-related legislation and the enforcement of orders issued by
the Commission.
4.3.2 Prosecution Jurisdiction
In accordance with the Criminal Procedure Act 2004, the IMC exercises prosecution powers while
constituted as a court of summary jurisdiction. Predominantly, the proceedings brought before the
IMC under this jurisdiction concern the legislative obligations arising out of the Children and
Community Services Act 2004 which relate to the employment of children.

15

Corn

The IMC Registry processed a total of 218 claims this year. The following information provides a
breakdown of those matters:
Lodged Claims

218

Lodged Complaints

0

Resolved (total)

209

Resolved (lodged in the period under review)

149

Resolved but lodged in another financial period

60

Pending

79

Total number of resolved applications with penalties imposed

12

Total value of penalties imposed

$26,500

Total number of claims/complaints resulting in disbursements

19

Total value of disbursements awarded

$1,230

Claims/Complaints resulting in awarding wages

31

Total value of wages of Magistrate matters resolved during the period

$391,915

Lodged Claims
ki Lodged Complaints
la Resolved
61 Resolved

but lodged in
another financial year
Pending

Figure 5: Industrial Magistrate Matters

5 Commentary

5.1 Legislation
5.1.1 Industrial Relations Act 1979
There were no amendments for this Act during the reporting period. However, amendments to the
Prisons Act 1981 and the Young Offenders Act 1994 effected by the Custodial Legislation (Officers
Discipline) Amendment Act (No. 29 of 2014) vest the Commission with a new area of jurisdiction. It
allows prison officers and youth custodial officers to appeal against a decision dismissing them due
to their employer's loss of confidence in them. The Commission dealing with such appeals is made
up of three Commissioners, one of whom is to be the Chief Commissioner or the Senior
Commissioner.
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5.1.2 Industrial Relations Commission Regulations 2005
Citation

Gazettal
Relations 21 Aug 2015 p. 3336-46

Industrial
Commission
Amendment
Regulations (No. 3) 2015

Commencement
r. 1 and 2: 21 Aug 2015
(see r. 2(a));
Regulations other than r. 1 and 2:
24 Aug 2015 (see r. 2(b) and
Gazette 21 Aug 2015 p. 3310)

These amendments included provisions for the process for an appeal by a prison officer or a youth
custodial officer who has been removed for loss of confidence.

5.1.3 Industrial Relations (General) Regulations 1997
There were no amendments for these Regulations during the reporting period.
5.1.4 Industrial Relations Commission (Government School Teachers

[Elections]) Regulations 1985
Citation

Gazettal
Relations 13 Nov 2015 p. 4644-4645

Industrial
Commission
(Government
School Teachers Tribunal
[Elections])
Repeal
Regulations 2015

Tribunal

Commencement
r. 1 and 2: 13 Nov 2015
(see r. 2(a));
Regulations other than r. 1 and 2:
14 Nov 2015 (see r. 2(b) and
Gazette 21 Aug 2015 p. 4644)

The Government School Teachers Tribunal was a constituent authority created by division 1 of
Part IIA of the Act. Division 1 was repealed by s 10 of the Industrial Legislation Amendment Act
1995 and these Regulations have been redundant since then. It was intended that the repeal of
these Regulations could be effected by the Labour Relations Legislation Amendment and Repeal
Bill 2012 however in the absence of that Bill, it was appropriate to repeal them independently.
5.2 Commission in Court Session

5.2.1 State Wade Case
On 10 June 2016 the Commission in Court Session delivered its decision in the 2016 State Wage
order case pursuant to s 50A of the Act. Section 50A requires the Commission before 1 July in
each year, to make a General Order setting the minimum weekly rate of pay applicable under the
Minimum Conditions of Employment Act 1993 (MCE Act) to adults, apprentices and trainees, and
to adjust rates of wages paid under awards ([2015] WAIRC 00435; (2015) 95 WAIG 679).
The application for the 2016 State Wage order was created on the Commission's own motion. The
Commission placed public advertisements of the proceedings and received submissions from the
Hon Minister for Commerce (the Minister), UnionsWA, the Chamber of Commerce and Industry of
Western Australia Inc (CCIWA), Western Australian Council of Social Service, and Mr George
Williams. The Minister, UnionsWA and CCIWA appeared in the proceedings and also made oral
submissions.
After hearing submissions and considering the evidence, the Commission issued a General Order
that adjusted the current minimum wage and rates of wages paid under awards by an increase of
$13,00 per week, bringing the minimum wage for award covered employees and award free
employees covered by the MCE Act to $692.90.
The operative date was from the first pay period on or after 1 July 2016.
Apart from the necessary resulting changes to Principle 9 of the Statement of Principles, there
were no other changes to the Principles.
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As at 30 June 2016, there were 233 awards in force. Of those awards, some 218 were varied as a
result of the 2016 State Wage Case Order.
The Commission again webcast the proceedings, as it has done since 2007.
5.2.2 Minimum Rate for Award Apprentices 21 years of age and over under the
Minimum Conditions of Employment Act 1993
The State Wage order also ordered that the minimum weekly rate of pay applicable under s 14 of
the MCE Act to an apprentice who has reached 21 years of age shall be $593.90 per week on and
from the commencement of the first pay period on or after 1 July 2016.
5.2.3 Minimum Weekly Wage Rates for Apprentices and Trainees under the
Minimum Conditions of Employment Act 1993
Minimum weekly rates of pay for junior apprentices and trainees pursuant to s 14 of the MCE Act
were also dealt with in the State Wage order.
Apprentices and trainees under the MCE Act refers to the classes of apprentice and trainee,
respectively, to whom an award does not apply and to whom there is no relevant award to apply if
an employer-employee agreement is in force or is subsequently entered into.
For this class of apprentice, it was ordered that the minimum weekly rate of pay shall be the rate of
pay determined by reference to apprentices' rates of pay in the Metal Trades (General) Award.
The Commission ordered that for this class of trainee, the minimum weekly rate of pay at the
relevant Industry/Skill level is based on the Metal Trades (General) Award. The date of operation
was the commencement of the first pay period on or after 1 July 2016.
5.2.4 Location Allowance General Order
The Location Allowance General Order prescribes allowances to compensate employees
employed at specified locations for the cost of living, isolation and climate associated with those
locations. Each year, of its own motion, the Commission reviews the prices component of the
allowances and adjusts them by the Perth Consumer Price Index. Such a review was again
undertaken, and the allowances contained in 81 awards were adjusted from 1 July 2016.
([2015] WAIRC 00439; (2015) 95 WAIG 700)
5.3 Award Review Process

O

The Commission's Registry provides information and assistance to the Commission and members
of the public on matters pertaining to state awards and industrial agreements. This includes the
maintenance of electronic versions of the awards and industrial agreements which are made
available to the general public in consolidated form on the Commission's website at
www.wairc.wa.cov.au .
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During the reporting period, the number of applications relevant to awards and industrial
agreements received in the Registry were:
Type of Application

0

Number of Applications

Application to vary an award
(general)

36

Application to vary an award
(public sector)

12

Application for a new industrial agreement
(general)

56

Application for a new industrial agreement
(public sector)

3

1

Table 4: Number of Award and Agreement applications

Following determination of these matters by the Commission, the Registry is responsible for
ensuring that the relevant documents are accurately updated and available to members of the
public in a timely fashion, via the Commission's website. Members of the public may also purchase
hard copies of awards and industrial agreements if they so wish.
Of particular significance this year was the cancellation of 952 industrial agreements. These
particular industrial agreements had become obsolete, either as a flow-on of the introduction of the
Work Choices (Commonwealth) legislation in 2006, or because the respondent employer had
ceased to trade at some point in time after the industrial agreement had been registered.
The Registry continues to provide information in terms of historical awards and industrial
agreements to the Commission and the public.
5.4 Right of Entry Permits Issued
Under Division 2G of the Act, an authorised representative of a registered organisation may, during
working hours, enter a workplace of employees who are eligible for membership of the authorised
representative's organisation to:
•

hold discussions with employees who wish to participate in discussions.

•

request inspection and copies of relevant documents, and inspect a worksite or equipment,
for the purpose of investigating any suspected breaches of:
o Industrial Relations Act 1979;
o Long Service Leave Act 1958;
o Minimum Conditions of Employment Act 1993;
o Occupational Safety and Health Act 1984;
o Mines Safety and Inspection Act 1994;

o an award;
o an order of the Commission;
o an industrial agreement; or
o an employer-employee agreement that applies to any relevant employee.
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The Registrar issues right of entry permits to authorised representatives of registered organisations
on the application of the secretary of the organisation. A permit cannot be issued to a person who
has previously had their permit revoked by the Commission in Court Session without the authority
of the Commission in Court Session, The following permits were issued to authorised
representatives of organisations:
1711-74r771-2/13
Organisation ----1
Association of Professional Engineers, Australia
(Western Australian Branch) Organisation of
2
Employees, The
Australian Medical Association (WA) Incorporated
0
Australian Nursing Federation, Industrial Union of
14
Workers Perth, The
Australian Rail, Tram and Bus Industry Union of
1
Employees, Western Australian Branch, The
Australian Workers' Union, West Australian Branch,
13
Industrial Union of Workers, The
Automotive, Food, Metals, Engineering, Printing &
Kindred industries Union of Workers - Western
6
Australian Branch, The
Civil Service Association of Western Australia
22
Incorporated, The
Electrical Trades Union WA
11
Construction, Forestry, Mining and Energy Union of
5
Workers, The
Health Services Union of Western Australia (Union of
5
Workers)
Independent Education Union of Western Australia,
1
Union of Employees, The
Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial Union of
1
Workers, The
Shop, Distributive and Allied Employees' Association
5
of Western Australia, The
State School Teachers' Union of W.A. (Incorporated),
7
The
Transport Workers' Union of Australia, Industrial Union
3
of Workers, Western Australian Branch
United Voice WA
38
Western Australian Municipal, Administrative, Clerical
6
and Services Union of Employees
Western Australian Prison Officers' Union of Workers
0

IITAL

1

111r140

.

li

2013/14

2014/15

2015/16

0

0

1

3

1

1

13

5

5

3

1

2

0

2

1

1

0

1

10

10

5

1

0

1

1

2

4

3

2

1

3

3

3

0

0

11

0

0

6

5

4

6

3

7

39

18

14

6

4

2

26

13

0

1

1

133 •

I
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Number of permits that have been issued since 8 July 2002 (gross total) ................................... 1713
Number of permits issued dunng the 2015/16 financial year ........................................................ 63
Number of people who presently hold a permit ........................................................................ 373
Number of permits that are current ........................................................................................ 376
Number and names of permit holders who have had their permit removed or suspended
by the Commission in the current reporting period. .................................................................. 0
NB: This table does not reflect all permits issued in The reporting year
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5.5 Claims by Individuals — Section 29
Applications under s 29 relate to claims alleging unfair dismissal and claims alleging a denied
contractual benefit made by individual employees.
5.5.1 Applications Lodged

Table 6: Section 29 Applications Lodged

5.5.2 Applications Finalised

Table 7: Section 29 Applications Finalised

5.5.3 Applications Lodged Compared with All Matters' Lodged
Section 29 applications represent 21% of all the matters lodged in the Commission.
All Matters Lodged
Section 29 Applications Lodged

2012-2013
1064

2013-2014

2014-2015

2015-16

810

1632

1075

256

279

237

224

ot ion 29 as (A) of All Matters
W%
odged
r

34%

;,

15%

'All Matters means the full range of matters that can be initiated under the Act for reference
to the Commission.
Table 8: Section 29 Applications lodged compared with all matters lodged

5.5.4 Applications Finalised Compared with All Matters Finalised
All Matters Finalised
Section 29 Applications Finalised
of All Matters Finalised

2012-2013
797
270

2013-2014
975
263

33.9%

27%

2014-2015
1163
254

2015-16
994
239
24%

Table 9: Section 29 Applications finalised compared with all matters finalised
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5.5.5 Matters — Method of Settlement
The following table shows that 73% of s 29 matters were settled without recourse to formal
arbitration.
Unfair
Dismissal

Contractual
Benefits

Total

Arbitrated claims in which order issued

26

36

62

26.7

Settled after proceedings before the Commission

45

43

88

37.9

9

1

10

4.3

14

22

36

15.5

18

18

36

15.5

112

120

232

Matters referred for investigation resulting in
settlement
Matters discontinued/dismissed before
proceedings commenced in the Commission
Matters withdrawn/discontinued in Registry
Dal Finalised in 2015/16 Reporting Year

100 r

Table 10: Section 29 Applications Method of Settlement

5.5,6 Demographic Data for Section 29 Applications
The Commission began to collect demographic data during the 2000/2001 reporting year to capture
additional information on applications at the time of lodgement. Provision for supplying this
information is located in the schedule of particulars attached to the Notice of Application. It is not
compulsory for an applicant to provide this information and many applicants choose not to do so.
The following tables illustrate a variety of characteristics relating to applicants who have claimed
redress under s 29 of the Act.
5.5.6. (a) Representation
The table following was constructed from the survey of cases over the reporting period and shows
that the majority of applicants were prepared to conduct their own case n the Commission whilst
the remainder were represented in some form.
%No

Male

Female

No Data

Total

% Male

% Female

Industrial Agent

11

12

0

23

9.1

12.4

0

10.3

Legal
Representation
Personal

19

8

1

28

15.7

8.2

16.7

12.5

74

57

0

131

61.2

58.8

0

58.5

17

20

0

37

14

20.6

0

16.5

0

0

5

5

0

0

63.3

2.2

Other
No Data Provided

TOTAL 1F-: 121

.

1

97' ii6
-11-224 7

Table 11: Section 29 Applications — Representation
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5.5.6. (b)

Age and Gender Groups

%Male

%Female

%No
Data

%Total

2

0.8

1

0

0.9

0

4

0.8

3.1

0

1.8

3

0

10

5.8

3.1

0

4.5

49

34

0

83

40.5

35.1

0

37.1

41 to 50

27

20

1

48

22.3

20.6

16.7

21.4

51 to 60

22

23

0

45

18.2

23.7

0

20.1

12

8

0

20

9.9

8.2

0

8.9

2

5

Age Group

Male

Female

Under 16

1

1

0

17 to 20

1

3

21 to 25

7

26 to 40

. Over 60
No

0

Data

No Data Total

_

Provided

rCrfirill

6 -224 .111100 11.104111K100,11110111
5

97

12

1.7

5.2

63.3

5.4

Table 12: Section 29 Applications - Age Groups
5.5.6. (c)

Employment Period

Period of
Employment

Male

1

Female No Data Total %Male % Female

%No
Data

%Total

Under 3 months

21

8

1

30

17.4

8.2

16.7

13.4

4 to 6 months

11

7

0

18

9.1

7.2

0

8

7 to 12 months

8

12

0

20

6.6

12.4

0

8.9

1 to 2 years

9

18

0

27

7.4

16.6

0

12.1

2 to 4 years

24

17

0

41

19.8

17.5

0

18.3

4 to 6 years

16

9

0

25

13.2

9.3

0

11.2

Over 6 years

20

20

0

40

16.5

20.6

0

17.9

12

6

5

ar

No Data Provided

l III 1111

6

,

.2411111.11 1111: 100111011
23

9.9

6.2

83.3

10.3

100

Table 13: Section 29 Applications - Employment Period
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5.5.6. (d)

Salary Range
Male

Female

No Data

Total

%Male

%Female

°DAaNt°a

%Total

Under $200 PNV

12

8

0

20

9.9

8.2

0

8.9

$201 to $600 PM

4

16

0

20

3,3

16.5

0

8.9

$601 to $1000 PNV

21

28

0

49

17.4

28.9

0

21.9

$1001 to $1500 PAN

34

24

1

59

28.1

24.7

16.7

26.3
_

$1501 to $2000 PNV

19

14

0

33

15.7

14.4

0

14.7

Over $2001 PAN

31

7

0

38

25.6

7.2

0

17

0

0

5

5

0

0

83.3

2.2

.100

1

No

Data Provided
_

_.,

' TAL

''

:

2 -:

97

.

111:. '

224'
•

c_

.. 100

i

''

rri.

.

Table 14: Section 29 Applications - Salary Range
5.5.6. (e) Category of Employment
Nature of
Employment

)/0 Female

%No
Data

%Total

5.6

16.5

G

10.3

4

3.3

0

0

1.3

0

0

0

0

0

0

5

1

10

3.3

5.2

16.7

4.5

27

21

0

48

22.3

21.6

0

21.4

15

4

0

19

12.4

4.1

0

8.5

58

33

0

91

47.9

34

0

40.6

2

8

0

10

1.7

8.2

0

4.5

1

2

0

3

0.8

2.1

Part Time

3

5

0

6

2.5

5.2

0

3.6

No Data
Provided

0

3

5

8

0

3.1

63.3

3.6

100

100

71781

100

Male

Female

No Data

Total

%Male

7

16

0

23

F/Time

4

0

0

Casual P/Time

0

0

Fixed Term

4

Full Time
Permanent

Casual
Casual

Permanent

F/Time
Permanent
P/Time
Probation

Table 15: Section 29 Applications - Category 0 Employment
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5.5.6. (0

Reinstatement Sought by Gender

Reinstatement
Sought

Male

Female

No
Data

Total

%Male

% Female

Yes

23

28

0

51

19

28.9

No

29

38

0

67

24

39.2

69

31

6

106

57

121

97

6

100

No Data
.._.
. . .
Provided

'

TOTAL

,

22 4

*

%No
Data

/Total

0

22.8

0

29.9

32

100

47.3

100

100

100.

.

Table 16: Section 29 Applications - Reinstatement Sought by Gender

5.5.6. (g) Reinstatement Sought by Age Group
Age Groups

Yes

No

No Data

Total

%Yes

%No

%No Data

%Total

Under 16

0

1

1

2

0

1.5

0.9

0.9

17 to 20

1

3

0

4

2

4.5

0

1.8

21 to 25

2

2

6

10

3.9

3

5.7

4.5

26 to 40

15

31

37

63

29.4

46.3

34.9

37.1

41 to 50

10

17

21

48

19.6

25.4

19.8

21.4

51 to 60

16

5

24

45

31.4

7.5

22.6

20.1

Over 60

4

7

9

20

7.8

10.4

8.5

8.9

No Data Provided

3

1

8

12

5.9

1.5

7.5

5.4

AUL

.

1 1 1 ..

_

21

Table 17: Section 29 Applications - Reinstatement Sought by Age Group

5.6 Employer-Employee Agreements
Employee-employer agreements (EEAs) are confidential, individual employment agreements
between an employer and an employee, which set out agreed employment terms and conditions
relevant to them.
Applications which seek to register an EEA are made to the Registrar of the Commission. The
legislative provisions around the lodgement and registration of EEAs are set out in the Act, within
Part VID. An EEA will not be accepted for lodgement, nor will it be registered, where certain
requirements of the Act have not been met.
Among those requirements is the need to conduct a comparison between the EEA and the relevant
or comparable award to ensure that, on balance, the employee is not disadvantaged by the terms
and conditions that would otherwise ordinarily apply to the employee.
In this financial year, the Registry received five EEAs for lodgement. Four of those EEAs were
registered and one was withdrawn as a result of the resignation of the employee party.
The table below identifies statistics in relation to EEAs.

25

Commenta

5.6.1 Applications to Lodge EEAs for Registration
Number of EEAs Lodged

2012-13 I 2013-14 I 2014-15 I 2015-16
4

5

4

1

1;110

4

5

Meeting Lodgement Requirements
Not Meeting Lodgement Requirements
Total

•

Table 18: Applications to Lodge EEAs for Registration

5.6.2 EEAs Lodged for Registration
_

v

Outcome

and

2012-13

%

2013-14

Ref used

1

33%

Registered

2

Withdrawn

0

Total

Finalised
'A

2014-15

%

2015-16

4)/0

0

0

0

0

0

0

67%

3

100

4

80

4

80

0

o

1

20

1

20

5

-A
'''I r
1
;.

-"-.•

_

o
-7
.
,•i:

,

ir : 100 ,. : .

Table 19: EEAs lodged for Registration and Finalised

5.7 Appeals Pursuant to Section 33P of the Police Act 1892
These are appeals pursuant to s 33P of the Police Act 1892 and are filed by police officers who
have been removed from the WA Police under s 8 of that Act. They are heard by three
Commissioners, one of whom must be either the Chief Commissioner or the Senior Commissioner.
During the reporting period, there was one appeal filed in the Commission, which has been
adjourned to later this year pending the outcome of the appellant's trial in the District Court.

5.8 Mediation Applications pursuant to the Employment Dispute Resolution
Act 2008
The Employment Dispute Resolution Act 2008 (EDR Act) provides that the Commission can be
asked to mediate any question, dispute or difficulty that arises out of or in the course of
employment. This is wider than an "industrial matter" under the Industrial Relations Act.
During the reporting period, 15 mediation applications were lodged, and 10 of those were finalised.
Nine of those 10 had a mediation held, but one did not proceed as it settled before a mediation was
held.
Two pending mediation applications from the previous reporting period were finalised during this
reporting period. Of those, one did not proceed at the applicant's request. For the other, the
Commission issued a report finding.
The EDR Act has been utilised by parties to industrial disputes which would not be within the
jurisdiction of the Commission pursuant to the Industrial Relations Act. This includes disputes in
industries of significance to the State's economy, which highlights the importance of the EDR Act.
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6 Matters of Interest
6.1 Industrial Appeal Court
6.1.1 Appeal against Full Bench order to register Principals' Federation of
Western Australia as an organisation dismissed
The State School Teachers' Union of WA (Incorporated) appealed against an order made by the
majority of the Full Bench pursuant to s 53(1) of the Act authorising the Registrar to register the
Principals' Federation of Western Australia as an organisation. The central issues raised in the
proceedings before the Full Bench arose out of 'overlapping coverage' of persons eligible to be
members of each organisation. The Industrial Appeal Court dismissed the appeal.
Justice Buss distilled a number of principles in the decided cases in respect of the obligation placed
on the Full Bench by s 55(5):
1. The Full Bench must refuse an application if there is an existing registered organisation able it
to enrol as a member some or all of the persons eligible to be members of the applicant
organisation, 'unless the Full Bench is satisfied that there is good reason, consistent with the
objects prescribed in s 6, to permit registration'.

O

2. The prohibition in s 55(5) is not absolute because the Full Bench is entitled to grant an
application under s 55(5), even though it would result in total or partial dual coverage, if it is
satisfied that 'there is good reason, consistent with the objects prescribed in s 6, to permit
registration'.
3. Section 55(5) expressly refers to all of the objects prescribed in s 6, not merely some of them
4. The second object in s 6(e) 'to discourage, so far as practicable, overlapping of eligibility for
membership of [representative organisations of employers and employees]', is only one of the
matters to be taken into account by the Full Bench. The words 'consistent with' do not mean
'advance', and the Full Bench may have regard to matters which do not advance the objects
prescribed in s 6, provided those matters are consistent with those objects.
5. Section 6(e) is not intended to prohibit total or partial dual coverage. The phrase 'and to
discourage, so far as practicable, overlapping' indicates that the second object in s 6(e) may
yield to other legitimate objects from time to time and as the occasion demands. ID]iscourage'
does not mean 'prevent' nor does it prevent total dual coverage.
6. It is for the Full Bench to decide upon the weight to be given to the factors it is to take into
account.
([2016] WASCA 3; (2016) 96 WAIG 1)

0

6.1.2 Application for an order to pay costs dismissed
Following the dismissal of an appeal, The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch sought an order that the Public Transport Authority of Western
Australia pay its costs of the appeal. The application for an order was dismissed. In dismissing the
application for costs, Le Miere J (with whom Buss and Murphy JJ agreed) made some salient
observations about the discretion to make an award of costs. (It is notable that the power of the
court to make an award is cast in the same terms as the power of the Commission to make such
an award). His Honour observed [5]:
1. The court has no power to order the unsuccessful party to pay the costs of any other party for
the services of any legal practitioner of that party unless, in the opinion of the court, 'the
proceedings have been frivolously or vexatiously instituted or defended, as the case requires'
by the unsuccessful party.
2. The test for enlivening the court's power to order the payment of legal costs is whether the
proceedings have been frivolously or vexatiously instituted or defended, as the case may be,
and not whether the proceedings are in fact frivolous or vexatious.
3. If the court is of the opinion that the proceedings were frivolously or vexatiously instituted or
defended, it does not necessarily follow that where this test has been satisfied, that an order for
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the payment of those costs will be made. Where the test is satisfied, the court may,
nevertheless, having regard to the general policy of s 86(2) and all the circumstances of the
case, decide, in the exercise of its discretion, to make no order as to costs.
4. The ordinary meaning of 'frivolously', in relation to a claim, is having no reasonable grounds for
the claim. The ordinary meaning of 'vexatious' is instituting the claim without sufficient grounds
for success purely to cause trouble or annoyance to the other party.
5. Something substantially more than either a lack of success, or the prospect of a lack of
success, must be established before an unsuccessful party can be held to have frivolously or
vexatiously instituted or defended an appeal under s 90. Not every appeal which is determined
to be without merit will necessarily have been instituted frivolously or vexatiously.
([2015] WASCA 150, (2015) 95 WAIG 1593;
[2015] WASCA 150 (S); (2015) 95 WAIG 1597)
6.1.3 Full Bench found to have the power to extend time in which to institute an
appeal
The Industrial Appeal Court dismissed an appeal against a decision of the majority of the Full
Bench that found it has power pursuant to s 27(1)(n) of the Act to extend the time in which a party
may institute an appeal.
([2015] WASCA 195; (2015) 95 WAIG 1600)
6.2 Full Bench
6.2.1 Appeals
6.2_1. (a) Inte,rim Reinstatement Orders

Section 44(6)(bb)(ii) of the Act provides the Commission with the power to make interim orders in
certain matters. In this case, the union sought an interim order that the employer continue to pay a
dismissed employee pending the hearing and determination of his claim of unfair dismissal. The
Commission refused to make the order and the union appealed this decision to the Full Bench.
The Full Bench determined the principles to apply when considering an application for an interim
reinstatement order.
The Full Bench rejected the submission that the principles that apply to the granting of an
application for an interlocutory injunction should be applied when determining an application for an
interim order of reinstatement where a person claims they have been harshly, oppressively or
unfairly dismissed. The Full Bench also rejected a submission that s 44(6)(bb)(ii) creates a
rebuttable presumption in favour of making an order unless a finding is made in the circumstances
that it is inappropriate to grant the relief claimed.
The Full Bench found that the power to make an interim order of reinstatement pursuant to
s 44(6)(bb)(ii) is confined only by the requirement that the order be interim and the Commission
must form the requisite opinion that the order must be appropriate in the circumstances pending
resolution of the claim. Further, that when considering whether an interim order would be
appropriate, the Commission is bound to act in accordance with s 26(1) of the Act.
([2016] WAIRC 00125; (2016) 96 WAIG 230)
6.2.1. (b) Full Bench strikes out appeals on grounds of want of .jurisdiction

The Full Bench struck out appeals against two decisions by the Industrial Magistrate dismissing
claims for accrued annual leave on grounds of want of jurisdiction.
The appellants were sales consultants who were paid commission. They each claimed they were
entitled to be paid annual leave accrued under the Minimum Conditions of Employment Act 1993
(WA), the terms of which became a notional agreement preserving state award (NAPSA) pursuant
to the Workplace Relations Act 1996 (Cth) and later a transitional instrument pursuant to the Fair
Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth).
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The Full Bench, after considering the jurisdiction of the Commission to determine matters and the
defining characteristics of a court found the Commission is a 'court' within the meaning of s 78B of
the Judiciary Act.
The Full Bench found it did not have jurisdiction to hear the appeals because:
(a)

the claims were instituted under s 90(2) of the Fair Work Act 2009 (Cth) for enforcement of
a transitional instrument. Pursuant to s 565 of the Fair Work Act an appeal against a
decision of the Industrial Magistrates Court (being an eligible state court exercising
jurisdiction under the Fair Work Act) only lie to the Federal Court; and

(b)

by operation of s 109 of the Constitution, s 565 of the Fair Work Act raised a direct
inconsistency, so as to exclude the operation of s 84 of the IR Act which confers jurisdiction
on the Full Bench to hear and determine an appeal against a decision of an Industrial
Magistrate.
(120151 WAIRC 00862; (2015) 95 WAIG 1513)

6.2.1. (c) The Australian Rail, Tram and Bus industry Union of Employees. West
Australian Branch v Public Transport Authority of Western Australia

This matter was an industrial matter referred for hearing and determination pursuant to s 44(9) of
the Act by the union. The parties were in dispute about the termination of employment of a
member of the union, following a secondary disciplinary process being instituted against her.
The grounds of termination were that she had knowingly given false accounts and made a false
allegation in relation to events that had occurred in an altercation she had with a station coordinator
on 27 April 2013.

0

In earlier proceedings, Kenner C had made specific findings of fact about the incident in question.
In particular he:
(a)

rejected her version of events and found that the station coordinator had not
conducted himself in an intimidating, threatening and aggressive behaviour as
alleged by her; and

(b)

found she shouted at the station coordinator and engaged with him in an
inappropriate manner, pointing her finger at him and at his face while leaning
towards him.

In proceedings following the termination of employment, Mayman C found the misconduct alleged
by the PTA had been made out and dismissed the union's application for reinstatement. On
appeal, the Full Bench found Mayman C erred.
•

O

The Full Bench found that in the absence of any direct evidence that she had deliberately
concocted her version of events of the incident in question, the Commission was required to
answer the question whether standing in the shoes of the employer the most probable inference
that could be drawn was that she had intended to give a false account, that is she intended to
conduct herself dishonestly prior to giving her first account of events.
When regard was had to the evidence and findings made at first instance, the Full Bench found
that Mayman C had erred by not properly analysing the evidence and material by applying the high
standard of proof referred to in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336.
The PTA unsuccessfully sought a writ of certiorari to quash this decision of the Full Bench in
V [No 2]: Public Transport Authority of Western Australia v Western Australian Industrial Relations
Commission [2016] WASC 135.

([2015] WAIRC 00936; (2015) 95 WAIG 1605)
6.2.1. (d) Public Transport Authority of Western Australia v The Australian Rail. Tram
and Bus Industry Union of Employees, West Australian Branch

In V [No 2], referred to above, the Full Bench remitted the matter for further hearing and
determination at first instance as to whether the union member should be reinstated or alternatively
be paid compensation.

29

Matters of Interest
After hearing the parties, Harrison C made an order of reinstatement. On appeal, the majority of
the Full Bench upheld the appeal and varied the decision by making an order of compensation for
loss caused by the dismissal.
In determining the appeal, the Full Bench set out principles to apply to an exercise of discretion
when considering whether to order reinstatement of a claimant where a relevant circumstance is a
claim by the employer that there has been a loss of trust and confidence in the claimant. These
include, in summary, that the onus is on the employer to establish credible reasons why
reinstatement is impracticable, and that the question to be determined by the Commission is
whether there can be, in the circumstances, a sufficient level of trust and confidence restored to
make the employment relationship between the employer and the claimant viable and productive.
([2016] WAIRC 00236; (2016) 96 WA1G 408)
6.2.1. (e)

Entitlement to payment for pro-rata long service leave

At first instance, the Industrial Magistrate found that the employee was entitled to payment for prorata long service leave under the Long Service Leave Act 1958 (WA) (the LSL Act) on grounds that
she was not entitled to, or eligible to become entitled to, long service leave under an industrial
agreement that was at least equivalent to the entitlement under the LSL Act.
The employee was employed as a passenger ticketing assistant for more than seven years, but
less than 10 years. Her employment was covered by the terms of an industrial agreement which
provides for pro-rata long service leave in limited circumstances. However, none of the
circumstances set out in the industrial agreement were applicable to her.
The Industrial Magistrate found that to ascertain whether the terms of the industrial agreement
were at least equivalent to the LSL Act required an analysis of the circumstances of the person
applying for long service leave at the time they apply. The Full Bench found the Industrial
Magistrate did not err in his approach to the interpretation of the LSL Act.
([2015] WAIRC 00918, (2015) 95 WAIG 1620)
6.2.1. (f) ANF — WA Health industrial agreement

These were two appeals that arose out of limited leave being granted to allow the Minister for
Health and the Minister for Commerce representation by legal practitioners in a substantive
application by the Minister for Health and the Australian Nursing Federation pursuant to s 42G of
the Act to include provisions when registering an industrial agreement. The agreement containing
arbitrated terms was registered by the Commission by order on 16 October 2014.

0

The appeals did not proceed in 2014 as the Minister for Health sought judicial review of a term of
the agreement that prescribed parking fees. In Re Harrison; Ex parte Hames [2015] WASC 247
Beech J found that although the subject matter of parking fees to be paid by employees whose
terms and conditions of employment were covered by the agreement related to an industrial matter,
the term was invalid as it set fees charged by a third party which was not an employer.
After the decision in Re Harrison, the Full Bench listed the two appeals for cause to show why the
appeals should not be dismissed.
Pursuant to s 42G(6) of the Act, no appeal lies from an order that an agreement include provisions
specified by the Commission. No ground in either appeal sought to 'appeal' the decision to include
provisions in the agreement. However, the appellants sought the making of an order quashing the
order to include provisions in the agreement on grounds that if it is found that either appellant had
been unfairly or inappropriately denied representation, this would mean the decisions were void
and no decision had been made under s 42G(2) of the Act. Further, they argued that the power to
quash the decision arises from the incidental power implied in s 49(5) of the Act, as the Full Bench
has jurisdiction to make orders reasonably required or legally ancillary to its statutory powers.
Alternatively, it was argued that even if the questions raised in the appeals were moot, the
determination of the questions would be in the public interest.
After determining it was not necessary to reconsider the question whether the powers in s 49(5) of
the Act are disjunctive, the Full Bench found that it is well established that a power cannot be
implied into a statutory provision that is contrary to an express provision. Thus, in the
circumstances where s 42G(6) prohibits review by the Full Bench of an order made under
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s 42G(2), it could not be said the order sought by the Ministers, to be reasonably required or legally
ancillary, to imply a power into s 49 of the Act.
The Full Bench then went on to find the appeal by the Minister for Health was moot, and struck out
the appeal. The reason for doing so was that the appeal by the Minister for Health was only
against an interlocutory decision. Consequently, in this appeal no review could be made of the
decision that finally disposed of the application; that is the order to register the agreement and to
include specified provisions in the agreement.
The Full Bench did not, however, strike out the Minister for Commerce's appeal as this appeal was
instituted against the final order of the Commission. It found that:
(a)

the privative provision in s 42G(6) must be construed strictly and that a decision flawed for
reasons of a failure to comply with the principles of natural justice is not a privative clause
decision; and

(b)

if it was satisfied that the order was reached contrary to the rules of procedural fairness that
the decision was void and in these circumstances it would be open to the Full Bench to
quash the whole of the order.
([2016] WAIRC 00087; (2016) 96 WAIG 210)

6.2.1. (g) Right of an employee to engage in secondary employment

The Full Bench considered the right of an employee to engage in secondary employment. It found
that whilst there is no general rule that an employee cannot engage in other employment in their
spare time, an employee may be in breach of the implied duty of good faith if their other
employment results in an incompatibility, conflict, or the destruction of confidence with their first
employer.
(120161WAIRC 00171; (2016) 96 WAIG 295)
6.2.2 Organisations that have ceased to function
6.2.2. (a) Union of Australian College Academics

The Full Bench granted an application made by the Registrar that registration of this employee
organisation be cancelled. The members sought cancellation as the organisation had effectively
ceased to function as an industrial organisation and its functions had been taken over by the
national body of the National Tertiary Education Union.
([2016] WAIRC 00103, (2016) 96 WAIG 261)
6.2.2. (b) Construction Contractors Association of Western Australia

O

The Full Bench also cancelled the registration of the Construction Contractors Association of
Western Australia on application by the Registrar on similar grounds. The members of this
employer organisation sought that it be deregistered as the organisation does not deai with
industrial matters and is able to represent the interests of its members through a simple
incorporated association.
([2016] WAIRC 00282; (2016) 96 WAIG 432)
6.3 Commission
6.3.1 Not for Profit Organisation held not to be a trading corporation
The issue whether a respondent to a claim of unfair dismissal is or is not a trading corporation
regularly arises because the Fair Work Act 2009 (Cth), with some exceptions, overrides the Act in
relation to trading corporations. On some occasions, when an employer, which almost certainly is
a trading corporation, is named as a respondent to the claim due to a lack of awareness by the
applicant of this issue; the Registry staff will raise the issue with the applicant, and may refer the
applicant for legal advice under the Commission's pro bono scheme, and the claim may be
withdrawn.
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Where the employer is in the not-for-profit social welfare sector, it may not be clear whether it is a
trading corporation, and a preliminary hearing to decide the issue may be necessary. That was the
case here where the Commission determined that a not for profit organisation is not a trading
corporation. The organisation provides assistance for persons with a disability seeking
employment who have been referred to them by government. The case is a useful example of how
the principles to identify a trading corporation are applied to the facts.
In this case, the organisation was a party to a certified agreement registered in the Fair Work
Commission, and the result of this case is that the agreement has no effect. The Commission
commented that whether an employer is covered by the Fair Work Act is not a matter of choice by
the employer, and it is an illustration of an employer assuming they are covered by the Fair Work
Act without actually investigating whether in law they are covered by it.
([2016] WAIRC 00165; (2016) 96 WAIG 361)
6.3.2 Former director of a company not an employee
The distinction between a director of a company and an employee of a company was illuStrated in
this case where a former director was found not to have been an employee of the company.
The Commission applied the tests to determine whether a person is an employee at common law,
and considered the totality of the relationship between the parties. The director was responsible for
the construction side of the business as the registered builder, and the other directors were
responsible for sales and administration.
The Commission considered the lack of control over the director, the "job description", the ability for
the director to perform work for others, the provision of tools, the director's integration into the
business, the taxation arrangements, the non-provision of employment entitlements such as annual
leave, and the nature of the payments made to the director. Importantly, there was an absence of
any written record noting an employment relationship.
The Commission held there was no employment relationship between the parties. As such, the
director's claim for denied contractual benefits did not fall within the Commission's jurisdiction.
([2015] WAIRC 00768; (2015) 95 WAIG 1545)
6.3.3 Implied terms considered by the Commission
The Commission often is asked to imply into the contract of employment a term which is not
expressly there. In this case, the applicant, a restricted legal practitioner at the time, entered into a
detailed written contract of employment with a law firm that had an office in Northam. The
applicant was employed for less than one month as a resident solicitor.
Despite the express terms of the written contract, the applicant argued there were a number of
implied terms in the contract, and claimed six months' salary, relocation and leasing costs, travel
costs, membership fees and practising certificate costs.
On the basis of the terms of the written contract and the factual matrix leading up to the applicant's
employment, none of the applicant's claim was made out.
([2015] WAIRC 00466; (2015) 95 WA1G 1455)
6.3.4 Bonus policy found not to be a term and condition of the employment
contract
The applicant claimed a contractual entitlement by way of payment of bonuses said to be denied to
him by the employer. The applicant maintained that a bonus policy became a term and condition of
his employment from shortly after his commencement. The employer contended that the policy
introduced for sales staff was discretionary and not contractually binding.
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The Commission was required to consider whether, by a variation to the applicant's contract of
employment, the bonus became contractually binding on the respondent. In considering the
relevant legal principles, in particular whether the applicant furnished any consideration for the
variation. Having regard to the parties' presumed intentions from all of the circumstances, the
Commission concluded that the bonus policy was not contractually binding. Furthermore, from its
terms, the policy was to be applied at the sole discretion of the respondent. Accordingly, any
purported contractual provision would be illusory.
([2016] WAIRC 00245; (2016) 96 WAIG 485)
6.3.5 Effect of Temporary Work (Skilled) visa (subclass 457) sponsorship on the
terms of the contract

These matters involved a contractual benefit claim and unfair dismissal claim brought by the
applicant against the respondents who operate a hairdressing salon. The respondents agreed to
sponsor the applicant for a Temporary Work (Skilled) visa (subclass 457) (457 Visa). It was a term
of the sponsorship that the applicant be paid $53,945 per annum or $27.30 per hour for a 38 hour
working week.
The Commission found it was not open to the respondent to pay the applicant less than the
threshold of $53,945 per annum. To do so would involve a contravention of the conditions of the
respondent's sponsorship of the applicant for the subclass 457 Visa. The Commission was
satisfied that the salary rate of $27.30 per hour as part of the scheme under the migration
legislation was incorporated into the applicant's contract of employment.
The applicant maintained the respondent made her repay $200 per week, as they were unable to
afford to continue to pay her $27.30 per hour, but provided a copy of her pay slips to the
Department of Immigration and Border Protection to prove that as her sponsor, they were
complying with their obligations. The Commission found that the applicant was underpaid $200 per
week from October to March 2014.
The Commission noted there is no clear statement in the Migration Act 1958 (Cth) or the Migration
Regulations 1994 (Cth) to the effect that a contract of employment formed or varied, contrary to a
sponsorship obligation, is to be struck down for illegality. It then considered whether such a
contract is prohibited by implication or is void or illegal on the basis of infringing public policy.
Having regard to the objects of the Migration Act, and the terms of the Migration Regulations and
the statutory instruments made under them, the Commission considered that taken together, they
operate to impiiedly prohibit the payment of a salary to an employee which is not more than that
prescribed by the Temporary Skilled Migration Income Threshold or the terms of the relevant
Notice of Decision. The Commission regarded the purported variations to the applicant's contract of
employment, to pay her below the salary as prescribed by the TSMIT and Notice of Decision, as
illegal and unenforceable, on the ground of being contrary to public policy. The applicant's claim for
contractual benefits was upheld.
In relation to the unfair dismissal claim, the Commission concluded that the applicant's lack of
achievement of at least minimum levels of financial return, and the possible consequences of her
ongoing employment, was canvassed with her by the respondent. This, combined with the
applicant engaging in other inappropriate conduct, meant that the applicant was not denied a fair
go all around.
([2016] WAIRC 00190; (2016) 96 WAIG 517)

6.4 Public Sector
6.4.1 General
The following is an overview of some of the public sector industrial relations matters dealt with
during the reporting period.
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6.4.1. (a) Disputes regarding lack of consultation

An application was referred to the Public Service Arbitrator by The Civil Service Association of
Western Australia Incorporated (CSA) against the Deputy Premier and Minister for Training and
Workforce Development, the Director General of that Department and a number of TAFE colleges.
The CSA complained that there had been a lack of consultation with employees and the union
about a decision to amalgamate 11 TAFE colleges into five TAFE colleges. Following five
conferences, many of the matters in dispute have been resolved and the parties have established
processes to enable them to resolve any ongoing and future issues. (PSAC 4 of 2016)
Another application was referred to the Arbitrator by the CSA against the Director General of the
Department of the Attorney General (DotAG) and the Commissioner for Corrections, Department of
Corrective Services (DCS). The dispute concerned a claim of a lack of consultation about the
decommissioning process of a shared service arrangement, where DotAG would cease providing
certain functions to DCS, and DCS would engage a private company. Following two conferences,
the parties have established processes to enable them to resolve any ongoing and future issues.
(PSAC 7 of 2016)
6.4.1. (b) Registerable Employee under Public Sector iviailagernent (Redeployment and
Redundancy) Regulations

The Commission considered a claim by an employee aggrieved by a decision made under the
Public Sector Management Act 1994 (WA) to not make him a registrable employee. Being a
registerable employee would have been a step towards voluntary severance attracting redundancy
pay. The respondent objected to the application, submitting that it did not make a decision which
would give the applicant standing to refer his application to the Commission.
This was the first time the Commission considered the issue of whether a decision had been 'made
under' the Public Sector Management (Redeployment and Redundancy) Regulations 2014 (WA)
(PSM Regulations). The Commission concluded that the PSM Regulations set out how an
employee may become registrable, rather than how an employee may not become registrable. The
PSM Regulations do not require or authorise a decision not to make an employee registrable or the
absence of a decision to make an employee registrable.
Accordingly, the respondent did not make a decision under the PSM Regulations about the
applicant, and the application was dismissed for want of jurisdiction.
([2016] VVAIRC 00233; (2016) 96 WAIG 534)
6.4.2 Prisons

0

Several disputes have been referred to the Commission by the Western Australian Prison Officers'
Union of Workers in relation to staffing levels in State prisons and terms and conditions of
employment,
6.4.3

Public Transport

A number of disputes were referred to the Commission by The Australian Rail, Tram and Bus
Industry Union of Employees, West Australian Branch involving its members at the Public
Transport Authority. These included the dismissal of various classifications of employees; matters
concerning terms and conditions of employment; and disciplinary matters.
6.4.4 Education
6.4.4. (a) A p plication for reclassification of an untrained teacher dismissed

This matter involved an application brought by United Voice WA on behalf of its member alleging
the duties and responsibilities undertaken by her in connection with work she did in relation to her
swimming teaching responsibilities, should be classified as that of an "untrained teacher".
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The respondent maintained the member performs the duties and responsibilities of an education
assistant Level 3. The respondent contended that given the importance of maintaining its numbers
of fully qualified teachers at schools, as a matter of policy, it no longer supports the use of
untrained teachers as permanent appointees.
The Commission found that an order requiring the respondent to sponsor an application to the
Teachers' Registration Board for a Limited Authority to Teach, and an offer of a teaching position in
swimming would be industrially unfair. It would impose a significant restriction on the school's
capacity to utilise its limited teaching resources in the most efficient manner as it could not deploy
such an employee to perform the broader functions of a classroom teacher.
([2016] WAIRC 00385, (2016) 96 WAIG 692)
6.4.4. (b) Primary School Deputy Principal properly demoted

A primary school Deputy Principal was found to have been properly demoted to Teacher after
acting aggressively and inappropriately towards a student umpire, other teachers and parents at an
interschool sports carnival. She was supposed to be supervising a group of girls in a Year 6 — 7
softball team.
The Commission said that a number of witnesses gave such similar accounts of the behaviour that
it was highly likely that she was rude, abusive and aggressive towards a range of people when she
was unhappy with the organisational arrangements for the carnival. A number of people made
complaints about her behaviour which caused distress to a number of people including a student
umpire and a fellow teacher.
The Deputy Principal was also alleged to have failed in her duty of care to the students by leaving
the oval. The Commission found that all of the other evidence led to the conclusion that she
indicated to those present an intention to leave; she packed up her belongings and stormed off.
She returned after being told by the Principal not to leave the students until he got there and that
she was gone for more than 5 minutes.
([2015] WAIRC 00517; (2015) 95 WAIG 1461)
6.4.4. (c) Teacher Unfairly Dismissed

A teacher whose employment was terminated for allegedly assisting Year 3 students in a National
Assessment Program — Literacy and Numeracy (NAPLAN) test, and who was alleged to have
referred to a student as a 'little b-tch r , successfully challenged her dismissal. The Commission
found that the investigation conducted by the Department of Education, the Investigation Report
and conclusions, were so flawed as to be unable to be relied on. Also, the evidence of the
Education Assistant who was present in the classroom when the teacher administered the test was
unreliable for a number of reasons.
The Commission ordered that the teacher be reinstated.
([2016] WAIRC 0040; (2016) 96 WAIG 180)
6.4.4. (d) Teacher's Dismissal Upheld

A high school teacher in his 60s was dismissed for failing to maintain professional boundaries with
a 16 year old female student. The Commission dismissed his claim that he was unfairly dismissed,
fi nding that the teacher had:
•

Exchanged personal email addresses and telephone numbers with the student, and
engaged in non-school related communications with her;

•

Had a close personal relationship with the student, including engaging in personal
discussions about his own circumstances, being alone with the student in his classroom,
allowed her to regularly hug him and reciprocate, going for coffee with her at local coffee
shops on a number of occasions, both alone and with others, and had driven her in his car
alone a number of times;
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• On one occasion, in his car, when she was particularly upset following an altercation with
another person, hugged the student, kissed her on the lips and touched her breast.
Later, when the allegations against him were being investigated, the student lied to protect the
teacher and also believed that she was partly responsible because she had not stopped him.
The Commission said that the decision of the Department of Education to dismiss the teacher was
appropriate in the circumstances, that a teacher who cannot maintain professional boundaries to
the extent that occurred here, and does so to the point where the student lies to protect the
teacher, demonstrates that the person ought not be a teacher.
([2015] WAIRC 00986; (2015) 95 WAIG 1723)
6.4.5 Health
6.4,5,

(a) Non-renewal of plastic surgeon's contract

The Australian Medical Association (WA) Incorporated (AMA) claimed on behalf of a senior plastic
surgeon that he was denied procedural fairness during the process of a decision being made not to
renew his contract of employment. The plastic surgeon had earlier been suspended from duty
following an allegation that he had been involved in threatened industrial action and had failed to
comply with a verbal direction regarding the circumstances surrounding the alleged threatened
industrial action. After some time, the plastic surgeon was returned to duty. No formal findings
were made against him, however, the AMA said that the employer acted as if findings were made.
The decision not to renew his contract was devoid of procedural fairness because, amongst other
things, he was not given the opportunity to know what the employer would take into account and
was not given the opportunity to be heard.
The employer argued that in a decision as to whether to renew a fixed term contract, there was no
obligation on it to provide procedural fairness.
The Public Service Arbitrator concluded that in the particular circumstances the employer was not
obliged to provide procedural fairness in making the decision not to renew the fixed term contract.
The Arbitrator had regard to the principles that where an employer allows a fixed term contract to
expire and does not offer a further contract, it is not a dismissal, and that where an employee
accepts employment for a fixed term, the employee must be taken to have consented to the
position that the contract comes to an end on a specified day.
([20161 WAIRC 00135; (2016) 96 WAIG 390)
6.4.6 Reclassification claims
There were a number of such matters determined by the Public Service Arbitrator, the most
significant being regarding 52 positions of pharmacy assistants and pharmacy technicians
employed in Western Australian public hospitals. The applicants relied in part on changes to work
value applying to the pharmacy profession and to the devolution of some duties from pharmacists.
The Arbitrator found that while there were some duties devolved, those duties were not of a higher
level than the rest of the duties performed by pharmacy assistants and technicians.
([2015] WAIRC 00763, (2015) 95 WAIG 1488)
6.4.7 Public Service Appeal Board
An officer appealed against the employer's decision to terminate his employment. The employer
claimed that the Board did not have jurisdiction because there was no dismissal but a call on the
officer to retire on the grounds of ill health. It said that such a call is self-executing, in that the
officer is then obliged to retire, bringing the employment to an end without the need for the
employer to terminate. Therefore it said there was no decision of the employer to appeal.
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The Board found that on the facts, the employer had not called on the officer to retire but had
actually dismissed him.
([2016] WAIRC 00099; (2016) 96 WAIG 281)
6.5 Review of Decisions of the Construction Industry Portable Paid Long
Service Leave Board

6.5.1 Employer required to make long service leave contributions for employee in
receipt of workers compensation
This matter involved an application under s 50 of the Construction Industry Portable Paid Long
Service Leave Act 1985 for a review of the Board's decision concerning an employees' entitlement
to long service leave contribution payments whilst off work and in receipt of workers compensation
payments.
The application turned largely on the proper construction of s 34(1) of that Act and the assessment
of "ordinary pay". The applicant contended that the employee, suffering a compensable injury and
in receipt of workers' compensation, was not entitled to receive "ordinary pay" over the relevant
period. He was not in receipt of wages as he was being paid workers' compensation, a statutory
entitlement under the Workers Compensation and Injury Management Act 1981 (WA).
The respondent contended that the statutory scheme contemplates two broad obligations which
are independent of each other. The first obligation is on employers to make contributions to the
fund administered by the Board. The second obligation relates to payments made by the Board to
employees who meet the qualification requirement for long service leave. The respondent
submitted that the obligation to pay contributions under s 34(1) is dependent on the existence of a
contract of employment, and is not dependent on the actual performance of work pursuant to that
contract of employment.
The Commission found that in ss 3 and 34(1) when read together, the reference to "ordinary pay" is
not taken to be payments actually made to an employee, but those which are "payable". An
employees' period on workers' compensation does not absolve the employer from making
contributions to the Board. The application for review was dismissed.
([2015] WAIRC 00984, (2015) 95 WAIG 1709)
6,5.2 Work on off-shore ships is not in the 'construction ind
The Commission dismissed an application by an employee who sought review of a decision by the
Construction Industry Long Service Leave Payments Board. The Board decided that the employee
did not work in the construction industry because he worked as a rigger on a ship. That work came
within one of the exclusions to the definition of 'construction industry': that 'the carrying out of any
work on ships' is not work in the 'construction industry'. The employee argued that the exclusion
should only apply to people who do work to ships, rather than any worker on a ship. The Board
argued the exclusion was broader, and applied to any work performed while on a ship,
The Commission affirmed the Board's decision: the exclusion covers all employees who work
'while located or positioned on board a ship, not [merely] work performed to a ship.'
([2016] WAIRC 00054; (2016) 96 WAIG 144)
6.6 Referral of Disputes pursuant to the Owner-Drivers (Contracts and
Disputes) Act 2007
During the course of 1 July 2015 to 30 June 2016 there have been 31 applications to the Tribunal
under the Owner-Drivers (Contracts and Disputes) Act 2007 (the OD Act). The nature of the
applications made to the Tribunal have included in the main, disputes in relation to payment claims
and disputes in relation to the negotiation and re-negotiation of owner-driver contracts.
Two more notable matters to come before the Tribunal are as follows.
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6.6.1 Tribunal found referrals validly made and has jurisdiction to hear and
determine them
The applicants claimed the contracts between the owner-drivers and the respondent were harsh
and unconscionable and were terminated unlawfully. The respondent maintained the claims were
beyond the jurisdiction of the Tribunal under the OD Act because the matter arose in relation to
joint negotiations for an owner-driver contract, and s 47 of the OD Act says the Tribunal has no
jurisdiction in such matters.
The respondent further submitted the claims were not validly referred to the Tribunal under s 40 of
the OD Act, as a person must be, at the time of the referral, a party to an extant owner-driver
contract.
The Tribunal found that it is matters arising from the actual process of negotiations in common,
prior to the reaching of an agreement for an owner-driver contract, that are beyond the Tribunal's
jurisdiction by s 47(2). Once the parties have reached an agreement arising from the process of
common or joint negotiations, and have concluded an owner-driver contract, then the relevant
persons are no longer "conducting joint negotiations for an owner-driver contract", because they
have reached an agreement.
The Tribunal further found the issues of disengagement of owner-drivers and other matters may
be, but are not necessarily, characterised as concerning the proposed variation and/or termination
of the relevant owner-driver contracts, and were not matters arising from joint negotiations for an
owner-driver contract(s).
The Tribunal held that referrals to the Tribunal under s 40(a) of the OD Act must be by persons
who are parties to existing owner-driver contracts at the time of the referral to the Tribunal. In this
case, the applicants' owner-driver contracts were not terminated until after the Notices of referral
were filed in the Registry of the Commission, therefore the referrals were within the Tribunal's
jurisdiction.
The effect of this decision limits persons who may refer disputes to the Tribunal. Due to these
potential consequences, the issues arising from this decision have been brought to the attention of
the State Government.
([2015] WAIRC 00995)
6.6.2 Unconscionable conduct or contravention of the obligation to negotiate in
good faith
Five owner-drivers claimed that in relation to a request for a tender for the provision of scrap metal
cartage services, the hirer engaged in unconscionable conduct and failed to negotiate in good faith.
Damages were sought in the aggregate sum of $642,040.
Following a request by the respondent, the applicants submitted tenders for services which were
not successful. Revised further tenders were submitted by the applicants, and following
subsequent advice from the respondent to at least one of the applicants, a further revision of the
tenders by reducing rates by 10% was submitted. Ultimately, the applicants were not successful in
securing ongoing work.
As a result of these events, the applicants contended the respondent acted unconscionably, as it
misused its bargaining power in forcing the applicants to reduce their rates.
The Tribunal was not persuaded that the respondent engaged in unconscionable conduct or
contravened its obligation to negotiate in good faith.
The Tribunal expanded on its previous decisions in relation to the unconscionable conduct
provisions of the OD Act. The Tribunal drew guidance from comparable provisions of the
Competition and Consumer Act 2010 (Cth). It found the applicants were in no different position to
all of the owner-drivers who were seeking contracts through the tender process. In seeking to
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reduce the cost of transport services, the hirer was simply seeking to act in accordance with its
commercial interests.
Further, the respondent was able to conclude at an advanced stage in the tender process, that the
applicants were acting in their own commercial interests. They continued to submit proposals on
the basis of what they saw as safe and sustainable rates, and in a competitive tender process, it
was open for the respondent to select those bids considered most advantageous from the
respondent's perspective. The Tribunal found that in doing so, there could be no suggestion the
respondent was seeking to act unfairly or unconscionably, or that it failed to act in good faith.
([2016] WAIRC 00327; (2016) 96 WAIG 598)
6.7 Occupational Safety and Health Tribunal

In the period 1 July 2015 to 30 June 2016 there were two applications to the Occupational Safety
and Health Tribunal.
A recent decision of the Tribunal of note is one in which the applicant in the matter originally
commenced proceedings for a denied contractual benefit before the Commission. That application
was dismissed on jurisdictional grounds on 10 August 2015. He subsequently appealed to the Full
Bench. The appeal was dismissed on 10 February 2016.
The applicant then brought the matter before the Tribunal, seeking the recovery of benefits to
which he says he should have been entitled to until the expiration of his fixed term contract in
January 2016. The matter was listed for show cause why it should not be dismissed on
jurisdictional grounds.
The Tribunal considered whether the Mines Safety and Inspection Act 1994 (MS1 Act) and the
Occupational Safety and Health Act 1984 could be regarded as having any extra-territorial effect,
given the general presumption that legislation is not to operate extraterritorially. It found that there
is nothing in the MSI Act to suggest that it could apply to the applicant's former employment in
Malawi, in relation to occupational safety and health matters in the applicant's former workplace in
Africa.
The Tribunal found it had no jurisdiction to deal with the matter, and the claim was dismissed.
([2016] WAIRC 00334; (2016) 96 WAIG 594)
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