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Children and Community Services Amendment Bill 2019 Summary of amendments  

Background  

 The Children and Community Services Amendment Bill 2019 (the Bill) amends the Children and 

Community Services Act 2004 (the Act) to implement recommendations of the Royal 

Commission into Institutional Responses to Child Sexual Abuse relevant to WA and the 2017 

Statutory Review of the Children and Community Services Act 2004 (the Review). 

As per the previous joint SNAICC/WA Family Matters submission to the departments 2017 

Legislative Review Western Australia has by far the highest over-representation of Aboriginal and 

Torres Strait Islander children in its child protection system of any Australian state or territory. 

We submit that the continuing high number and over-representation of Aboriginal and Torres 

Strait Islander children is appalling and unacceptable, requiring a focused and urgent response. 

With a child protection system that serves a majority of Aboriginal and Torres Strait Islander 

children, Western Australia’s child protection legislation review should be centrally focused on 

improving outcomes for our children. 

Since then in Western Australia, Aboriginal and Torres Strait Islander children were 17.5 times 

more likely to be placed in out-of-home care than non-Indigenous children.1 This rate is almost 

double the already alarming national statistic that indicates that across Australia, Aboriginal and 

Torres Strait Islander children has increased from 9.8 to 10 times more likely than non-Indigenous 

children to be placed in out-of-home care. Our children now represent 56 per cent, an increase of 

2% in almost the same number of years. This over-representation continues to increase annually, 

highlighting the need for significant and systemic change, including but not limited to legislative 

reform. 

In its 2012 Concluding Observations on Australia, the United Nations Committee on the Rights of 

the Child described the “widespread discrimination faced by Aboriginal and Torres Strait Islander 

children” in relation to their over-representation in out-of-home care.5 Racial discrimination in 

Western Australia’s child protection practice is systemic and persistent, driven by failures to heal 

the intergenerational trauma resulting from past discriminatory policies and the experiences of the 

Stolen Generations. The UN Committee on the Rights of the Child’s call in 2012 for affirmative 

action to address the persistent discrimination against Aboriginal and Torres Strait Islander 

children6 and submit that given that the Western Australian child protection system is self-

evidently failing Aboriginal and Torres Strait Islander children, significant legislative reform must 

occur to pursue affirmative action. 

 This summary outlines the main amendments in the Bill. 

Principles amended 

 Amendments to the principles in Part 2 of the Act include: 

 

 The principles are to be observed by a person, court, or tribunal (clause 5; s.5A). 

 

 A new principle about children as valued members of society (clause 9; s.9(ea.)). 

 

 That planning for a child in care should occur as soon as possible to promote long term stability 

for the child and consideration of whether it is appropriate to work towards reunification with 

parents (clause 9; s.9(g). 



 That objectives of such planning include: achieving continuity and stability in living 

arrangements; enhancing the child’s relationships with family (subject to protecting the child 

from harm and meeting the child’s needs); for an Aboriginal child or child from a culturally and 

linguistically diverse (CALD) background, enhancing connections to culture and family traditions 

(clause 9; s.9(ga)). 

 

 That objectives of planning for a placement arrangement include: placing the child with family; 

placing the child with siblings; and placing the child with people who prepared to encourage and 

support the child’s contact with family, subject to decisions under the Act about that contact 

(clause 9; s.9(gb)). 

 

 A new principle that services of an interpreter or other appropriate person should be made 

available to pe with difficulty communicating in English and those whose disability prevents or 

restricts their understanding or participation in decision making (clause 9; s.9(l)). 

 

 A minor amendment strengthens the principle of children’s participation in decision-making 

processes (clause 10; s.10). This is consistent with other amendments which require provisional 

care plans and care plans to record the extent of children’s participation in these plans, and their 

wishes and views (clause 20 - s.39; clause 34 – s.88I; and clause 37 – s.89). 

 

 That consideration is given to the wishes and views of a child or parent about the participation 

of a kinship group, community or Aboriginal representative organisation in decision-making that 

is likely to have an impact on a child (clause 13; s.14). 

Recommendation: 

Based on the fact that only 14% of the 8000 participants who presented before the Royal 

Commission were Aboriginal, yet historically due to the past policies and practices of forced 

removal, as a collective of Aboriginal professionals we strongly believe that extensive and robust 

consultation and engagement with Aboriginal communities across WA must happen prior to any 

amendments being considered.  Given the prevalence of sexual abuse and disclosures in our 

communities, both urban and remote (Swan Valley Nyungar prompting the Gordon Inquiry, and 

closure of other Aboriginal communities due to this issue), it would be an injustice to not provide 

Aboriginal people an opportunity for better consultation. 

With the spate of disclosures from Aboriginal children in urban and remote communities, the 

system has failed them continuously. Perpetrators being acquitted and the profound impact that 

has had on the women in those communities who fought to support the children. The Aboriginal 

workers decades on have felt that impact too and been blamed (scapegoated by their 

communities). However, the worst is the validation to our Aboriginal communities across the state 

the lack of faith and trust in government with such a sensitive issue. 

A middle-aged Aboriginal male tells his story of going to police and attempting to report his 

historical CSA case not once, not twice, but three times. Each time he felt that if the police did not 

believe him, who would. He gives such praise to the third and only female officer who believed 

and then swiftly gathered the evidence and charged the perpetrator. Sadly, the terrible story does 

not end there. In the trial he is crucified by the defence lawyer for almost 4 hours and having to 

recount the trauma he experienced as a small child. The perp was found guilty but was fined 

$1,000 and a 12 month “good behaviour” bond. The victim is now experiencing suicidal ideation 



and having to see his counsellor more often. The other victims who were watching and 

considering coming forward have now just shut down completely. 

So until such time as the State and Federal Governments are prepared to have robust 

“community” (not exclusive or selective) consultations with Aboriginal people, there cannot be 

any legislation or proposed amendments that we know will impact them mostly. Serious 

consideration must be given to a restorative (healing) model for our people, recognising and 

acknowledging past policies and practices of removal and mission care and the role that played in 

the transgenerational sexual abuse and sexual violence in our community. 

Recommendation: Serious consideration be given to developing and implementing a culturally 

appropriate healing process for Aboriginal child, young people and their communities, similar to 

the Canadian model “Healing Circle” or Alkali Lake to resolve the complex trauma of sexual abuse 

in our community.  

Services for children in care and care leavers 

 A public authority prescribed in regulations must prioritise a CEO request for assistance to a 

child in care, a child under a special guardianship order (SGO), or a care leaver who qualifies for 

assistance under s.96 until they turn 25, provided that complying with the request would be 

consistent with its functions and would not unduly prejudice the performance of its functions. If 

it would, the public authority must give the CEO written reasons if requested to do so (clause 14; 

s.22) 

Anecdotally, Aboriginal children in non-Aboriginal 85%-95% placement breaks down by the age of 

15, and what we know is that Aboriginal children are self-selecting and absconding from 

placement as young as 10 years of age.   If we include deaths of children in care, then Aboriginal 

children are disadvantaged significantly by not reaching the leaving care age.   Serious 

consideration is required for Aboriginal children.   All children who are diagnosed with disabilities, 

particularly FASD must be granted extension of leaving care to the age of 25 automatically. 

 Other amendments relevant to children and young people once they leave care include 

 

 A leaving care plan must be prepared once a child reaches 15 (clause 37; s.89); 

 

 Leaving care plans should include the social services proposed to be provided for the child post-

care (clause 38; s.89B); - children leaving care must be provided with the social services the CEO 

considers appropriate having regard to the child’s needs, regardless of whether those needs 

were specifically identified in the child’s last care plan (clause 43; s.98); 

It is imperative that social services providing support to Aboriginal children and culturally 

proficient, and where possible must be Aboriginal.   Aboriginal social services must be resourced 

to cater for Aboriginal children in care and their families.   To ensure natural justice and procedural 

fairness, the care plan must include a lawyer or an advocate for families with low literacy, 

undiagnosed FASD, mental health or other disabilities.   (Reference: Who is caring for who). 

 Children leaving care are to receive written information on their entitlements post care (clause 

45; s.100A) 

 

 Children leaving care must be provided with the social services the CEO considers appropriate 

having regard to the child’s needs, regardless of whether those needs were specifically identified 



in the child’s last care plan (clause 43; s.98); - children leaving care are to receive written 

information on their entitlements post care (clause 45; s.100A). 

Mandatory reporting for ministers of religion 

Ministers of religion will join doctors, nurses, midwives, police officers, teachers and boarding 

supervisors in being required to make a report to the CEO if they form a reasonable belief that a 

child has been or is being sexually abused (clause 52; s.124B). 

 Minister of religion means a person recognised in accordance with the practices of a faith or 

religion who is authorised to conduct services or ceremonies in accordance with the tenets of 

that faith or religion, regardless of how their position or title is described (e.g. member of the 

clergy, priest, minister, imam, rabbi or pastor) (clause 51; s.124A). 

 

 There will be no excuse for failing to make a mandatory report because a minister’s belief was 

based on information disclosed to the minister during a religious confession, or because making 

the report would otherwise be contrary to the tenets of the minister’s faith or religion; religious 

confession is a confession made by a person to minister of religion in the minister’s capacity as a 

minister of religion in accordance with the tenets of the minister’s faith or religion (clause 53; 

s.124BA). 

Aboriginal child placement principle and cultural support planning 

The Aboriginal child placement principle sets out an order of priority for the placement of an 

Aboriginal child in care (s.12). The broad intent of the principle is to enhance and preserve 

connection to family and culture for children in care. 

Placement with the child’s family, an Aboriginal person in the child’s community or another 

Aboriginal person anywhere else in WA is currently prioritised over placement with non- Aboriginal 

persons. 

 The Bill prioritises placement with a non-Aboriginal person in close proximity to a child’s 

community over placement with an Aboriginal person who may live anywhere else in WA: if 

neither placement with someone from the child’s family or, failing that, placement with an 

Aboriginal person in the child’s community can be achieved, the order of priority is: 

 

 Placement with an Aboriginal person who lives near the child’s community; 

 

 Placement with a non-Aboriginal person who lives near the child’s community; 

 

 Placement with an Aboriginal person (who may be anywhere in the state); 

 

 Placement with a non-Aboriginal person (clause 11; s.12). 

Placements with a non-Aboriginal carer(s) must be with someone who is responsive to the child’s 

cultural support needs, and willing and able to encourage and support the child to develop and 

maintain a connection with the culture and traditions of the child’s family or community (clause 11; 

s.12). 

 

 



Recommendation: 

We strongly oppose the changes to this Principle with escalating a placement with a non-

Aboriginal person near the child’s community as the second priority in the hierarchy for the 

following reasons: 

1. A community meeting was held with 17 senior lore women in Kununurra mostly aged 70+ to 

discuss this issue and provide them with an opportunity to have their voices heard. The 

women in broken English became very distressed and emotional. They expressed how it 

pained them to watch their grandchildren in their community being cared for “white” (not 

meant to be derogatory) women falling down drunk at the Kimberley Moon festival and other 

social events in the presence of the children. They stated, “We don’t drink, why can’t we care 

for our own children?” They went to say our kids aren’t even allowed to look at us in the 

town”. The women expressed their concerns about their culture dying out and not being able 

to pass it on with the increase in the numbers of their children being removed. 

Evidence clearly demonstrates that not only “culture and identity” are important to Aboriginal 

people, placement in a non-Aboriginal placement breaks down by the age of 15. The non-

Aboriginal family is not able to understand the child’s struggle with racism and discrimination 

as they mature and become exposed to it at school, publicly etc. 

 

Sinclair (2007) reports adoption breakdown with Aboriginal children happens when children are 

getting older into their adolescence and there is confusion pertaining to their sense of identity, 

which damages their self-esteem.  Carrière (2005) reports children need to have a connectedness 

to their community if child welfare is going to reduce the number of suicides and high-risk 

behaviours of Aboriginal adoptees.  Professor Raven Sinclair also states in her research given 

that identity is a lifelong process and that the majority of adoptees repatriate as young adults, our 

attention needs to be directed to the fact that “best interests of the child” determinations, for 

Indigenous and racialized children, should actually consider the “best interests of the child as 

adult.” More specifically, since cultural identity takes on increasing significance with adulthood, 

considerations need to be made so that cultural realities are given consideration when making 

child welfare decisions for Indigenous and racialised children. Unfortunately, when we examine 

who is making best interest decisions, we encounter key problematics of bias and ethnocentrism. 

 

2. In 1982, Judge Kimelman was requested to complete an inquiry to the number of children 

being adopted out of the province of Manitoba.  Judge Kimelman concluded the concerns of 

Aboriginal people were substantiated in his findings and reported the child welfare system 

was guilty of “cultural genocide” and stating: 

 

In 1982, no one, except the Indian and Métis people, really believed the reality – that 

Native children were routinely being shipped to adoption homes in the United States 

and to other provinces in Canada.  Every social worker, every administrator, and every 

agency or region viewed the situation from a narrow perspective and saw each 

individual case as an exception, as a case involving extenuating circumstances.  No one 

fully comprehended that 25% of all children placed for adoption were placed outside of 

Manitoba.  No one fully comprehended that virtually all those children were of Native 

descent.  No one comprehended that Manitoba stood alone amongst all provinces in this 

abysmal practice. (Kimelman, 1984, pp. 272-73) 



 

Judge Kimelman made several recommendations including the adoption of Aboriginal children 

in non-Aboriginal homes should be the last resort for placement, more resources need to be 

implemented to support children being placed within their communities and cultural 

awareness training for staff.  Crichlow (2003) supports Kimelman reporting since the passing of 

the Indian Act, there has been an intentional act of “cultural genocide and racism” (p. 92) 

naming it as a “Western Colonization Disease” 

 

3. Locust (2002) revealed through her study that  Aboriginal children placed in non-Aboriginal 

foster or adoptive homes put children “at great risks for experiencing psychological trauma 

that leads to the development of long-term and psychological problems later in life” naming 

this resulting trauma “Split Feather Syndrome” (p. 11).  People identified with this syndrome 

demonstrated five key factors: 1) loss of Indian identity; 2) loss of family, culture, heritage, 

language, spiritual beliefs, tribal affiliation and tribal ceremonial experiences; 3) experience of 

growing up different; 4) experiencing discrimination from dominant culture and; 5) the 

different cognitive learning processes (Locust, 2002). 

Daniels (2005) discusses the history of Aboriginal people and how adoption has impacted her 

family through the sixties scoop. Her qualitative study focused on three Aboriginal women, her 

mother, auntie, and herself who have been affected by colonization in Canada. She describes how 

child welfare has created identity confusion for many Aboriginal people (p.49) because adopted 

children were placed outside of their community.  This premise is also supported by Marie Fox 

Belly, founder of the Lost Bird Society in the United States who reports that when adoptees return 

to their communities they feel like outsiders and do not know their language and their heritage 

(Arrillage, 2001). 

In Nuttgens’ (2004) research, he concluded that if children were connected to their family, 

community, and culture, they would have positive racial identity if a non-Aboriginal adoption 

placement were made.  Participants’ individual identities were negatively impacted if they were 

not connected to their culture.  Connection to one’s family and community is not only essential for 

racial identity formation, but also for one’s development of identity in general.  Berge, 

Mendenhall and Wrobel’s (2006) research study presents 152 adopted American adolescents and 

their satisfaction with openness in adoption arrangements with their biological mothers.  Even 

though many adoptees were white they stated they had wanted more contact with their 

birthmothers and extended family members, which “contributed to their understanding of who 

they are” 

 

Recommendation: serious consideration be given to revisit the recommendations from the 

Gordon Inquiry relating to Safe Places/Houses on country and in all regions across WA. This was a 

recommendation  that was consistently stated by Aboriginal leaders and Elders throughout the 

consultations preceding the Inquiry.  

 

 Before making a placement, the CEO must consult with: an Aboriginal member of the child’s 

family; an Aboriginal representative organisation approved by the CEO in accordance with 

regulations (an approved ARO); and an Aboriginal officer of the Department with relevant 

knowledge of the child, the child’s family or the child’s community (clause 32; s.81). 

This recommendation is strongly supported with the following changes: 



 Before making a placement, the CEO must consult with: the child’s Aboriginal family or 

community; an Aboriginal representative organisation approved by the CEO in accordance 

with regulations (an approved ARO); and an Aboriginal officer of the Department with 

relevant knowledge of the child, (clause 32; s.81). 

 

 Subject to the regulations, an approved ARO must also be given an opportunity to participate in 

the development of an Aboriginal child’s cultural support plan. This will include participation in 

reviews of the plan (clause 38; s.89A). 

This recommendation is strongly supported with the following change: 

 Subject to the regulations, an approved ARO must participate in the development of an 

Aboriginal child’s cultural support plan. This will include participation in reviews of the plan 

(clause 38; s.89A). 

 

 It is envisaged that approved AROs may be existing Native Title bodies or other Aboriginal 

community-controlled organisations that are recognised by the local community, with 

knowledge of the child, the child’s family, or the child’s community. 

We request that the Native Title body be deleted from recommendation and it is our view the 

body does not possess the relevant skillset and experience to carry out the duties/role required.  

The ARO must be suitably skilled, experienced, and qualified in child protection matters. 

 If an application for the review of a care planning decision concerns an Aboriginal child, the 

constitution of the Care Plan Review Panel dealing with the application must include an 

Aboriginal person (clause 41; s92). 

The Aboriginal person cannot be a departmental officer, and the flexibility to provide additional 

support to Aboriginal people in the process to ensure natural justice and procedural fairness. As 

the Care Plan informs the Case Plan, this is the only other opportunity the family must challenge 

the department with an external oversight, such as the State Administrative Tribunal. Appropriate 

advocacy and/or legal support must be offered to the family during this process considering the 

need to self-determination and empowerment for the family in the best interests of the child. 

Special consideration must be given to an Aboriginal family with low/poor literacy, undiagnosed 

FASD or other disability. 

Written proposal for the wellbeing of a child 

 Currently under s.143, the CEO must provide the Children’s Court with a “written proposal” 

which is an outline of proposed arrangements for the wellbeing of a child when applying for a 

protection order (time limited) or extension, or a protection order (until 18) for the child. 

 

 New s.143A will require these reports to outline proposed arrangements for safeguarding and 
promoting the wellbeing of the child, including: - proposed arrangements for promoting, where 
appropriate, the child’s relationships with family or other people significant to the child; 
 

 For Aboriginal or culturally and linguistically diverse (CALD) children, proposed arrangements for 
placement in accordance with the Aboriginal child placement principle (and the consultation 
that occurred) or CALD placement guidelines, and a cultural support plan (clause 61; s.143A) 
 



 The proposal for an Aboriginal child must outline the consultation that was undertaken or will be 

undertaken as required under section 81 (clause 61; s.143A) 

 

 For protection orders (time limited), the report must outline proposed arrangements for 

working towards the child’s reunification with parents, or a brief explanation as to why this 

would be contrary to the child’s best interests or not practicable; and for extensions of a 

protection order (time-limited), the report must outline plans for securing long-term stability, 

security and safety in the child’s relationships and living arrangements (clause 61; s.143A) 

Recommendation: 

We support this amendment however, would like to include that the family sign and agree to the 

s143, indicating their involvement in the development of the proposal in either the Provisional 

Protection & Care Planning, Care Planning or other departmental processes involving the family, 

e.g. SOS meetings with the family. 

Protection orders (special guardianship) 

 The “section 61” report the CEO must provide to the Children’s Court regarding the suitability of 

a proposed special guardian must now outline proposed arrangements for encouraging and 

supporting the child to develop and maintain contact with the child’s family and others of 

significance to the child, subject to decisions under the Act about such contact (clause 27; s.61) 

For Aboriginal or CALD children the s.61 report must now: 

 Address the Aboriginal child placement principle or the guidelines for the placement of a CALD 

child established under section 80 of the Act (clause 27; s.61); 

 

 Include a copy of the child’s cultural support plan (clause 27; s.61), and the SGO may include 

conditions about matters that could be included in the child’s cultural support plan (clause 28; 

s.63). 

 

 The Children’s Court must not make an SGO for an Aboriginal child with a non-Aboriginal person 

or persons without considering a written report prepared by a person who meets criteria in 

regulations. It is intended that an Aboriginal agency or suitably qualified person submissions to 

the Children’s Court in relation to the cultural safety of the proposed SGO for the child (clause 

27; s.61) 

 

 It will be a condition of an SGO that the special guardian must not apply to the Registry of Births, 

Deaths and Marriages to have the child’s name changed without the permission of the 

Children’s Court, and the Children’s Court may only grant permission if exceptional 

circumstances exist and, if the child has sufficient maturity and understanding, the child 

consents (clause 28; s.63) 

 

Recommendation: 

We strongly oppose this amendment and state that given the evidence that under no 

circumstance should any Aboriginal child be placed under a Special Guardianship Order or any 

other form of permanent care whilst in the CEO’s care. 



Reasons: 

1. An 18-year order is permanent enough and is sufficient as they are extremely difficult to 

revoke. Evidence states that our Aboriginal children are entering care earlier and 

remaining longer. With the pre-birth legislation we have seen these numbers increase 

exponentially. In one year just from one hospital 76 babies were removed at birth 63, of 

those were Aboriginal and the majority of those being Nyoongar. 

2. We are aware of Aboriginal children under SGO’s who are now living overseas, with 

absolutely no connection to their Aboriginal family or culture. 

3. These proposed changes would have a profound effect on our grandparents caring for the 

grandchildren who may pass away, it will only place them under additional stress and 

worry further complicating their physical and psychological health. We know that for 

many of our families the incentive of getting “the welfare” out of their lives is the driving 

factor for them to agree to SGO’s. 

4. The previous DG, Emma White herself stated there were very few Aboriginal children 

under “Supervision Orders” the majority were on “Time Limited” and “Until 18” orders.  

(to inform this amendment, it is important to acquire the statistical data on Aboriginal, 

CaLD and non-Aboriginal children under each order). As well as how many “Culturally 

Inappropriate placements” for Aboriginal children. 

 

Powers of investigation 

The Act contains prohibitions in relation to the employment of children, several other offence 

provisions, and imposes mandatory reporting obligations. Authorised officers and industrial 

inspectors currently have investigation powers regarding employment of children offences only. 

 The insertion of new Part 10A provides authorised officers of the Department of Communities 

with broader powers for the investigation of offences concerning the employment of children, 

and extends them for the purposes of investigating any offence under the Act rather than just 

those related to the employment of children (clause 71). 

 

 The extended powers are also available to industrial inspectors for the purposes of employment 
of children offences. 
 

 The powers are consistent with those provided to licensing officers under the Child Care Services 
Act 2007 and do not limit the powers already available to industrial inspectors under the 
Industrial Relations Act 1979. 
 

 Included are powers of entry to places and after entry; matters relevant to directions regarding 
information or documents; procedure on seizing things; matters relevant to entry warrants. 

Other amendments regarding the operation of the Act  

 Urgent placements – The Bill enables regulations to be made under section 79(2) of the of the 

Act to prescribe new types of arrangement for the placement of a child. It is intended the 

regulations provide for a short-term placement to be made with a person(s) not yet approved by 

the CEO in accordance with regulation 4 of the Children and Community Services Regulations 

2006. The regulations will also provide timeframes within which carer approvals should occur 

(clause 31; s.79).  



Recommendation: 

We support this amendment however strongly believe that there has to be extensive consultation 

and engagement with Aboriginal people as these changes must also consider s81 and how they 

connect with each other and then need to investigate current carer assessments for Aboriginal 

carers and family members. Further to this, it is imperative that the department adhere to 

“Recommendation 44 of the Ford Review” and address the financial disparity and support 

provided between general foster carers and kinship carers for Aboriginal children. If placement 

with a non-Aboriginal (culturally inappropriate placement must occur, then it must be temporary 

and be monitored and reviewed quarterly until an appropriate placement can be made. 

 Protection orders (supervision) – The Bill clarifies that a protection order (supervision) may 
include a condition as to the parent with whom a child is to reside for the duration of the 
protection order (clause 26; s.50). 

Removal from secure care – To remove any doubt, the Bill clarifies that a child who is temporarily 
removed from the secure care facility (in an evacuation or otherwise) is still under a secure care 
arrangement (clause 33 s.88C; and clause 48 s.105). 

 Failure to protect child from harm – If a charge for this offence involves conduct that may result 
in harm to a child resulting from emotional abuse involving the exposure of a child to family 
violence, it is a defence if the accused can prove she (or he) was a victim that family violence 
(clause 46; s.101). 

Recommendation: 

We strongly oppose this amendment as within the first 12 months of this being enacted 34% of 

removals of Aboriginal children was because of family violence. This change again in our view will 

mostly affect Aboriginal children young people and their families. Other social determinants must 

be considered in these cases. Consideration must be given to support the family with a view to 

keeping the family together, as the trauma of removal itself exacerbates the impact and can have 

an adverse effect inhibiting the family’s ability to heal. 

 Death of special guardian/s - If the CEO learns about the death of a child’s sole or joint special 

guardian/s, the Children’s Court must be notified, upon which the SGO will automatically 

become a protection order (until 18). Notice of the new protection order must be given to the 

parties to the initial SGO, to each carer of the child and to other persons with a significant 

interest in the child’s wellbeing (clause 30; s.69B). 

Recommendation: 

As per our previous statement, that no Aboriginal child in the CEO’s Care be under any form of 

permanency, an “until 18-year order” is sufficient. More so with this amendment given the gap in 

life expectancy for Aboriginal people, this would have a profound impact on grandmother’s and 

great grandmothers caring for children. 

 Adjournments of secure care applications – The Children’s Court will not be able to adjourn 

proceedings for an interim order (secure care) or the continuation of a secure care arrangement 

unless there are exceptional reasons for doing so and then may adjourn the matter for 2 working 

days only (clause 58; s.132). 

Recommendation: 



Given the numbers of Aboriginal children and young people in secure care and the revolving door 

between secure care and youth detention this amendment must be included in the robust 

consultation and engagement process with Aboriginal people, prior to consideration. 

 Interim orders – The Children’s Court will not be able to make an interim order that a child be 

returned to, remain with or be placed with a parent of the child or another person if the 

proceedings are for an extension of a protection order (time-limited) or the revocation or 

replacement of a protection order (clause 59; s.133). 

Recommendation: 

We strongly oppose this amendment as their must at every opportunity always be an external 

process to the department. Taking away this authority from the Children’s Court gives greater 

power and authority to the department and system that currently is overrepresented by 

Aboriginal children. 

 Grounds for protection - Changes to the grounds for a child being found in need of protection 

are included to address situations in which parents are found to be able but unwilling to care for 

their child (clause 16; s.28). 

Recommendation: 

That this too be included for further robust consultation and engagement with Aboriginal people. 

It is our experience that families may be willing to care for their children however, the 

department’s inability to engage effectively with Aboriginal people has and can impact their 

ability to make decisions “in the best interests of the child”. A good example is if parents are 

separated and one partner is not Aboriginal that parent is preferred and supported to care for the 

child/children rather than the Aboriginal parent who is better placed. 

 Modification of plans – Provisional care plans and care plans must be modified as soon as 

practicable after a decision recorded in the plan is varied, revoked, or substituted, or a further 

decision is made (clause 37; s.89). 

Recommendation: 

We support this amendment however strongly recommend that it must be recorded in the PP&C 

Plan that the child have a health & well-being assessment within the first 3 months of entering the 

CEO’s Care. This will not only ensure that the child can have a FASD screening at the earliest 

opportunity, but if there is any sexual or physical abuse this can be picked up earlier. This 

assessment will ensure the child’s needs can be met in the care planning process thus informing 

and directing the child’s case planning. 

 Gender identity amendments - Two provisions in the Act may be non-compliant with the 

Commonwealth Sex Discrimination Act 1997 (SDA) since WA’s exemptions from prohibiting 

discrimination on the grounds of intersex status, gender identity or sexual orientation were 

removed in July 2016. As a result, amendments are made to the search provisions and the 

employment of children provisions in the Act in the spirit of achieving the intent of the SDA 

(clause 49 s.115; and clause 68 s.192). 

Recommendation: 



We support this amendment however, given our community (due to the religious influence of past 

removal policies in many cases) is still not as accepting nor open to LGBTIQ and sexual orientation 

that this be included in further extensive and robust consultations with the Aboriginal community. 

Review of Act  

 Currently, another statutory review of the Act is to occur in 2022. The time frame is being 

extended to require the next review to occur five years from the commencement of the 

amendments of section 74 of the amendment Act (i.e. this clause of the Bill) and thereafter at 

five yearly intervals (clause 74; s.249). 

Recommendation: 

We strongly oppose any of these changes to the C&CSA, given the likely impact on Aboriginal 

children, young people, their families, and communities without proper, informed, robust and 

extensive consultations with Aboriginal people and communities.  It cannot be selective nor 

exclusive, but must be fair, open, and transparent to ensure the inherent rights of our people are 

upheld supported and encouraged.  There must be a Human Rights, cultural, FASD and trauma 

informed lens/perspective across the current legislation. 
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