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The Hon Brian Ellis MLC
Chairman
Standing Committee on Environment and
Public Affairs Committee
Legislative Council
Parliament House
Perth WA 6000

Dear Sir,
Inquiry into the Transportation of Detained Persons

Thank you for your letter dated 14 April 2010 and for the opportunity to provide
comments on the above named inquiry.
As you are no doubt aware, the Law Reform Commission completed an extensive and
lengthy reference on Aboriginal Customary Laws (ACL) in September 2006. I
enclose for your infOlmation a copy of the Aboriginal Customary Laws Discussion
Paper and Final Report. Further copies of the reports are available upon request, with
electronic copies available on our web-site at www.1rc.justice.wa.gov.au.
I draw to your attention, Chapter 5 of the ACL Final Repolt entitled Aboriginal
Customary Law and the Criminal Justice System which covers such issues as the
over-representation of Aboriginal people in the criminal justice system, the need for
more Aboriginal Courts, as well as specialised programs and services for Aboriginal
people within the criminal justice system. The Commission also gives detailed
consideration to the issue of bail and amongst others, makes a recommendation in
relation to telephone applications for bail, (recommendation 31) which states:
That the Bail Act 1982 (JiVA) be amended to provide that where
an adult or child has been refused bail by an authorised police
officer, justice of the peace or authorised community services
officer or the accused is unable to meet the conditions of bail
that have been set by an authorised police officer, justice of the
peace or authorised community services officer, the accused is
entitled to apply to a magistrate for bail by telephone application
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if he or she could not otherwise be brought before a court (either
in person or by video or audio link) by 4:00pm the following day.
In November 2007 the Commission also received from former Attorney General, the
Hon Jim McGinty, a reference entitled A Review of Coronial Practice in Western
Australia. The terms of reference state that, in carrying out its review, the
Commission should consider:
(a)

any areas where the Act can be improved;

(b)

any desirable changes to jurisdiction, practices and procedures of the
Coroner and the office that would better serve the needs of the
community,'

(c)

any improvements to be made in the provision of support for the
families, friends and others associated with a deceased person who is
the subject of a coronial inquiry, including but not limited to, issues
regarding autopsies; cultural and spiritual beliefs and practices; and
counselling services, etc,'

(d)

the provision of investigative, forensic and other services in support of
the coronialfunction; and

(e)

any other related matter.

The Commission has undertaken an extensive consultation exercise over several
years, speaking with various interested stakeholders including but not limited to the
State and Deputy Coroners, the Chief Justice of Western Australia, police officers,
forensic pathologists, counsellors, victim support groups, representatives of the
Aboriginal Legal Service and Legal Aid, and legal practitioners. Whilst the
Commission is unable to release its findings or recommendations at this stage, we can
advise that with regard to your inquiry as to whether the Coroners Act 1996 (WA)
should be amended to require the Government to respond to coronial
recommendations within a set timeframe, a mandatory response regime like the one
currently in place in Victoria l did receive a lot of support from many of those with
whom we consulted.

In response to your inquiry into the scope and efficacy of government action to reduce
indigenous incarceration and recidivism rates to prevent further indigenous deaths in
custody, I direct you to our recent report entitled Court Intervention Programs.
This reference considered programs that use the authority of the court in partnership
with other agencies to address the underlying causes of offending behaviour and
encourage rehabilitation. In its Final Report, the Commission acknowledged the
escalating prison numbers in Western Australia and suggested various court
intervention programs as a useful alternative to imprisonment for some offenders.
The research conducted by the Commission indicated that not only were court
intervention progran1s successful in reducing reoffending they were also more costeffective than imprisonment. I enclose for your information a copy · of the Court
I

see Coroners Act 2008 (Vic) s. 72(2), (3), (4).

intervention Consultation Paper and Final Report for your information. Again, further
copies of the reports are available upon request, with electronic copies available on
our web-site at www.lrc.justice.wa.gov.au
I trust this information is of assistance to the Standing Committee' s inquiry into the
Transportation of Detained Persons. If you require anything further, please do not
hesitate to contact me on 9321 4833 or via e-mail atheather.kay@justice.wa.gov.au.
Thank you for enabling the Commission the opportunity to consider the matter.
Yours sincerely,
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Executive Officer
Law Reform Commission
of Western Australia

