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FOREWORD

The purpose of the Ticket Scalping Bill 2018 (the Bill) is to fulfil an election commitment by the 
McGowan Government to implement legislation that will protect members of the public from 
the activities of scalpers in the secondary ticket market.

Ticket scalping is an issue of growing consumer concern in Western Australia and receives 
significant media attention, particularly when scalpers secure tickets to popular live sporting 
and entertainment events, often in bulk quantities, for resale to consumers at highly inflated 
prices.

The live performance and sporting event industries make up an important part of the economy. 
Currently each year around 17 million tickets are sold to sporting events and 19 million to other 
live events throughout Australia.

The proposed legislation will provide important support to the live entertainment industry and 
consumers. It will protect consumers by introducing controls on resellers that currently apply 
in most other states and territories, as well as making Western Australian venues more 
attractive and competitive to event organisers by preventing the proceedings of events held in 
the State being diverted to scalpers.

Dav..... .......
DIRECTOR GENERAL



1. Background
1.1. The need for regulation

Ticket scalping has been a growing problem in recent years in Australia as ticket selling for 
major events has moved almost exclusively into the online environment.

As recently as 2014 an inquiry by the Senate Standing Committee on Economics found that 
scalping was having a limited impact on the ticket resale market in Australia.1 The Committee 
did recommend, however, that in light of the growing sophistication of automated systems for 
sale and purchase of tickets future developments should be monitored by the Federal 
Government.

In 2017 consumer affairs Ministers of the states and territories, through the Legislative and 
Governance Forum on Consumer Affairs, asked the Commonwealth Treasury to undertake 
regulatory impact assessment of options for improving the operation and efficiency of the 
secondary ticket market to provide fairer access to tickets and ensure that consumers can 
make informed purchasing decisions.2 Submissions to the review clearly established that 
event organisers, authorised ticket sellers and consumer advocates were all of the view that 
reselling practices now have a major impact on the operation of the market and access to 
tickets.

Inelasticity of supply of event tickets and availability of sophisticated software purchasing 
systems have created an environment in which consumers are vulnerable to exploitation and 
the proceeds of ticket sales are increasingly diverted from performers and event organisers to 
third parties. Ticket sellers estimate that around 30 per cent of total traffic to primary ticket 
selling sites is currently generated by attempts by automated software ‘bots’ to secure tickets 
for resale. Ticketmaster alone reported blocking over six billion attempts by bots to access its 
sites worldwide during 2017.3

Issues identified in Australia are consistent with reports from overseas of increasing problems 
over the last decade. The United Kingdom has recently taken steps to address the issue.4 A 
national ban on the use of bots was introduced in the United States in 20165, while other 
additional measures have been introduced in parts of the United States and Canada. On 
4 March 2019 the New Zealand Government announced plans to introduce measures 
including a price cap, information disclosure requirements and banning of bots.

1.2. Current regulation across Australia

All jurisdictions across Australia apart from Tasmania and the Northern Territory currently have 
legislation in place to address the potential consumer detriment that can result from scalping 
of tickets to major sporting and entertainment events. Each of these places a restriction on 
the price at which tickets can be resold either in respect of declared popular events or more 
broadly.

1 Economics References Committee: Ticket scalping in Australia, March 2014
2 Ticket Reselling in Australia Consultation Regulation Impact Statement released November 2017
3 Ticketmaster Submission to the Commonwealth Treasury consultation December 2017
4 Consumer Rights Act (UK) 2015
5 Better Online Ticket Sales Act of December 2016

Legislation Committee Inquiry into the Ticket Scalping Bill 2018
Department of Mines, Industry Regulation and Safety - Submission



In Queensland section 31 of the Major Events Act 2014 (Qld) prohibits the resale of tickets at 
a price of more than 10 per cent above the original sale price of the tickets, but only in respect 
of events prescribed by regulation to be major events. The regulations currently prescribe two 
motor racing events which take place each year. One off events, such as the 2018 
Commonwealth Games, have also been prescribed from time to time. Similar restrictions 
apply in that state to events at designated venues under the Major Sports Facilities Act 2001 
(Qld).

Victoria and the Australian Capital Territory have legislation in force which is similar in effect 
to that of Queensland.6 The Victorian legislation initially applied to major sporting events only, 
but was extended to apply to other artistic and cultural events in 2018.

In 2018 New South Wales amended its Fair Trading Act 1987 (NSW) to introduce restrictions 
on resale prices for all tickets issued subject to resale restrictions and to ban the use of 
automated purchasing software bots. The Bill is based on this legislation.

In December 2018 South Australia replaced existing restrictions on resale of tickets to major 
events with a more comprehensive scheme based on the New South Wales model.7

6 Major Events Act 2009 (Vic) and Major Events Act 2014 (ACT)
7 Fair Trading Act 1987 (SA)
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2. The Secondary Ticket Market in Western Australia
Event tickets will generally be first offered for retail sale by an authorised ticket seller pursuant 
to a contract with either the promoter or the venue (referred to in the Bill as the event 
organiser). In Western Australia, almost all event tickets are initially offered for retail sale by 
either Ticketmaster Australia, which is an Australian registered subsidiary of a multinational 
entertainment conglomerate, or Ticketek an Australian based company. If tickets are 
subsequently resold, they are sold in the secondary ticket market.

There are two main types of secondary resale. These are generally referred to as ‘ticket 
onselling’ and ‘ticket scalping’. Ticket onselling occurs when the original purchaser of a ticket 
is no longer able to use the ticket and seeks to resell with the objective of covering the costs 
or purchase and/or ensuring that the ticket is not wasted. Ticket scalping is the practice by 
which tickets are purchased for the purpose of reselling the tickets at an increased price in 
order to realise a profit from the transactions.

2.1. Reasons for the existence of the secondary market

The primary market for event tickets has a number of characteristics that contribute to the 
existence of a strong secondary market for tickets:8

• Supply of tickets for a performance is strictly limited by the capacity of the venue, 
resulting in an inelastic supply and demand exceeding that supply in the case of 
popular events.

• Artists and sporting bodies often intentionally price tickets for less than the price 
that the open market would set, creating an opportunity for profits to be made from 
resale. This may be to promote interest, guarantee strong early sales, or in an 
attempt to ensure access for fans and supporters at an affordable price.

• A significant number of tickets may be withheld by organisers for promotional 
purposes, or offered to selected groups through pre-sale. Resellers may be able 
to secure tickets through obtaining access to these schemes.

2.2. How tickets are re-sold

There are two ways in which ticket reselling commonly occurs:

• Tickets may be purchased by a broker from the authorised ticket seller or a third 
party and sold to clients or members of the public at a mark-up that provides a 
profit to the broker. A number of ticket brokerage services currently provide tickets 
to events in Western Australia, including several represented by the Ticket Brokers 
Association of Australia. Tickets are generally offered for sale through a website 
operated by the broker. They may be offered for sale as part of a package with 
associated hospitality services.

8 Ticket Reselling in Australia Consultation Regulation Impact Statement released November 2017
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• Tickets may be listed by the original purchaser on a re-sale platform where the 
operator of the platform advertises the ticket and generally charges a fee for 
service. The most commonly used platforms are specialist websites such as 
Viagogo, Stubhub and Ticketmaster Resale, but tickets may also be listed in 
physical or online newspapers, on social media platforms such as Facebook, or 
general advertising sites such as Gumtree.

Resellers may use either of the above mechanisms for the legitimate resale of unwanted 
tickets at a price that reflects the costs of the ticket and the costs reasonably associated with 
the resale transaction. Increasingly, however, they are also being used for ticket scalping. In 
March 2017 the chief executive of online sales platform Stubhub estimated that at that time 
around 50 per cent of tickets offered on that site were listed by consumers wishing to resell 
their own tickets, it is likely that the remainder were listed by professional traders.9

Sold Out: Consumers & the ticket resale industry - Choice Australia and Consumer NZ August 2017
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2.3. Implications for consumers

Ticket scalping impacts consumers in the following ways:

• Resale of tickets at highly inflated prices makes events unaffordable for 
consumers. In many instances consumers may be unaware that they are dealing 
with a reseller rather than a primary ticket seller and are paying a significant mark
up on the face value of tickets.10

• Lack of availability of tickets, as tickets are purchased in bulk quantities on their 
release by commercial sellers, often using software bots and as a result can quickly 
sell out on the site of the primary seller.

• In an attempt to deter scalpers event organisers often place a prohibition on the 
resale of tickets and cancel tickets that are identified as having been resold. 
Purchasers may then be unable to gain entry to events because the ticket is 
determined to be invalid when presented at the venue. This is more common 
practice at major sporting events, but some music artists, including Ed Sheeran, 
also include this requirement in contracts for their performances.

The following is a summary of the number of invalid tickets presented at the gate at recent 
events in Western Australia. It is noted that these figures include only those instances 
subsequently reported to organisers by patrons. They do not record the reason for the 
invalidity so figures include instances of ‘fake’ tickets as well as those genuine tickets 
cancelled as a result of resale.

Event Venue Number of reported 
invalid tickets

Eminem Optus Stadium 102
BBL Cricket Optus Stadium 65 across 7 games
Ed Sheeran Optus Stadium 194
AFL Optus Stadium 10-20 per game (av)
Red Hot Chilli Peppers HBF Park 124
Various (2018) RAC Arena 477

In addition to the implications for consumers there is also an adverse impact on event 
organisers and promoters, who bear the costs and risk associated with staging events only to 
find that the proceeds of ticket sales are diverted to scalpers.

10 68 percent of respondents to a 2017 survey by consumer advocate Choice reported that they were not aware they were 
dealing with a reseller when they had purchased tickets online. Sold Out: Consumers & the ticket resale industry - Choice 
Australia and Consumer NZ August 2017
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3. Objectives of the Bill
3.1. Development process

Restrictions on the resale price of tickets to major events apply across most Australian states 
and territories, but different mechanisms are used.

In Queensland, Victoria and the Australian Capital Territory restrictions on resale price apply 
to designated major events. In each case the restrictions are included in legislation governing 
the conduct of events which also covers other aspects of event management such as access 
to venues and security. The legislation was enacted in Victoria in 2009 and in Queensland 
and the Australian Capital Territory in 2014.

There is evidence that there has been successful enforcement action and some reduction in 
scalping in these jurisdictions as a result of the legislation11, but there are also several issues 
with this approach:

• The process required to designate events is protracted and resource intensive and has 
resulted in a perception that the provisions are underutilised. A review in Victoria in 
2018 resulted in amendments which broaden the range of events that can be covered 
and attempt to streamline the process for declaration of an event.12 Legislation in 
South Australia based on this model was repealed in 2018 as a result of a 
determination by the South Australian Government that it had been underutilised and 
ineffective.

• In those jurisdictions that rely on the declaration of a major event, the legislation is 
administered by agencies responsible for event management. This is essential if prior 
designation of events is required, as only those agencies have advance notice of the 
planning of events for which tickets are likely to be in high demand. Those agencies 
do not, however, have any significant investigation and enforcement capacity so 
enforcement must be undertaken by another regulator (in most instances state police). 
As a result, the enforcement agency is likely to have limited experience with the issue 
and may also have competing priorities.

• Legislation dealing with the conduct of events does not necessarily provide an 
appropriate environment for regulating the use of ticket buying software bots - this 
issue is not addressed in any of those jurisdictions that currently designate major 
events for the purposes of applying resale price restrictions.

11 Consumer Affairs Victoria has reported seven successful prosecutions with fines ranging from $500 to $5000 as well as costs 
awards to the Victorian Government. In 2011 an injunction was secured against an overseas website to prevent the site from 
selling tickets to the AFL Grand Final

12 Major Events Legislation Amendment (Ticket Scalping and Other Matters) Act 2018 (Vic)
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It was initially intended that in Western Australia ticket resale price restrictions and prohibitions 
on the use of bots would be included in major events legislation which was under development 
in 2017. Resale price restrictions were to be modelled on the provisions in effect in 
Queensland which, at that time, were the most modern in operation in Australia. However, to 
address the above issues, the drafting instructions provided that Western Australian resale 
price restrictions would not require the declaration of a major event to come into effect, but 
would apply automatically to all events for which the event organiser, having assessed that 
there was a risk of scalping, had imposed resale restrictions as a condition of purchase of 
tickets. This part of the legislation would be administered by the Department of Mines, Industry 
Regulation and Safety (DMIRS), the Department with responsibility for consumer protection 
which has an existing enforcement capacity which is well suited to the task.

During the course of development of the Western Australian legislation amendments were 
made in New South Wales to the Fair Trading Act 1987 (NSW) that introduced regulation in 
New South Wales that was closely aligned to the Western Australian proposals. Legislation 
based on the New South Wales model also came into effect in South Australia at the end of 
2018. It was determined that this legislation, which was considered to provide the most up to 
date and comprehensive regulation in the field and likely to be adopted in other jurisdictions, 
would provide an appropriate model for the Western Australian legislation. The following 
differences from the New South Wales model were retained however, in the drafting of the 
Bill, as they were considered to better meet the needs of Western Australian industry and 
consumers, provide clearer obligations and facilitate more effective enforcement:

• The calculation of ‘original price’ modelled on the Queensland legislation (and 
including booking fees and commissions) was retained. This is in line with 
expectations in the Australian Consumer Law that all fixed compulsory fees and 
charges should be included in any single up front price quoted for a product.

• A mark-up of a flat 10 per cent on the original price (rather than fees and expenses to 
a maximum of 10 per cent) was permitted.

• Defences available to advertisers were more closely aligned to those applying more 
generally under the consumer law.

3.2. Objectives

The objectives of the Bill are to implement legislation that will:

• Protect members of the public who are genuine fans wishing to purchase tickets for 
their own use from being ripped off in the secondary ticket market by scalpers who 
have purchased tickets to popular live performances and events for the purposes of 
resale at inflated prices.

• Permit consumers who have purchased a ticket intending to attend an event to resell 
the ticket for the purchase price plus an amount to cover reasonable expenses where 
they are subsequently unable to use the ticket.

• Protect consumers who have purchased a ticket on the resale market from being 
denied entry to the event provided that the ticket has been purchased in compliance 
with the requirements of the legislation.
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• Protect the interests of artists and performers who stage events and assume the 
financial risk but do not receive the benefit of the ticket prices paid by fans who attend 
the event because a significant part of the ticket price is diverted to scalpers.

• Support efforts by promoters and authorised ticket sellers to combat scalping and the 
use of bots by clearly prohibiting that conduct.

• Make Western Australian venues more attractive and competitive for event 
organisers by preventing the proceeds of performances being appropriated by 
scalpers.
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4. Measures introduced by the Bill
A summary of the key provisions in the Bill is set out below.

4.1. Restrictions on the resale price of tickets

The Bill will provide that, where a ticket is sold subject to a condition which restricts or prohibits 
resale, it cannot be sold for an amount that exceeds the original ticket price by more than 10 
per cent.

‘Original ticket price’ is defined as the price at which the ticket was first offered for retail sale 
by the authorised seller, and includes any booking fee or commission paid to the authorised 
seller.

The restriction will apply to anyone who resells a ticket, including the authorised ticket seller if 
the ticket has been returned for resale. It does not apply to tickets that have not been offered 
for retail sale by the event organisers because, for example, they have been provided on a 
complimentary basis for hospitality or promotional purposes.

4.2. Prohibition on unauthorised packaging

In order to prevent the actual sale price of the ticket from being disguised by inflating the price 
of additional add products such as hotel accommodation or meals, the Bill also prohibits supply 
of tickets that is contingent on the purchase of additional items, except where a package 
offering has been authorised by the event organiser. In Victoria, where there is no such 
prohibition, there were allegations that the offer of ‘function packages’ was being used to take 
advantage of this loophole in the resale of highly sought after tickets to the AFL ANZAC Day 
match in 2019.13

Organisers will be able to continue to provide packages, which provide an important source of 
income from the event as well as promoting Western Australian tourism. Ticket brokers will 
also be able to provide packages for clients provided that they are authorised by the organiser. 
If a ticket reseller wants to provide a package that is not authorised by the organiser additional 
items such as accommodation, meals or beverages can be provided, but purchase of the 
additional items cannot be made a condition of purchase of the tickets.

4.3. Prohibited advertising

The Bill will provide that, where tickets are advertised for resale, the advertisement must not 
specify an amount for resale which is more than 110 per cent of the original price. The 
advertisement must also provide information about the original price and the quality of the 
ticket.

13 Anzac Day Tickets still being sold for inflated prices despite new anti-scalping laws Herald Sun 28 March 2019
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The intent of this provision is to prevent specialist resale platforms such as Viagogo, Stubhub 
and Ticketmaster Resale from misleading consumers as to the price and quality of tickets and 
profiting from scalping tickets. Such platforms are not necessarily captured by the prohibition 
on resale at inflated prices, as they are not the ticket seller, but generate revenue by taking a 
substantial commission (usually around 30 per cent of the selling price) on the resale of the 
ticket.

While specialist reselling platforms would be expected to have a good knowledge of the 
market, it is recognised that not all owners of more general advertising platforms such as 
newspapers, newsletters or community websites will be in a position to monitor ticket prices 
and ascertain whether all advertisements are compliant. For that reason, defences are 
provided where an advertiser has conditions in place alerting sellers to their obligations, takes 
reasonable steps to ensure that the requirements are complied with and removes non- 
compliant advertisements when they come to the person’s attention.

4.4. Protect purchasers from cancellation

The Bill provides protection for consumers who purchase tickets on the secondary market 
provided that they have been purchased in accordance with the requirements of the 
legislation. Where tickets are purchased on the secondary market for an amount not 
exceeding 110 per cent of the original price any condition placed on the ticket by the organisers 
purporting to cancel the ticket in those circumstances will be invalid.14

4.5. Prohibition on the use of bots

A ‘bot’ is a software application that runs automated tasks (scripts) over the internet. Typically, 
bots perform tasks that are simple and repetitive at a much faster speed and higher rate than 
would be possible for a human. Bots are used by ticket scalpers to reserve or purchase many 
tickets to an event in a short period of time, usually targeting premium seats in pre-sale or 
immediately after tickets are released for public sale. Scalpers can use bots to obtain large 
quantities of premium tickets for on-sale at a profit.

The software is openly advertised as there are currently no prohibitions on its use in most 
jurisdictions. It is readily available for purchase from two to three hundred dollars for more 
basic versions. More sophisticated commercial bots have been developed that are specifically 
designed to target and circumvent the security systems used by authorised ticket sellers. A 
range of bots are now available which have been designed to bypass the commonly used 
CAPTCHA system (where the purchaser is required to identify and enter the details of 
photographs or text).

Commonwealth Treasury is currently investigating mechanisms for introducing a national ban 
on the use of bots following consultation undertaken at the request of state and territory 
consumer affairs Ministers in 2018.

14 Ticket Scalping Bill 2018 clause 7
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4.6. Provision of enforcement powers for the Commissioner for Consumer 
Protection

The Fair Trading Act 2010 (\NA) provides the Commissioner with a broad suite of powers for 
investigation and enforcement in respect of a range of consumer protection and occupational 
licensing legislation administered by DMIRS - Consumer Protection Division (Consumer 
Protection).

These powers are incorporated into the Bill by clause 13. In addition, functions of the 
Commissioner are set out in clause 12.

The Commissioner is specifically empowered by clause 12 to publish statements identifying 
offenders and providing warnings about breaches of the Act in the public interest. This will 
provide a powerful mechanism for disrupting conduct which is in breach of the Act where 
enforcement through the courts may be difficult because the offender is outside of Western 
Australia.
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5. Stakeholder concerns
Performers, event organisers, authorised ticket sellers and consumer advocates all strongly 
support the measures in the Bill. Some concerns have, however, been raised with regard to 
specific issues. Consumer Protection has identified the following key issues raised by 
stakeholders.

5.1. Impact on ticket brokers based in Australia

Ticket brokers purchase or facilitate the purchase of tickets from the authorised seller or third 
parties for on-sale at a profit. The Ticket Brokers Association of Australia (TBA) represents 
seven Australian owned and operated brokers, one is based in Perth, the others interstate. 
The TBA, on behalf of its members, strongly opposes the proposal to cap resale prices at 
110 per cent on the basis that a 10 per cent fee is insufficient to cover the overheads of 
providing a broking service.

TBA argues that brokers provide a valuable service to customers who are unable or unwilling 
to purchase tickets from the authorised seller on their release. While there is no doubt that 
this service is appreciated by patrons who are willing and able to pay a significant premium to 
secure the tickets they want, the difficulty is that this ‘concierge’ service is not materially 
different in character from the scalping activity that the legislation seeks to proscribe.

The seven brokers represented by TBA have a range of business models. Several appear to 
operate a concierge type service sourcing tickets and hospitality packages for corporate 
clients. Two operate a third party marketplace on the same model as platforms such as 
Viagogo and Ticketmaster Resale, one operates selling tickets through an eBay store. Only 
one, Perth based Epic Tickets provides customers with a physical office address for the 
business. The remainder operate an online purchasing service only. All but one provide a 
telephone contact for use in the event of any issues arising in relation to transactions.

Brokers, and potentially those who supply them with tickets, are purchasing tickets for the 
purpose of resale, usually at a significant premium. The difference is only in the location and 
scale of the activity, not its essential character. The Bill permits a mark-up of 10 per cent on 
the full initial price of tickets to cover costs associated with resale which is considered to be 
reasonable - whether these costs are incurred by the initial purchaser or a broker.

5.2. Ticketing practices in the primary market

Some stakeholders, including brokers, re-sale platforms and consumer advocates, have 
observed that practices within the primary ticket market can contribute to a lack of availability 
of tickets for public sale for major events, and a perception that the impacts of scalping by 
resellers are more significant than is actually the case.

These practices include:

• Withholding premium tickets for sponsors, corporate partners and promotional 
purposes.

® Bundling premium tickets with hospitality or accommodation packages rather than 
releasing them for individual sale.
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• Inflating prices after initial release of tickets in response to high levels of demand.

Some stakeholders have sought the inclusion of provisions to control these practices and 
require transparency in the primary ticket market to ensure that information as to the way in 
which tickets for an event are allocated is publicly available.

Consultation undertaken by VenuesWest and Tourism WA in the course of development of 
the Bill identified serious concerns from industry about any proposal to require organisers to 
publish information about the quantity of tickets that would be made available to the public for 
an event. There were concerns that such requirements would:

• undermine the operation of the regulatory scheme by assisting scalpers in their efforts 
to program bots to target available tickets;

• require the disclosure of commercially sensitive confidential information; and

• impose unreasonable obligations on event organisers as it is often not possible to 
determine how many performances (and tickets) will be available and how they will be 
distributed before ticket sales commence.

While Consumer Protection recognises that the ticket allocation practices of event organisers 
can contribute to a lack of availability of tickets causing frustration for consumers, the purpose 
of this Bill is to address the very specific harm that results from the practices of resellers. That 
harm is the appropriation of consumer surplus by a third party and the associated risk and 
damage to the interests of the public. Similar pricing and allocation practices to those 
employed by event organisers occur in respect of a number of industries including airline ticket 
sales and hotel accommodation. The extent to which marketing and pricing practices of the 
supplier of a good or service impact the market more broadly are issues for consideration of 
the Australian Competition and Consumer Commission as the national competition regulator.

Artists and sporting groups, promoters and event organisers determine where to stage events 
and assume the associated financial risk. They must be permitted to ensure that ticket sales 
are managed in a way that makes the event financially viable. Western Australian regulation 
that prevents event organisers from managing their ticket sales in a way that permits the 
maximisation of financial returns would result in a real risk of many promoters choosing not to 
conduct events in the state.

5.3. Enforcement

Some stakeholders, while supporting the policy behind the Bill, have questioned whether it will 
be possible to enforce the prohibitions on scalping and the use of bots where the person 
committing the offence is located outside of Western Australia or uses an IP address 
registered interstate or overseas.

Clause 5 of the Bill provides for the extra territorial application of the proposed legislation. 
Western Australian courts will have jurisdiction to deal with any proceedings for offences 
wherever the alleged offender is located, provided that the relevant tickets are for admission 
to events in Western Australia.

Legislation Committee Inquiry into the Ticket Scalping Bill 2018
Department of Mines, Industry Regulation and Safety - Submission



The location of registration of an online platform or IP address will not be relevant - the offence 
will be committed by the natural person or corporate entity that is the owner of the platform or 
address. Where that person is located overseas there will be additional difficulty and expense 
associated with identifying, locating and serving the alleged offender and enforcing any 
penalties. This is not, however, an issue that arises only in relation to ticket scalping. 
Increasing globalisation of the market place presents a challenge for many regulators.

Consumer protection agencies in Australia are increasingly dealing with overseas based 
suppliers and online platforms when acting to enforce the Australian Consumer Law. That 
does not prevent action being taken when conduct is having a serious impact on consumers 
in Australia. On 18 April this year the Australian Federal Court found that online ticket 
marketing platform Viagogo, based in Switzerland, had committed offences of false or 
misleading representations under the Australian Consumer Law.15 Neither is the issue limited 
to the protection of consumers in Australia. Viagogo is also currently defending court 
proceedings in New Zealand, and recently reached a settlement in respect of proceedings 
alleging scalping in the United Kingdom (UK) by entering into enforceable undertakings in 
respect of its conduct selling tickets to UK consumers, notwithstanding that it has no physical 
presence in those jurisdictions.

In the event that prosecution is not a reasonable or cost effective option where an offence is 
identified, other enforcement tools such as injunctions or public warnings may be appropriate 
and are provided for by the Bill.

Consumer Protection is aware that, in many instances, event organisers and authorised ticket 
sellers will be best placed to identify and address suspicious activity. More modern bot 
mitigation technology currently being developed by industry and trialled by ticket sellers, such 
as ShieldSquare, can collect information about each visit to an online selling platform. This 
allows the development of a digital finger print for each visitor that can determine, in a matter 
of milliseconds, whether the visitor is a human, a legitimate search engine or a prohibited bot 
and respond accordingly.

Other mechanisms such as Ticketmaster’s ‘verified fan’ which pre-qualifies purchasers, 
paperless ticketing systems that require the production of the purchaser’s credit card to secure 
entry and cancellation of suspect tickets have been used by organisers with varying levels of 
success. A particular difficulty for the sector in addressing the issue is how conditions can be 
effectively incorporated into the contract for purchase of tickets and concern over the 
enforceability of contractual obligations imposed on the initial purchaser once a ticket is on 
sold.16

By prohibiting scalping and the use of bots the Western Australian Government adds to those 
measures currently being employed by ticket sellers a significant additional deterrent to 
scalping. The prohibitions also signal support for the sector and a willingness to work with 
industry to address the issue.

15 Australian Competition and Consumer Commission v Viagogo AG (2019) FCA 544
16 Ticket scalping: Advocating for the Event Organiser, Daniel Stuk, Australian and New Zealand Sports Journal 2011 page 87
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6. Conclusion
6.1. Consultation process

Initial consultation on the proposal was undertaken by Tourism WA with a range of government 
agencies and industry associations as part of a broader proposal to regulate the conduct of 
major events in Western Australia. The proposal included the controls on ticket reselling and 
prohibition on bots that are now included in this Bill.

The following agencies and organisations were included in the consultation process at that 
stage:

• VenuesWest;
• Department of Planning, Lands and Heritage;
• Department of Local Government, Sport and Cultural Industries;
• Western Australian Police;
• Department of the Premier and Cabinet;
• Department of Finance;
• Department of Treasury;
• Small Business Development Corporation;
• Events Industry Association; and
• WA Local Government Authority.

The Bill implements an election commitment by the McGowan Government. While no formal 
public consultation was undertaken during the drafting process the proposals were 
comprehensively canvassed in national consultation undertaken by Commonwealth Treasury 
in late 2017. Consumer Protection promoted that consultation and the items to be included in 
the Bill were specifically raised for comment by stakeholders in the Commonwealth 
consultation regulatory impact statement published in November 2017. Only 10 submissions 
were received to that consultation, none from Western Australian stakeholders. The issues 
and concerns raised by all stakeholders were considered in preparing this Bill.

6.2. Statutory Review

A number of jurisdictions both within Australia and overseas have recently acted to address 
the consumer detriment from ticket scalping by introducing resale restrictions and prohibiting 
the use of bots, however such legislation has not been operating for a sufficient time to draw 
any clear conclusions as to the investigation and enforcement experience or the effectiveness 
of the laws.

In that context, a statutory requirement for review of this legislation is considered to be 
particularly important. The Bill provides for review of the operation and effectiveness of the 
legislation and report to Parliament when the legislation has been in operation for five years.
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