
Inquiry into the Children and Community Services Amendment Bill 2019 

 

I am writing to express my strong objections to the proposed amendment and in particular to the 
mandatory reporting of child sexual abuse for ministers of religion. 
 
The proposed amendments are in clear violation of Section 116 of the Australian Constitution which 
allows the free exercise of any religion in this country for its citizens. 
 
There are four prohibitions on the Commonwealth in this section: 

 establishing any religion 

 imposing any religious observation 

 prohibiting the free exercise of any religion 

 requiring a religious test as a qualification for any office or public trust under the 
Commonwealth. 

As religion is not defined in the Bill, it is likely to bear its ordinary meaning in its legislative context 
taking into account previous judicial constructions of the term. 

I would like to cite the Mason ACJ and Brennan J’s well-known comments in their High Court 
decision, part of their lengthy consideration of the definition of religion, at length on section 116 
raised in the evidence is the Scientology case -  Church of the New Faith v Commissioner of Pay-Roll 
Tax (Victoria) (1983) 154 CLR 120 
 
Freedom of religion, the paradigm freedom of conscience, is of the essence of a free society. The 
chief function in the law of a definition of religion is to mark out an area within which a person 
subject to the law is free to believe and to act in accordance with his belief without legal restraint. 
Such a definition affects the scope and operation of s. 116 of the Constitution and identifies the 
subject matters which other laws are presumed not to intend to affect. Religion is thus a concept 
of fundamental importance to the law. 
 
The proposed amendment Section 124BA is clearly targeted at the Catholic Church which has the 
Sacrament of Reconciliation (Confession) as one of 7 sacraments of the Catholic Church.  Confession 
is a complex sacrament in which the disclosure or confession of sins to a priest is an essential 
element of this sacrament.  It also involves contrition, conversion and penance.  It is also protected 
by the seal of confession. 
 
The Vatican has recently reaffirmed the inviolability of the Seal of Confession in June 2019.   Any 
political or legislative attempts to force priests to reveal what is said in the confessional is a clear 
violation of religious freedom.  The Seal of Confession is a universal church law followed by all 
faithful Catholics who practise the religion and no priest, bishop, archbishop or cardinal (except the 
Pope) has any authority to break that seal.  Any legislation or action taken to force the priest to 
report what is said in the confession will effectively mean that the priest, bishop, archbishop or 
cardinal will be excommunicated from the Catholic Church.   The Royal Commission clearly 
understood the situation of the Catholic Church and called on Rome to address the issue.  Until and 
unless this is addressed with Rome, we as practising Catholics cannot support the proposed Bill. 
 

The proposed amendment violates our fundamental right as Australian citizens to practise as Roman 
Catholics and go to Confession.  It is also an indirect discrimination, where the imposition of 
this condition or requirement for religious ministers to report by breaking the seal of 
confession disadvantages us as practising Catholics and is unreasonable. 



 
 
 
The Royal Commission into the Institutional Responses to Child Sexual Abuse recommended 
mandatory reporting for five groups of professions - 
 

“Recommendation 7.3 

State and territory governments should amend laws concerning mandatory reporting to child 

protection authorities to achieve national consistency in reporter groups. At a minimum, state 

and territory governments should also include the following groups of individuals as mandatory 

reporters in every jurisdiction: 
a. out-of-home care workers (excluding foster and kinship/relative carers) 
b. youth justice workers 
c. early childhood workers 
d. registered psychologists and school counsellors 
e. people in religious ministry.” 
 
I fail to understand why of only ministers of religion are being singled out for mandatory reporting in 
this proposed Bill.   
 
The first 4 groups of individuals have more regular contact with children and are more likely to 
encounter child sexual abuse have been excluded from mandatory reporting.  I would like to 
understand the Minister’s basis for this deliberate exclusion. 
 
I have to submit that the current proposed amendment cannot be adopted without the above 
consideration.   
 
 
Yours Faithfully 
 
 
 
Monica Mui Tian CHAN 

 
 

 




