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BACKGROUND 
[1] On 18 April 2016 the Corruption and Crime Commission ("the Commission") 

received an invitation from the Joint Standing Committee on the Corruption 
and Crime Commission ("JSCCCC") to make a submission in relation to its 
Inquiry into the Corruption and Crime Commission being able to prosecute its 
own charges. 

[2] A similar inquiry commenced on 26 June 2014 but was suspended on 13 
August 2015 pending the outcome of the Supreme Court of Western 
Australia, Court of Appeal decision in A v Maughan [2016] WASCA 128 ("A v 
Maughan") which sought to challenge the powers of the Commission to 
prosecute criminal offences. The decision in A v Maughan was handed down 
on 15 July 2016. 

[3] The current inquiry was commenced on 21 July 2016 with the following terms 
of reference: 

Terms of Reference: 

(a) the operation of the State's prosecution system in relation to 
Corruption and Crime Commission matters subsequent to the Court of 
Appeal decision in the case of A v Maughan [2016] W/4SGA; 

(b) arrangements for the prosecution of  offences associated with corrupt 
conduct and misconduct in other jurisdictions; and 

(c) any amendments required to the Corruption, Crime and Misconduct 
Act 2003 following the Court of  Appeal decision in the case of A v 
Maughan [2016] WASCA. 
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OPERATION OF THE STATE'S PROSECUTION SYSTEM IN 
RELATION TO CCC MATTERS SUBSEQUENT TO THE 

COURT OF APPEAL DECISION 
1.1 The legislative framework 
[4] The legislative framework for the prosecution of offences in Western 

Australia is provided for in the Criminal Procedure Act 2004 ("CPA").1 

[5] Part 3 of the CPA deals with prosecutions in courts of summary jurisdiction2 

and deals the requirements for commencing or discontinuing a prosecution, 
notice, disclosure and service and determining charges. 

[6] Part 4 of the CPA deals with prosecutions in superior courts. The 
prosecution of indictable offences in superior courts is not a matter relevant 
to this inquiry. 

[7] The Criminal Procedure Bill 2004 ("CP Biii") was introduced into Parliament 
in August 2004 as a part of a number of legislative reforms intended to 
'modernise and consolidate criminal proceedings for both summary and 
indictable matters and bring procedures in the summary jurisdiction in line 
with those in superior courts'3 Amongst other reforms, clause 20(5) of the 
CP Bill sought to specify (and limit) who may prosecute offences in a 
summary court.4 

[8] Prior to the CP Bill, under the foregoing Justices Act 1902 a 'complaint' or 
private prosecution could be commenced by a private citizen for indictable 
and summary matters, although only the Attorney General or Director of 
Public Prosecutions could present an indictment. 

[9] The policy behind the CP Bill abolition of the right of a private person to 
commence a prosecution unless authorised by written law was aimed at 
preventing unnecessary and oppressive prosecutions by vexatious litigants.5 

Who may prosecute offences in a summary court? 

[10] The provisions governing the commencement of a prosecution in a court of 
summary jurisdiction are set out in section 20 CPA. A prosecution may only 
be commenced by the following -

1 Section 67(3) Interpretation Act 1984 provides that the procedure for prosecuting and dealing with offences is 
set out in the CPA. 

2 The Magistrates Court of Western Australia is a court of summary jurisdiction with powers conferred on it 
pursuant to sections 11(1), (2)(a), 2(b) and 2(e) of the Magistrates Court Act 2004 (MMC Act") subject to The 
Criminal Code and CPA. It may deal with simple offences, indictable offences that are triable summarily, and 
offences required to be dealt with summarily under written law. 

3 p5723 Hansard Legislative Assembly, per Jim McGinty 26 August 2004, at First Reading. 
4 Explanatory Memorandum 26 August 2004 and clause 20(5) CP Bill 2004. 
5 See parliamentary debates at p6612b, Hansard, Legislative Council, 28 September 2014, per Hon Nick 

Griffiths and page 8156a Hansard, Legislative Council, 16 November 2004. 
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(a) authorised persons (defined in section 20(1 )(a) and (b) CPA); 
(b) the Attorney General; 

(c) the Solicitor General; 
(d) the State Solicitor; 
(e) the DPP (or staff); 
(f) a police officer; or 
(g) a person appointed under section 182 (by the Governor) in accordance 

with the terms of their appointment. 

[11 ] Section 20 of the CPA provides the following -

20. Who can commence prosecution 
(1) In this section, unless the contrary intention appears — 

authorised person in relation to an offence, means — 
(a) i f  under a written law a person or class of person is authorised 

to commence a prosecution, that person or a person of that 
class; or 

(b) in any other case, a person — 
(i) who is a public authority or an employee of a public 

authority; or 
(ii) who is authorised in writing by a public authority to 

commence a prosecution for the offence. 

(2) If another written law limits who may commence a prosecution for an 
offence, a prosecution for the offence may only be commenced in 
accordance with that law. 

(3) Subject to subsection (2), a prosecution for an offence may be 
commenced by, and only by — 

(a) one of  the following acting in the course of his or her duties — 
(i) an authorised person in relation to the offence; 
(ii) a person referred to in section 80(2)(a) to (e)6; 
(Hi) a police officer; 

or 
(b) a person who, acting in accordance with the terms of an 

appointment made under section 182, may prosecute the 
offence. 

(4) This section does not affect the operation of an enactment that 
requires a person's consent, approval or authority to be given for the 
commencement of a prosecution for an offence. 

(5) A person acting in his or her private capacity cannot commence a 
prosecution, unless another written law expressly provides otherwise. 

6 Attorney General, Solicitor-General, State Solicitor, DPP, an authorised member of DPP staff. 
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(6) This section does not limit the functions of the DPP under the Director 
of Public Prosecutions Act 1991. 

When is a prosecution commenced? 

[12] Under section 21(3) of the CPA a prosecution is commenced on the day on 
which a prosecution notice is signed by the prosecutor in the presence of a 
Justice of the Peace, or if signed by an 'authorised investigator' alone when it 
has been lodged with the court. Section 18 of the CPA defines 'authorised 
investigators' 

[13] The term 'authorised investigator' refers to a person with authority to 
independently sign a prosecution notice pursuant to section 23 of the CPA 
whereas an 'authorised person' (as defined in section 20 of the CPA) is a 
person authorised to commence a prosecution. The terms are not 
interchangeable, although an 'authorised investigator' is necessarily also an 
'authorised person'. 

[14] It is relevant to this inquiry that when the term 'authorised investigator' was 
introduced by the CP Bill in 2004, Parliament considered that a Commission 
officer could hold that authority. As the Hon. Peter Foss, states -

'This is a new concept of authorised investigator. "Authorised 
investigator" is a good term. It tells us quite appropriately what 
that person is; the person is an investigator, not an officer of the 
court, not a judge and not a clerk. The person is to find out what 
has happened and, i f  necessary, bring criminal proceedings. That 
is fine and is not a major difference. It is rationalising across the 
whole gamut from policeman to perhaps officers of the Royal 
Society for the Prevention of Cruelty to Animals, shires, statutory 
authorities - name it. 

.. .if he or she is an authorised investigator - we looked at that 
definition earlier, it is usually a policeman or it could be an officer 
of the Corruption and Crime Commission.8 

[15] To date, it is noted that only the Department of Child Care Services and the 
Public Transport Authority of Western Australia are prescribed authorities 
who may appoint 'authorised investigators'.9 

1.2 Appointment under section 182 to prosecute 

[16] Section 182 of the CPA authorises the Governor to appoint a person 'who is 
not otherwise authorised' to prosecute offences in Western Australia. 

7 'authorised investigator' is defined at section 18 subparagraphs (a)-(d) CP Act and means - a person referred to 
in section 80(2)(a) to (e); or police officer; or an officer of a prescribed public authority authorised under 
written law to commence prosecutions; or a person appointed under section 182 (by the Governor). 

8 Hansard, Hon. Peter Foss, Legislative Council, 27 October 2004 p7331. 
9 By regulation 7A Criminal Procedure Regulations 2005 published in the Gazette 9 November 2007 p. 5611 

and 21 April 2009 p. 1368, respectively. 
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[17] An appointment under section 182 of the CPA may be made subject to 
limitations or conditions, if the Governor determines it is appropriate to do so. 

[18] There is no criteria by which the decision to make an appointment should be 
based set out in the CPA, and an appointment may relate to either summary 
or indictable offences, or both. 

[19] An appointment under section 182 was introduced into legislation with the 
aim of giving the DPP the power to prosecute offences for interstate 
agencies. It was based on section 578 Criminal Code - which was the origin 
of the power to prosecute indictable offences. 

[20] This appointment is rarely used, although the Governor recently appointed 
Australian Federal Police officers who are living and working in Western 
Australia to prosecute offences under the laws of Western Australia with 
effect from 17 March 2015.10 

[21] The Commission has previously requested that consideration be given by the 
Attorney General to recommending an appointment by the Governor in the 
following terms: 

'Pursuant to section 182(1) of the Criminal Procedure Act 2004, I hereby 
appoint the Corruption and Crime Commission to prosecute in respect of any 
offence against a law of the State of Western Australia'.11 

[22] Any appointment under section 182 of Commission officers to prosecute 
offences will require government support and a recommendation from the 
Attorney General. 

[23] The Commission considers that the decision in A v Maughan may affect any 
future recommendations for appointment under section 182. 

[24] The Court of Appeal decision identifies that the exercise of powers to 
commence a prosecution under section 20(3) of the CPA are conditional on 
the requirement for the officer to be 'acting in the course of their duties'. This 
condition limits the Commission officer's duties to the performance of 
functions under the CCM Act. 

[25] Although section 182 and section 20(3)(b) do not require that the person be 
'acting in the course of their duties' it is considered unlikely that such a power 
will be conferred on Commission officers when the Commission itself does 
not have a prosecutorial function under the CCM Act. 

1.3 Prosecution of offences by the Commission before A v 
Maughan 

[26] The CCM Act (and former CCC Act) does not specify (or limit) who may 
commence prosecutions for offences under the CCM Act, and there is no 

10 Government Gazette p.2792 14 July 2015. 
11 Letter to the Attorney General from Commissioner Roberts-Smith dated 3 July 2007. 
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express function of the Commission to prosecute offences arising from its 
investigations. 

[27] The Commission has previously relied on three legislative means to 
commence a prosecution. 

[28] The first and second means relied on the functions of a police officer 
statutorily conferred upon a Commission officer, together with section 
20(3)(a)(iii) of the CPA: 

(a) firstly, the status of "authorised officer" appointed pursuant to section 
184 of the CCM Act; and 

(b) secondly, the status of special constable pursuant to the Police Act 
1892 and definition of "police officer" under section 5 Interpretation Act 
1984, which included special constable. 

[29] The third means relied on the status of the Commission as a public authority 
and Commission officers as employees of that authority, as specified in 
sections 20(1 )(b) and 20(3)(a)(i) of the CPA. 

Appointment as an 'Authorised officer' under section 184 CCM Act 

[30] Under section 184(2) CCM Act, the Commission may appoint the 
Commissioner or an officer of the Commission as an 'authorised officer'. 
This appointment confers a wide range of powers on the authorised officer as 
follows: 

(a) the powers of a public officer under the Criminal Investigation Act 
200612 and under the Criminal Investigation (Identifying People) Act 
2002 ("CIIP Act");13 

(b) the powers of a police officer in section 40 Criminal Investigation Act 
2006; and 

(c) the powers of a police officer under any other State law. 

[31] A Commission authorised officer is also authorised to possess or use 
firearms without licence in the same way a police officer is authorised.14 

[32] Section 184(3b) of the CCM Act, when read with section 5(2) CIIP Act, 
imposes a limitation on the exercise of powers so that an authorised officer 

12 Powers include arrest, detaining and releasing arrested suspects (sections 128, 139, 140, 142) as well as 
powers of entry and search (people and things) - see Appendix 1 for full list. 

13 The powers under the CIIP Act that may be exercised by a Commission authorised officer include the power to 
apply for and effect arrest, detain a suspect or involved person under warrant (section 32 - 33 and 45-46), 
undertake forensic (non-intimate) identifying procedure on an adult suspect (sections 43-44) and a requirement 
to identify oneself. Under the CIIP Regulations a Commission authorised officer is also a 'law enforcement 
officer'. 

14 Section 184(5) CCM Act and section 8(l)(d)(i) Firearms Act 1973. 

8 



can only exercise his or her powers under that Act, in relation to an offence 
that they are authorised to investigate or prosecute. 

[33] A Commission authorised officer is not subject to control or direction of the 
Commissioner of Police (section 184(6) of the CCM Act) and the functions 
performed by him or her may only be performed when he or she is acting in 
his or her capacity as an officer of the Commission (section 184(4) of the 
CCM Act). 

[34] Until legislative amendment in 2006, a Commission authorised officer was 
also authorised to perform all the functions of a special constable appointed 
under section 35A Police Act 1892.15 

[35] The amendment confined the powers of Commission authorised officers to 
those available to public officers with respect to criminal investigation 
(excluding stop and search powers or issuing move-on notices) and the 
same powers as police under other legislation. The Commission relied on 
section 184(3c) of the CCC Act and Commission officers performing as 
'public officers' exercising police powers, for the authority to commence 
prosecutions. 

[36] In the exercise of their powers as an Authorised officer, if a Commission 
officer acts to arrest a person in the commission of a criminal offence, but 
cannot proceed to charge that person (by signing a prosecution notice), the 
conduct of the investigation may be unduly hampered. 

Special Constable status under the Police Act 1892 

[37] 'Special constables' appointed by the Commissioner of Police under section 
35 of the Police Act 1892 ("Police Act") held similar powers as police (under 
section 35A and the subsequent section 36(1 )(a)). The powers of police also 
include the power to commence prosecutions pursuant to section 20(3) of the 
CPA. 

[38] Pursuant to the Police Act,16 'a special constable has all of the powers, duties 
and obligations that a police officer or a member of the Police Force has 
under any written law other than this Act... unless that written law expressly 
says otherwise'. Limitations could be imposed on the use of police powers 
by the Commissioner of Police in the instrument of appointment (pursuant to 
sections 36(3) and (4) of the Police Act). In practice, the Commissioner of 
Police imposed only one condition, that the special constable was only 

15 Parliamentary debates discussed the amendments made to the CCC Act and Police Act by Act No. 59 of 2006 
Criminal Investigation (Consequential Provisions) Bill 2005, Hansard, Legislative Committee per Hon. Kim 
Chance, 24 October 2006 p7443. Section 11 of the amending Act deleted section 35A of the Police Act and 
inserted section 184(3c) into the CCC Act as follows 'An authorised officer has and may perform all of the 
functions that a police officer has and may perform under any law of the State, other than the Acts referred to 
in subsections (3) to (3b).' 

16 Note - this section was also inserted into the Police Act by section 63 of the Criminal Investigation 
(Consequential Provisions) Act 2006 although section 35A(2) (which was deleted at the same time as this 
insertion) was similar. 
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authorised to exercise police powers whilst acting in their capacity as a 
Commission officer. 

The Commission as a public authority 

[39] The Commission is a public authority for the purpose of the definition at 
section 3(d) of the CPA as it is established under section 8 of the CCM Act 
for a public purpose and performs a statutory function on behalf of the State. 

[40] The Commission itself and its employees were considered to fall within the 
definition of 'authorised persons' within the meaning of the CPA section 
20(1). As there is no written law expressly authorising or limiting a 
Commission officer to commence a prosecution (see sections 20(1 )(a) and 
20(2) of the CPA), the Commission relied on subparagraph 20(1 )(b) which 
states that a person who is a public authority or employee of a public 
authority can commence a prosecution in a summary court. 

Other public authorities who may prosecute as 'authorised persons' 

[41] There are a number of public authorities with specific provisions which 
specify or limit who may commence prosecutions under the relevant Act: 

(a) under section 9.24 of the Local Government Act 1995 the power to 
prosecute is limited to the CEO, an employee of the local government 
acting in the course of their duties, or any other person authorised by a 
local government; 

(b) section 75 Architects Act 2004 provides that any prosecution for an 
offence under that Act may be commenced by the Registrar in the 
name of the Architect's Board or any person the Board authorises to 
prosecute; 

(c) sections 114 and 114A of the Environmental Protection Act 1986 
specify that the CEO (or his delegate), an authorised person, or a police 
officer or a local government CEO, may prosecute, although there are 
limitations imposed depending on the nature of the offence; 

(d) under section 362 of the Health Act 1911, proceedings for an offence 
under that Act or associated Regulations are not to be commenced 
(even by a member of the police force), without the consent of the 
Attorney General. 

1.4 Prosecution of offences by the Commission post A v 
Maughan 

[42] Prior to the decision in A v Maughan, it was considered that a Commission 
officer lawfully performing their functions in accordance with the CCM Act 
was able to commence a prosecution for criminal offences identified in the 
course of a Commission investigation. The Commission relied on the officer's 
status as an Authorised officer or, in the alternative, as a special constable or 
employee of a public authority, to satisfy the requirements of 'authorised 
person' under section 20 of the CPA. 
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[43] The prosecution of contempt of the Commission requires that the 
Commission present a certificate to the Supreme Court setting out the details 
of the alleged contempt in accordance with section 163(1) of the CCM Act. 
The procedural requirements for dealing with this proceeding are set out in 
the Rules of the Supreme Court 1971. 

[44] As has now been clearly articulated in the recent Court of Appeal decision of 
A v Maughan, the Commission's functions do not extend to commencing a 
prosecution. This means that the Commission does not have the power to 
commence prosecutions. Therefore a Commission officer who meets the 
definition of an 'authorised person' (under section 20(1 )(b) of the CPA ) 
cannot be 'acting in the course of their duties' without express authority to do 
so under the CCM Act. 

[45] The phrase 'acting in the course of his or her duties' in section 20(3) of the 
CPA means that the authority to commence a prosecution cannot exist for a 
public authority (or its employees) which does not itself have the function to 
prosecute.17 

[46] Whilst there is no express function to prosecute under the CCM Act, it is a 
function of the Commission that it ensures that serious misconduct is dealt 
with in an appropriate way. 

[47] Under the CCM Act the Commission may refer matters to an appropriate 
authority or independent agency for action with or without recommendations 
for action to be taken (sections 33(1 )(c) and 37(2)). Recommendations may 
include a recommendation for consideration as to prosecution (sections 
43(1)(a)(i) and 43(5)) and the Commission may report to Parliament about 
these matters (section 84). 

[48] The Commission performs its serious misconduct function by undertaking the 
functions set out in sections 18(2)(a)-(f) of the CCM Act, which provide for the 
manner in which the Commission deals with an allegation up to the 
completion of the investigation. The Commission may also perform ancillary 
functions such as cooperating and exchanging information with specified 
bodies (section 18(2)(g)) and furnishing evidence to appropriate agencies or 
authorities for the purpose of a prosecution (section 18(2)(h) and section 
152(4)(b)). 

[49] These ancillary functions ensure the Commission may provide evidence to 
the State Solicitor's Office ("SSO") or to the Office of the Director of Public 
Prosecutions ("DPP") which may be admissible in the prosecution of a 
criminal offence. 

[50] It is too early to determine the efficacy of prosecutorial arrangements 
between the Commission and the offices of the DPP and SSO subsequent to 
the decision of A v Maughan. However, there is a significant weakness in the 
Commission's capacity to act immediately to deal with a suspected offender 
by arrest and charge if the office bearer (i.e. SSO or DPP) authorised to sign 

17 See A v Maughan [2016] WASCA 128 paras [106] - [107], [111] - [119] and [134] - [135], 
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a prosecution notice is not available to do so. The legislative restrictions are 
more significant for the SSO (and the Commission) as, unlike the DPP, the 
power to commence a prosecution is not delegable. 

The prosecution of indictable offences 

[51] The conduct of the prosecution of indictable offences18 has not been 
significantly affected by A v Maughan, excepting that Commission officers 
now cannot sign a prosecution notice. 

[52] The Commission has never held the power to prosecute indictable offences 
beyond committal stage or the power to present an indictment. The DPP (or 
an authorised member of staff) has the power to commence and conduct 
prosecutions for indictable offences and summary offences pursuant to 
section 80(2)(d) or (e) of the CPA and section 11 of the Director of Public 
Prosecutions Act 1991. 

[53] Although the DPP can commence prosecutions for indictable and summary 
offences, the Attorney General has previously indicated that the SSO would 
'maintain primary responsibility for summary prosecutions that are 
commenced by government departments and agencies'.19 

[54] The Commission refers indictable matters to the DPP at the committal stage 
of a prosecution as the power to prosecute indictable offences is vested in 
the DPP under the CPA. 

[55] It is noted that for an offence under section 25(5) of the CCM Act, that is 
making a false or misleading, or malicious report of serious misconduct, only 
the DPP has the power to prosecute the offence (section 25(6)). 

[56] These arrangements continue so that all indictable matters will be referred to 
the DPP for consideration as to prosecution. 

The prosecution of summary offences 

[57] The Commission's powers with respect to the prosecution of simple 
offences20 and either way charges21 has been affected by the decision in A v 

Maughan. 

[58] Since the decision of A v Maughan the Commission has determined that 
offences that may be dealt with in a court of summary jurisdiction (including 
either way offences) will be referred to the State Solicitor for consideration as 
to prosecution. The State Solicitor has the power to commence and conduct 

18 An 'indictable offence' is defined in section 3 CPA and means 'a crime or any other offence described by a 
written law as an indictable offence, irrespective of whether in some circumstances it may be dealt with 
summarily'. 
19 Hansard, Introduction and First Reading per Mr J.A. McGinty (Attorney General) Legislative Assembly, 1 

April 2004 p 1536b-1536b. 
20 A 'simple offence' is defined in section 3 CPA and means 'an offence that is not an indictable offence'. 
21 An 'either way' charge is defined in section 3 CPA and means 'an indictable charge, that by virtue of The 

Criminal Code section 5, or another written law, may be tried either on indictment or summarily'. 
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prosecutions in a summary court pursuant to sections 20(3) and 80(2)(c) of 
the CPA. 

[59] Once information is provided to the SSO or to the DPP for consideration as 
to prosecution in accordance with the provisions of the CCM Act, the 
Commission has no further role in relation to the actions taken by the the 
prosecuting agency. They will apply their own statutory discretion to 
determine whether to initiate or to continue a prosecution. Both offices also 
apply their own criteria to this determination and apply the Statement of 
Prosecution Policy and Guidelines 2005 issued by the Director of Public 
Prosecutions. 

The Commission's power to prosecute contempt under the CCM Act 

[60] The Commission's position in relation to the prosecution of the offences of 
contempt under Part 10 of the CCM Act, has not been affected by the 
decision of A v Maughan. 

[61] The Court of Appeal decision was concerned only with the prosecution of 
persons for offences arising out of matters investigated by the Commission. 
The Honourable Martin CJ stated in the judgement at [2] -

...on the proper construction of [the CCM Act], the Commission's powers and 
functions do not extend to the prosecution of persons in respect of matters 
investigated by the Commission which are otherwise unrelated to the 
administration and enforcement of the legislation establishing the 
Commission... 

The question of whether officers of the Commission have authority to 
commence proceedings for offences related to the administration and 
enforcement of  the legislation establishing the Commission does not arise in 
this case, and should await determination in a case in which that issue 
arises.22 

[62] The prosecution of a contempt of the Commission requires that the 
Commission present a certificate to the Supreme Court setting out the details 
of the alleged contempt in accordance with section 163(1) of the CCM Act. 
The procedural requirements for dealing with this proceeding are set out in 
the Rules of the Supreme Court 1971. 

[63] Under Part 10 of the CCM Act, the following circumstances may constitute a 
contempt of the Commission: 

(a) failing to comply with a notice given under section 94 or 95 - section 
158; 

(b) failing to obey a summons issued under section 196 - section 159; 

(c) failing to be sworn or to give evidence when summonsed - section 160; 

12A v Maughan [2016] WASCA 128 per Martin CJ at paragraph [2], including footnote. 
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(d) hindering the execution of search warrants - section 161; and 

(e) certain conduct during or at the place of a Commission examination -
section 162. 

[64] Pursuant to section 164, a contempt of the Commission may be punished 
either as an offence or as a contempt.23 Where a contempt of the 
Commission is alleged, the Supreme Court has jurisdiction as if the contempt 
were a contempt of that Court. 

23 Section 164(1) and (2). 
24 Section 163(3) CCM Act. 
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ARRANGEMENTS FOR PROSECUTION OF CORRUPT CONDUCT 
AND MISCONDUCT IN OTHER AUSTRALIAN JURISDICTIONS 

[65] A table summarising the powers to prosecute under legislation governing 
interstate agencies is attached at Appendix 2. 

[66] Some relevant provisions relating to the Victorian Independent Broad-based 
Anti-corruption Commission ("IBAC"), the New South Wales Independent 
Commission Against Corruption ("ICAC NSW") and the Queensland Crime 
and Corruption Commission ("CCC QLD") are considered in detail below. 

2.1 IBAC Victoria's powers to prosecute 

[67] The only interstate integrity agency with express power to prosecute is 
Victoria's IBAC. The Independent Broad-based Anti-corruption Commission 
Act 2011 (Vic) ("IBAC Act") provides the IBAC with express power to bring 
both proceedings under the IBAC Act and criminal proceedings arising out of 
an IBAC investigation in sections 189 and 190. 

[68] Section 189 provides: 

189 Power to bring proceedings 

(1) Proceedings for an offence under this Act or the regulations may be 
brought by— 

(a) the IBAC; 

(b) a sworn IBAC Officei25 who is authorised by the Commissioner; 

(c) a police officer who is authorised by the Commissioner. 

(2) The Commissioner may authorise a sworn IBAC officer or a police 
officer to bring proceedings for an offence under this Act or the 
regulations. 

[69] Section 190 provides: 

190 Power for the IBAC to bring criminal proceedings 

(1) Proceedings for an offence in relation to any matter arising out of an 
IBAC investigation may be brought b y -

fa) the IBAC; 

(b) a sworn IBAC Officer who is authorised by the Commissioner; 

(c) a police officer. 

25 A sworn IBAC Officer is defined by reference to section 3 and sections 31, 34 and 37 of the IBAC Act. 
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(2) The Commissioner may authorise a sworn IBAC officer to bring 
proceedings for an offence in relation to any matter arising out of an 
IBAC investigation. 

[70] The IBAC Act does specify the categories of persons who may commence a 
prosecution. 

[71] It is noted that under section 74(1), if the IBAC considers it appropriate, 
matters may also be referred to a prosecutorial body if relevant to that body's 
functions or powers. 

[72] The express powers to prosecute set out in section 189 and 190 of the IBAC 
Act distinguish prosecutions for offences arising out of an investigation and 
those arising from offences under the IBAC Act and give the Commissioner 
the discretion to authorise an officer to commence proceedings. 

[73] If the Commission is to be considered an authority with power to prosecute, 
similarly worded amendments to the CCM Act would resolve any doubt about 
the authority of its authorised officers (or specified persons) to commence a 
prosecution. 

2.2 ICAC (NSW) prosecution provisions 

[74] The ICAC NSW, established under the Independent Commission Against 
Corruption Act 1988 (NSW) ("ICAC Act"), does not provide an independent 
power for ICAC NSW to prosecute individuals for criminal offences unless 
authorised specifically to do so by the DPP. 

[75] The Criminal Procedure Act 1986 (NSW) ("CPA NSW") was recently 
amended26 and now provides -

14A Proceedings for offences commenced by officers of ICAC or PIC 

(1) An officer of ICAC does not have the power to commence 
proceedings for an offence unless the Director of Public 
Prosecutions has advised the Independent Commission Against 
Corruption in writing that the proceedings may be commenced by 
an officer of  ICAC. 

(2) For that purpose, the Director of Public Prosecutions may liaise 
with the Independent Commission Against Corruption, but is to act 
independently in deciding to advise that proceedings for the 
offence may be commenced. 

(3) The Commissioner, an Assistant Commissioner and an officer of 
the Police Integrity Commission do not have the power to 
commence proceedings for an offence. 

26 As amended by Act No 67 of 2015 the Courts and Other Justice Portfolio Legislation Amendment Bill 2015 
(NSW) which was given assent on 24 November 2015. 
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(4) In this section: 

officer of ICAC means a person acting in the capacity of the 
Commissioner, an Assistant Commissioner or officer of the 
Independent Commission Against Corruption. 

[76] The amendments to the NSW CPA in 2015 created a clear statutory power 
for police officers and public officers (such as ICAC NSW officers) to 
commence criminal prosecutions by issuing a court attendance notice. After 
the prosecution is underway the DPP takes conduct of the prosecution. 

[77] The ICAC can make a finding about corrupt conduct or form an opinion as to 
whether advice should be sought from the NSW DPP in relation to the 
commencement of proceedings against a person for criminal offences 
against the laws of the State.27 

[78] The ICAC is also required under section 74A of the ICAC Act to report to 
Parliament if it considers the advice of the DPP should be obtained regarding 
the prosecution of a criminal offence. 

[79] The ICAC can make recommendations that the NSW Director of Public 
Prosecutions give consideration to prosecuting individuals for criminal 
offences28 and may provide evidence to a number of authorities for the 
purpose of prosecution. 

[80] The ICAC Act specifies that evidence may be furnished during or after the 
discontinuance of investigations, whereas the CCM Act provides a broader 
power that the Commission may furnish evidence obtained 'in the course of 
exercising the serious misconduct function', which may include the 
assessment of an allegation. 

[81] Section 14 of the ICAC Act provides for 'other' functions of the ICAC, similar 
in nature to section 18(2)(h) of the CCM Act -

14 Other functions of Commission 

(1) Other functions of the Commission are as follows: 

(a) to gather and assemble, during or after the discontinuance or 
completion of its investigations, evidence that may be 
admissible in the prosecution of  a person for a criminal 
offence against a law of the State in connection with corrupt 
conduct and to furnish such evidence to the Director of 
Public Prosecutions, 

(a1) to gather and assemble, during or after the discontinuance or 
completion of an investigation into conduct under section 13A, 
evidence that may be admissible in the prosecution of a 
person for a criminal offence in connection with the conduct 

27 Section 13(5)(a) and (b)(i) ICAC Act NSW. 
28 In particular see section 13(3) which provides for the power to formulate recommendations as to the action 
that should be taken in relation to findings or opinions relating to corrupt conduct. 
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and to furnish such evidence to the Electoral Commission and 
(if considered appropriate) to the Director of Public 

Prosecutions, 

(b) to furnish, during or after the discontinuance or completion of its 
investigations, other evidence obtained in the course of its 
investigations (being evidence that may be admissible in the 
prosecution of a person for a criminal offence against a law of 
another State, the Commonwealth or a Perritory) to the Attorney 
General or to the appropriate authority of the jurisdiction 

concerned. 

[82] In contrast to ICAC NSW's provisions, the Commission must not publish or 
report a finding or opinion that a person is guilty of, or has committed a 
criminal offence (section 317A of the CCM Act) and any recommendation 
that it makes about prosecution is not to be considered a finding in relation to 
criminal conduct (section 43(6) of the CCM Act). 

2.3 The CCC QLD powers to prosecute 'corrupt conduct' 

[83] The Queensland Crime and Corruption Commission ("CCC QLD") does not 
have an express power to prosecute although the Crime and Corruption Act 
2001 (Qld) ("CC Act") appears to contemplate that prosecutions will result 
from CCC QLD investigations (see section 213(4)(b)(ii) of the CC Act). 

[84] It is noted that pursuant to Part 2 of Chapter 5 of the CC Act, the CCC QLD 
may initiate a civil action in the Queensland Civil and Administrative Tribunal 
(QCAT) for disciplinary proceedings concerning corrupt conduct.29 

[85] If the CCC QLD decides following its investigation that prosecution 
proceedings or disciplinary action for corrupt conduct should be considered, it 
may report on the investigation to the DPP (or other appropriate prosecuting 
authority) for the purposes of prosecution proceedings (section 49(1) and (2)) 
or to the chief executive officer of a relevant unit of public administration, for 
the purpose of taking disciplinary action. 

[86] Legislative provisions similar to those in the CCM Act empower the CCC 
QLD to refer a complaint, information or matter to an appropriate authority to 
start a prosecution or to gather evidence for the prosecution of offences.30 

[87] The CCC QLD may give evidence or other information to the 
Commonwealth, another State or a law enforcement agency it considers 
appropriate (section 60(1) of the CC Act) without limiting the right to start a 
prosecution for an offence (section 60(3) of the CC Act). 

29CCC QLD website at 'How the CCC investigates corruption', http://www.ccc.qld.gov.au/corruption/how-the-
ccc-investigates-corruption accessed 12 September 2016. 

30 For example, section 35(1 )(h)(i) provides that when investigating or monitoring, the CCC QLD is to gather 
evidence for prosecutions of persons for offences. See also section 26(b)(i) and 26(c) read with the definition 
of'deal with' in Schedule 2 of the CC Act (Qld). 
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[88] The CCC QLD also has the power to make recommendations to public 
authorities pursuant to section 35(1 )(j) 'about dealing with complaints about 
corruption in an appropriate way'. 
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POSSIBLE AMENDMENTS TO THE CCM ACT 
(AND OTHER LEGISLATIVE REFORM) 

[89] The Commission's power to commence prosecutions for criminal offences in 
a summary court arising from its investigations had not, before the decision 
of the Court of Appeal in A v Maughan, been subject to legal challenge. 

[90] In March 2007 the Commission reviewed its position in relation to the 
statutory basis upon which the Commission commences prosecutions. 

[91] The Commission has maintained its position that it could lawfully commence 
a prosecution on several statutory bases: as a public authority (or employee 
of same); by an authorised officer acting in their capacity as public officer 
with powers of a police officer; or as a special constable acting in their 
capacity as a police officer. 

[92] Subsequent to its review, the Commission sought legislative amendments to 
put the issue beyond doubt by explicitly providing for prosecutorial powers 
under its enabling legislation. 

3.1 The Archer Review 

[93] In 2007, Ms Gail Archer SC was tasked by the Attorney General with a 
statutory review of the CCC Act pursuant to section 226 of the Act entitled 
'Review of Corruption and Crime Commission Act' ("Archer Review"). 

[94] On 10 August 2007, the Commission made the following relevant 
submissions to that review -

(a) The Commission seeks a declaratory amendment confirming that it 
(both itself and by its authorised officers) has and has had the power to 
commence and conduct prosecutions in the Magistrates Court; 

(b) The Commission seeks an amendment to the Corruption and Crime 
Commission Act 2003 ("CCC Act") to confirm that the Commission has 
power to commence and conduct prosecutions (including indictable 
offences) in Magistrate's Courts and to establish a statutory office of 
Special Prosecutor for Corruption and Crime. 

[95] Ms Archer endorsed the Commission's submission in Recommendation 55 of 
the Archer Review that the CCC Act be amended to make it clear that the 
CCC has, and always had, the power to commence and conduct 
prosecutions in the Magistrates Court'.31 

31 Chapter 23 'Review o f  Corruption and Crime Commission Act' published 2008 paragraphs [800 - 802] pages 
258 to 259. 
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3.2 JSCCCC inquiries 

[96] As early as 25 May 2010, the Chairman of the JSCCCC informed the 
Commission of a proposed inquiry into whether the Commission should have 
the power to charge and prosecute. 

[97] The Commission responded to this proposed inquiry by letter dated 8 June 
2010, wherein it was stated that the Commission was satisfied it did have the 
power to prosecute (on the basis of the legislative provisions previously 
referred to in this submission). The formal inquiry did not proceed. 

[98] In 2011, the JSCCCC supported the recommendations of the Archer Review 
in its report "Analysis of recommended reforms to the Corruption and Crime 
Commission Act 2003"32 

32 Report No. 13 by the Joint Standing Committee on the Corruption and Crime Commission, tabled 17 February 
2011, see page 60. 
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CONCLUSIONS 
[99] Following the decision in A v Maughan the Commission sought the Attorney 

General's consideration of urgent legislative change to give Commission 
officers express power to charge and prosecute offences arising out of 
Commission investigations into serious misconduct. This recommendation 
was made on the following basis: 

(a) when criminal conduct is identified in the course of investigating serious 
misconduct, the Commission should be able to act immediately to 
charge the suspected offender and in doing so, prevent further 
occurrence; and 

(b) the express powers of prosecution contained in the Victorian IBAC Act 
illustrate the necessity for modern integrity agencies to maintain public 
confidence that misconduct in the police force is subject to independent 
oversight. 

[100] In addition, the Commission notes that legislative amendment may need to 
be considered to address the prospect of appeal (albeit limited) by persons 
convicted as a result of past Commission prosecutions. 

[101] The Commission considers that legislative amendments may appropriately 
strike a balance between the need for Commission officers to act 
immediately to charge persons and prevent continuance of the occurrence of 
criminal conduct arising out of Commission investigations, and the desirability 
of independent prosecutorial consideration of the decision to charge. 

[102] If the Parliament considered that legislative amendments were required, 
amendments to the CCM Act (its functions and authorised officer powers) 
and the CPA (section 20(3)) would be required. 

[103] In those circumstances, the Commission suggests the desired balance may 
be achieved by legislative amendments containing relevant provisions as set 
out in the IBAC Act (Vic) and ICAC Act (NSW). One possibility would be as 
follows: 

(a) amend the CCM Act to extend the functions of the Commission to the 
prosecution of offences arising out of a Commission investigation; 

(b) amend the CCM Act to provide an express power to prosecute offences 
under the CCM Act; 

(c) amend the CCM Act and CPA to authorise specific Commission officers 
(e.g. authorised officers under section 184 of the CCM Act and 
Commissioner) to commence prosecutions on behalf of the 
Commission; and 

(d) amend the CPA to provide that any prosecution commenced by the 
Commission must be referred to the DPP or SSO after the first court 
date and may continue only if the DPP or SSO have advised the 
Commissipn in writing that the proceedings should not be discontinued. 

n McKechnie, QC 
MMISSIONER 
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APPENDIX 1 - Powers available to Commission officers who are 'Authorised 
Officers' under section 184 CCM Act 

Legislation Relevant Power 
section 

15 Assistance to execute powers 

16 Using reasonable force 

17 Using animals to assist 

19 Exercising powers in connection with stopping vehicles 

20 Entering some other places 

21 Forensic examination of thing relevant to offence 

24 Preventing offences and violence 

25 Citizen's arrest 

30 Entering and searching with occupier's consent 

33 Exercising search powers in public open area 

36 Entering place or vehicle to attend to dead, seriously ill or 
injured person 

39 Searching vehicle for things relevant to offence 

40 Establishing protected forensic area 

41 Applying for search warrant 

43 Executing search warrant 

44 Exercising ancillary powers of officer executing search 
warrant 

47 Taking reasonable measures in relation to protected 
forensic area 

48 Continuance of protected forensic area 

52 Applying for order to produce business record 

58 Applying for data access order 

68 Searching people for things relevant to offence 

69A Searching people for things relevant to prohibited behaviour 
orders 

69B Searching people for things relevant to interim control 
orders or control orders 

83 Request to adult to undergo forensic procedure 

84 Request for protected person to undergo forensic 
procedure 
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89 Applying for forensic procedure warrant (involved person) 

91 Request to adult to undergo forensic procedure 

99 Applying for forensic procedure warrant (suspect) 

105 Removing or taking things found by chance during forensic 
procedure 

106 Seizing and examining things found during forensic 
procedure 

128 Arresting suspects 

132 Entering place and stopping vehicle 

133 Entering place and stopping vehicle for evidence 

135 Searching certain people in custody 

139 Detaining arrested suspects 

140 Applying for further period to detain arrested suspect 

142 Detaining and releasing arrested suspects 

147 Exercising ancillary powers related to seizure 

148 Making records relevant to offence 

149 Facilitating seizure of records 
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APPENDIX 2 - Table o f  comparisons between interstate and commonwealth integrity agencies powers to prosecute 

AGENCY RELEVANT 
STATUTE 

Australian Law 
Commission For Enforcement 
Law Enforcement Integrity 
Integrity Commissioner 
(ACLEI)(Cth) Act 2006 (Cth) 

(Est. 2006) The LEIC Act 
establishes 
the office of 
the Integrity 
Commissioner 
and the 
Australian 
Commission 
for Law 
Enforcement 
Integrity 
(ACLEI) 
(section 195). 

STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

The objects of this Act are set 
out in section 3 and include 
to: 

• Facilitate the 
detection of corrupt 
conduct in, and the 
investigation of 
corruption issues 
that relate to, law 
enforcement 
agencies; 

• to enable criminal 
offences to be 
prosecuted, and civil 
penalty proceedings 
to be brought, 
following 
investigations; 

• to prevent corrupt 
conduct and to 
maintain and 
improve the integrity 
of staff of law 
enforcement 
agencies. 

FUNCTIONS OF THE AGENCY 

ACLEI is responsible for detecting and 
investigating serious and systemic 
corruption issues in specified 
Commonwealth agencies. 

Under section 15, ACLEI is to detect and 
prevent corrupt conduct in law 
enforcement agencies, investigate, 
report on, or refer corruption issues to 
law enforcement agencies. ACLEI may 
manage, oversee or review the 
investigation of corruption issues by law 
enforcement agencies. 

ACLEI has a function to prevent corrupt 
conduct in law enforcement agencies 
and other Commonwealth government 
agencies (section 15(da) and may collect 
and disseminate information and 
intelligence in relation to corruption for 
this purpose (section 15(e)). 

ACLEI must give priority to serious 
corruption and systemic corruption 
(section 16). 

POWERS TO PROSECUTE 

There is no express power to 
prosecute, under the LEIC Act. 

ACLEI may exercise the following 
powers: 

• Power to compel production 
(section 75) 

<> Power to summons (section 
83) 

<• Power to enter without 
warrant (section 105) 

<• Power to issue and execute 
search warrant and to use 
force (Div 4, and section 117) 

« Authorised officer (under 
section 140) may exercise 
power of arrest and has the 
same powers and duties 
under Part IA A, Div 4 & 5 
Crimes Act 1914 (Cth) as a 
constable (includes arrest, 
search, identification, use of 
force etc) (section 139). 

ACLEI must apply to a Judge for an 
arrest warrant (section 99, 100 & 101) 

REFERRAL POWERS 

ACLEI may refer corruption issues 
to a law enforcement agency for 
investigation (section 15(b) and 
under section 26(l)(b). 

Evidence of a Cth offence or 
contravention of Cth law obtained 
during investigations or conducting 
public inquiry is to be assembled 
and provided to either the 
Australian Federal Police 
Commissioner or other authorised 
Cth prosecuting agency (section 
142(1)). 

Evidence of a State/Territory 
offence or contravention of 
State/Territory law obtained 
during investigations or conducting 
public inquiry is to be assembled 
and provided to either the 
State/Territory Police 
Commissioner or other authorised 
person or prosecuting agency 
(section 142(2)). 

25 



AGENCY RELEVANT 
STATUTE 

STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS 

New South Wales 
Crime Commission 
(NSWCC) 

(est. 1985) 

Crime 
Commission 
Act 2012 
(NSW) 

The object of the Act is to 
reduce the incidence of 
organised and other serious 
crime (section 3). 

The principal functions of the NSWCC, 
under subsection 10(1) of the Act, are 
to: 
• investigate matters relating to a 

relevant criminal activity or serious 
crime; 

• to assemble evidence admissible in 
a prosecution for a relevant offence 
and to furnish such evidence to the 
DPP (or to the Attorney General or 
appropriate authority in the 
jurisdiction concerned); 

• to reinvestigate matters re criminal 
activity that were the subject of a 
police inquiry and to furnish 
findings and recommendation as to 
action to be taken to the 
Commission; 

• to report on organised and other 
crime and make recommendations 
for changes in the laws of the State; 

• to provide investigatory, 
technological and analytical services 
to persons or bodies as the 
Commission thinks fit; and 

• to work with persons or authorities 
of the Commonwealth, the State or 
another State or Territory. 

There is no express statutory power 
for the NSWCC to prosecute offences 
under the Crime Commission Act 2012 
(NSW). 

The NSWCC can commence civil 
proceedings in the Supreme Court 
under the Criminal Assets Recovery Act 
1990 (NSW) to restrain property 
(section 10A). 

NSWCC may: 
• Issue & execute search 

warrants (section 17) 
• Summons witnesses and take 

evidence (section 24) 
• Compel production of 

information (section 28), 
documents or things (section 
29) 

• Issue arrest warrant (section 
36) 

The principal focus of the NSWCC is 
to assemble evidence for purposes 
of a criminal prosecution and 
referral to the Director of Public 
Prosecutions (NSW). 

Pursuant to section 18(2) evidence 
seized under search warrant the 
Commission may be delivered to 
the Attorney General or 
appropriate authority or DPP. 

Section 10(l)(b) and (c) provide for 
the assembling and furnishing of 
evidence for prosecution to the 
DPP or Attorney General or 
appropriate authority. 
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AGENCY RELEVANT 
STATUTE 

STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS 

Independent 
Commission 
Against Corruption 
(ICAC) (NSW) 

(est. 1988) 

Independent 
Commission 
Against 
Corruption Act 
1988 

Section 2A provides that the 
principal objects of this Act 
are: 

a) to promote integrity & 
accountability of public 
administration by 
constituting an ICAC...: 

i. to investigate, expose 
and prevent corruption 
involving or affecting 
public authorities and 
officials, and 

ii. to educate public 
authorities, officials and 
members of public 
about corruption and its 
effects on public 
administration and on 
the community, and 

b) to confer special 
powers on ICAC to 
inquire into allegations 
of corruption 

Section 13 sets out the principal 
functions of ICAC which (generally) 
relate to investigation of corrupt 
conduct, advice and educational 
activities to the benefit of public 
authorities and the general public. 

Section 14 provides for 'other functions' 
which enables ICAC to gather, assemble 
and furnish evidence to DPP, Attorney 
General or the appropriate authority 
and where permitted, such evidence 
may be accompanied by observations or 
recommendations as to what action 
should be taken (section 14(1A)). 

A prosecution may be commenced by 
officers of ICAC only if the DPP has 
given ICAC authority in writing to do so 
(section 14A Criminal Procedure Act 
1986 (NSW)) 

ICAC has the following powers under 
the ICAC Act: 

• Power to obtain information 
(section 21) or documents 
(section 22) or to enter public 
premises (section 23) 

• Power to issue summons (section 
35), or arrest warrant (section 36 
or 100) 

• A senior Commission officer may 
use force to execute a search 
warrant (sections 40- 43). 

A seconded police officer may exercise 
all the functions of a constable under 
Police Act 1990 (NSW), the common 
law or the Act (section 101B & 105). 

Section 13(3) read with (5) allows 
the Commission to form opinions 
as to whether the advice of the 
DPP should be sought in relation to 
commencement of proceedings for 
criminal offences. 

Section 14 provides for ICAC to 
gather, assemble and furnish 
evidence admissible in the 
prosecution of a criminal offence in 
connection with corrupt conduct 
during or after its investigations to 
the DPP, Attorney General or the 
appropriate authority (of 
jurisdiction concerned). 
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AGENCY RELEVANT 
STATUTE 

STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS • 
Police Integrity 
Commission 
(PIC)(NSW) 

(est. 1996) 

Police Integrity 
Commission 
Act 1996 
(NSW) 

Section 3 sets out the 
principal objects of the Act -
(a) to establish an 

independent, 
accountable body whose 
principal function is to 
detect, investigate and 
prevent police corruption 
and other serious officer 
misconduct, and 

(b) to provide special 
mechanisms for the 
detection, investigation 
and prevention of serious 
officer misconduct and 
other officer misconduct, 
and 

(c) to protect the public 
interest by preventing 
and dealing with officer 
misconduct, and 

(d) to provide for the 
auditing and monitoring 
of particular aspects of 
the operations and 
procedures of the NSW 
Police Force and the New 
South Wales Crime 
Commission. 

Under section 13(1) the PIC's principal 
functions are: 
(a) to prevent officer misconduct, 
(b) to detect or investigate, or manage 

or oversee other agencies in the 
detection or investigation of, officer 
misconduct, 

(c) to receive and assess all matters not 
completed by the Police Royal 
Commission and otherwise deal with 
those matters 

Functions relating to education and 
police activities are set out in section 14. 
Section 15 provides for 'other functions', 

which include the function to 
• assemble evidence that may 

be admissible in the 
prosecution of a person and to 
furnish it to the DPP (NSW) 
(section 15(l)(a)); and 

• to assemble evidence that may 
be used in certain 
investigations (i.e. police 
complaints or Crime 
Commission officer, or 
administrative officer 
complaints) and furnish it to 
the Minister, Commissioner of 

There is no express power for the PIC 
to prosecute under the Act. 

The PIC may make recommendations 
as to prosecution of particular persons 
under the Police Act 1990 (section 
16(l)(b)) and observations or 
recommendations as to the action it 
considers should be taken in relation 
to the evidence section 15(2). 

The PIC may not make a finding or 
form an opinion or make a 
recommendation as to the commission 
of a disciplinary or criminal offence 
relating to a 'specified person' (section 
16(2)(a) and (b)) 

Powers include: 
• power to summons witnesses 

(section 38) 
• compel production of 

information, documents or 
things (section 25 or 26) 

• issue arrest warrant (section 
39) 

• issue search warrants 
(Division 6) 

• Power to enter public 
premises (section 29) 

Under Part 5, Division 1, sections 
76, 77, the PIC may refer a matter 
for investigation or action to the 
NSW Crime Commission (if re 
Crime Commission officer) or to a 
police authority and recommend 
the action that should be taken. 

Under Part 5, Division 2, sections 
82, 83 and 84 the PIC may refer a 
matter for investigation or action 
to any appropriate authority 
(except NSW Crime Commission, a 
police officer, the NSW Police 
Force) and recommend the action 
that should be taken. 

The PIC may also provide 
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Police or other appropriate 
State authority (section 
15(l)(b)). 

• Under sections 15(l)(c) and (d) 
the PIC must furnish 
admissible evidence relating to 
a disciplinary or criminal 
offence to the Attorney 
General or appropriate State 
authority 

PIC investigator who is a seconded 
police officer or approved former 
police officer has all powers of a NSW 
police officer (section 123) 

Specified officers are approved to 
carry weapons and firearms (section 
124) 

Crime and 
Corruption 
Commission 
(QCCC) 

(est.2001) 

Crime and 
Corruption Act 
2001 (Qld) 

Section 4(1) states the main 
purposes the Act are — 

a) to combat and 
reduce the 
incidence of major 
crime; and 

b) to reduce the 
incidence o f  
corruption in the 
public sector. 

(2) The Act also has as the 
purpose to facilitate the 
QCCC's involvement in a 
confiscation related 
investigation. 

Chapter 2 sets out the functions of the 
QCCC-
Part 1 (section 23 and 24) - Prevention 
function 
Part 2 - (sections 25 to 32) - Crime 
function (including major crime in 
section 32) by -
• investigating major crime 
• gathering evidence for prosecution 

(section 26(b)(i)) 
Part 3 - Corruption function (section 33 
to 51) 
Part 4, Division 3 also provides for 
'other' functions -
• Section 56(a) witness protection 

function 
• Section 56(b) wivil confiscation 

function 
• Section 56(c) a function conferred 

under another Act (e.g. use of 

The QCCC does not have an express 
power to criminally prosecute 
individuals for corruption. 
Section 50 empowers the QCCC to 
apply to the Queensland Civil and 
Administrative Tribunal for orders 
under the CC Act in 'prosecution' of 
corrupt conduct. For example, QCAT's 
orders on a finding of corrupt conduct 
may include that the prescribed 
person be dismissed; be reduced in 
rank or salary level; be fined (section 
2191). 
The Act contemplates that 
prosecutions may result from QCCC 
investigations (see section 
213(4)(b)(ii)). 
Other powers: 

• Power to summons to attend 
hearing (Ch 3, section 82 or 
83) 

In performing its crime functions, 
the QCCC can gather evidence for 
the prosecution of persons for 
offences and liaising with or 
providing information to law 
enforcement or prosecution 
agencies about major crime 
(section 26(b)(i) and section 26(c)). 

In performing its corruption 
functions, section 35(l)(h) requires 
when investigating or monitoring 
investigations, the QCCC gathers 
evidence for prosecutions for 
offences or disciplinary 
proceedings. 

In performing its corruption 
function, the schedule 2 definition 
of 'deal with' regarding a complaint 
about corruption or information or 
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surveillance devices, controlled 
operations and assumed identities 
under Police Powers and 
Responsibilities Act 2000 (Qld) or use 
of telephone interception under 
Telecommunications (Interception 
and Access) Act 1979 (Cth) and 
Telecommunications Interception 
Act 2009 (Qld). 

Power to arrest (Ch 3, 
Division 6, part 10) 
Power to require information 
or documents (Ch 3, section 
72, re crime) 
Power to compel production 
of records or other items (Ch 
3, section 74, 74A re 
crime/witness protection &, 
75 re corruption & 75A or 75B 
re crime) 
Power to enter (Ch 3, section 
73, re corruption) 
Search warrants (Ch 3, 
Division 6, part 2) 
Power to search the person 
(Ch 3, Division 6, part 4) 

matter involving corruption, 
includes: 

• the QCCC may refer a 
complaint, information or 
matter to an appropriate 
authority to start a 
prosecution; 

• gather evidence for 
prosecutions for offences. 

If, after investigating, the QCCC 
decides that prosecution should be 
considered, it may report to the 
DPP (or prosecuting authority) for 
the purposes of prosecution 
(section 49(1) and (2)(a)). 

The QCCC may give evidence or 
other information about a possible 
offence to the Commonwealth, 
another State or a law 
enforcement agency it considers 
appropriate (section 60(1)) but this 
does not limit anyone's right to 
start a prosecution for an offence 
(section 60(3)). 
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AGENCY RELEVANT 
STATUTE 

STATUTORY PURPOSE/S 
OR OBJECTS OF THE ACT 

FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS 

Independent 
Broad-Based Anti-
Corruption 
Commission 
(IBAC)(Vic) 

(est. 2011) 

Independent 
Broad-Bosed 
Anti-Corruption 
Commission Act 
2011 (Vic) 

Section 8 - Objects of the 
Act are t o 

la) provide for the 
identification, 
investigation and 
exposure of serious 
corrupt conduct and 
police personnel 
misconduct; 

(b) assist in the prevention 
of corrupt conduct and 
police personnel 
misconduct; 

(c) facilitate education 
about the detrimental 
effects of corrupt 
conduct and police 
personnel misconduct 
on public administration 
and the community and 
the ways in which to 
prevent corrupt 
conduct and police 
misconduct; and 

(d) assist in improving the 
capacity of the public 
sector to prevent 
corrupt conduct and 
police personnel 
misconduct. 

Primary purpose of the IBAC is to 
strengthen the integrity of the Victorian 
public sector, and to enhance 
community confidence in public sector 
accountability. 

Under section 189 proceedings for an 
offence under the IBAC Act or the 
regulations may be brought by the 
IBAC, or a sworn (authorised) IBAC 
Officer, or an authorised police officer. 

Section 190 provides an express power 
for authorised IBAC officers, IBAC or 
police officer to bring criminal 
proceedings for an offence in relation 
to any matter arising out of an IBAC 
investigation. 

Powers include: 
• Search warrant and seizure 

(section 91) 
• Entry and search of police 

personnel premises (section 
86 & 87) 

• Authorised possession and 
use of weapons (Part 5) 

• Issue summons (section 120) 
• Arrest for failure to appear 

(section 139) 

Under section 74(1) if the IBAC 
considers it appropriate, the IBAC, 
at any time, may refer to a 
prosecutorial body any matter that 
the IBAC considers is relevant to 
the performance of the 
prosecutorial duties and functions 
or the exercise of prosecutorial 
powers of that prosecutorial body. 
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AGENCY RELEVANT 
STATUTE 

STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

FUNCTIONS OF THE AGENCY 

Integrity 
Commission (Tas) 

(est. 2009) 

*NB - In accordance 
with section 93(1), 
i f  a person has been 
charged with a 
criminal offence, 
the Integrity 
Commission cannot 
require the person 
to give evidence 
until the charge has 
been finally 
disposed of 

Integrity 
Commission 
2009 (Tas) 

Act 
Under section 3(1) the 
object of the Act is to 
promote and enhance 
standards of ethical 
conduct by public officers 
by the establishment of an 
Integrity Commission. 

The objectives of the 
Integrity Commission in 
section 3(2) include 
(broadly) misconduct 
prevention and education 
and improving public 
standards and confidence 
in dealing with misconduct. 

Section 3(3) provides that 
the Integrity Commission 
will endeavour to achieve 
these objectives 
by educating public 
authorities, assisting public 
authorities to, and 
(themselves) deal with 
misconduct by designated 
public officers as well as 
making findings and 
recommendations in 
relation to its investigations 
and inquiries. 

Section 8 sets out the functions and 
powers of the Integrity Commission 
(Tas). These functions include: 
• developing standards and codes of 

conduct for public officers; 
• education; 
• preparation of guidelines; 
• providing advice; and 
• investigating and monitoring 

investigations into misconduct. 

Sections 31 and 32 also confer specific 
misconduct educative, preventative and 
advisory functions which includes 
promotion of, and advice concerning 
standards of conduct, review of and 
recommendations relating to standards 
of conduct, practices and procedures in 
public authorities and under section 32 
requirements on public officers to 
educate and for the Commission to work 
cooperatively in capacity building 
(section 9). 

POWERS TO PROSECUTE REFERRAL POWERS 

There is no power to commence a 
prosecution or prosecute under the 
Integrity Commission Act 2009 (Tas). 

Section 21 provides that the CEO may 
be written notice authorise aperson to 
perform the functions or exercise the 
powers under the IC Act as specified in 
the notice. 

Part 6, Division 1 provides for conduct 
of investigations (powers to compel 
information (section 47) search,seizure 
and entry (sections 50, 51 and 52). 

The Integrity Commission may 
under section 8(l)(h) 'refer 
complaints or any potential 
breaches of the law to the 
Commissioner of Police, the DPP or 
other person that the Integrity 
Commission considers appropriate 
for action'. 

Section 8(m)(i) provides for 
gathering evidence for the 
prosecution of persons for offences 
when conducting or monitoring 
investigations. 

Section 57(2)(b) provides for 
referral of matters to entities 
including the DPP, following an 
investigation report by the CEO to 
the Board. 

Section 58(2)(iv) provides for 
referral of matters to entities 
including DPP, following 
determination by the Board. 

Section 78(3)(d) provides for 
referral to the DPP following an 
Integrity Tribunal (hearing) 
determination. 
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AGENCY RELEVANT STATUTORY PURPOSE/S FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS 
STATUTE OR OBJECTS OF THE ACT 

Independent 
Commissioner 
Against Corruption 
(ICAC)(SA) 

(est. 2012) 

Independent 
Commissioner 
Against 
Corruption 
2012 (SA) 

Act 

Section 3(1) the primary 
objects of this Act a r e -

fa) to establish the ICAC 
with functions to 
further — 

(i) the identification 
and investigation of 
corruption in public 
administration; and 

(ii) the prevention or 
minimisation of 
corruption, 
misconduct and 
maladministration in 
public 
administration, 
including through 
referral, education & 
evaluation of 
practices, policies 
and procedures; and 

(b) to establish the Office 
for Public Integrity to 
manage complaints 
about public 
administration and to 
identify corruption, 

Under section 7(1) the functions of the 
ICAC are: 

(a) to identify corruption in public 
administration and to— 

(i) investigate and refer it for 
prosecution; or 

(ii) refer it to a law enforcement 
agency for investigation and 
prosecution; 

(b) to assist inquiry agencies and 
public authorities to identify and 
deal with misconduct and 
maladministration in public 
administration; 

(c) to give directions to, and exercise 
the powers of inquiry agencies in 
dealing with misconduct and 
maladministration in public 
administration; 

(d) to evaluate the practices, policies 
and procedures of inquiry agencies 
and public authorities for 
preventing or minimising 
corruption, misconduct and 
maladministration in public 
administration; 

There is no power to prosecute under 
the ICAC (SA) Act. 

Rather, the Commissioner has the 
power to refer matters relating to 
misconduct and maladministration to 
inquiry agencies or public authorities 
for further action. 

Section 24—Action that may be 
taken 

(1) If a matter raises an 
issue of corruption in public 
administration that could be the 
subject of a prosecution, the 
matter must be— 

(a) investigated 
Commissioner; or 

by the 

(b) referred to South 
Australia Police, the Police 
Ombudsman or other law 
enforcement agency. 

(2) If a matter raises an issue of 
misconduct or  maladministration in 
public administration, the matter 
must be dealt with in 1 or more of 
the following ways: 

(a) the matter may be referred 
to an inquiry agency and, if the 
Commissioner considers it 
appropriate, the Commissioner 
may give directions or guidance 
to the agency in respect of the 
matter; 

(ab) the Commissioner may 
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misconduct and 
maladministration as 
well as ensure 
complaints are dealt 
with by the most 
appropriate body; and 

(c) to balance the public 
interest in exposing 
corruption, misconduct 
and maladministration 
and the public interest 
in avoiding prejudice to 
a person's reputation. 

(e) to conduct or facilitate educational 
programs 

(f) to perform other functions 
conferred on the Commissioner by 
this or any other Act. 

(2) The primary object of 
the Commissioner is — 

(a) to investigate serious or 
systemic corruption in 
public administration; 
and 

(b) to refer serious or 
systemic misconduct or 
maladministration in 
public administration to 
the relevant body, 
giving directions or 
guidance to the body or 
exercising the powers of 
the body as the 
Commissioner considers 
appropriate. 

exercise the powers of an 
inquiry agency in respect of the 
matter; 

(b) the matter may be referred 
to the public authority 
concerned and, if the 
Commissioner considers it 
appropriate, the Commissioner 
may give directions or guidance 
to the authority in respect of 
the matter. 

(3) If a matter is assessed as raising 
other issues that should be dealt 
with by an inquiry agency, public 
authority or public officer, the 
matter must be referred, or the 
complainant or reporting agency 
advised to refer the matter, to the 
agency, authority or officer. 

Under section 36(1) the 
Commissioner may refer a matter 
to the relevant law enforcement 
agency for further investigation 
and potential prosecution or to a 
public authority for further 
investigation and potential 
disciplinary action. 
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STATUTORY PURPOSE/S OR 
OBJECTS OF THE ACT 

AGENCY RELEVANT 
STATUTE 

FUNCTIONS OF THE AGENCY POWERS TO PROSECUTE REFERRAL POWERS 

Corruption and 
Crime Commission 
(WA) (CCC) 

Corruption, 
Crime and 
Misconduct 
Act 2003 

(pre 1 July 
2015 titled: 
Corruption 
and Crime 
Commission 
Act 2003) 

The main purposes of this 
Act in section 7A are — 

(a) to combat and reduce 
the incidence of 
organised crime; and 

(b) to improve continuously 
the integrity of, and to 
reduce the incidence of 
(serious)jnisconduct in, 
the public sector. 

Under section 7B the CCC is 
to achieve its purposes by 
establishing a permanent 
CCC which is able to 
authorise the use of special 
investigative powers (re: 
organised crime), 
investigate cases of serious 
misconduct and to help 
public authorities to 
prevent, identify and deal 
appropriately with, 
misconduct. 

Under section 18, the CCC has a serious 
misconduct function to ensure that 
serious misconduct is dealt with in 
appropriate way including (but not 
limited to): 

• Receiving, initiating, 
considering, investigating 
serious misconduct allegations 

• Monitoring misconduct 
investigations by other agencies 

• Making recommendations and 
reporting outcomes 

• Assembling evidence admissible 
in a prosecution for a criminal 
offence and providing it to an 
independent agency, another 
authority or Attorney General. 

There is no express power to 
prosecute under the CCC or CCM Act 
2003. 

Under section 18(2)(c) in 
performing its serious misconduct 
function, the CCC may refer an 
allegation or matter to 
independent agencies or 
appropriate authorities for action. 

The referral of an allegation occurs 
after a decision is made as to what 
action to take under section 33 and 
referring the allegation under 
section 37. 

The CCC may refer matters to the 
Parliamentary Commissioner or 
Auditor General under section 38. 

*NB - Under the CCM Act, the 
Public Sector Commission has 
similar referral powers. 
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