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Inquiry into the Transportation of Detained Persons May 2010
The Aboriginal Legal Rights Movement of South Australia (ALRM) thanks the
Committee for providing it with the opportunity to make a submission. ALRM is the
Aboriginal & Torres Strait Islander Legal Service (ATSILS) for South Australia and
is the peak body in South Australia for the representation of the legal interests of
Aboriginal people in the justice system. ALRM has a Board of ten members from
throughout the State who represent the interests of its constituents who are the
Aboriginal people of South Australia.
,;
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:

In making this submission as the Chief Executive Officer, I do so, on behalf of
ALRM. I am conscious of the need to ensure that the memory of the late Mr Ward is
properly revered and I take this opportunity to send condolences to his family and to
remind the Parliament of the dreadful circumstances of his death. Australia as a
nation is diminished by that death and the circumstances under which it occurred, as
found by the State Coroner Mr Hope. It remains a matter of grave concern to ALRM
that the fundamental human rights of the deceased were denied to him in such a
blatant and flagrant way, and which led to his death.
ALRM has had the opportunity to consider in detail the submission made by the
Aboriginal Legal Service of Western Australia (ALSW A). We note that the ALSWA
submission addresses each of the coronial recommendations in detail and also
addresses each of your terms of reference in detail.
ALRM endorses the submission of the Aboriginal Legal Service of Western
Australia.
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We note that Term of Reference four includes the question - whether the Coroner's
Act 1996 Western Australia should be amended to require the Government to
respond to coronial recommendations within a certain time frame and any other
relevant matter.
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ALRM along with the Law Society of South Australia made submissions to the
Parliament of South Australia at the time of the passing of the South Australian
Coroner's Act 2003.
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Sections 25(4), (5) and 39 of the Coroner IS Act 2003SA were enacted at
that time.

2S-Findings on inquests
(4) The Court must, as soon as practicable after the completion of the inquest,
forward a copy of its findings and any recommendations-

(5)

(a)

to the Attorney-General; and

(b)

in the case of an inquest into a death in custody(i)

if the Court has added to its findings a
recommendation directed to a Minister or other
agency or instrumentality ofthe Crown-to each such
Minister, agency or instrumentality of the Crown; and

(ii)

to each person who appeared personally or by counsel
at the inquest; and

(iii)

to any other person who, in the opinion of the Court,
has a sufficient interest in the matter.

The Minister or the Minister responsible for the agency or other
instrumentality of the Crown must, within 8 sitting days of the
expiration of6 months after receiving a copy of the findings and
recommendations under subsection (4)(b)(i)(a)

(b)

cause a report to be laid before each House of Parliament
giving details of any action taken or proposed to be taken in
consequence of those recommendations; and
forward a copy of the report to the State Coroner.

39-Annual report
(1)

The State Coroner must, on or before 31 October in each year, make a
report to the Attorney-General on the administration of the Coroner's
Court and the provision of coronial services under this Act during the
previous financial year.

(2)

The report must include all recommendations made by the Coroner's
Court under section 25 during that financial year.

(3)

The Attorney-General must, within 12 sitting days after receiving a
report under this section, cause copies of the report to be laid before
both Houses of Parliament.

Those provisions amount to a partial implementation by the South
Australian Parliament of the recommendations of the Royal Commission
into Aboriginal Deaths in Custody, recommendations 14-18. It is strongly
submitted that the Western Australian Parliament should consider adopting
them and, consistent with the ALSWA submission, ALRM so recommends.
To increase the accountability of Government to the Coroner and to the
parties who are represented before the Coroner in the implementation of
recommendations flowing from a coronial inquiry necessarily improves the
prospects of coronial recommendations being properly implemented. It also
improves the accountability of the Government of the day to Parliament. If
the responsible Minister does not propose to implement a recommendation,
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then a simple statement to that effect can be made and if necessary it can be
debated in the Parliament. Such a report to Parliament has already been
made in South Australia, and democracy has not been diminished.

In South Australia the time limit for a responsible Minister to make his
report to the Parliament and to the Coroner is six months. It is a matter of
some debate whether that period of six months or a great or lesser period
should be required of the responsible Minister. On balance ALRM submits
that probably shorter periods are preferable.
It very frequently occurs that parties to be represented before coronial
inquests include the Goverrubent departments concerned. It frequently
occurs that those departments are anxious to inform the Coroner of reforms
that they have instigated themselves before the coronial hearing and which
they wish the Coroner to be aware of at the time of the hearing and of the
making of findings and recommendations. In so far as Government
departments wish to forestall the recommendation making process by acting
promptly to address systems failure, such a development is commendable
and can properly be the subject of submissions as to what the appropriate
recommendations may be. It also suggests that the time required for
responses by Government departments and the Ministers to the Parliament
and to the Coroner can now be appreciably less than they might have been
in former times.

The relevant RCIADIC recommendations are as follows:15. That within three calendar months of publication of the findings
and recommendations of the Coroner as to any death in custody, any
agency or department to which a copy of the findings and
recommendations has been delivered by the Coroner shall provide,
in writing, to the Minister of the Crown with responsibility for that
agency or department~ its response to the findings and
recommendations, which should include a report as to whether any
action has been taken or is proposed to be taken with respect to any
person. (1: 172)
16. That the relevant Ministers of the Crown to whom responses are
delivered by agencies or departments, as provided for in
Recommendation 15, provide copies of each such response to all
parties who appeared before the Coroner at the inquest, to the
Coroner who conducted the inquest and to the State Coroner. That
the State Coroner be empowered to call for such further explanations
or information as he or she considers necessary, including reports as
to further action taken in relation to the recommendation s. (1: 173)
Referring to term of reference 4, ALRM submits that the South Australian
requirement of a six month response time has been adequate, but probably
could be decreased. ALRM also submits that the accountability regime in
section 25( 4)(b) ofthe SA Coroner's Act 2003 need not be limited to deaths
in custody cases. Should Gov'ernment be any less accountable to Parliament
over preventing a future bushfire death than a death in custody?
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ALRM has specifically made this submission to your Inquiry, having regard
to the effect of the cross border justice legislation of this State and of the
State of Western Australia. As a result of that legislation, it is entirely
possible that South Australian persons who have a relevant connection with
the cross border region may be detained, arrested and incarcerated in
Western Australia and thus be subjected to prisoner transportation
arrangements in the State of Western Australia.
It is in that context that ALRM has carefully considered the submission of
our sister organisation ALSWA and has adopted it completely. We note
with concern however, that with respect to the cross border region, the
closest available prison would appear to be the Boulder Prison near
Kalgoorlie. Clearly for persons resident in the APY Lands of South
Australia, the relevant cross border justice region of SA, should they be
imprisoned or remanded in custody to Western Australia, they would
inevitably be held at a considerable distance from their homelands. This is
not consistent with Royal Commission recommendations about holding
persons imprisoned as near as possible to their homelands.

In that regard we respectfully refer your Inquiry to the findings of the former
State Coroner of South Australia Mr Chivell in the 2002 and 2005 inquests
into the deaths of persons who died as a result of sniffing petrol. 1 In those
Inquests Mr Chi veIl made specific recommendations for the creation of
secure care facilities on the Anangu Pitjantjatjara Lands. Coroner Chivell's
recommendation 8.10 which has not been implemented, was as follows:
Planning for the establishment of secure care facilities on the
Anangu Pitjantjatjara Lands should commence immediately. These
facilities must be reasonably accessible from all communities on the
Anangu Pitjantjatjara Lands and have a multi functional role to
provide facilities for detention, detoxification, treatment and
rehabilitation as outlined in these findings.
It is submitted that the Legislative Council of the Parliament of Western
Australia should consider carefully this recommendation with a view to
appropriate arrangements beihg made between the State of South Australia
and the State of Western Australia for the creation of secure care facilities
on or near the Anangu Pitjantjatjara Yankunytjatjara Lands which, pursuant
to the cross border justice legislation might properly service the cross border
region, without the necessity for persons in custody being transported for
long distances.

Yours faithfully

Neil E Gillespie

Neil Gillespie
Chief Executive Officer
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