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22 July 2020 

Dear Dr Talbot, 
 
RE: Inquiry into Children and Community Services Amendment Bill 2019 (WA) 
 
We are pleased to provide you with the enclosed submission to your Committee’s inquiry into the 
Children and Community Services Amendment Bill 2019 (WA). 
 
SNAICC – National Voice for our Children and the Noongar Family Safety and Wellbeing Council have 
high concerns that the Bill in its current form falls well short of what is needed to protect the rights 
of, and improve outcomes for, Aboriginal and Torres Strait Islander children in contact with the 
Western Australian child protection system. We have made eight recommendations in our 
submission that we believe are critical to improve the legislation’s effectiveness to protect and 
promote the safety and wellbeing of our children. 
 
We would appreciate the opportunity to appear before the Committee and provide further 
information regarding our submission. The following representatives are available to appear: 

 NFSWC: Hannah McGlade, Glenda Kickett, Joanne Della Bona 
 SNAICC: Richard Weston 
 Expert advisor: Greg McIntyre SC 

 
Please do not hesitate to contact us to discuss any of the matters raised in this submission. 
 
Yours faithfully, 
 

 
 
Richard Weston     Barbara Henry 
CEO, SNAICC     EO, NFSWC 
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About SNAICC – National Voice for our Children 
 
SNAICC – National Voice for our Children (SNAICC) is the national non-government peak body for 
Aboriginal and Torres Strait Islander children. 
 
SNAICC works for the fulfilment of the rights of our children, in particular to ensure their safety, 
development and well-being. 
 
The SNAICC vision is an Australian society in which the rights of Aboriginal and Torres Strait Islander 
children, young people and families are protected; our communities are empowered to determine their 
own futures; and our cultural identity is valued. 
 
SNAICC was formally established in 1981 and today represents a core membership of Aboriginal and 
Torres Strait Islander community-controlled organisations providing child and family welfare and early 
childhood education and care services. 
 
SNAICC advocates for the rights and needs of Aboriginal and Torres Strait Islander children and 
families, and provides resources and training to support the capacity of communities and organisations 
working with our families. 
 
About the Noongar Family Safety and Wellbeing Council 
 
The Noongar Family Safety and Wellbeing Council (NFSWC) is a peak body made up of Aboriginal 
leaders in the child protection sector in Western Australia. Its primary purpose is to monitor, contribute 
to and influence child protection and out of home care policy, legislation and programs that impact on 
Aboriginal children and families across Noongar Country in Western Australia. 
 
The NFSWC strives to work across the child protection, family violence, youth justice, housing, 
education and health sectors in partnership with peak bodies and Aboriginal community controlled 
organisations on reforms to develop transformative, culturally-grounded services to change the lives of 
the most disadvantaged people in our community. 
 
NFSWC aims to ensure the rights of all Aboriginal families on Noongar Country are protected, and that 
Aboriginal family centred approaches are embedded in legislation, policy and practice to ensure the 
central connectivity of Aboriginal families, community, culture and country. 
 
 
For further information regarding this submission, please contact: 
 
Barbara Henry, Executive Officer, NFSWC Richard Weston, Chief Executive Officer, SNAICC 
barbara@nfswc.org.au    ceo@snaicc.org.au 
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1. Introduction  

SNAICC- National Voice for Our Children (SNAICC) and the Noongar Family Safety and 
Wellbeing Council (NFSWC) welcome the opportunity to submit to the Western Australia Legislative 
Council Standing Committee on Legislation’s Inquiry into the Children and Community Services 
Amendment Bill 2019 (WA) (hereafter “the Bill”).  
 
SNAICC and NFSWC have high concerns that the Bill, in its current form, falls well short of what is 
needed to protect the rights of, and improve outcomes for, Aboriginal and Torres Strait Islander 
children in contact with the Western Australian child protection system. Amendments to the Children 
and Community Services Act 2004 (WA) are vital to ensure that the legislative framework fully 
enables our families and communities to exercise their rights to self-determination and participation in 
decisions about the care and protection of our children. SNAICC and NFSWC have provided 
consistent input to this effect since our first submission to the legislative review process over 3 years 
ago. However, vital aspects of this input are yet to be heard or responded to in the Bill. 
 
We are encouraged that the proposed Bill contains several important positive amendments that will 
improve practice for Aboriginal and Torres Strait Islander children and families. These include 
requirements for cultural support plans to be completed and for approved Aboriginal and Torres Strait 
Islander organisations to participate in their development (sections 89 and 89a), and minor limitations 
and conditions on making permanent care orders (special guardianship) for Aboriginal and Torres 
Strait Islander children (sections 61 and 63).  
 
While many Aboriginal and Torres Strait Islander children in Western Australia grow up safe in loving 
homes, connected to culture, Western Australia also has the highest rate of over-representation in the 
child protection system in the country. Our children are approximately 17 times more likely to be in 
out-of-home care than non-Indigenous children.1 As a result, child protection legislation has an 
enormously disproportionate impact on our families and communities, and as such, our perspectives 
must be central in the design of effective legislation. This submission makes key recommendations to 
strengthen the Bill in alignment with the evidence and our knowledge of best practice to advance the 
rights, safety and wellbeing of Aboriginal and Torres Strait Islander children in Western Australia. 
 

2. List of recommendations 

1. Strengthen Section 14 participation requirements to specify that an opportunity and 
assistance must be given to each of a child’s family group, a community of which the child is 
a member and an approved Aboriginal and Torres Strait Islander representative organisation, 
to participate in decision-making processes under the Act. Remove the words “where 
appropriate” from the provision. 
 

2. Remove the part of the amendment to Section 14 that directs that the requirements for family 
and community participation do not apply to decisions about placement and cultural support 
plans 
. 

3. Amend the proposed section 81 to require consultation with a child’s family group prior to 
placement rather than only with one family member. 
 

4. Amend the proposed sections 89 and 89A to require participation of a child’s family group in 
the development of care plans, including cultural support plans. 

 
5. Include additional provisions that require families to be given support to participate in child 

protection decisions by means of an independently facilitated Aboriginal family-led decision 
making process. 

 

 
1Australian Institute of Health and Welfare, Child Protection Australia 2018–19, p. 53, retrieved from: 
https://www.aihw.gov.au/getmedia/3a25c195-e30a-4f10-a052-adbfd56d6d45/aihw-cws-74.pdf.aspx?inline=true 
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6. Include additional principles in the Act to align with each of the five elements of the Aboriginal 
and Torres Strait Islander Child Placement Principle. 

 
7. Include an additional provision requiring that “active efforts” are undertaken to provide the 

supports necessary to preserve and reunify a family prior to removal or placing a child on 
long-term orders. Provide a definition of “active efforts” in the Act. 

 
8. Amend the proposed section 61(2B) to specify that the Court cannot make a special 

guardianship order unless it has received a report from an approved Aboriginal or Torres 
Strait Islander organisation that recommends the making of the order. 

3. Comments on the Bill 

3.1 Requiring Aboriginal and Torres Strait Islander participation in child protection 
decision-making 
 
Participation of Aboriginal and Torres Strait Islander peoples in decisions that affect them is a core 
human right and is recognised as critical to decision-making that supports the best interests of 
children.2 For Aboriginal and Torres Strait Islander children, their extended families and communities 
hold the knowledge of how to bring them up safe and well, strong in their identity and culture. The 
Bringing them Home Report recognised that the exclusion of Aboriginal and Torres Strait Islander 
families and communities from decision-making about the care and protection of children resulted in 
deep and lasting harm to generations of Aboriginal and Torres Strait Islander people and must never 
be repeated.3  
 
While the Bill provides some strengthened requirements for the participation of representative 
Aboriginal and Torres Strait Islander organisations, it contains minimal requirements for the 
participation of families in decision-making. SNAICC and NFSWC take note of the proposed 
provisions in the Bill that are intended to strengthen and promote the participation of families and 
communities in child protection decision-making. These include section 14 which seeks to improve 
participation in all decision-making processes under the Act and sections 81 and 89A which relate to 
placement decision-making and cultural support planning respectively. Table 1 provides an overview 
of the limited effect of these three provisions on their intended purpose to increase participation 
requirements. 
 
Table 1 – Aboriginal and Torres Strait Islander participation requirements proposed by the Bill 
 

Proposed 
or 
amended 
section 

Subject of decisions Family participation 
required? 

Representative 
organisation 
participation 
required?  

s14 All decision-making 
processes under the 
Act 

No – one of three 
options, and only 
“where appropriate” 

No – one of three 
options, and only 
“where appropriate” 

s81 Placement in out-of-
home care 

No – only one family 
member required 

Yes 

s89A Cultural support plans 
 
 

No Yes 

 
Proposed section 14(1) stipulates that “a kinship group, community or Aboriginal or Torres Strait 
Islander representative organisation must be given, where appropriate, an opportunity and assistance 
to participate in decision-making processes under this Act”. The word “must” will replace the word 
“should” in the current provision. However, this proposed amendment provides little improvement. 

 
2 Committee on the Rights of the Child, General Comment No. 11: Indigenous Children and their Rights under 
the Convention, 2009, CRC/C/GC/11, 12 February 2009, para. 31.  
3 Human Rights and Equal Opportunity Commission (1997) Bringing them Home: Report of the National Inquiry 
into the Separation of Aboriginal and Torres Strait Islander Children from their Families, Sydney: Author. 
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Appropriate recognition of the right to self-determination in child protection matters would require all 
three parties – a child’s family group, community and a representative organisation – to participate. 
The use of the word “or” in section 14 allows for significant decisions to be made under the Act 
without the participation of a child’s family, which is out of step with human rights, recognised best 
practice standards and comparative provisions in other Australian jurisdictions. Also, the proviso, 
‘where appropriate’, is retained, providing a high level of discretion as to whether this provision is 
acted upon. Given that the purpose of this section is to enable Aboriginal and Torres Strait Islander 
participation in decisions, in cases where a non-Indigenous decision maker determines that it is “not 
appropriate” to provide the opportunity and assistance for participation, the purpose of the provision 
will be wholly defeated. 
 
Recommendation 1: Strengthen Section 14 participation requirements to specify that an opportunity 
and assistance must be given to each of a child’s family group, a community of which the child is a 
member and an approved Aboriginal and Torres Strait Islander representative organisation, to 
participate in decision-making processes under the Act. Remove the words “where appropriate” from 
the provision. 
 
We also do not agree with the proposed amendment to section 14 and the proposed sections 81 and 
89A to the extent that they will limit family and community participation in decisions about placement 
and cultural support plans. Section 14 stipulates that its requirements for participation in child 
protection decision-making do not extend to decisions about placement and cultural support plans, 
while specific participation requirements related to these matters are provided by sections 81 and 
89A. Section 81 of the Bill, if passed, will only require that consultation is undertaken with one family 
member prior to placement of a child in out-of-home care, rather than recognising the important role 
of extended family and kin in a child’s life. Consultation with one family member is entirely at odds 
with Aboriginal and Torres Strait Islander cultural definitions of family and protocols regarding family 
relationships, responsibilities and decision-making. Sections 89 and 89A are positive amendments in 
that they introduce the requirement for a cultural support plan to be developed (s89(3A)), and the 
requirement that an approved Aboriginal or Torres Strait Islander representative organisation 
participates in the preparation of the plan (s89A(2)). However, again these provisions do not include 
any requirement for family participation. 
 
For children who must be removed to ensure their safety and wellbeing, placement with kin or family, 
and quality, well-resourced cultural support plans, are critical for ensuring that they maintain 
connections to their family, community, culture, and Country. Families and community members with 
the requisite cultural authority for the child are best placed to inform decisions about culturally 
appropriate placements and cultural support planning. Sections 14, 81 and 89A do not appropriately 
reflect and recognise this knowledge and expertise or the rights of family and community members to 
participate.  
 
Recommendation 2: Remove the part of the amendment to Section 14 that directs that the 
requirements for family and community participation do not apply to decisions about placement and 
cultural support plans. 
 
Recommendation 3: Amend the proposed section 81 to require consultation with a child’s family 
group prior to placement rather than only with one family member. 
 
Recommendation 4: Amend the proposed sections 89 and 89A to require participation of a child’s 
family group in the development of care plans, including cultural support plans. 
 
Section 6AA of the Child Protection Act 1999 (Qld) promotes a more holistic understandings of 
participation of children and families in child protection decision-making and could serve as a model 
for strengthening the Bill’s provisions: 
 

s6AA (2) When making a significant decision about an Aboriginal or Torres Strait 
Islander child, a relevant authority must— 
 
(a)have regard to the child placement principles in relation to the child; and 
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(b) in consultation with the child and the child’s family, arrange for an independent 
Aboriginal or Torres Strait Islander entity for the child to facilitate the participation 
of the child and the child’s family in the decision-making process. 
 
s6AA (5) As far as reasonably practicable, a relevant authority must, in performing 
a function under this Act involving an Aboriginal or Torres Strait Islander person 
(whether a child or not), perform the function— 
 
(a) in a way that allows the full participation of the person and the person’s family 
group; and 
 
(b) in a place that is appropriate to Aboriginal tradition or Island custom. 

 
The participation of children and their families in child protection decision-making is enhanced when 
formal processes such as Aboriginal and Torres Strait Islander family-led decision-making models 
(ALFDM) are legislatively required as early as possible and for all significant decisions. AFLDM 
processes aim to empower families to make informed choices about the child’s best interests and put 
decision-making around child protection concerns in the hands of the child’s immediate and extended 
family.4  Research has identified that family-led decision-making models provide opportunities to bring 
alternate Indigenous cultural perspectives and worldviews to the fore in decision-making, ensuring 
respect for Indigenous values, history and unique child rearing strengths.5 Studies have shown that 
plans generated through these processes have tended to keep children at home or with their 
relatives, and that the approach reinforced children’s connections to their family and community.6 In 
Australia, Victoria and Queensland have established AFLDM programs, with strong Aboriginal and 
Torres Strait Islander community-controlled organisation leadership in the process, and have 
undertaken evaluations and reviews that confirm the value and success of these approaches.7 An 
Inquiry led by the Victorian Aboriginal Children’s Commissioner reported that:8 
 

Throughout the consultations, there was unanimous agreement that the AFLDM program is 
extremely valuable in making important decisions to keep a child safe, and maintain the 
child’s culture and identity through connection to their community. The AFLDM program 
presents one of the most significant opportunities to meaningfully involve families in decision-
making and ensure that the process undertaken is led by Aboriginal people. 

 
As it currently stands, the Bill does not recognise the best practice process of AFLDM. There is 
precedent for embedding AFLDM within legislation in section 12(1)(b) of Victoria’s Children, Youth 
and Families Act 2005 (Vic) which requires that:  
 

A decision in relation to the placement of an Aboriginal child or other significant 
decision in relation to an Aboriginal child, should involve a meeting convened by 
an Aboriginal convener who has been approved by an Aboriginal agency or by an 
Aboriginal organisation approved by the Secretary and, wherever possible, 
attended by— 

(i) the child; and 
(ii) the child's parent; 
(iii) members of the extended family of the child; and 

 
4 SNAICC – National Voice for our Children. (2018). The Aboriginal and Torres Strait Islander Child Placement 
Principle: A Guide to Support Implementation, retrieved from https://www.snaicc.org.au/wp-
content/uploads/2019/06/928_SNAICC-ATSICPP-resource-June2019.pdf 
5 Drywater-Whitekiller, V. (2014). ‘Family Group Conferencing: An Indigenous Practice Approach to Compliance 
with the Indian Child Welfare Act’, Journal of Public Child Welfare 8(3), p260- 278; Ban, P. (2005). ‘Aboriginal Child 
Placement Principle and Family Group Conferences’, Australian Social Work 58(4), p384-394;  
6Pennell, J., Edward, M., & Burford, G. (2010). ‘Expedited Family Group Engagement and Child Permanency’, 
Children and Youth Services Review 32, p1012-1019. 
7 Winangali and Ipsos, ‘Evaluation: Aboriginal and Torres Strait Islander Family-Led Decision-Making’ accessible 
at: https://www.snaicc.org.au/wp-content/uploads/2018/05/Evaluation_Report_ATSIFLDM-2018.pdf; 
8 Victorian Commission for Children and Young People (2016). In the Child’s Best Interests: Inquiry into 
compliance with the intent of the Aboriginal Child Placement Principle in Victoria, p126, retrieved from: 
https://ccyp.vic.gov.au/assets/Publications-inquiries/In-the-childs-best-interests-inquiry-report.pdf 
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(iv) other appropriate members of the Aboriginal community as 
determined by the child's parent.  

 
Recommendation 5: Include additional provisions that require families to be given support to 
participate in child protection decisions by means of an independently facilitated Aboriginal family-led 
decision making process. 
 
 

3.2 Requiring implementation of the Aboriginal and Torres Strait Islander Child 
Placement Principle 

 
NFSWC and SNAICC have consistently called for stronger recognition of the five elements of the 
Aboriginal and Torres Strait Islander Child Placement Principle (ATSICPP) in child protection 
legislation. The ATSICPP is the primary policy framework that recognises the importance of 
connection to family, community, culture and Country in child and family welfare legislation and policy 
across Australia. The Principle asserts that self-determining communities are central to supporting 
and maintaining those connections. The ATSICPP recognises that culture is a key protective factor for 
children and underpins their safety and wellbeing. Under successive action plans for the National 
Framework for Protecting Australia’s Children, Western Australia, and all other Australian government 
have committed to full implementation of the ATSICPP. 
 
The Bill lacks a requirement to comply with each of the five elements of the ATSICPP: prevention, 
partnership, placement, participation, and connection. Embedding all five elements in legislation, as 
underlying principles of the Act, would be a significant step towards ensuring accountability for their 
full implementation The Queensland Government has embedded all five elements of the ATSICPP in 
section 5C(2) of the Child Protection Act 1999 (QLD), as follows: 
 

s5C(2) The following principles (the child placement principles) also apply in 
relation to Aboriginal or Torres Strait Islander children— 
 
(a) the principle (the prevention principle) that a child has the right to be brought 
up within the child’s own family and community; 
 
(b) the principle (the partnership principle) that Aboriginal or Torres Strait Islander 
persons have the right to participate in significant decisions under this Act about 
Aboriginal or Torres Strait Islander children; 
 
(c) the principle (the placement principle) that, if a child is to be placed in care, the 
child has a right to be placed with a member of the child’s family group; 
Note—See section 83 for provisions for placing Aboriginal and Torres Strait 
Islander children in care. 
 
(d) the principle (the participation principle) that a child and the child’s parents and 
family members have a right to participate, and be enabled to participate, in an 
administrative or judicial process for making a significant decision about the child; 
 
(e) the principle (the connection principle) that a child has a right to be supported 
to develop and maintain a connection with the child’s family, community, culture, 
traditions and language, particularly when the child is in the care of a person who 
is not an Aboriginal or Torres Strait Islander person. 

 
The current Act and the amendments provided for in the Bill contain some valuable enabling 
provisions for the ATSICPP, including cultural support planning requirements, a hierarchy of priority 
out-of-home care placement options, and with the changes recommended by this submission, could 
also provide strong provisions for family participation and partnership with communities and 
community-controlled organisations. A notable gap, however, is the lack of enabling provisions for the 
prevention element. There are currently no requirements for the provision of support services to 
families to prevent child removal or reunify children who have been removed from their families. 
 



 

 
 

6

The Indian Child Welfare Act 1978 (US) provides a leading example of legislation internationally that 
is well designed for this purpose. That Act requires that evidence must be provided to the court that 
“active efforts have been made to provide remedial services and rehabilitative programs designed to 
prevent the breakup of the Indian family and that these efforts have proved unsuccessful” before a 
foster care placement or the termination of parental rights can come into effect.9 Community Services 
Ministers from all Australian jurisdictions have now recognised the important role that “active efforts” 
play in enabling the safety and wellbeing of Aboriginal and Torres Strait Islander children and 
committed to “implement active efforts in jurisdictions to ensure compliance with all five elements of 
the Aboriginal and Torres Strait Islander Child Placement Principle”.10 “Active efforts” are purposeful, 
thorough and timely efforts that are supported by legislation and policy and that enable the safety and 
wellbeing of Aboriginal and Torres Strait Islander children. There is an opportunity for the current Bill 
to address the omission of this critical requirement and improve the alignment of legislation with the 
overwhelming evidence that prevention and early intervention are key to addressing the extremely 
high over-representation of Aboriginal and Torres Strait Islander children in Western Australia’s child 
protection system. 
  
Recommendation 6: Include additional principles in the Act to align with each of the five elements of 
the Aboriginal and Torres Strait Islander Child Placement Principle.  
 
Recommendation 7: Include an additional provision requiring that “active efforts” are undertaken to 
provide the supports necessary to preserve and reunify a family prior to removal or placing a child on 
long-term orders. Provide a definition of “active efforts” in the Act. 
 

3.3 Achieving stability and permanency for Aboriginal and Torres Strait Islander children 
 
For children in out-of-home care, stability of relationships and identity are vitally important to their 
wellbeing and must be promoted. For an Aboriginal and/or Torres Strait Islander child, their stability is 
grounded in the permanence of their identity in connection with family, kin, culture, and Country.11 The 
pursuit of long-term legal child protection orders is not suited to achieving this stability for our children, 
and in fact presents an unacceptable risk of severing those vital connections and causing them harm. 
The full implementation of the Aboriginal and Torres Strait Islander Child Placement Principle is a far 
more effective and evidence-based approach to achieving stability and permanence for Aboriginal 
and Torres Strait Islander children. 
 
Reflecting this, SNAICC and NFSWC have consistently raised concerns in relation to the use of 
permanent care orders (special guardianship) for Aboriginal and Torres Strait Islander children in out-
of-home care and recommended that these orders not be used for our children. At 30 June 2019, 
Aboriginal and Torres Strait Islander children in Western Australia were 8 times more likely to be 
placed on a permanent care order than their non-Indigenous peers.12   
 
The Bill proposes a condition on making permanent care orders which will require that the Court 
receives a written report prepared “by a person who meets criteria prescribed by the regulations” if the 
special guardian is not an Aboriginal or Torres Strait Islander person (section 61(2B). According to the 
explanatory memorandum to the Bill, “the intention is that suitable qualified Aboriginal organisations 
or individuals prepare these written reports.”13 This proposed measure that excludes children with 
Aboriginal and Torres Strait Islander carers and only requires provision of a report is grossly 
inadequate to safeguard children’s ongoing connections to their family, community, culture, and 
Country. We propose that if special guardianship orders are to be used for Aboriginal children, that 
Aboriginal organisations should have the authority to assess and determine whether those orders are 

 
9See Indian Child Welfare Act 1978 (US), s1912(d).  
10Ministers for the Department of Social Services, Community Services Ministers’ Meeting Communiqué (June 
2018).  
11 SNAICC (2016). Achieving stability for Aboriginal and Torres Strait Islander children in out-of-home care, 
retrieved from: https://www.snaicc.org.au/wp-content/uploads/2016/07/SNAICC-Achieving_stability.pdf 
12 Australian Institute of Health and Welfare, Child Protection Australia 2018–19, retrieved from: 
https://www.aihw.gov.au/getmedia/3a25c195-e30a-4f10-a052-adbfd56d6d45/aihw-cws-74.pdf.aspx?inline=true 
13 Parliament of Western Australian. (2019). Children and Community Services Amendment Bill 2019: 
Explanatory memorandum, p. 9, retrieved from: 
https://www.parliament.wa.gov.au/Parliament/Bills.nsf/B283F888C69DAC85482584C0001481AA/$File/EM%2B1
57-%2B2.pdf 



 

 
 

7

in the best interests of the child, as is required under section 323 of the Victorian Children, Youth and 
Families Act 2005 (Vic): 
 

(2) The Court must not make a permanent care order in respect of an 
Aboriginal child unless— 

(a)  the Court has received a report from an Aboriginal agency that 
recommends the making of the order; and 

        (b) a cultural plan has been prepared for the child. 

Positively, the proposed section 63(1) enables the Court to place conditions on a special 
guardianship order requiring compliance with matters that could be included in a cultural 
support plan. This increased accountability of special guardians is needed and should be 
retained. 

Recommendation 8:  Amend the proposed section 61(2B) to specify that the Court cannot make a 
special guardianship order unless it has received a report from an approved Aboriginal or Torres 
Strait Islander organisation that recommends the making of the order. 
 
 
 
Greg McIntyre SC has prepared a memorandum of advice providing further justifications for changes 
to the Bill and draft amendments in line with several of the recommendations included in this 
submission. His advice is included as Annexure A. 



1 
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Mr Paul Sheiner 
Roe Legal 
 
Email: psheiner@roelegal.com.au  
 

MEMORANDUM OF ADVICE 
Children and Community Services Amendment Bill 2019 (WA) 

 
Introduction 
 
Advice is sought in relation to amendments to the Children and Community Services 
Amendment Bill 2019 (WA)1 which is presently before the Parliament of Western Australia 
which would result in legislation being enacted which would better promote a strong 
connection between family, culture and community for Aboriginal and Torres Strait Islander 
children.  
 
For the purposes of the advice, the identification of what may promote a strong connection 
between family, culture and community for Aboriginal and Torres Strait Islander children is 
informed by the expertise, experience and research of the Secretariat of National Aboriginal 
and Islander Child Care (SNAICC), the Noongar Council for Family Safety and Wellbeing  
(NCFSW), the Western Australian Aboriginal Child Protection Council (WAACPC) and 
Family  Matters Western Australia (FMWA), as reflected in submissions that have been made 
to the Government in relation to this Bill and the issues with which it seeks to deal.  
 
SNAICC, FMWA and WAACPC, in their joint submission to the Review of the Children 
and Community Services Act 2004 (WA) in April 2017 made the following points: 
 

 As at 30 June 2016 in Western Australia, Aboriginal and Torres Strait Islander 
children were 17.5 times more likely to be placed in out-of-home care than non-
Indigenous children.2 

 
1 
https://www.parliament.wa.gov.au/Parliament/Bills.nsf/B283F888C69DAC85482584C0001481AA/$File/Children
%2Band%2BCommunity%2BServices%2BAct%2B2004.pdf  
 
2 Steering Committee for the Review of Government Service Provision (2017). Table 16A.17 ‘Volume F: 
Community Services’ in Report on Government Services 2017. Canberra, ACT: Productivity Commission. 



 Aboriginal and Torres Strait Islander children are 9.8 times more likely than non-
Indigenous children to be placed in out-of-home care.3 

 In Western Australia, Aboriginal and Torres Strait Islander children represented 54 
per cent of all children in out-of-home care at 30 June 2016.4 

 This over-representation continues to increase annually,5 
 The Western Australian Out-of-Home Care (OOHC) Reform Strategy has a stated 

‘specific focus’ on reducing the rate of Aboriginal and Torres Strait Islander children 
entering out-of-home care and overall priorities in first, preventing children entering 
out-of-home care and second, reunifying children with parents. 

 The Earlier Intervention Strategy has a focus area of delivering shared outcomes 
through collective effort, a culturally competent service system, diverting families 
from the child protection system, and preventing children entering out-of-home care. 

 What is needed to reverse current trends for Aboriginal and Torres Strait Islander 
children is a holistic and rights-based approach that targets early intervention, 
prevention, healing, and family and community strengthening initiatives, effectively 
progressed with recognition and respect of the cultural authority of Aboriginal and 
Torres Strait Islander peoples who hold the knowledge and expertise, and have the 
right to drive change in line with the ‘Aboriginal Services and Practice Framework 
2016-2018’ 

 The legislation should be consistent with the ‘Family Matters Roadmap’ - taking 
account of measures of overrepresentation, family support provision and access, and 
Aboriginal and Torres Strait Islander community and family empowerment in child 
protection.6 The priority responses required to address this situation are: 

• All families enjoy access to quality, culturally-safe, universal and targeted 
services necessary for Aboriginal and Torres Strait Islander children to thrive; 
• Aboriginal and Torres Strait Islander people and organisations participate in 
and have control over decisions that affect their children; 
• Law, policy and practice in child and family welfare are culturally safe and 
responsive; 
and 
• Governments and services are accountable to Aboriginal and Torres Strait 
Islander people.7 

Bearing in mind those considerations the SNAICC, FMWA and WAACPC recommended 
(among other recommendations) that a model of Aboriginal and Torres Strait Islander 
Family-Led Decision Making facilitated by Aboriginal and Torres Strait Islander 
organisations is provided for in legislation and is mandated to be offered to families as early 
as possible in their contact with child protection services, and at a range of significant 
decision-making points. 
 

 
3 Australian Institute of Health and Welfare (2017) Child Protection Australia 2015-16, Canberra: AIHW, p52. 
4 Australian Institute of Health and Welfare (2017) Child Protection Australia 2015-16, Canberra: AIHW, p52. 
5 See Steering Committee for the Review of Government Service Provision (2017). Table 16A.17 ‘Volume F: 
Community Services’ in Report on Government Services 2017. Canberra, ACT: Productivity Commission. 
6 SNAICC – National Voice for our Children (2016). The Family Matters Report: Measuring trends to turn the tide 
on Aboriginal and Torres Strait Islander child safety and removal. Melbourne: Author, available at: 
http://www.familymatters.org.au/wp-content/uploads/2016/12/Family_Matters_Report_2016.pdf 
7 SNAICC – National Voice for our Children (2016). The Family Matters Roadmap, available at: 
http://www.familymatters.org.au/wp-content/uploads/2016/11/TheFamilyMattersRoadmap.pdf 
9 Council of Australian Governments (2009). Protecting Children is Everyone’s Business: National Framework for 
Protecting Australia’s Children 2009-2020. Canberra: Commonwealth of Australia. 



The position adopted by the SNAICC, FMWA and WAACPC is consistent with identified 
international human rights standards8, including those in the United Nations Declaration on 
the Rights of Indigenous Peoples, which supports self-determination and Aboriginal justice 
models.  
   
This advice also proceeds on the basis of an intention to recommend amendments which are 
consistent with the espoused intention of the Government of Western Australia in introducing 
the Bill to Parliament, as reflected in the Second Reading Speech of the Minister for Child 
Protection, the Hon Simone McGurk, in which she said – 

 
The bill introduces amendments to build stronger connection to family, culture and 
country for Aboriginal children in care through working more closely with Aboriginal 
people and Aboriginal community–controlled organisations to better implement the 
Aboriginal child placement principle. These amendments align with recommendation 
12.20 of the royal commission—that governments work towards full implementation 
of the Aboriginal child placement principle and a greater understanding of its intent, 
which, in broad terms, is to enhance and preserve Aboriginal children’s connection to 
family and community, as well as a sense of identity and culture. The amendments 
also accord with a commitment by community services ministers in 2017 to — …  

uphold all five domains of the Aboriginal … Child Placement Principle to 
recognise the rights of Aboriginal and Torres Strait Islander children to be 
raised in their own culture and the importance and value of their family, 
extended family, kinship networks, culture and community.  

 
The cornerstone elements of the principle are prevention, partnership, placement, 
participation and connection. The Aboriginal child placement principle in section 12 
of the act sets out an order of priority for the placement of an Aboriginal child. The 
principle prioritises placement with a member of the child’s family, an Aboriginal 
person in the child’s community or an Aboriginal person anywhere in Western 
Australia over placement with non-Aboriginal carers.  
 
Based on feedback particularly from regional communities, amendments to the 
Aboriginal child placement principle prioritise a child’s placement with family or 
otherwise placements in close proximity to the child’s community over placement 
with an Aboriginal person who may live anywhere in the state. Given its vast 
geographical size and the cultural diversity of Aboriginal Western Australia, the 
intention of these amendments is to keep Aboriginal children closer to their 
communities where possible. This will better support reunification with parents where 
appropriate and, in any event, Aboriginal children’s connection with family, culture 
and country. If an Aboriginal child is placed with non-Aboriginal carers, it must be 
with a person who is responsive to the child’s cultural support needs and prepared to 
encourage and support the child to develop and maintain connection with the culture 
and traditions of the child’s family.  

 
8 See Committee on the Rights of the Child, UN CRC.C/AUS/CO/5-6, [34(a) and (d)]; Committee on the 
Elimination of  Racial Discrimination, UN CERD/C/AUS/CO/18-20, [25], [26(e)];  Committee on the 
Elimination of Discrimination against Women, UN CEDAW/C/AUS/CO/8, [51], [52(h)]; Report of the Special 
Rapporteur on the rights of indigenous people on her visit to Australia, Human Rights Council Thirty-sixth 
session, 11-29 September 2017, UN A/HRC/36/46/Add.2, [87]-[91]; Report of the Special Rapporteur on 
violence against women, its cause and consequences on her mission to Australia, Human Rights Council Thirty-
eighth session, 18 June-6 July 2018, UN A/HRC/38/47/Add.1, [45]-[46].    



 
Before making a placement for an Aboriginal child, consultation with an Aboriginal 
representative organisation approved by the CEO will be required. Drawing on the 
cultural knowledge of approved Aboriginal representative organisations will help to 
identify placement options that are higher in the placement hierarchy. To this end, it is 
envisaged that approved Aboriginal representative organisations may be existing 
native title bodies or other Aboriginal community–controlled organisations that are 
recognised by the local community with knowledge about the child, the child’s family 
or the child’s community. Cultural support planning is also being strengthened.  
 
Cultural support plans are already prepared for each Aboriginal and culturally and 
linguistically diverse child in care. However, they will become a legislative 
requirement and, subject to regulations, approved Aboriginal representative 
organisations will be offered the opportunity to participate in cultural support 
planning for Aboriginal children in care. Cultural support plans for Aboriginal and 
culturally and linguistically diverse children will also be provided to the court as part 
of the written proposal the department must provide in section 143 when applying for 
a protection order other than a special guardianship order. Written proposals outline 
proposed arrangements for the child’s wellbeing. 

     
 
Background – Existing Act 
 
The Children and Community Services Act 2004 (WA) is intended to provide for the 
protection and welfare of children in Western Australia. The guiding principle in the 
application of the Act is the best interests of the child. 
 
Chapter 3 of the Act sets out a series of principles to be applied in relation to both 
determining the best interests of Aboriginal children and in administering the Act as it applies 
to those children. These principles are said to be in addition to principles elsewhere in the Act 
(which apply to all children). 
 
One of these principles is the Aboriginal child placement principal. Significantly the Act also 
expressly acknowledges the importance of Aboriginal self-determination and Aboriginal 
community participation.  
 
Section 13 currently provides that – 

In the administration of this Act a principle to be observed is that Aboriginal people 
and Torres Strait Islanders should be allowed to participate in the protection and 
care of their children with as much self-determination as possible. 

 
Section 14 currently provides that 

In the administration of this Act a principle to be observed is that a kinship group, 
community or representative organisation of Aboriginal people or Torres Strait 
Islanders should be given, where appropriate, an opportunity and assistance to 
participate in decision-making processes under this Act that are likely to have a 
significant impact on the life of a child who is a member of, or represented by, the 
group, community or organisation. 

 



According to the Statutory Review of the Children and Community Services Act 2004 (WA) 
these principles were included in the Act “in recognition that the legacy of trauma caused by 
past child welfare practices requires additional considerations to be taken into account when 
intervening in the lives of Aboriginal families”  
 
The Act contemplates that these principles will be followed by decision makers under the 
Act.    
 
For example, in a recent Court case these principles were raised in the context of s 144 of the 
Act, which requires the Court to consider how the Department plans to look after the children 
in care before making a protection order and whether those plans could be achieved.  These 
plans are what are known as a s 143 proposal.  A section 143 proposal is required to include 
plans for securing long-term stability, security and safety in the child’s relationships and 
living arrangements. It was argued that for Aboriginal children these objectives could not be 
achieved unless the s 143 proposal adopted a process of Aboriginal Family Led Decision 
Making (AFLDM), consistent with the principles of self-determination (in s 13) and family 
participation in decision making (in s 14) that the Court is require to apply in the 
administration of the Act. The Department consented to the orders and the AFLDM proposal 
was endorsed by the presiding Magistrate. 
 
The Bill 
 
The Bill proposes a number of specific amendments intended to promote stronger connection 
to family, culture and community for Aboriginal and Torres Strait Islander children. 
 

 Section 12 The Aboriginal and Torres Strait Islander Child Placement Principle  
Amendments have been proposed in the Bill to the ATSICPP Placement Hierarchy to 
preference placement with a non-Aboriginal and/or Torres Strait Islander person who 
lives in close proximity to the child’s community and willing and able to support the 
child’s cultural connections over placement with an Aboriginal person who may live 
anywhere in the state.  
 

 Section 13 - Self-Determination  
This section is proposed to be amended to declare that Aboriginal and Torres Strait 
Islander people have “a right” to participate in the care and protection of their 
children “with as much self-determination as possible”, whereas the legislation 
presently merely provides that Aboriginal and Torres Strait Islander people “should 
be allowed to participate” in care and protection of their children.  

 
 Section 14 Principle of community participation 

This section is proposed to be amended to declare that: “A kinship group, community 
or Aboriginal or Torres Strait Islander representative organisation must be given, 
where appropriate, an opportunity and assistance to participate in decision-making 
processes under this Act. However, a proposed sub-section 14(3) provides that the 
Principle of Community Participation does not apply to a decision for an Aboriginal 
or Torres Strait Islander child about a placement arrangement or cultural support plan. 
The Explanatory Memorandum suggests that the Principle’s application is limited in 
that way because of the specific provisions included in sections 81 and 89A relating to 
Aboriginal children. There are no enabling processes contained in the amendments for 
the Principle of Community Participation to occur other than in sections 81 and 89A 



and there is no logical necessity to disapply the declaration of principle in s 14 in 
relation to Aboriginal and Torres Strait Islander because of the specific obligations in 
sections 81 and 89A. If sub-section 14(3) is to remain in the Bill, then it renders the 
section of little or no practical application.       

 
 Section 61 Restriction on special guardianship orders (permanent care orders) 

This section has been proposed to be amended to require the Court to consider a 
written report from an Aboriginal person or agency pertaining to a non-Indigenous 
carer’s suitability and willingness to support a child’s cultural connection prior to 
issuing a permanent care order. This amendment improves scrutiny and participation 
in by the Aboriginal community in such an intervention, while falling short of 
adopting recommendations of SNAICC that there be a moratorium on permanent care 
orders, or that the legislation require that an Aboriginal agency approve the making of 
a permanent care order.  

 
 

 Section 81 Consultation before placement of Aboriginal or Torres Strait Islander 
child 
This section has been proposed to be amended to require consultation with:  

o  an Aboriginal or Torres Strait Islander who is a member of the child’s family; 
o an Aboriginal or Torres Strait Islander representative organisation approved 

by the CEO;  
o an officer who is Aboriginal or Torres Strait Islander and has relevant 

knowledge of the child, the child’s family or the child’s community. 
The section at present does not require consultation with an Aboriginal organisation 
or the child’s family.  

 
 Section 89 Care plan 

This amendment makes it explicit in s 89(3A)(d) that a care plan for an Aboriginal or 
Torres Strait Islander child must incorporate a ‘cultural support plan’. That is 
consistent with the objective set out in the proposed s 9(ga)(iii) of preserving and 
enhancing an Aboriginal or Torres Strait Islander child’s connection with culture and 
traditions of the child’s family or community. The involvement of family is reinforced 
by s 89(3A)(f)(ii) which provides that decisions about connections with the child’s 
family must be recorded.  
 

 Section 89A Cultural support plan 
This proposed additional section defines a ‘cultural support plan’ as ‘a plan that 
contains arrangements for developing and maintaining the child’s connection with the 
culture and traditions of the child’s family or community’ and provides that ‘an 
approved Aboriginal or Torres Strait Islander representative organisation is to be 
given an opportunity to participate in the preparation of a cultural support plan for an 
Aboriginal or Torres Strait Islander child’. 

 
Proposal for Amendments to the Bill 
 
Bearing in mind the objective of this advice set out in its introduction (which is consistent 
with the objective of the Government in introducing this Bill (as reflected in the Second 
Reading Speech of the Minister) and the above review of relevant provisions of the Act and 



amendments proposed by the Bill, the Bill would better achieve its objectives if the 
Parliament was to resolve upon some additional amendments to sections 14, 81 and 89 
 
The proposed amendments to section 14 and section 81 and the proposed new section 89A in 
the Bill introduced to the Parliament would amend the Act to read as follows: 
 
Section 14 Principle of community participation   

(1) A kinship group, community or Aboriginal or Torres Strait Islander representative 
organisation must be given, where appropriate, an opportunity and assistance to 
participate in decision-making processes under this Act that are likely to have a 
significant impact on the life of a child who is a member of, or represented by, the 
group, community or organisation. 

(2) Consideration must be given to the wishes and views of the child, taking into account 
the maturity and understanding of the child, and the child’s parents about the 
participation of a group, community or organisation under subsection (1). 

(3) This section does not apply to a decision for an Aboriginal or Torres Strait Islander 
child about a placement arrangement or cultural support plan. 

 
Section 81 
Before making a placement arrangement in respect of an Aboriginal child or a Torres Strait 
Islander child the CEO must consult with the following — 
 (a) an Aboriginal person or Torres Strait Islander who is a member of the child’s family; 
(b) subject to the regulations, an approved Aboriginal or Torres Strait Islander 
representative organisation; 
(c) an officer who is an Aboriginal person or Torres Strait Islander who, in the opinion of the 
CEO, has relevant knowledge of the child, the child’s family or the child’s community. 
Section 89A. 
 (1) A cultural support plan for a child is a plan that contains arrangements for developing 
and maintaining the child’s connection with the culture and traditions of  the child’s family 
or community. 
 (2) Subject to the regulations, an approved Aboriginal or Torres Strait Islander 
representative organisation is to be given an opportunity to participate in the preparation of 
a cultural support plan for an Aboriginal 20 or Torres Strait Islander child. 
 
Explanatory Memorandum and Statutory Review 
 
Consideration of amendments to the Bill needs to occur in the context of an understanding of 
the provisions proposed for amendment of the Act, taking into account how the Explanatory 
Memorandum to the Bill9 deals with those provisions and the Statutory Review of the 
Children and Community Services Act 2004 (the Review), tabled in the Parliament of 
Western Australia on 28 November 2017,10 which gave rise to the form in which those 
provisions appear in the Bill. 
   

 
9https://www.parliament.wa.gov.au/Parliament/Bills.nsf/B283F888C69DAC85482584C0001481AA/$File/EM%2B-
%2BCHILDREN%2BAND%2BCOMMUNITY%2BSERVICES%2BAMENDMENT%2BBILL%2B2019.pdf  
  
10 Tabled Paper No.991. 



Section 14 
 
Section 14, as proposed in the Bill, reflects one of the 5 elements of the ATSI Child 
Placement Principle advocated by SNAICC, FMWA and WAACPC in their submission to 
the Review and acknowledged in the Second Reading speech, i.e., participation. The other 
principles are prevention, partnership, placement, and connection. Consistently with the 
position of the Government those principles should be fully incorporated into the legislation 
and be complemented by enabling provisions for each element. 
 
The substantive amendment proposed to what is now sub-section 14(1) by the Amending Act 
is said to be technical in nature following the outcomes of the Review. Relevantly, according 
to the Review, the amendment is intended to ensure that the principle applies to the 
administration of the Act by the Court and SAT as well as the CEO.    
 
The amendment does not accurately reflect the wording of Recommendation 16 of the 
Review, which was as follows: 
 

Section 14 should be amended to provide that in performing a function under the Act, 
a person, court or tribunal must observe the principle that an Aboriginal child’s 
family, community or representative organisation is entitled to and should be given 
opportunities and, where appropriate, assistance to participate in decision-making 
processes under the Act that are likely to have a significant impact on the life of a 
child. In observing this principle the views of the child and the child’s parent or 
parents must be considered. 

 
The Recommendation strengthens the principle as currently drafted by deleting the words 
“where appropriate” and re-inserting them after the word “opportunity” so the section would 
read “be given an opportunity and, where appropriate, assistance to participate in decision-
making processes”.  There is no explanation in the Memorandum for the failure of the Bill to 
adopt this Recommendation. 
 
While the definition of “family” in section 3 of the Act is amended by the Bill to include an 
Aboriginal child’s relatives ‘under customary law or tradition of the child’s community’, a 
corresponding amendment has not been made in the Bill to use the word “family”, a so 
defined, to replace the out dated and undefined term “kinship group” used in section 14(1). 
 
The other significant change to section 14 is the insertion of a new sub-section 14(3) which 
expressly excludes decisions about the placement of children and cultural care plans from the 
principle of community participation. This exclusion was not recommended by the Review. 
While according to the Explanatory Memorandum the exclusion in 14(3) is required because 
of the specific provisions in section 81, in my view that reflects a misunderstanding of the 
operation of section 14.  As the Review acknowledged, section 14 provides a guiding 
principle for those carrying out the administration of the Act11.  There is no reason why 
section 14 is not able to co-exist with and complement specific enabling provisions like s 81. 
Otherwise, the proposed addition of sub-section 14(3) significantly limits the scope for 
application of the Participation Principle. The placement of children in protection is central to 
the operation of the Act. Placement decisions will assume even more importance if the 
amendments related to permanency planning included in the Bill are passed.  

 
11 Review, p 55-56. 



 
Section 81 
 
The amendments proposed to section 81 Before making a placement arrangement in respect 
of an Aboriginal or Torres Strait Islander child, the CEO must consult with the following —  
(a) an Aboriginal person or Torres Strait Islander who is a member of the child’s family;  
(b) subject to the regulations, an approved Aboriginal or Torres Strait Islander representative 
organisation;  
(c) an officer who is an Aboriginal person or Torres Strait Islander who, in the opinion of the 
CEO, has relevant knowledge of the child, the child’s family or the child’s community. 
 
The current section 81 provides that the CEO must consult with “at least one of the 
following: 
(a) an officer who is an Aboriginal person or a Torres Strait Islander;  
(b) an Aboriginal person or a Torres Strait Islander who, in the opinion of the CEO, has 
relevant knowledge of the child, the child’s family or the child’s community;  
(c) an Aboriginal or Torres Strait Islander agency that, in the opinion of the CEO, has 
relevant knowledge of the child, the child’s family or the child’s community. (emphasis 
added) 
 
A Court might interpret the amendment deleting the words “at least one of” as leading to the 
implication of an intention that consultation must be with each of the three new categories in 
sub-paragraphs (a), (b) and (c), which are to be read conjunctively. That may be reinforced by 
the addition of a proposed new sub-section (2) – 

(2) If it is not practicable, for reasons of urgency or otherwise, to consult as required 
under subsection (1) before making a placement arrangement, the consultation must 
take place as soon as practicable after the placement arrangement is made. 

It suggests that the legislature has taken into account that the consultation requirement may 
be onerous if it required consultation with more than one person or agency.  
 
However, the usual rule of interpretation of subparagraphs, not joined with the conjunctive 
“and”, is that they are to be read disjunctively. The consequence of that rule being applied is 
that the CEO’s obligation is satisfied if consultation occurs with any one of the three 
categories in sub-paragraphs (a) to (c).     
 
Further, section 81 only refers to ‘consultation’ whereas section 14 refers to “opportunity and 
assistance to participate in decision-making processes” and the requirement in section 81(a) 
is satisfies if there is consultation with only one family member. 

In its discussion of section 81 the Review commented that: 
“During community consultations with Aboriginal people the importance of consulting 
members of the child’s family and kinship network in relation to where children should be 
placed was emphasised. This was seen as fundamental to supporting self-determination and 
participation in decision-making and a gap in the current consultation requirements.” (94). 
 
The Review reported that “Consultation with family should become a separate requirement 
under section 81. This reflects current practice and majority feedback, particularly from 
community consultations. Linking the meaning of family to the definition of relative in section 
3 of the Act will also provide for consultation with a broad range of people within an 
Aboriginal child’s extended family and kinship network.”   



 
Given this view expressed in the Report, it is difficult to understand why no amendment was 
proposed to require consultation with more than one family member. This limited for form of 
family participation in placement decision making can be directly contrasted to the legislation 
in Queensland and Victoria. 
 
The provisions in Victoria expressly apply to “a decision in relation to the placement of an 
Aboriginal child or other significant decision” (s 12 ) These provisions require that the 
decision making process “should involve a meeting convened by an Aboriginal convener who 
has been approved by an Aboriginal agency or by an Aboriginal organisation approved by 
the Secretary and, wherever possible, attended by— 

(i) the child; and  
(ii) (ii) the child's parent; and  
(iii) (iii) members of the extended family of the child; and  
(iv) (iv) other appropriate members of the Aboriginal community as determined by the 

child's parent;”. 
Similarly in Queensland the Child Protection Act, s 83, the equivalent of section 81 in the 
WA legislation, provides, subject to certain exceptions which are not relevant for present 
purposes that “the chief executive must, in consultation with the child and the child’s family, 
arrange for an independent Aboriginal or Torres Strait Islander entity for the child to 
facilitate the participation of the child and the child’s family in the process for making a 
decision about where or with whom the child will live.”  
 
 
Proposed Further Amendment 
 
The proposed further amendments to the Bill set out below would address what might be 
described as failures by the Bill to meet the expressed intention of the Government, in 
conformity with views expressed in the Review report. 
 
The proposed amended Section 14 might be further amended: 

a. in accordance with the recommendation of the Review to ensure that the 
words “where appropriate” relate only to assistance not the opportunity to 
participate in decision making. Participation; and  

b. to replace the undefined term kinship group with a reference to “family” to 
pick up the new definition of Aboriginal family proposed in the Bill; 

c. to ensure the principle applies to all decisions which have a significant impact 
on the life of a child and do not exclude placement decisions pursuant to  

d. sections 81 and 89A. 

The changes proposed to the draft of section 14 in the Bill are as marked below:   
 
 
14 Principle of community participation   

(1) A kinship groupThe child’s family, community or and Aboriginal or Torres 
Strait Islander representative organisation must be given, where appropriate, an 
opportunity and, where appropriate, assistance to participate in decision-making 
processes under this Act that are likely to have a significant impact on the life of a 



child who is a member of, or represented by, the group, community or 
organisation. 
 

(2) Consideration must be given to the wishes and views of the child, taking into 
account the maturity and understanding of the child, and the child’s parents about 
the participation of a family group, community or organisation under subsection 
(1). 

 
(3) This section does not apply to a decision for an Aboriginal or Torres Strait 

Islander child about a placement arrangement or cultural support plan. 
 
 
Section 81 could be further amended to bring it into line with the principle articulated in 
section 14 by creating a stand-alone provision that extends the principle to the statutory 
definition of Aboriginal family but limits it to an obligation to provide an opportunity for 
participation for those members of the family who choose to avail themselves of it. The 
limitation of the obligation in relation to Aboriginal families provision to providing them 
with an opportunity to participate would address any concern regarding the practicality of 
mandatory consultation with each member of the child’s extended family, while ensuring an 
opportunity for those members of the child’s family who wish to participate in the decision 
making process to do so.   

It should also be made clear in the section that the obligations of the CEO to consult are 
conjunctive, not disjunctive.   

81. Consultation before placement of Aboriginal or Torres Strait Islander child   
(1) Before making a placement arrangement in respect of an Aboriginal or Torres Strait 

Islander child, the CEO must consult with the following —    
(a) an Aboriginal person or Torres Strait Islander who is a member of the child’s 

family the CEO must provide an opportunity and, where appropriate, assistance for the 
child’s family to participate in the process for making a decision about where or with 
whom the child will live; and  

(b) the CEO must consult with the following — 
(i) subject to the regulations, an approved Aboriginal or Torres Strait Islander 

representative organisation; and   
(ii) an officer who is an Aboriginal person or Torres Strait Islander who, in the 

opinion of the CEO, has relevant knowledge of the child, the child’s family or the 
child’s community.   

 
 
Section 89A should also be amended to bring it into line with the principle in s 14 by 
extending the opportunity to participate in decision making regarding a cultural support plan 
to the child’s family. 

 
89A. Cultural support plan 
(1) A cultural support plan for a child is a plan that contains arrangements for developing 

and maintaining the child’s connection with the culture and traditions of 15 the child’s 
family or community. 



(2) Subject to the regulations, an approved Aboriginal or Torres Strait Islander 
representative organisation and the child’s family is to be given an opportunity and, 
where appropriate, assistance to participate in the preparation of a cultural support 
plan for an Aboriginal  or Torres Strait Islander child. 

 
 
 

 
GREG McINTYRE S.C. 
14 July 2020 

 
 
 
 
 
 




