
To The Committee: 

Children and Community Services Amendment Bill 2019. 

I refer to amendments to the Children and Community Services Amendment Bill (2019), specifically to 

sections 51 to 53, which stem from recommendations 7.3 and 7.4 of the December 2017 Royal 

Commission into the Institutional Responses to Child Sexual Abuse.  I wish to make it perfectly clear that I 

condemn child sexual abuse in all its forms, and I support the Bill in general.  However, as a concerned 

member of the public, I am nevertheless opposed to sections 51 to 53, which I contend to be defective on 

the basis that they are both inequitable and unworkable.   These contentions form the basis for my 

objection to the proposed amendments, and are summarised below.    

The Proposed Amendments are Inequitable. 

A review of the proposed amendments indicates serious inconsistencies, including  

 Conflicts with existing standards of law,  

 Inconsistent relationship between different groups,  

 Reliance on outdated historical data and legacy institutional structures, and  

 An apparent set of double standards for the protection of children in different community groups.   

Indications of discrimination are evident.  

These are described below.  

The Amendments Target Religious Groups.  

Recommendation 7.3 identifies a number of groups of individuals which are to be required to become 

“mandatory reporters” in all jurisdictions.  Besides religious ministers, this list includes youth justice 

workers, early childhood workers, out of home care workers, psychologists and school counsellors.   

Yet the amendments place an undue focus on ministers of religion to the exclusion of the remaining 

groups.   Why do the proposed amendments deal solely with religious groups? 

It is understood that the Minister intends to conduct consultation with these other (non-religious) groups in 

the future. (Hansard, Second Reading of the Bill.)  But why is consultation not being extended to religious 

groups?  Why are the proposed amendments being made mandatory in a non-negotiable manner for 

religious groups, and not for the remaining groups?  And why are these amendments targeted in such haste 

(“expedited”) towards the religious groups?    

The direction and timing of the amendments would indicate that selective exercise of powers are being 

used in a discriminatory and prejudicial manner.  This would fail the “fairness test” for the legislation.    

The Right to Religious Freedom. 



The UN Universal Declaration of Human Rights - Article 18, states that “Everyone has the right to 

freedom of thought, conscience and religion; this right includes freedom… to manifest his religion or 

belief in teaching, practice, worship and observance.”   

Elements of the proposed amendments contravene these human rights, especially those which rely on 

confidentiality within a religious context.   

Separation of Powers. 

The proposed amendments are in clear breach of the principle for the separation of the powers of Church 

and State.  They, in effect, politicise the Church.1    

Singling out of Child Abuse 

The Royal Commission states that childhood sexual abuse is a heinous crime – as indeed it is.  But so are 

murder, rape, drug dealing, domestic violence etc.  The proposed amendments beg the question as to what 

is the moral difference between one crime and another, and why one crime is singled out for mandatory 

reporting.  What is the moral justification for singling out child abuse?  Why are these other crimes not 

included?  At what level of criminal behaviour does reporting cease to become mandatory? When does the 

Church become a sub-branch of the Crown Prosecutor's Office?    

The proposed amendments are undesirable because would set a precedent that could be readily applied, 

without limit, to other areas.  With their Orwellian overtones, they would not be out of place in the 

legislature of the People’s Republic of China – but they don’t belong in Western Australia.  

Selectivity in the Historical Reference Timeframe.  

 
It is understood that the amendments are informed by the findings of the Royal Commission into 

Institutional Child Abuse.   The Royal Commission heard evidence of events that occurred up to 60 years 

ago in institutions that are, in many cases, either no longer in existence or largely scaled back. (e.g. 

Orphanages, mission stations.)   These data distort the picture to emphasise the historical events, and 

ignore progress that has been achieved through internal reforms.   The Church’s over-representation in 

these older social welfare institutions also results in a slewing of the data.    

 

On the other hand, some groups that the Royal Commission found to be associated with child abuse did not 

exist for the major part of the Royal Commission’s reference timeframe.  Offences by registered 

psychologists, out of school childcare and school counsellors would have been relatively minor thirty years 

ago – because, essentially, they didn’t exist!  It is misleading and simplistic for the proposed amendments 

to focus on legacy institutions such as orphanages, to the exclusion of more contemporary structures.  

 

Furthermore, the Royal Commission data does not include reforms that have been successfully 

commissioned within the Church in recent years.  It needs to be noted that the Australian Catholic Bishops 

Conference responded to the Royal Commission findings in August 2018, and agreed with over 98% of the 

recommendations relating to the Church.  Their response can be found at:   

https://catholic.org.au/responseandprevention    

                                                           
1 As a matter of interest, the separation of powers in our democratic society has biblical origins, as do many of 
our freedoms.  (Matthew Chapter 22, verse 21.  “…render unto the Cesar the things that are Cesar’s, and to 
God the things that are God’s.”) 
 

https://catholic.org.au/responseandprevention


 

Without these qualifying factors, the prima facie data are misleading, and the proposed amendments are 

misdirected as a result.   

Anti-Religious Prejudice. 

The Christian Church faces intense prejudice from the media and other "politically correct" sections of the 

community - viz the blatant failure of the justice system in the mistrial of Cardinal George Pell, which saw 

him gaoled for 13 months by a judgement that was unanimously (7-0) overturned by the High Court.  

Reflecting on his time in prison, Pell commented: 

Another [inmate] told me that it was the consensus among the career criminals that I was innocent and 

had been “stitched up” — adding that it was odd that criminals could recognise the truth but not judges.2 

The leading question is – how could some of the best legal minds in the country fail to apply such 

fundamental principles as the presumption of innocence and the onus of proof?   Unless the judiciary were 

fools – which they are not – then it seems that they understood their duty, but chose not to perform it.  

Whether the basis for this choice was political, prejudicial or simply malice?  It doesn’t matter: it did 

happen and it can happen again.       

While it is hoped that the legislative arm are untouched by such issues, elements of the proposed 

amendments could be easily seen as tainted with that same anti-religious bigotry.     

Failure to Address Significant Problems. 

The most at-risk demographic in Western Australia is not meaningfully addressed in these proposed 

amendments.  They are the victims of indigenous child sexual abuse.  Per capita abuse of indigenous 

children is SEVEN times higher than for non-indigenous children. 3   And yet it seems that these children 

are betrayed by the proposed amendments.  

 

In 2013, in Western Australia alone, there were 39 cases of gonorrhoea reported in children who were 10 

to 14 years of age.  All of the children were indigenous4.    Tragically, the steps to protect these children 

were vigorously resisted at the community grass roots level.   This is all the worse, and highlights the need 

for reform.  

The significant differences between the responses between the religious groups and the civil authorities 

(both clan Elders and State legislators) are: 

 The Church has accepted responsibility for its failures and is seeking to prevent them recurring.  

 The Church has installed reforms and structures to protect the vulnerable. 

 The Church is advocating for all victims of sexual abuse to go directly to the police for processing 

through the legal system.  

To date, the civic authorities (both indigenous and state) have done none of the above and appear to be 

resisting reforms, or at least dragging their feet.    A brief reading of the proposed amendments indicates 

that they do include references to aboriginal children, but the amendments in this area appear to be mostly 

cosmetic. 

While the proposed amendments make reference to sexual abuse of aboriginal children, 5  they appear to 

concentrate on the protocols for removing a child from a harmful environment.   Laudable as this may be, 

it does not address the enforcement of laws intended to prevent child abuse in the first place, to prosecute 

the offenders or to confront the roots of the problem.   As it stands, mandatory reporting of child sexual 

                                                           
2 https://www.theaustralian.com.au/life/george-pell-how-i-survived-hell-on-earth/news-
story/a0efdb3c8abee991558790f942e121c7 
 
3 https://aifs.gov.au/cfca/publications/child-abuse-and-neglect-statistics 
4 https://www.abc.net.au/news/2015-03-19/protesters-rally-against-closure-aboriginal-remote-
communities/6332526?nw=0   
5 https://www.mediastatements.wa.gov.au/Pages/McGowan/2019/11/Mandatory-reporting-extended-to-
ministers-of-religion.aspx 

https://www.theaustralian.com.au/life/george-pell-how-i-survived-hell-on-earth/news-story/a0efdb3c8abee991558790f942e121c7
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https://aifs.gov.au/cfca/publications/child-abuse-and-neglect-statistics
https://www.abc.net.au/news/2015-03-19/protesters-rally-against-closure-aboriginal-remote-communities/6332526?nw=0
https://www.abc.net.au/news/2015-03-19/protesters-rally-against-closure-aboriginal-remote-communities/6332526?nw=0
https://www.mediastatements.wa.gov.au/Pages/McGowan/2019/11/Mandatory-reporting-extended-to-ministers-of-religion.aspx
https://www.mediastatements.wa.gov.au/Pages/McGowan/2019/11/Mandatory-reporting-extended-to-ministers-of-religion.aspx


abuse in aboriginal communities is either non-existent or not effectively enforced, as witnessed by its 

endemic occurrence.    

An AIFS publication (2002)6 indicates that the following reasons were given as reasons for non-disclosure 

of child sexual abuse in indigenous populations: 

 drive families underground and discourage them from seeking help for fear of being reported to 

‘the Welfare’;  

 remove discretion from workers who are in a sensitive position; and,  

 be used by governments as a cheap substitute for services for prevention (Goddard 1994).  

These data indicate that indigenous child abuse is a contemporary problem that continues and is effectively 

unopposed by the designated community leaders.   In reality, the actual data are almost certainly worse, 

due to widespread cover-ups of child sexual abuse; one report suggests that about 90% of cases of 

aboriginal child sexual abuse were not reported.7 

This is a scandal.  Despite the government’s lack of resolve to confront this tragedy, the proposed 

amendments presume that mandatory reporting requirements should and must be imposed on religious 

groups.   A clear case of “do as I say, not as I do”?   

It seems odd that the government turning a blind eye to this crisis, while strenuously campaigning against 

religious groups, which have recognised their failures, are sincerely working to prevent them from 

recurring and are working with the police to resolve individual cases as they arise in a transparent manner?   

Are religious groups perceived as a “soft target”, whereas other groups are more politically sensitive?   

Perhaps the legislators need to tidy up their own back yard before trying to manage other people’s? 

 

The Proposed Amendments are Inequitable.  

The amendments seem to target the very group where the problem has been recognised and where 

effective controls have been implemented.  Why?  And why are the more contemporary and ongoing issue 

of indigenous child abuse being swept under the carpet by the legislators?   To what extent is this emphasis 

driven by political and ideological motives?   The proposed amendments could be easily interpreted as the 

product of anti-religious bigotry, applied for political grand-standing that bypasses and distracts from the 

genuine issues.    

It is clear that these proposed amendments would not pass a common-sense test of fairness, much in the 

same vein as the false judgement that imprisoned George Pell for 13 months.   It would not be 

unreasonable to question the sincerity of the motives underlying these actions.   

 

The Proposed Amendments are Ineffectual and Unworkable 

 

Legislation exists for the betterment of society.   Legislation that fails to do this is useless, especially when 

it is intrinsically impractical and unsuited to real-life application.  I would like to propose that the proposed 

amendments are also defective because they would not achieve their core purpose (they are ineffectual) 

and cannot be applied in practice. (They are unworkable.)   

Some issues for consideration in this context are given below.  

Lack of Relevance to Prevailing and Future Conditions. 

As discussed in the previous section, it appears that the proposed amendments have been drafted in 

response to the findings of a Royal Commission that investigated long-term records of child sexual abuse.  

The proposed amendments do not seem to consider: 

                                                           
6 https://aifs.gov.au/cfca/publications/child-abuse-and-family-violence-aboriginal-communities/research-
findings-regarding 
7 https://thewest.com.au/news/reality-of-aboriginal-child-abuse-far-worse-ng-ya-103684 
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 The legacy nature of the data provided and the structural changes that took place over the duration 

of the investigative period, 

 Emerging trends in child care and custody,  

 Institutional responses to the Royal Commission, and  

 Reforms that have been commissioned as a result of that response.  

Failure to take these factors into account places the proposed amendments in a position where they will be 

obsolete before they were even instituted.  At the very least, it is clear that the amendments do not consider 

protection for the most high-risk groups in society; this omission compromises the moral basis for the 

amendments and seems at odds with their (stated) fundamental purpose.   

In effect, the legislation targets the legacy issues and ignores the current ones.   

 

Difficulties in Ensuring Compliance. 

If the proposed amendments were to be passed, then their implementation within the confessional would 

be problematic in the absence of confirmed identification, official records, absence of witness accounts of 

the dialogue, unknown state of the penitent and the conflict between Church and state jurisdictions.   An 

unintended consequence of these proposed amendments is that they would be open to uncontrolled abuse, 

for example as an anonymous means of instigating police investigations into an innocent party.   

The question of enforcing mandatory reporting by religious groups is even more problematic.  In the first 

instance, mandatory reporting in the context of the sacrament of penance is in direct conflict with the 

priestly oath to preserve the seal of the confessional. 8 This places the priest in an invidious position – to 

either break his oath or to break the law.    The morality of the proposed amendments must be questioned, 

given that they consciously place the priest in such a position.  All, as it will be seen, for no material 

benefit.  In the practical sense, it is expected that many priests would choose to follow their conscience in 

an act of civil disobedience. 

In the second instance, the issue of mandatory reporting is not a clear-cut issue, with many situational 

factors impacting on the individual’s decision-making capacity and their discretionary assessment of 

whether reporting would lead to a favourable outcome in a given case. Research findings into child abuse 

and family violence in aboriginal communities detailed some of these issues:  

“… a Victorian study found that 19% of a sample of community professionals did not correctly identify 

their obligations to report cases of child abuse, and 29% of community professionals in the sample were 

misinformed or uncertain about their obligations to report cases of child abuse under Victorian law 
(Goddard et al. 2002). Further, few professionals found the decision about whether or not to report a child 

to be straightforward, 63% finding this decision to be difficult or complex. Being a mandated professional 
did not make the reporting decision any easier. For many, the decision was based on a range of factors 

which included expectations about the outcome for the child, factors relating to the child’s family, such as 

cultural factors and fear of parental response, and factors associated with the professional’s work 
(Goddard et al. 2002).”9 

The same report noted that the end result was that professionals were often “disinclined” to report potential 

child abuse, even when mandated to do so.  Despite this:  

“However, in reality very few people are ever prosecuted for not reporting child abuse, even if mandated 

(Goddard, Saunders, Stanley & Tucci 2002).”10 

In other words, the legislation sounded nice in theory, but, in practice, it fell short of delivering a social 

dividend.  It was useless.   

                                                           
8 Viz:  Catechism of the Catholic Church, Article 1467.  
9 https://aifs.gov.au/cfca/publications/child-abuse-and-family-violence-aboriginal-communities/research-
findings-regarding 
10 Ibid. 

https://aifs.gov.au/cfca/publications/child-abuse-and-family-violence-aboriginal-communities/research-findings-regarding
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This experience shows what would happen if the proposed amendments were adopted.  They would be 

fatally flawed because they failed to allow for the specific perturbations for the given individual situation, 

presuming clear-cut, unambiguous and reliable information, which is then interpreted by someone who is 

well-versed in a complex and emotional subject.   In reality, the proposed amendments represent a gross 

over-simplification of the situation and would fail if they were subjected to practical application.   

Prosecution of priests for cases of non-reporting offences revealed under the seal of confession would open 

an enormous “can of worms” for the prosecutor.   This is because the same standards and penalties would 

need to be applied in the secular sphere; these should include Health Workers, Social Workers, Tribal 

Elders, Police and community administrators.  As noted above, the current reporting frequency is very low, 

as demonstrated by the endemic problem in specific situations.    

Failure to apply these standards evenly across society would be interpreted as persecution of a given group, 

using child sexual abuse as a cynical excuse to “get at” the target group.  (The Pell case demonstrates that 

such abuses can and do occur.)    

At a practical level, most religious, if found guilty of non-reporting, could not or would not pay the 

prescribed penalties, and would finish up in gaol. The resulting publicity would prove an embarrassment to 

the legal system.11    

The term “be careful what you ask for” comes to mind! 

The Proposed Amendments are Dysfunctional. 

If the proposed amendments were to be implemented, then an unintended consequence would be for 

perpetrators to cease participating in the sacrament of penance.  Thereby closing off one of the few 

avenues for recognition and resolution of the perpetrator's criminal behaviour.    

It should be noted that, in the rite of penance, absolution is conditional on the penitent’s sincere contrition, 

which is demonstrated by the penitent performing four actions: 

 Repentance, 

 Confession of sins to the Priest, 

 Intention to make reparation, and 

 The penitent to perform works of reparation.12 

The prime purpose of anyone approaching the confessional is to obtain absolution and renewal.  A 

penitent’s failure to perform these four actions voids the blessing of absolution.  The sacrament of penance 

is not a license to re-offend.  

The Church's official position is that all cases of sexual abuse are advised to report directly to the civil 

authorities. See https://Catholic.org.au/responseandprevention.  In cases where a perpetrator disclosed 

an offence under the seal of Confession, the Confessor would likely follow this procedure.  An appropriate 

“works of reparation”, would almost certainly include the penitent notifying the civil authorities.    It is 

true that this option leaves the responsibility for reporting in the hands of the alleged perpetrator; however 

this is no different to the situation where the priest would be automatically required to report events 

revealed under the confessional seal.  In either case, police proceedings would be instituted, either by the 

perpetrator disclosing to the Priest or to the police directly.  In either case, the decision to initiate the 

reporting process would be in the hands of the perpetrator.      

Equally, if allegations of sexual abuse were made against a third party were made within the confessional, 

then the pastoral advice to the victim, by default, would be to involve the civil authorities.  Alternatively, 

the Confessor could ask that the allegations be repeated outside of the confessional to obviate the 

constraints of the confessional seal.  [In much the same as the way that comments made outside of 

parliament are not subject to parliamentary privilege.] 13  

                                                           
11 Saint Paul wrote some of his best epistles from a prison cell.    
 
12 Catechism of the Catholic Church, Article 1491. 
13 As a member of the laity, this is conjectural on my behalf, but seems a reasonably pragmatic solution that 
would not contravene religious freedoms.  The proposed amendments are heavy-handed and clumsy. 



In summary, the proposed amendments would not contribute to the existing capacity for controlling child 

sexual abuse, but, in fact, would more likely isolate the perpetrator from an existing avenue for the 

recognition and resolution of their criminal behaviour.   

 

The Proposed Amendments are Unworkable and Ineffectual. 

 

A brief review of the proposed amendments reveals significant issues in their practical value and 

enforcement if they were to be legislated.   Fundamentally, they are based on a study of legacy issues and 

do not appear to consider societal trends and contemporary data that is relevant to high risk demographics 

and communities.  The amendments focus on groups that are working towards the objectives of the Royal 

Commission, while apparently ignoring those groups which seem to be apathetic (at best) towards the 

welfare of their most vulnerable members.     

At the practical level of implementation, the proposed amendments suffers from the following issues: 

 Lack of evidential framework for determining what has been said by who about whom and when, 

 Lack of records or witness statements relating to a given dialogue, 

 Unsubstantiated nature of statements made, and unknown capacity of the witness to make a valid 

statement, 

 Potential for mischievous or vexatious allegations to be made anonymously against innocent 

parties, 

 Direct conflict between the proposed legal requirements and pre-existing moral obligations on the 

part of church leaders, 

 Lack of adequate training in recognising and managing a given case, 

 Failure to provide discretionary powers to allow the religious leaders to consider extenuating or 

complicating issues associated with a given case. 

 The proposed amendments revisit the errors in mandatory reporting legislation that have already 

been experienced by community workers in other areas. 

 Literal interpretation of the proposed amendments would have far-reaching implications for other 

community groups where mandatory reporting is required.  

 The proposed amendments would isolate the perpetrator from one of the few avenues available for 

reform, namely the sacrament of penance.  

 

Conclusion 

It appears that there is a glaring omission in these amendments.  This is its failure to materially address the 

existing crisis of child sexual abuse in aboriginal communities.  (See above.)  This failure needs to be 

addressed by the legislators.  If not, then Qui tacet consentit.  Silence gives consent.  

In this submission, I have provided arguments against the proposed amendments to the Children and 

Community Services Act 2019, sections 51 to 53.  These objections are founded on their inequitable basis 

of application and their ineffectual and unworkable nature at the operational level.    As they presently 

stand, the amendments would not deliver a social dividend.  

I recommend, in the strongest terms, that the proposed amendments to sections 51 to 53 be deferred, 

pending meaningful consultation with religious groups.          

I am confident that this consultation process would remove the inherent issues from the amendments, 

without compromising attainment of their over-arching purpose.    

I wish to thank you for your consideration of this submission and would welcome the opportunity to 

discuss these points with you at a later date. 



 

Yours Sincerely, 

 

 

Mike Miller. 




