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Dear Chair 

Inquiry into the Provision of Information to Parliament 

I refer to your letter to the Standing Committee on Legislation dated 18 September 2015 requesting 

advice as to whether the Committee has experienced any difficulties obtaining information from the 

Government. The Committee recalls the following occasions during this Parliament when this was an 

issue. 

Worliforce Reform Bill2013 

During the Committee's inquiry into the Workforce Reform Bill 2013 agencies asserted public interest 

immunity on two occasions when refusing to provide requested documents. 

The Committee's Report No. 22 Worliforce Reform Bill 2013 (March 2014) took issue with agencies 

(not the Minister) asserting public interest immunity, and noted differences in the Legislative Council 

Guidelines Public Sector Employees: Liaison with Parliamentary Committees (Legislative Council 

Guidelines) and Public Sector Commissioner's Circular 2010-03 Policy for public sector witnesses 

appearing before parliamentary committees (PSC Circular). 

The Legislative Council Guidelines, at item 4 (then and now), state: 

Claims that any information should be withheld (for example, on grounds 

such as public interest immunity, legal professional privilege or commercial

in confidence) should be made by the responsible Minister providing precise 

details and reasons. The appropriateness of the claim is a matter for the 

committee, and ultimately the House, to determine. 

This differed from the PSC Circular, which then stated: 
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5. 7 Any claim for legal privilege or public interest immunity should be made 
only with the consent of the Minister, who will consult with the Premier 

and Attorney General. 

The Committee noted at paragraph 1.14 ofReport 22: 

The Committee accepts that the public sector witnesses before the Committee 
were, in each case, acting in good faith and, in accordance with the Public 

Sector Commissioner's Circular. Nevertheless, the Legislative Council 

Guidelines do require such claims of public interest immunity to be made in a 
particular manner. In making this observation, the Committee is mindful of 
both the potential disciplinary consequences for public sector employees who 
fail to materially comply with Commissioner's Circulars and the statutory 
obligations of Ministers under ss82 and 83 of the Financial Management Act 

2006 with respect to Parliamentary questions. 

The Committee recommended in Report 22: 

The Committee recommends that the Public Sector Commissioner consider 
amending Commissioner's Circular, 2010-03, 'Policy for public sector 

witnesses appearing before parliamentary committees' at Item 5. 7 to reflect 
the Legislative Council's advice for public sector witnesses before 
Committees 'Public Sector Employees: Liaison with Parliamentary 
Committees' at Item 4. The Commissioner should advise the Legislative 
Council of his decision on this matter within 28 days of this Report being 

tabled. 

In April2014, item 5.7 of the PSC Circular was expanded to read: 

5. 7 Any claim for legal privilege or public interest immunity should be made 
only with the consent of the Minister, who will consult with the Premier 
and Attorney General. Claims that any information should be withheld 
(for example, on grounds such as public interest immunity, legal 
professional privilege or commercial-in-confidence) should be made by 
the responsible Minister providing precise details and reasons. The 

appropriateness of the claim is a matter for the committee, and ultimately 
the House, to determine. More advice on this issue is contained in item 4 

of the publication Public Sector Employees: Liaison with Parliamentary 
Committees, Legislative Council Committee Office, Parliament of 
Western Australia. 

You may also be aware that this PSC Circular has a review date of 10 April 2016. 

Taxation Legislation Amendment Bill 2014 

Page2 

During the Committee's inquiry into the Taxation Legislation Amendment Bill 2014 the Office of 

State Revenue did not provide requested information on the basis of State Solicitor Office (SSO) 

advice that the confidentiality provisions in section 114 of the Taxation Administration Act 2008 
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prevented them for doing so. The Committee's Report 26 Taxation Legislation Amendment Bill 2014 
(November 2014), at pages 4 to 5, provides the following summary of this matter. 

1.15 OSR advised they had identified that 34 fourth limb charities may 
'potentially' be affected by the Bill. However, the Committee was 

constrained in assessing the consequences of the Bill on fourth limb 
charities because OSR refused to name those charities on the basis of 
State Solicitor's Office (SSO) advice that the confidentiality provisions 

in section 114 of the Taxation Administration Act 2008 prevented them 
from providing certain answers to a Committee of the Parliament. 

1.16 On this legal point, the Committee advised OSR and the Minister for 

Finance that it did not accept the submission that the requirement of 
confidentiality contained in section 114 of the Taxation Administration 
Act 2003 is applicable to persons providing information to either House 
of Parliament or its duly authorised Committees. The Committee also 
advised that there is no express or implied abrogation or limitation of 
parliamentary privilege contained in the Taxation Administration Act 

2003 and the Committee asserted that the rights and privileges 
accruing to the Parliament, its Houses and Committees by common law 
and statute, are quite settled. 

1.17 The Committee decided not to summons the names or identifying 

particulars of the charities. In making this decision, the Committee 
noted the short timeframe of conducting this inquiry and the comments 

made by the Standing Committee on Procedure and Privileges in its 
Report 26, Reference from the President - Possible Contempt: Report 
No. 37 Standing Committee on Estimates and Financial Operations. In 
that report, the Procedures and Privileges Committee expressed its 

concern about the short timeframes that the Standing Committee on 
Estimates and Financial Operations imposed in summonses issued to a 
witness. 

1.18 The Minister for Finance did, however, provide the Committee details 

of a sample of three entities that are the intended target of the measures 
contained within the Bill (deprived of identifying features for this 
purpose). [Footnotes in the quoted text have been omitted] 

If you have any questions, please contact Alex Hickman, Committee's Advisory Officer (Legal), on 

9420 7633 or at lclc@parliament.wa.gov.au. 

Yours sincerely 

Hon Robyn McSweeney MLC 
Chair 
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