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GOVERNMEtff OF
WESTER~, AUSTRALIA

O FFI C E O F T H E I N S P EC TOR
O F C US T O Dl 1\ L SERV I CES

Hon Dr SE Talbot, MLC
Chair
Joint Standing Committee on the Commissioner for Children and Young People
Parliament House
4 Harvest Terrace
WEST PERTH WA 6005

Dear Dr Talbot
Inquiry into the monitoring and enforcement of child safe standards

Thank you for the opportunity to provide a submission to your Inquiry. I will keep my comments
brief but would be available to provide further detail if required.

Nature of OICS' functions
It is important to bear in mind that the Office of the Inspector of Custodial Services {OICS) does not
provide specific services to children. We assess the delivery of services by the Department of Justice
and its contractors to both children and adults in custody. To the extent that their services impact on
such services, we may also consider the work of other Departments such as Education, Health and
Communities.
Unlike bodies such as the Ombudsman and HADSCO, OICS is also not predominantly 'complaintsdriven', but proactive, systemic and preventive in focus. Visits to places of custody and office-based
monitoring of Departmental databases and other sources are key to our role.
Promoting child safety, preventing ill-treatment, and improving well-being are paramount
considerations in our work in youth custodial facilities.

Child Safe Standards
I note that a number of slightly differently worded 'frameworks'/ expectations exist for child safe
principles/organisations. They include:
•

Commissioner for Children and Young People (WA) (CCYPWA), "Child Safe Organisations"

•

Royal Commission into Institutional Responses to Child Sexual Abuse (RCIRCSA), "Child Safe
Standards"

•

Australian Human Rights Commission (AHRC), "Draft National Statement of Principles for
Child Safe Organisations"
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The CCYPWA framework consists of nine standards, all of which are reflected, in slightly different
language, in the other documents:
1.

Leadership, governance and culture

2.

Children are empowered to participate

3. Families and communities are involved
4.

Child safe policies and procedures

5.

Human resources:

6.

o

Managing staff and volunteers (WA)

o

Human resource management (RC)

o

Robust recruitment and screening (AHRC)

Safe physical and online environments

7. Complaints:
o

Child friendly complaints process and reporting (WA)

o

Child focused complaints process (RCIRCSA)

o

Effective complaints management (AHRC)

8.

Education and training

9.

Continuous (WA and RCIRCSA) / Regular (AHRC) improvement

The RCIRCSA and AHRC documents have a tenth limb relating to 'equity and diversity'. This is not
explicitly stated in the WA standards but is an important consideration in places of custody,
especially given the high over-representation of Aborigina l people from across the whole state.
The Victorian standards appear similar in intent but they have a statutory basis (sections 3 and 17 of
the Child Wellbeing and Safety Act 2005). The requirements are also formulated differently:
https ://ccyp. vie.gov. au/ child-safety/being-a-chi Id-safe-a rga nisatio n/the-ch i ld-safe-sta nd ards/
Given the different legislative frameworks and wording across Australia, this submission draws on
general principles of child safe standards rather than the detail.

Child safe standards and OICS oversight of youth custody
Child Safe Standards will apply in a different way to OICS from agencies that deliver frontline services
to children, or those that are predominantly complaints-driven. The Office is not in a position of
'authority' over children. And it is generally the Department of Justice's ACCESS service and the
Ombudsman to process individual complaints. Young people in detention do occasionally write to us.
They will also discuss matters with us in custody. At these times we generally work in group forums
with at least two of our staff present.
Child safe standards provide a useful context/ backdrop. However, as discussed earlier, they are still
evolving. They are therefore not yet a concrete 'benchmark'. However, as discussed in some detail
when we gave evidence to the Committee on 19 September 2018, I am confident that we comply
with the intent, principles, and expectations of those Standards internally and in our inspections and
reviews.
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More fundamentally, we must also have regard to a number of mandated legislative requirements
and the expectations set by international standards governing children in custody. These include the
Young Offenders Act 1994, the Young Offenders Regulations 1984, the United Nations Standard
Minimum Rules for the Treatment of Prisoners (the Mandela Rules) and the United Nations Standard
Minimum Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules).
We have developed a code of inspection standards for young people in detention which draws on
these legislative standards and international standards. Where relevant we will incorporate child
safe standards into future revisions of our inspection standards.

Scope of oversight by OICS
The safety and wellbeing of children is the paramount consideration in OICS oversight of custodial
services. OICS, backed up by the work of the CCYP and the Ombudsman, ensures that WA has the
most transparent and accountable system of oversight in the country. This was recognised by both
the Royal Commission into the Protection and Detention of Children in the Northern Territory, and
the Royal Commission into Institutional Responses to Child Sexual Abuse.
We have jurisdiction over four types of place where children and young people may be detained.
These are juvenile detention centres, court custody centres, transport of young people in custody,
and prisons (in the event that children are placed there by order of a court).
We have no jurisdiction in relation to other places of 'detention' such as mental hospitals, the
Bennett Brook Disability Justice Centre, the Kath French Centre, and police lockups. These are
overseen by other bodies such as the Ombudsman and the Mental Health Advocacy Service.
OICS oversight occurs in several ways:
o

'Inspection' reports about specific facilities/ services (Banksia Hill, transport and
court custody)

o

'Reviews' of areas of concern relating to the treatment and management of children
(for example, our report on Behaviour management practices at Banksia Hill
Detention Centre, July 2017)

o

Other reports of a more general nature that include discussion of children (eg our
November 2018 report on access to mental health services, and our Annual Reports)

o

Reviews of specific allegations of ill-treatment (eg Directed Review of Allegations
made by Amnesty International Australia about ill-treatment at Banksia Hill, June
2018; Directed Review into an Incident at Rangeview Juvenile Remand Centre and its
Implications for Management and Reporting, April 2007).

o

Regular liaison visits (6-13 per annum) by OICS staff

o

Daily monitoring of incidents at Banksia Hill Detention Centre as recorded on the
Department's main database ('TOMS')

o

Reports by Independent Visitors

As the CCYP report on the 'Oversight of services for children and young people in Western Australia'
found, OICS provides a high level of oversight of those places that fall within our jurisdiction.
Attachment A is a list of relevant reports to Parliament in the last 8 years.
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Children in prison
It is unusual for children to be found in prisons in WA. However, there are three situations in which
this can occur:
•

Children may occasionally be placed in prison by order of the Children's Court. For example,
under s 178 of the Young Offenders Act 1984, the Department of Justice can apply to the
Children's Court for a child to be transferred to an adult prison. And under s 118, a court can
sentence a child to a term of imprisonment rather than detention. However, these are both
very unusual circumstances.

•

Children facing the courts have sometimes been paced in prison because of mistakes as to
their age. We played a significant role in highlighting the issue of under-aged Indonesian
nationals in WA prisons, and monitoring their treatment, especially from 2010 to 2012. The
issues were highlighted to both in our reports (eg Report of an Announced Inspection of
Albany Regional Prison (Report No 78}, August 2012 and in liaison visit and Independent

Visitor Service reports.
•

Obviously, the main focus of our work is people who have been detained in custody after a
court order. However, we also report on the importance of providing adequate services for
children whose mothers are in prison. Recent examples include:
o

Review of a birth at Bandyup Women's Prison in March 2018, December 2018 . This

raised serious concerns about the circumstances of the birth and the welfare of both
the child and the mother
o

Report of an Inspection of Bandyup Women's Prison (Report No 114), March 2018.

This report raised concerns about a shortfall in accommodation that would allow
children to stay with their mothers. It was used by lawyers who successfully argued
for a woman to be allowed to keep her baby in prison.

Young adults
In my view, managing the transition to adulthood requires a focus on the specific needs of young
adults aged 18-25/28. The current custodial system is not sufficiently nuanced. It simply regards 18
year olds as adults who need to be in an adult prison. But the principles underlying child safe
standards do not magically cease when a person turns 18. They also have relevance to young adults.
While I warmly welcome the government's decision to open the Wandoo Rehabilitation Prison as a
drug and alcohol focused prison for women, I am therefore disappointed that the Department does
not have a strategic plan for young adults. And there has been no action to build on, or replace the
former Wandoo Reintegration Facility for young men (see our 2015 and 2017 reports on Wandoo).
Finally, I should inform you that my second five-year contract as the Inspector of Custodial Services
will expire on 30 March 2019. As I am not seeking a renewal, a new Inspector will be in place for
most of the duration of your Inquiry.
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I would like to thank you personally, and all members of the Committee, for your positive
engagement with my Office, and with me personally. It has been both an honour and a pleasure for
me to engage with the Parliament.
I wish you well in conducting your inquiry and look forward to seeing a copy of your report when it is
complete.
Yours sincerely

Neil Morgan
Inspector

24 January 2019
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ATTACHMENT 1
RELEVANT OICS REPORTS SINCE 2011
(a) Inspections and reviews of custodial facilities & services
Directed Review of Allegations made by Amnesty International Australia about ill-treatment at Banksia Hill,
June 2018
Report of an Announced Inspection of Banksia Hill Detention Centre (Report No. 116), April 2018
Behaviour management practices at Banksia Hill Detention Centre, July 2017
Inspection of Wandoo Reintegration Facility (Report No. 109) April 2017
Report of an Inspection of Banksia Hill Juvenile Detention Centre (Report No. 97}, June 2015
Inspection of Wandoo Reintegration Facility (Report No. 94} January 2015
Court custody centres (Report No. 87}, February 2014.
The Management of young women and girls at Banksia Hill Detention Centre (Report No. 86}, December 2013
Directed review into an incident at Banksia Hill Detention Centre on 20 January 2013 (Report No. 85), August
2013
'Background papers' accompanying the Directed review into an incident at Banksia Hill Detention Centre on 20
January 2013, August 2013. The papers covered:

o

Management, staffing and amalgamation

o

Emergency management

o

Legal and administrative context

o

Post-incident management

o

Physical infrastructure

o

Security

Report of an Announced Inspection of Banksia Hill Juvenile Detention Centre (Report No. 76}. (March 2012)
Review of Regional Youth Custodial Transport Services (Report No. 74} (October 2011)

(b) System-wide reports which include discussion of Children and Young People
OICS Annual reports always include a summary of 'current issues', including youth custody.
Review of a birth at Bandyup Women's Prison in March 2018 (November 2018)
Prisoner access to secure mental health treatment (September 2018)
The digital divide: access to digital technology for people in custody (March 2018)
Access to funerals and other compassionate leave for people in custody (April 2017), and Funeral attendance by
incarcerated people (October 2013)
Report on an audit of custodial roof ascents (December 2012)
Prisoner/detainee transportation in WA (December 2012)
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