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The Pastoralists and Graziers Association of WA (PGA) welcomes the opportunity to
contribute to the Inquiry being undertaken by the Environment and Public Affairs
Committee.
The PGA would welcome the opportunity to appear before the Committee as a
witness, should hearings be part of the inquiry process.

PGA

The PGA is a non-profit industry organisation established in 1907, which represents
primary producers in the agricultural and pastoral regions of Western Australia.
Members include freehold farmers (including grain producers) and pastoral
leaseholders, through the full spectrum of some of Australia’s largest corporate
pastoral groups to family-owned companies and trusts and individual landholders in
Western Australia.
The PGA’s core and guiding principles are self-reliance, property rights, free markets,
competition, small government and reduced regulations.

BACKGROUND

Since the introduction of GM crops in 1996 our grain growing competitors in the United
States, Canada, Brazil, Argentina and India have rapidly adopted GM technology.

In Canada the canola grown each year is 98% GM.

Their industry has been

dramatically transformed by an enviable expansion.

The Canadian canola crop in 1996 was 5.03mmt, in 2006 it was 9.1mmt and in 2016 it
produced 18.4mmt.

Canola contributes $26.7 billion per annum to the Canadian

economy.

Roundup Ready GM canola was approved for use throughout Australia in 2003 by the
OGTR but banned in Western Australia from 2003 until 2009.
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Our direct Canadian competitors have enjoyed, since 1996, some 20 years of
unhindered advances in GM canola varieties while the Australian canola industry was
floundering under the weight of State based bans on the production of GM canola.

But since State approval was granted in 2010, GM canola has been widely adopted,
now being about 35% of the canola planting in Western Australia. This technology has
delivered tangible benefits not only to growers but industry as a whole, including:


Strong management of herbicide resistant weeds



Increased farm profitability



Diversity in crop rotations



Reduction in herbicide use

Co-existence between producers of GM and non-GM canola producers has been
successfully maintained by highly effective segregation practices throughout the supply
chain and on farms where many GM canola growers also grow non-GM canola.

MONSANTO INC v. PERCY SCHMEISER

The facts and findings in this case are frequently misrepresented by opponents of GM
Canola.

In this case, the Canadian Federal Court found that Percy Schmeiser

deliberately infringed upon Monsanto’s patent by retaining GM Canola seed and
planting it without a license.

Mr Schmeiser claimed that in 1997 he sprayed a three acre field of suspected GM
Canola with Roundup (if this was true he would have killed the non-GM canola plants
and the Roundup Ready plants would have survived). Schmeiser then harvested the
remaining plants, segregated the seed and planted the seed without a license in 1998
on just over 1,000 acres of his farm.

He claimed in Court that the plants spontaneously appeared. The trial Judge found:
“Mr. Schmeiser complained that the original plants came on his land without his
intervention. However, he did not at all explain why he sprayed Roundup to
isolate the Roundup Ready plants he found on his land; why he then harvested
the plants and segregated the seeds, saved them, and kept them for seed; why
he planted them; and why, through his husbandry, he ended up with 1,030
acres of Roundup Ready canola which would have cost him $15,000.”
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Mr Schmeiser did not grow just a few Roundup plants as claimed. The trial Judge
found that “tests revealed that 95 to 98 percentage of this 1,000 acres of canola crop
was made up of Roundup Ready plants” and that “none of the suggested sources
[proposed by Schmeiser] could reasonably explain the concentration or extent of
Roundup Ready canola of a commercial quality ultimately present in Schmeiser’s
crop.”
The transcript of the judgment can be found at:

http://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/38991/index.do

http://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/31360/index.do

Monsanto has never taken action for breach of its Roundup Ready patent against any
grower in circumstances where the growing of the Roundup Ready canola has been
accidental or adventitious (contrary to frequent misrepresentations by the opponents of
GM Canola).
THE SCOPE OF THE INQUIRY
The wording “inquiry into mechanisms for compensation of economic loss to farmers in
Western Australia caused by contamination by genetically modified material” appears
to proceed on the assumption that the need for a compensation system has been
established. In keeping with principles of fairness and natural justice, it is critical that
the need for a compensation system is established before the inquiry proceeds to
consideration of a compensation system.

In an interview on the ABC Country Hour on 6 February 2018 the Honourable Alannah
MacTiernan (Minister for Agriculture and Food) stated that the parliamentary committee
has decided to have a look at whether a system which relies on negligence is adequate
or whether there should be a system of strict liability.

Accordingly, the Minister for Agriculture is clearly of the understanding that the inquiry
should address the first issue which is whether in Western Australia there is a need to
change the law as to liability of a GM Canola farmer to a neighbouring farmer for the
adventitious entry of GM Canola plant material on to another farm.
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In Marsh v. Baxter [2014] WASC 187 the trial Judge, Justice Kenneth Martin dismissed
Mr Marsh’s claim for damages on grounds including:


Mr Baxter’s decision to grow and swathe the GM Canola crop was made for
sound agricultural reasons, including the control of herbicide resistant weeds,
increased yield and as part of a crop rotation programme;



Mr Baxter in growing GM Canola and in swathing it had acted reasonably;



Mr Baxter’s farming practices were within keeping with farming standards in the
district;



Mr Baxter had not been negligent;



Mr Baxter could not reasonably foresee before swathing the GM Canola crop that
Mr & Mrs Marsh may be decertified and thereby suffer economic loss if GM
Canola plant material was carried by strong winds onto their organic farm;



NCO/NASAA had wrongfully decertified part of Eagle Rest and denied the
Marsh’s contractual right to use the label ‘NASAA Certified Organic’ on their
Eagle Rest produce by not correctly applying the NASAA Standards (in the
subsequent appeal to the WA Court of Appeal Justices Newnes and Murphy held
that it was not necessary to rule on the application of the NASAA Standards to
the case because the Marsh’s appeal was to be dismissed on other grounds);



GM Canola is not toxic, dangerous or harmful to humans and animals and is
incapable of transferring its genetic material to wheat, barley, oats or any crops
grown in Western Australia other than canola;



The Marsh’s did not grow canola;



Mr Baxter was not liable to the Marsh’s in the action of nuisance because
Mr Baxter’s actions in planting, growing and swathing GM Canola on his farm
were reasonable and in keeping with farming practice in the district;



The adventitious entry of the GM Canola plant material onto Eagle Rest did not
cause damage to the land, animals or crops on that farm. Accordingly, there was
no damage to property and the Marsh’s claim was one for pure economic loss
only.

The Marsh’s had brought actions in nuisance and negligence against Mr Baxter.
Justice Martin dismissed both actions. In the nuisance action it was not necessary for
the Marsh’s to establish that Mr Baxter had been negligent, but it was necessary to
establish that Baxter’s conduct in growing or swathing GM Canola was unreasonable.
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STRICT LIABILITY

Reasonableness is at the very heart of the common law in Australia. In recent years
the High Court of Australia has ruled that the general law of negligence applies to
claims for damages arising out of the escape of dangerous substances (in Burnie Port
Authority v. General Jones Pty Ltd [1994] 179 CLR 520, the High Court ruled that the
strict liability principle in Rylands v. Fletcher [1868] UKHL 1 was no longer good law
and that the tort of negligence (not strict liability) applied to such cases).

The move in Australia away from strict liability has been brought about by the common
laws pursuit of fairness, justice and reasonableness. The introduction of strict liability
can have unforeseen consequences e.g., in the case of GM Canola, there is nothing to
prevent an idealistic third party from potentially collecting and moving GM plant
material from a farm to an organic farm for the purpose of triggering a compensation
claim or to attract the media creating adverse publicity for GM Canola farmers etc.

In July 2011 Greenpeace Activists attacked the CSIRO GM wheat trial crop at the
Ginnenderra Experimental Station in Canberra inflicting about $300,000 damage. The
wheat trial was experimental for the development of a wheat flour suitable for diabetics.
The introduction of strict liability will increase the likelihood that an organic farmer’s
certifying organisation may unnecessarily decertify the organic farmer as occurred in
Marsh v. Baxter.

There are very few examples of strict liability law surviving in Australia.

The Civil

Aviation (Carriers’ Liability) Act is one such example, but it is complimentary to the
International Warsaw System Conventions. It remains to be seen whether the common
law strict liability rule for cattle trespass (where cattle stray from one farm to another
and do damage) will survive Burnie Port Authority v. General Jones Pty Ltd.

STANDARDS FOR ORGANIC AND BIO-DYNAMIC PRODUCE

The National Standard for organic and biodynamic produce (last updated 1 September
2016) is the Australian Export Standard for Products Labelled Organic or Biodynamic
administered by the Commonwealth Department of Agriculture and Water Resources.
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Section 1.1.9:
“Where product has been contaminated with non-permitted substances as a
result of factors beyond the control of the certified operator, then ...
product known to be contaminated by genetically modified organisms, or their
by-products must be excluded from sale.”

Section 1.3.1:
“The use of genetically modified organisms or their derivatives is prohibited.
This includes but is not limited to, animals, seed and farm inputs such as
fertilisers, soil conditioners, vaccines, crop production materials, food additives
or processing aids.”

Section 1.3.2:

“Operators shall implement a risk management process to assess how they will
avoid the accidental introduction of genetically modified organisms to the
organic farm. These actions may include, but are not limited to:


knowing about contaminant risks



implementing distances / buffer zones from potential contaminants



implementing special handling, transport and storage arrangements



maintaining samples



testing a crop perceived at risk.”

Section 1.3.5:
“The certification of organic crops, livestock or agricultural products will be
withdrawn where genetically modified crops, live stock or agricultural products
are grown or produced on the same farm.”

Section 4.2.6:

“Sampling and analytical testing will be conducted by the certifying organization
as part of the certification process. This may be soil or product, or both.
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Section 4.3:
“Sanctions
General Principles


Sanctions are imposed on certified operators for any breach of this
Standard. Depending on the severity of the breach, the sanctions may
range from a direct instruction to correct a minor discrepancy; additional
inspections; suspension of operations; or de-certification of the certified
operation where the infringement is significant.”

Standards
4.3.1 An inspection report may result in a condition or conditions being
imposed on the operator with timelines for compliance.
4.3.2 Failure of the certified operator to comply with any condition may result
in additional inspections as determined by the approved certifying
organisation.
4.3.3 Suspension may be applied at any time to the certified operator by the
approved certifying organisation where there is reason to believe that
the organic or bio-dynamic integrity of the product has been
compromised.”

THE NATIONAL GUIDELINE

On 4 January 2018 the Commonwealth Department of Agriculture and Water
Resources released “A Guideline for Responding to Contamination by Prohibited
Substances or Materials in the Organic Export Supply Chain (2018-01)”. The guideline
is attached (Attachment 1).
The notice “provides guidance in responding to unnecessary intentional use, negligent
introduction and accidental introduction or necessary intentional use of prohibitive
substances or materials, including the presence of genetically modified materials and
organisms.”

The guidelines in essence recommend moderation in the appliance of sanctions.
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Principle 4:
“Sanctions applied in response to contamination by prohibitive substances or
materials, including the presence of genetically modified materials and
organisms, should be proportional to the instance of contamination.”

Principle 10:
“Repetitive contamination incidents that result from unnecessary intentional use
of prohibitive substances or materials or negligent introduction of prohibitive
substances or materials may result in the application of higher grade sanctions.
An incident is considered repetitive if the same non-compliance occurs within
three years of the previous incident.”

Action 12:
“When contamination by prohibitive substances or materials is evident,
including the presence of genetically modified materials and organisms, the
operator must take immediate corrective action to ensure the integrity of the
organic production system is not further compromised.”

Action 14:
“The approved certifying organisation should assess the contamination incident
against its approved QM manual to determine the appropriate response.”

Accordingly, the adventitious entry of GM Canola plant material onto on organic farm
should not lead to decertification.

There are six Australian organic certifying

organisations including NAASA approved by the Department of Agriculture and Water
Resources.

THE NAASA ORGANIC STANDARD

The NAASA Organic Standard has been amended since the Marsh v. Baxter trial.
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Relevant clauses of the NAASA Standard are:

Section 1.1: Definitions
“Contamination: Contact of organic crops, animals, land or products with any
substance that would compromise the organic integrity.”

Section 2.10:
“SANCTIONS
GENERAL PRINCIPLES
Sanctions may be imposed when there are non-compliances or non
conformities to this Standard. An operator unable to demonstrate compliance
with this Standard may be subject to the following:

 Suspension: A defined period, ordinarily no greater than two weeks, during
which an operator must provide verification of compliance with this Standard
following notification of non-compliance with any section of this Standard.
During this period an operator must not sell produce with reference to
certification.

 Decertification: Either partial or total withdrawal of certification as a result of
ongoing non-compliance with the Standard, following a period of suspension.

 Termination: cancellation of the operators contract following a period of
suspension or decertification
STANDARDS
2.10.1 Manifest non-compliance with this Standard such as mixing organic and
conventional products will result in decertification.
2.10.2 Failure to observe contract conditions will result in suspension until
compliance is demonstrated.
2.10.3 Ongoing failure

to

observe contract

conditions will

result

in

decertification.
2.10.4 Additional inspections will be scheduled at the operator’s cost where
previous serious non-compliance has been observed.
2.10.5 Failure to complete the Annual Return, complete a certification contract,
pay levies and/or associated costs of certification will result in suspension and
possible decertification.”
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Section 3.2:
“GENETICALLY MODIFIED ORGANISMS
GENERAL PRINCIPLES
Organisms, which are derived from recombinant DNA technology, are
genetically modified organisms and have no place in organic production and
processing systems. The NASAA Organic Standard prohibits the presence of
GMO’s either deliberate or accidental in any segment of the organic food chain.
RECOMMENDATIONS
Every potential source of GMOs in the supply and input chain, and any sources
from historic or adjacent usage, should be identified and operators should
familiarise themselves with the vectors and modes of potential transfer of
material with modified DNA to avoid contamination.
STANDARDS
3.2.1 The accidental, deliberate use and/or the negligent introduction of
genetically engineered organisms or their derivatives to organic farming
systems or products are prohibited. This includes, but is not limited to:

 seed
 feed
 propagation material
 farm inputs such as fertilisers and compost
 vaccines
 crop protection materials
 Downstream products
3.2.2 Operators using input materials at risk of containing GMOs must obtain
signed statements from the suppliers of these materials that they do not contain
GMOs or their derivatives, backed up by laboratory analysis where deemed
necessary.
3.2.3 The certification of organic crops will be withdrawn where genetically
engineered crops are grown on the same farm.
3.2.4 Operators must not use ingredients, additives or processing aids derived
from GMOs in certified products. Processing operations that handle GMOs in
conventional products will need to develop a detailed risk strategy for
prevention of contamination of certified product.
3.2.5 Operators must not knowingly permit exposure or fail to take action
against the application of or exposure to GMOs. The NASAA Organic Standard,
December 2004, Amended 06/02/2012, February 2016 Page 26 of 120.
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3.2.6 Inputs, processing aids and ingredients shall be traced back one step in
the biological chain to the direct source organism from which they are produced
to verify that they are not derived from GMOs.
3.2.7 Operators must conduct an assessment of risks from contamination with
GMOs and take action where appropriate. These actions may include, but are
not limited to:

 knowing about contaminant risks
 implementing distances/buffer zones from potential contaminants
 implementing special handling, transport and storage arrangements
 maintaining samples
 testing of crops perceived at risk
3.2.8 Planting or sowing for organic production will not take place until 5 years
after the harvest (or removal) of any genetically engineered crop that may have
been planted on the land.
3.2.9 Contamination by GMO’s that results from circumstances beyond the
control of the operator may alter the organic status of the operation.
3.2.10 Any products that are tested and reveal the presence of GMO’s will be
decertified.”

It is clear that the Standards in section 3.2 do not require the withdrawal of organic
certification unless the operator intentionally grows GM crops on the organic farm or
testing of the organic produce reveals the presence of GMO’s (Standards 3.2.3, 3.2.9,
3.2.10).

CONTAMINATION OF ORGANIC PRODUCE

Uncontradicted expert evidence given at the Marsh v. Baxter by Dr Patrick Rudelsheim
(a world renowned expert) established that the produce on Mr Marsh’s organically
certified produce could not contain genetically modified material or residue because
GM Canola is incapable of transferring its genetic material or residue to plants (other
than members of the Brassica family of plants. Canola is a member of the Brassica
family) or animals. Mr Marsh did not grow canola. A copy of Dr Rudelsheim’s expert
report is attached (Attachment 2). Dr Rudelsheim’s expert evidence was accepted by
Justice Martin at the trial and was not contradicted by Dr Rene Van Acker (world
renowned scientist), who was called to give expert evidence at the trial by Marsh. It
emerged at trial that Dr Van Acker had been requested not to answer a question which
had been raised in the letter of instruction from Mr Marsh’s lawyers as to whether GM
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Canola was toxic or in any way harmful to the land, people, animals or plants. The
explanation as to why he was requested not to answer the question is obvious.

Canola is not suitable for organic farming in Western Australia because without the
application of herbicides and pesticides (which are prohibited by Organic Standards)
the crop will be incapable of successfully competing with weeds and susceptible to
insect attack.
DECERTIFICATION FOR ADVENTITIOUS ENTRY OF GMO’S

Accordingly, it is open to NASAA and other organic certifying organisations not to
decertify an organically certified farm in response to the adventitious entry of GM
Canola plant material and it is consistent with the National Guidelines not to do so.

The solution is in the hands of the organic certifying organisations. To the extent (if
any) that organic standards make decertification a mandatory sanction in the event of
the adventitious entry of GM Canola plant material, such standards should be amended
to remove the mandatory decertification sanctions consistent with the National Guides.
NON-GM CANOLA FARMERS

An expert report from Dr Christopher Preston who gave evidence in the Marsh v.
Baxter trial is attached (Attachment 3). In that report Professor Preston states at:

6.

“The research I have been involved in discussed above has demonstrated that
GM Canola can cross pollinate with other varieties of canola. On a field basis,
the rates of cross pollination are typically low, but can be as high as 0.8%.
Cross pollination is more likely when the crops are planted within 10 mm and
declines rapidly with distance. There has not been one incident when non-GM
canola crop seed grown in Western Australia has on testing been rejected for
reason of GM Canola cross pollination. GM Canola has now been grown in
Western Australia for seven years without any adverse impact on the canola
produced by non-canola farmers. The same result can be said for experience
in the other Australian States where the growing of GM Canola is permitted.”
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And at:

7.

“The Australian Oilseed Federation (AOF) produces oilseed delivery standards
for Australia under the auspices of Grain Trade Australia, previously NACMA.
The AOF canola delivery standard for non-GM canola CSO 1-a, states that
under the standard:
“The adventitious presence of up to 0.9% of GM events approved by the
Australian Government Office of the Gene Technology Regulator is
permitted”.
This value was set in order to meet international market requirements for nonGM canola. The value is consistent with the EU requirements for adventitious
presence in canola seed.”

Approximately 34% of the Canola grown in Western Australia in 2017 was GM Canola
(Emma Field Weekly Times 11 July 2017 - Attachment 4).

CO-EXISTENCE

There has been no reported incident in Australia of the entry of GM Canola material
onto an organic farm since Marsh v. Baxter. There is a long history in Australia that
within a farming community, farmers freely and willingly go to the aid of other members
of the community in their hour of need. Voluntary fire fighting, seeding, harvesting,
lending of equipment, provision of grain and other forms of voluntary assistance too
numerous to mention are a regular part of the exchange between farmers.

There is nothing to prevent the co-existence of organic farming, and conventional
farming (including the growing of GMO crops) in Western Australia.

Had commonsense prevailed in Marsh v. Baxter NASAA would have advised the
Marsh’s to collect and remove the GMO plant material which had blown onto Eagle
Rest. Mr Baxter would have assisted them to do so (and did offer to do so). NASAA,
on the correct interpretation of its Standards, would not have removed the Marsh’s
organic certification and the produce of Eagle Rest could have gone to the market as
certified organic (and with zero GM presence).
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As matters transpired the GM plant material remained on Eagle Rest ungathered for
weeks.

It was established by expert evidence at the Marsh v. Baxter trial that GM volunteer
plants can be readily identified and removed before harvest. As it was very few GM
volunteer plants appeared on Eagle Rest. It is the spirit and good will of the farming
tradition through which problems such as the adventitious arrival of GM plant material
on an organic farm should be resolved not litigation, harsh and unjust interpretation of
organic standards and the introduction of an inequitable strict liability compensation
scheme which will create division and ill feeling within the farming community.

A COMPENSATION SCHEME IS NOT THE SOLUTION

It will be practically impossible to develop a strict liability compensation scheme which
is not unfair and inequitable. Such a scheme will be open to exploitation and will
require one section of the farming community to become the insurer of another farmers
business if GM farmers are required to contribute directly or indirectly to a
compensation fund (and in a setting where strict liability for pure economic loss is
unwisely proposed). This will represent an added cost to their farming operations when
GM Canola seed is relatively expensive but an essential tool for many farmers in their
fight against herbicide resistant weeds and their pursuit of higher yields and more
efficient farming practices.

A compensation scheme is unnecessary because with a proper and fair application of
organic standards and commonsense an organic operator should be able to present
certified organic produce to the market regardless of the adventitious arrival of GM
plant material onto his organic farm.

The incidence of adventitious entry of GM Canola onto organic farms in Western
Australia is extremely rare. Response to the risk of such adventitious entry by the
establishment of a compensation scheme is a gross overreaction which if implemented
will come at a great cost to GM farmers and the farming community generally.

Submitted on behalf of the PGA

Mr Gary McGill
Chairman - PGA Western Graingrowers Committee
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