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The Secretary 

Standing Committee on Legislation 

Parliament House 

4 Harvest Terrace 

WEST PERTH WA 6005 

lclc@parliament.wa.gov.au 

  

23 July 2020 

  

Dear Secretary 

Re: CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2019 

Find attached my personal submission on this Bill. 

Thank you, and the Committee for this opportunity to comment on an issue that is of great importance not only to 

people of Western Australia, but to all Australians and the wider world. 

Yours faithfully,  

  

(Dr.) Michael Leahy 
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From Dr. Michael Leahy 
 

  



Dr. Michael Leahy STL, MEd, PhD (Newcastle), PhD (Deakin) 

A former Catholic priest, he graduated in 1969 from the Pontifical Urban University, Rome, with 
Licentiate in Sacred Theology. On leaving the priesthood in 1973, he taught in Catholic secondary 
schools for several years before taking up an appointment as lecturer in religious education at the 
then WACAE. He was employed in that capacity by the Catholic Adult and Tertiary Education 
Institute of Western Australia until the end of 1988.  Having by that time added a Ph D in educational 
philosophy to his M Ed in the same area, he returned with his wife and three children to Victoria. 
After an interruption to his career through ill health, he eventually completed a second Ph D in 
political philosophy at Deakin University where he taught philosophy and public policy until he 
retired. He is the author of numerous publications in educational and political philosophy. 

  



DOES THIS BILL VIOLATE RELIGIOUS 
FREEDOM? 
Introduction 
The question raised by this Bill is whether it infringes the religious freedom of those faith groups that 
have a practice of ‘religious confession’. Given that both the state and religions are bound to pursue 
the common good of their societies, the question here becomes whether the good of protecting 
children from sexual abuse outweighs the good of religious freedom. The Catholic Church has been 
singled out as the principle opponent of this Bill by the Western Australian government. The 
competent Minister, Simone McGurk, in introducing the Bill, called on the Catholic Archbishop of 
Perth, Timothy Costelloe, to ‘put child safety first’ by supporting its passage. By this call, the Minister 
was asserting that the only legitimate way ‘putting child safety first’, and of being seen to do so, is by 
supporting a law to allow the state to intrude, to the extent proposed in the Bill, upon the 
confidentiality of religious confession.  

Archbishop Costelloe protests at such an attempt at wedging him on this issue between fidelity to an 
official teaching of his Church and putting child safety first. In reply, he points to the very 
considerable lengths his Church has gone to in order to protect children, and to demonstrate to the 
wider society the Church’s commitment to meeting the recommendations of the Royal Commission, 
and to remedying the admitted institutional failings that led to such tragic child abuse. He takes 
particular exception to this call from the Minister because ‘she should have been’ aware that the 
renunciation of Church teaching on Seal of Confession would have been impossible for him. Any 
Archbishop of a diocese who publicly renounced the Seal would break with the Church on a matter 
held to be of ‘Divine Law’, and would thus be immediately removed from office by the Pope. What 
then should the Parliament make of these arguments on this very important Bill? 

Analysis of question 
It is undeniable that the powers of the state in our kind of liberal democracy are limited to 
government for the common good, that is, government to facilitate the enjoyment of maximum 
freedom by the citizens of the relevant society, and of the institutions they establish. Religion is one 
of these institutions, and religious freedom has long been accepted as one of the goods which define 
our polity as a liberal democracy. Any state intrusion into religious matters can therefore be justified 
only on the ground that such intrusion is necessary to enable the state to secure that part of the 
common good for which it is responsible. In this case, the state is asserting that the good of 
protecting children from abuse outweighs the good of religious freedom, even to the extent of 
justifying an intrusion upon a doctrine officially held by the Church to be a matter of ‘Divine Law’. In 
a liberal democracy like ours, a heavy onus therefore falls on the state to show that such a serious 
intrusion upon religious liberty as the proposed extension of the mandatory reporting laws to 
religious ministers, even regarding knowledge gained in religious confessions, is necessary or likely 
to be effective.  

In determining whether that extension is necessary, the state would clearly need to have regard to 
the extent to which Confession has been used to absolve but conceal such disclosures. Members of 
parliament will find support for judging that this has been so in the finding of the Royal Commission 



into Institutional Responses to Child Sexual Abuse which found in its ‘Conclusions about the 
sacrament of reconciliation’ that 

It functioned as a forum for disclosures of child sexual abuse by both victims and 
perpetrators but, because of the seal of confession, these disclosures were not reported to 
civil authorities or otherwise acted upon to minimise the risk of further abuse to children 
(FINAL REPORT OF THE ROYAL COMMISSION INTO INSTITUTIONAL RESPONSES TO CHILD 
SEXUAL ABUSE  2017, Vol. 16, book 2, p. 870). 

Obviously, secret nature of such confessions made quantification of use of confession in this way 
virtually impossible. It is difficult therefore for members to assess how many cases the amendments 
they are considering might be affected by them. 

The state would also need to consider how likely the application of the law is to lead to the 
apprehension of offenders, and to forestall their offending. Given the fall-off in regard for, and 
practice of, confession among Catholics (including clergy) since the period when most known 
offences were committed, it seems highly unlikely that many, if any, offending clergy, will actually 
confess their offences, or confess them in a way that enables them to be identified as offences 
against childreni. Given also that the proposed law relies upon the cooperation of Confessor/priests, 
and that many have expressed their willingness to go to jail rather than break the Seal, legislators 
must also consider whether the law will be enforceable. If it can be argued against the Church that 
contested law cannot be absolutely binding, it can surely be argued against the state that 
unenforceable law is idle.  

The state might argue, however, that the proposed law seeks only to extend the mandatory 
reporting requirement that already applies to members of the other so called ‘helping professions’ 
to ministers of the Catholic Church when administering ‘help’ in religious confessions. Similar risks 
attach to the wellbeing of penitents and/or the victims of their offences as to the clients and 
associates of the other helping professions. Unless significantly different characteristics pertain to 
the situation of the Confessor/priest from the situations of the other helping professions, the same 
risk management rules, including mandatory reporting, ought to apply to the Confessor/priest. 

The reply to this argument put forward by the Church is the one set out by Archbishop Costelloe in 
his letters. There he argues that, according to the teaching of the Church, the Confessor/priest acts 
not in his own identity as an individual, but in persona Christi (in the person of Christ). The 
sacrament of priestly ordination, according to the Church, brings about an ‘ontological change’ – a 
change in the very being – of the candidate. The effect of this in the case of the sacrament of 
Penance is to make the priest who hears what is confessed, and dispenses absolution for it, no 
longer the human individual that he is in normal life, but Christ himself ministering to the penitent. 
This feature of the ‘help’ given by the Confessor/priest, so this argument goes, is shared by no other 
helping profession, and thus entitles the Confessor/priest to exemption from the mandatory 
reporting rule applying to the other professions, or even to the priest outside the sacramental 
forum. 

I do not accept this argument for retaining the exemption from mandatory reporting of knowledge 
gained in a religious confession. I believe the argument is based on a false understanding of the 
manner in which God operates in our world, and in the sacraments in particular. Briefly expressed, I 
believe that God operates, not by stepping into situations in place of human beings, and substituting 
his action for theirs, but rather by speaking and acting through their words and actions. The latter 
understanding of the manner of God’s actions in the world in general, and in the sacraments in 
particular, is, I believe, not merely our own but one widely held within the Church as a result of the 
reforms to Catholic belief and practice introduced by the Second Vatican Council (1962-5).  



If I am correct in this understanding of God’s manner of action in Confession, the ‘help’ provided by 
the Confessor/priest does not possess the unique feature claimed as the basis for perpetuating his 
exemption from mandatory reporting of confessional knowledge of child sexual abuse. And if this is 
so, or even might be so, both state and church are obliged to recognise that the harms that might 
flow from not reporting confessional knowledge of sexual abuse are similar to those that might flow 
from failure to report such knowledge from other professional settings. Moreover, since those 
possible harms include either continued abuse of an existing victim or abuse against new victims (or 
both), it is hard to see how either state or church could justifiably object to the extension of the 
proposed mandatory reporting law to Confessor/priests even if its application may be rare. 

Advice to Parliament 
How then is the Parliament to assess the Archbishop’s claim that he is incompetent to unilaterally 
renounce the Church’s universal doctrine of the Seal of Confession? Firstly, this is an example of the 
continued refusal on the part of the Church to allow its historical experience to impact upon its 
understanding God’s call to it here and now. Doctrines are, in Catholic theology, supposed to be 
attempts at articulating the call of God issued to the Church in the events of human history, 
technically summed up by the term ‘the signs of the times’. Clerical sexual abuse of children in our 
time clearly counts as a sign of the times, and it should therefore be allowed to have its impact on 
our understanding of such doctrines as the Seal of Confession. 

Secondly, this plea presents the bishops of the Catholic Church as mere repetitors of doctrines 
determined in Rome, as if bishops had no competence or responsibility within the life of the Church 
to engage in dialogue within their local Churches and with the Pope on what those doctrines should 
be. This is a falsification of the way in which doctrine is supposed, according to its deepest tradition, 
to be determined in the Catholic Church, and a distortion of the role of bishops and faithful in 
determining them. 

Thirdly, and as a consequence of these first two points, the Archbishop is bound, as an exercise of 
his prophetic, pastoral and teaching ministry, to acknowledge the Church’s responsibility to the signs 
of the times evident in this child abuse crisis, and thus the contested nature of the doctrine of the 
Seal. He must address the pastoral and theological situation as it is: children have been abused, and 
their abusers have gained absolution under the cover of the Seal. The First Rite of Reconciliation 
(private confession) has been perverted from a channel of God’s grace to an instrument facilitating 
the perpetuation of sin.   Even if he is incompetent as the head of a local Church to change the law of 
the Seal for the universal Church, he is bound by his office to acknowledge to his flock, and to the 
society it is called to serve, the formidable difficulty presented to this doctrine by the phenomenon 
of clerical child abuse.  

The Archbishop is also bound as a member of the ‘college’ of bishops of the world to promote 
dialogue among them, and thus among their local churches as well, on the status of this doctrine, 
and on the abuse of the sacrament itself. The Parliament, I submit, is competent ask of the 
Archbishop whether he is a mere repetitor of doctrines determined in Rome or whether he has the 
responsibilities just outlined in relation to this and all doctrinal, and pastoral matters. 

Honesty will also demand that the Church admit that the existence of this alternative view of the 
status of the Seal within its own Catholic community erodes the force of its claim that the proposed 
amendment is a clear violation of its religious freedom. To be such a violation, the relevant doctrine 
surely needs to be uncontested, and better supported than this one in the history of the church and 
its theology.  



Let me conclude by adding that I believe that the evolution of human consciousness of the rights of 
the child, manifested in moves by secular institutions including governments around Australia and 
the world to remove legal privilege from confessional knowledge of child abuse, has outpaced the 
development of church doctrine on this matter. The consequence of this lack of doctrinal 
development is that local churches like the Archdiocese of Perth now have to endure the removal of 
such privilege. In response, they can either plead, as Archbishop Costelloe has, the feeble excuse of 
incompetence to renounce unilaterally the doctrine of the Seal, or acknowledge the pressure placed 
by the signs of the times – clerical child abuse – on the doctrine and respond to it as a living Church 
by promoting review of the doctrine at all levels of its life. 

 

 

 

FINAL REPORT OF THE ROYAL COMMISSION INTO INSTITUTIONAL RESPONSES TO CHILD SEXUAL 
ABUSE,  2017, States News Service. 

 

 

i ‘I have sinned with another against the sixth commandment’  rather than ‘with a child’. 
                                                           




