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Thank you for the invitation to make a submission on this important issue. The provision of 
information to Parliament about government operations is fundamental requirement for 
accountability to the community. 

As an independent officer of the Parliament, it is not normally my practice to make submissions 
but my role under s82 of the Financial Management Act 2006 (FMA) warrants an exception in 
this case. I will however confine my comments to the operation of s82. 

In my view, s82 of the FMA has largely fulfilled the purpose for which it was established. That is, 
it provides a workable framework under which Parliament obtains assurance that Government 
is not unreasonably withholding information that Parliament considers necessary to scrutinise 
government activities. Some aspects of the framework have worked better than I would have 
expected while others remain a work in progress. Overall, I believe the provisions have provided 
a step in the right direction with opportunities remaining 

Background to my submission 
Members would be aware that s82 of the FMA was an outcome from findings by the Royal 
Commission into the Commercial Activities of Government and Other Matters and 
recommendations by the subsequent Commission on Government. 

However, the specific requirement for the Auditor General to give an opinion on whether a 
Minister's decision to withhold information was reasonable and appropriate, arose from a 
review of the Financial Management Bill by the Estimates and Financial Operations 
Committee. 

The Committee (majority) considered that an independent assessment of a Minister's decision 
was necessary to strengthen the accountability mechanisms and that the Auditor General was 



the most appropriate mechanism for providing that assessment. The risk that the position of 
Auditor General would be politicised from this requirement was recognised. The new audit 
responsibility was incorporated into the Auditor General Bill (AGA). 

Both the FMA and the AGA came into effect in early 2007. Since then we have received 71 
notifications from Ministers of their decision to withhold information from Parliament. 

The requirement for the Auditor General to assess a Minister's decision to withhold information 
from Parliament, is as far as we are aware, unique. This uniqueness was a challenge to our 
development of a suitable audit methodology. Advice on a suitable methodology was sourced 
from a number of sources including the State Solicitor's Office and the Australian Government 
Solicitor. Clearly, a rigorous audit process is essential for confidence in the independence and 
reliability of my opinions. I am not aware of any suggestion to date that my opinions have lacked 
independence but I would welcome any advice to the contrary. 

Outcomes to date 

Of the 71 notifications received to date, 61 have been assessed as reasonable and two are still 
to be assessed. However, 55 of the 61 opinions assessed as reasonable were in 2007 and 
related to decisions to not provide the information because the cost was prohibitive. Eight of 
the14 opinions given since 2007 were that the decision was not reasonable. 

2007 2008 2009 2010 2011 2012 2013 2014 
To date 

N°Received 55 1 4 1 2 1 4 3* 
N° Assessed 55 1 0 0 1 1 2 1 

as 
reasonable 

* Opinions on two notifications, one received in May 2014 and one in June have not yet been finalised 

I do not as a matter of course track whether my opinion that a Minister's decision was not 
reasonable leads to the release of the information. However, I am aware of a number of 
instances where this has been the case. I am also aware of one occasion where the Minister 
chose not to release the information. 

The common reasons for refusing to supply information and our assessment approach 

Listed below are the main reasons given by Minister's for not providing information to Parliament 
along with the broad tests we apply to assess the reasonableness of the decision: 

1. The information was provided to government by a third party and is commercial in 
confidence to them. 

In testing this explanation we assess whether: 
• the confidential information was specifically identified? Labelling the whole 

document as confidential is not accepted as the recipient of the information will 
not be clear about the information they are obliged to keep confidential. The 
information that is confidential must be specifically recognised. If the information 
does not pass this test then we will not consider applying the other tests. 

• the information is inherently confidential? This means: 
o Is it sufficiently secret? The information must not be public knowledge 

and could only be reproduced at the cost of time, labour and effort. 



Consider points are - publication in a remote place may not destroy its 
secrecy, and secrecy and significance can degrade over time. 

o Is it significant? The preservation of the information's confidentiality 
must be of concern to the owner. Consider points are - the investment 
of time and money by the owner may not be a decisive indicator of 
whether the information has commercial value and information is not 
significant merely because the owner wishes it to remain confidential. 

• Does an obligation of confidence exist? That is, was the information 
communicated and received in circumstances which imposed an obligation of 
confidence on the recipient. le: there must be a mutual understanding that the 
information was not to be disclosed unless authorised. 

Another potential consideration but one that we have not had cause to assess is whether 
disclosure of third party information would be in the public interest. That is, could serious 
harm to the public occur if confidentiality is maintained? Public interest does not simply 
mean being 'of interest to the public'. Rather, this test would relate to information that 
might reveal such things as illegal activity or serious misbehaviours. 

2. The release of government information could compromise agency operations 

Government information can be of several types. For instance: 
• information generated by government about government 
• government propriety information such as arising from research or from business 

activity 
• Operational information such as monitoring of licensing conditions and law 

enforcement. 

In testing this explanation we assess whether: 
• The information is sufficiently secret 
• The information is sufficiently significant 
• Whether it is in the public interest for the information to remain confidential. This 

consideration is critical. Information is not confidential merely because it throws 
light on the past workings of government, the disclosure of which could result in 
discussions or criticism about the operations of government. However, 
maintaining confidentiality can be justified in circumstances where disclosure 
would prejudice the ordinary business of government. This has been considered 
to include: 

o information containing Cabinet material 
o high level policy material not already in the public domain, the disclosure 

of which could prejudice significant relationships such as between the 
Commonwealth and/or other States. 

o information that could prejudice current or future negotiations 
o information that could have a substantial negative financial impact on 

government 
o information which could prejudice law enforcement 



3. The cost of gathering the information is prohibitive. 

If the Minister's reason for not providing information was that it requires diversion of 
resources or a similar reason, then the Minister's decision not to provide information will 
be deemed reasonable and therefore appropriate unless in all the circumstances it was 
manifestly unreasonable. This is based on Ministers having a duty to ensure that the 
resources of their agencies are used efficiently and effectively. 

4. Other less frequent reasons given by Ministers: 

• Disclosure of the information will make suppliers more cautious in future about 
tendering for government business. We have not accepted this explanation in the 
past. Government tender documents and contracts generally make very clear that 
tender information can be disclosed in Parliament. Tenderers are also made 
aware that details of successful tenders valued at over $20 000 must be published 
on the Tenders WA web site. 

• The information was already being sought under the Freedom of Information Act. 
A decision made on this basis is not considered reasonable and appropriate. 

• The information could not be given at that time but could be given later. In this 
circumstance we have looked at the reason for why the information could not be 
given and how soon it could be provided. 

The common reasons for why a decision was not reasonable 

The most common reasons we disagreed with a decision to not provide information are. 

• The claimed commercial in confidence information was not specifically identified 
• An obligation of confidence existed but not to the extent that it should prevent 

disclosure of all the requested information. The confidential components could 
have been redacted 

• No clear obligation of confidence existed 
• A lack of any substantiation from the third party to demonstrate that the 

information was significant; i.e. did not demonstrated that it was inherently 
confidential. 

A feature of many of these decisions was a lack of sufficient consideration of the issues by the 
agency advising the Minister. 

We expect that agencies will have an understanding of the importance of Parliamentary 
oversight as well as a good understanding of the circumstances under which it may be 
reasonable to withhold information. If they don't have that understanding, then we expect that 
they will seek appropriate advice such as from the State Solicitor's Office. Too often we found 
that agencies lacked the understanding and did not seek appropriate advice. 

In some instances, agencies sought advice from the third party that supplied the information 
requested by the Parliament. Of concern were instances where the agency accepted 
unsupported advice from the third party that the information was inherently confidential. In some 
instances, agencies did not seek advice from the third party because they thought they knew the 
answer that would be given. 



We have also been concerned about inadequate documentation maintained by agencies to 
support advice given to the Minister, and on occasions, by inadequate explanation given to a 
Minister as to why information should not be provided. In our view, a Minister should reject any 
recommendation to refuse information unless it is supported by sufficient cogent argument. 

Compliance issues 

Section 82 requires a Minister who refuses to provide information to Parliament to notify the 
Auditor General of that decision within 14 days. 

Members of Parliament have on a number of occasions raised concerns with me about the failure 
of Ministers to notify the Auditor General of their refusal to provide information and have 
suggested that I perform an audit of this issue. 

While technically I do have the authority to conduct such an audit, I am cognisant that the 
Parliament when requiring that I give an opinion did not also task me with following up the failure 
of Ministers to give a notification. An audit would therefore be contentious by nature and would 
likely put at risk my perceived independence. In addition, my assessments as to whether 
members received the required information would likely be judgemental. In my view, the 
member that requested the information is best placed to draw attention to any non-compliance 
in the Parliament. However, I would of course give serious regard to an audit if either the 
Estimates and Financial Operations Committee or the Public Accounts Committee requested 
such work. 

In terms of the timeliness of the notifications that we have received, the timeframe for the last 
20 notifications ranged from 6 to 236 days, with an average of 4 7 days. 

Actions to improve understanding and compliance 

The decision by Ministers as to whether to refuse to provide information to Parliament can be 
heavily influenced by the recommendations of their agency and ministerial support staff. We 
have taken a number of steps to enhance understanding of the issues that should be 
considered before refusing to supply information, including: 

• Publishing our approach to assessing notification on our web site. 
• Explaining the issues and our approach to new MPs at their induction 
• Briefing the Premier and Ministers 
• Briefing a meeting of Chiefs of Staff 
• Briefing a meeting of Chief Financial Officers 

I believe (anecdotally) that there has been an improvement in understanding of the relevant 
considerations. However, the level of understanding tends to be isolated rather than broadly 
held meaning that staff movements can affect the quality of advice. 

Should the Committee wish to discuss this submission with me, then please contact me on 
6557 7501. 

Yours sincerely 


