Submission to the Standing Committee on Environment and Public Affairs of the Legisla .
Into Transportation of Detained Persons
By Giz Watson MLC, Member for the North Metropolitan Region
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Introduction
Thank you for the opportunity to make a submission to this Inquiry. My submission will address each of the
terms of reference of the Inquiry.

Terms of Reference

The Committee is to inquire into and report on:
progress in relation to the implementation of the Coroner's Findings in relation to the death

1.

ofMr Ward
While the Government has indicated its 'in principle' willingness to implement many ofthe State Coroner's
recommendations, progress has been slow. There are often no concrete timeframes or benchmarks for
measuring the implementation of the recommendations. The recommendations of the State Coroner in his
report on the death of Mr Ward must be promptly implemented in full.
The Coroner's otherfindings require urgent response. This submission will comment on the implementation of
the Coroner's relevant findings and as well address the government's response to the Coroner's
recommendations.
Recommendation:
1.

The recommendations of the State Coroner's report on the death of Mr Ward must be promptly
implemented in full.

Coroner's Recommendation No.1
I recommend that a statutory system be put in place which would enable the Inspector of Custodial Services to
issue the Department of Corrective Services with a "Show Cause" Notice in cases where the Inspector is aware
of issues relating to the human rights and safety of persons in custody.
Recommendation No.2
I recommend that the terms of section 34 and 39 of the Terrorism (Preventative Detention) Act 2006 be inserted
in relevant legislation dealing with the Inspector's powers so that those protections be extended to all persons
in custody and to all areas ofthe Inspector's jurisdiction .

Summary of Government's Response:
The Government has stated their intention to introduce legislation enabling the Inspector of Custodial Services
("Inspector") to audit a certain number of persons in custody every year, and to issue a "Show Cause" Notice.!
The Attorney-General has made it clear the Government do not think it is necessary to implement the second
recommendation by inserting the terms of section 34 and 39 ofthe Terrorism (Preventative Detention) Act into
legislation dealing with the Inspector's powers.2 The Government has promised to consider providing additional
resources to the Inspector.

3

Submission:
Both recommendations should immediately be implemented. The proposed legislation enhancing the powers of
the Inspector has not yet been introduced . The urgency of the matter demands that legislation both enhancing
the powers of the Inspector and protecting the rights of prisoners be immediately introduced. Further, it is
appropriate to include the terms of s. 34 and 39 in the relevant legislation. There is a regulatory gap in this area
and it is appropriate that principles governing the provision of transport to prisoners be legislatively
implemented.
A private members bill by the leader of the opposition: the Acts Amendment (Safety and Human Rights of

Persons in Custody) 8ill2009 seeks to implement the two recommendations. We understand that the Office of
the Inspector of Custodial Services ("OICS") supports the proposals in the Bill. It is clear that additional
resourcing will be required; a point made clearly by the current Inspector.

4

The monitoring of the implementation of recommendations by the OICS and the coroner if a death in custody
occurred could be made a mandatory reporting requirement in the annual report to parliament. In addition to a
'Show Cause Notice,' this will give OICS an avenue to inform politicians and policy makers about outstanding
recommendations and raise public awareness about outstanding issues.
Recommendation:
2.

That the Coroner's Recommendations 1 and 2 be implemented promptly.

3.

That the Office of the Inspector of Custodial Services be empowered to continuously monitor and
audit custodial transport services and report findings to Parliament at its discretion.

4.

In addition, that the Inspector of Custodial Services be provided with the power to report directly to
the Public Administration Committee of the Legislative Council.

5.

That additional resources be made available to fund the additional activities of the Inspector.

Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 3.
2 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 3.
3 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 4.
4 Inspector of Custodial Services Neil Morgan has welcomed the proposals: "Obviously some details will need to be worked
out but they are positive and workable proposals. Provided we are properly funded for the new activities, they offer the
State a real opportunity to reduce risks, to improve standards in the treatment of people in custody and to enhance value
for money. In addition, the proposals will further cement Western Australia's place as a national leader with respect to the
independent oversight of prisons and related places of custody."
1

Coroner's Recommendation No.3
I recommend that WA Police review its training procedures to ensure that police officers have a better
understanding of the Bail Act 1982.
Summary of Government's Response:
5

The Government pledged that DotAG would immediately review the Bail Act 1982. The Attorney General wrote
to the Minister for Police seeking his support for a review of training procedures regarding the Bail Act 1982. 6
Submission:
The Government's response does not make it clear whether DotAG has commenced reviewing the Bail Act 1982,
what the time lines are for review, or what the outcomes were of the Attorney General's discussions with the
Minister for Police. The Government's response to the Coroner's findings should be public and legislative reform
of the Bail Act 1982 must follow. Necessary reform should not be relegated to amending internal procedures
('

that are unaccountable to the public.
The Coroner found the police had not complied with their legislative duties under the Bail Act 1982. The Coroner
found, 'that this transfer of custody would not have happened at all if police and the JP, Mr Thompson, had
7

complied with relevant legislation. The Coroner described as an 'embarrassment' the 'fact that both the Deputy
Registrar, Sergeant Denness, and JP, Mr Thompson, appear to have known almost nothing about their relevant
roles and responsibilities' under the The Bail Act 1982.
Currently applications for Bail can be determined by an 'authorised person' and police officers, Justices of the
Peace and community justice officers can be authorised as such. The operation of the Bail Act 1982, as it impacts
on Aboriginal people in Western Australia, has already been subject to review. The RCiADIC suggested
amendments to bail procedures because they impact disproportionately on Aboriginal people who have been
charged, as they are often less likely to have the money available for bail undertakings and are more likely to be
tried by a non-magistrate in a rural or remote area. The Law Reform Commission of Western Australia's final
report, entitled "Aboriginal Customary Laws" proposed various amendments to the Bail Act 1982, including that
applications should be able to be made to a magistrate by phone where bail has been refused by an "authorised
person".8 Provisions for remote communications have been introduced in other Acts and should be applicable in
these cases as well.
The conduct of bail matters is crucial to the fair operation of the criminal justice system. I have argued on many
occasions for reform ofthe Bail Act 1982. In my opinion the Bail Act 1982 should be amended to require that all
hearings under the Bail Act 1982 must be considered by a magistrate, not a police officer, Justice of the Peace
("JP") or community officer.

Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 4.
6 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 4.
7 Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 117.
8 Law Reform Commission Project 94 Final Report (September 2006) Aboriginal Customary Law: The Interaction of WA law
with Aboriginal Law and Custom, Recommendations 29 to 31 and 33 to 34.
5
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The DICWC have made detailed additional recommendations for reform ofthe Bail Act 1982. 1 refer to and
support those recommendations .
I also agree with the findings of the Mahoney Inquiry, that 'the transport of prisoners on remand

lO

can be

significantly reduced if the number of prisoners on remand is reduced.' 11
The UN Standard Minimum Rules for Non-custodial Measures

12

(known as the "Tokyo Rules") state that

governments shou ld avoid detaining suspects prior to trial. The complete Tokyo Rules are attached to this
submission as Annexe 1. Article 6 of the Tokyo Rules reads :

6. Avoidance of pre-trial detention
6.1 Pre-trial detention shall be used as a means of last resort in criminal proceedings, with due regard for

the investigation of the alleged offence and for the protection of society and the victim.
6.2 Alternatives to pre-trial detention shall be employed at as early a stage as possible. Pre-trial

detention shall last no longer than necessary to achieve the objectives stated under rule 5.1 and shall be
administered humanely and with respect for the inherent dignity of human beings.
6.3 The offender shall have the right to appeal to a judicial or other competent independent authority in

cases where pre-trial detention is employed.
Recommendation:
6.

The review of the Bail Act 1982 should be completed as a matter of urgency.

7. The Bail Act 1982 should be amended to require that all hearings under the Bail Act 1982 must be
considered by a magistrate, not a police officer, JP or community officer.
8.

The following recommendations of the Deaths in Custody Watch Committee13 should be
implemented:
•

Section 5 of the Bail Act 1982 to be amended to mandate that a person making an arrest
consider a person's case for bail within 12 hours; and for the accused to be brought before
Court within 24 hours of arrest.

•

That there be an addition to Section 6 of the Bail Act 1982 which states lithe arrester shall
not transport an accused more than SOkm from the town nearest to the location of his
arrest unless ordered to do so by a Magistrate."

Deaths in Custody Watch Committee, 'The Ward case and lessons for the WA Government' System-Wide Dysfunction
Requires A System-Wide Approach.' Special Report of a Working Party. Submitted to the WA Attorney-General by the (WA)
Deaths in Custody Watch Committee September 2009, pp. 4- 6.
10 Remand prisoners are those persons who have been placed in custody while awaiting the outcome of their court hearing.
They may be unconvicted (remanded in custody for trialL convicted but awaiting sentence (remanded in custody for
sentence) or awaiting deportation . Australian Bureau of Statistics, 4517 .0 Prisoners in Australia
http://www.<1bs.gov.au/ausstats/abs@ .nsf!Latestproducts!4517.0Glossary12009 ?ope ndocu ment& ta bn ame=Notes& prod n
o=4517.0&issue=2009&num=&view=
11 Mahoney Inqui ry 16.28
12 United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules) . Adopted by General Assembly
resolution 45/110 of 14 December 1990. http://www2.ohchr.org/english/law/pdf/tokyoruies.pdf
13 Deaths in Custody Watch Committee, 'The Ward case and lessons for the WA Government' System-Wide Dysfunction
Requi res A System-Wide Approach.' Special Report of a Working Party. Submitted to the WA Attorney-General by the (WA)
Deaths in Custody Watch Committee Septembe r 2009, pp. 4- 6.
9
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•

That the Parliament prescribe regulations for the establishment of a duty magistrate to
service those remote areas which are not serviced by a court sitting every day using video
link or, alternatively audio link facilities if a court cannot be convened within 24 hours.

•

That the definition of "Court" be expanded to allow a Duty Magistrate exercising his or her
functions under the Bail Act 1982 to hear applications for bail in a location other than a
building or structure dedicated for that purpose, provided that the duty Magistrate
adjourn the matter to the nearest dedicated court sitting day.

•

That parliament insert into the Bail Act 1982 a provision which states "Where a person is
charged with an offence under the Road Traffic Act and prescribed minor offences, a
person should be granted bail unless there are exceptional circumstances and that the risk
of reoffending is not an exceptional circumstance if conditions can be imposed to reduce
or prevent the risk of reoffending."

Coroner's Recommendation No.4
I recommend that the Department of the Attorney General not delegate to police officers the powers of a
Deputy Registrar of the Magistrates Court of Western Australia under section 26 of the Magistrates Court Act
2004 unless the Department can be satisfied that those police officers do have an understanding of the powers
and responsibilities of a Deputy Registrar.
Summary of Government's Response:
The Government say that they have changed governance processes surround ing the appointment of police
officers as deputy registrars.
funding has been provided.

14
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Further changes will be considered ifthese changes do not succeed .

No extra

16

Submission:
When making decisions as a Deputy Registrar ofthe Magistrate' s Court police officers are in a position of conflict
of interest. Changes to internal governance processes within the police are not sufficient to address this conflict.
("

Remote communications have significantly improved in recent years and they now allow for direct
communication with a Magistrate, making the delegation of powers unnecessary. The powers of the Deputy
Registrar of the Magistrates Court of Western Australia should not to be delegated under section 26 of the
Magistrates Court Act 2004 to former or current police officers.

Recommendation
9.

That powers of the Deputy Registrar of the Magistrates Court of Western Australia not to be
delegated under section 26 of the Magistrates Court Act 2004 to former or current police officers.

14 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Word (issued 29 September 2009), p. S.
15
16

Ibid .
Ibid .

Coroner's Recommendation No.5

I recommend that the Department of the Attorney General review the use of Justices of the Peace, particularly
in remote locations, to ensure that Justices performing court duties have received training in their duties and
responsibilities and have successfully completed assessments after such t raining.
Recommendation No.6

I recommend that the Department of the Attorney General ensures that JPs who perform court duties are
monitored regularly to ensure that they are performing their duties appropriately.
Summary of Government's Response:

The Government state that DotAG are currently revising the initial JP training model to improve cultural
awareness training, encourage applicants to meet w ith Aboriginal Elders and community leaders, and rev iew the
17

JP handbook for distribution to JPs.

Additional ongoing training will also be provided .

The Government pledged to investigate the introduction of a two tier system of JP appointments. JPs will be
divided into those who have judicial and administrative responsibilities and the majority who only have
18

Under this model, judicial functions would only be performed by those JPs who
19
had undertaken specialised training. Additional funding may be provided if the model proves feasible. 2o It is

administrative responsibilities.

unclear whether this investigation has commenced, or what its timelines are for reporting.
Submission:

The Coroner was highly critical of the behaviour of the JP leading up to the death of Mr Ward. The Coroner
stated : 'The involvement of the JP in this matter is particularly concerning. It is clear that the JP had a very poor
understanding of his role and responsibilities as a JP. He had never undergone any training as a JP . The JP had
not read all the relevant handbook or legislation and did not have direct access to relevant legislation such as
the Bail Act 1982. The JP did not know that he was required by Section 7(1) of the Bail Act 1982 to consider the
deceased' s case for bail whether or not an application for bail was made by him.'21 The report states that, ' (t)he
above evidence raises serious concerns about the use of JPs in country areas.,22

It is well-known in legal practice that the ability of under-trained JPs to sit as magistrates on certain matters is
deeply unsatisfactory. It has been raised as an issue of concern by various reports . I have argued on many
occasions that JPs should not pe rform judicial functions. I have previously argued against the inclusion of JPs in

17 Government of Western Australia, Response to the recommendations made by the State Coroner fa I/o wing the
investigation into the Death of Mr Ward (issued 29 September 2009), p. S.
18 Government of Western Australia, Response to the recommendations made by the State Coroner fol/owing the
investigation into the Death of Mr Ward (issued 29 Sept ember 2009), p. 6.
19 Government of Western Australia, Response to the recommendations made by the State Coroner fol/owing the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 6.
20 Government of Western Australia, Response to the recommendations made by the State Coroner fol/owing the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 6.
21 Coroner of Western Austra lia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 137.
22 Coroner of Western Australia, Reco rd of Investigation into Death, Inquest into the death of Ian Ward, p. 138.

the definition of judicial officer under the Crimina/Investigation Act 2006. The findings of the coroner in the case
of Mr Ward vindicate the concerns raised .
Improving jp training is not nearly enough to redress the injustice that can result from using untrained jps in
country areas. I support the distinction between administrative and judicial functions. jps should only be
empowered to perform administrative functions.
In addition, a change of police process is urgently required. Police procedures should be amended to require
that police officers, when arresting a person, obtain the required hearings and warrants from Magistrates.

Recommendation:
10. That jps only perform administrative functions and functions that do not impact on the civil
liberties of individuals. The judicial functions of jps should be abolished and instead performed by
Magistrates.
11. Prior to legislative amendment of the relevant Acts, the police should amend internal procedure to
require police officers to apply to Magistrates for any judicial functions currently performed by jps.
Coroner's Recommendation No.7
I recommend that the Department of the Attorney General review present procedures to extend the availability
of video conferencing and, in the absence of available video conferencing, give consideration to increased use of
telephone conferencing so that decisions, particularly those relating to the liberty of the subject, can be
wherever possible made by qualified magistrates.

Coroner's Recommendation No.8
I recommend that the Department of the Attorney General review current court procedures with a view to
limiting unnecessary transportation of accused persons over long distances.

Summary of Government's response:
The Government pledged to investigate the feasibility of a centrally located judicial service to serve regional and

r

remote communities via audio-visual infrastructure.

23

Submission:
I support wholeheartedly the proposal to establish a centrally located judicial service to serve regional and
remote communities via audio-visual infrastructure. I submit that its implementation is an urgent matter. The
Government have not specified however whether their investigation into this proposal has commenced, or what
its timelines are for reporting .

Recommendation:
12. The provision of video conferencing and teleconferencing should be implemented as a priority.
13. A 24 hour judicial service to serve regional and remote communities via audio-visual infrastructure
should be established immediately.

23 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 7.

Coroner's Recommendation No.9
I recommend that the Department of Corrective Services replace the current fleet of prisoner transportation
vehicles with vehicles which are both safe and humane.
Summary of Government's response:
The Department of Corrective Services (DCS) has assessed all vehicles currently in use. The Government say that
'only those vehicles deemed suitable remain in service.,z4 All existing vehicles have had remote temperature
mon itoring and duress alarms f itted.
been received by DCS.

26

2s

Three new prototype vehicles and eight new production vehicles have

The Government's response states that, '(b)ased on the current production schedule all

original fleet vehicles will be replaced by December 2010.,27

Submission:
It is unclear how the current assessment of vehicles is different to previous assessments. It is also unclear how
many of the original vehicles are still in use. It appears that safeguards are not in place to ensure that all vehicles
are properly serviced and replaced when required. The level of control over these critical safeguards can best be
retained by custodial transport services being provided by the Department of Corrective Services. If the contract
with G4S binds the government until 2011, it should not be extended or renewed.

Recommendation:
14. To ensure proper maintenance and supervision of the vehicle fleet, the custodial transport services
agreement should not be renewed in 2011. Transport services in future should be provided by the
Department of Corrective Services.
Coroner's Recommendation No. 10
I recommend that the Department of Corrective Services ensure that there is in place a replacement strategy
and budget to ensure that in future vehicles are replaced on a regular basis and there are no old or unsafe
vehicles in use.
Summary of Government's response:
DCS' budget now includes full funding for ongoing replacement ofthe fleet.
all new vehicles are leased through State Fleet.

29

28

All cab chassis and vehicle pods for

'The arrangement provides for the replacement ofthe vehicle

cab chassis every five years and vehicle pod every 10 years. ,30

Submission:

24 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 8.

Ibid.
Ibid .
27 Ibid .
25

26

28 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 9.

29

30

Ibid.
Ibid .

'---./

A policy that vehicle cab chassis are replaced every five years and vehicle pods every 10 years is seemingly
inconsistent with the findings of the Coroner. The Coroner stated: 'It is clear that 8 years of use was an excessive
period for such a vehicle and a number of police officers gave evidence in respect of the replacement policy for
police vehicles used for the same purpose which was to the effect that, although the time period or number of
kilometres travelled differed from vehicle to vehicle, police would certainly ensure that any of their vehicles
used to carry prisoners would be replaced well before a period of 8 years and many vehicles were replaced
within 12 to 18 months.,31 A system, including budgetary provision, must be in place to ensure that vehicles are
replaced as soon as necessary.

Recommendation:

15. That in order to ensure safety and suitability of the vehicle fleet, annual inspections be made by
independent structural engineers, supervised and monitored by the OI(S.
(oroner's Recommendation No. 11
I recommend that the Department of Corrective Services conduct ongoing review of all G4S policies and
procedures relating to the welfare of detainees and duty of care to ensure that procedures in place are
sufficiently comprehensive and address the known risks.

Summary of Government's response:
Contractor procedures governing the conduct of escorts and duty of care implications were reviewed. 32 The
33
Review made 18 recommendations. Procedures were amended and 'implementation ofthe Review is
continuing,.34 Court Security and Custodial Services (CS &CS) Contract Management framework and Work
Instructions were amended. Procedures must now be approved by DCS Services before they are implemented.
Any changes to procedures proposed by the Contractor must first be reviewed by Contract Management and
35
then follow the new process.

Submission:

The Government's Response is inadequate
The government's response to G4S's breach of prisoner care is too little, too late. The report makes it clear that
GSL staff had little training. The report states, '(t)he GSL staff came from a wide variety of backgrounds and
some had no prior security or custodial experience ... The only practical training which they received was in the
use of restraints and the use of force.' The Coroner also found that it was an inflexible policy of GSL staff, that all
male remand prisoners be placed in the rear pod, that contributed to the death of Mr Ward. The Coroner

Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 27.
32 Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 9.
33 Ibid.
34 Ibid.
35 Ibid, p. 10.
31

concluded, 'It is a disturbing feature of the case that neither the Department of Corrective Services nor GSL
appeared to have gone to the trouble of reviewing this arbitra ry rule .,36
Despite the Coroner finding that G4S were negligent in their provision of basic training to staff, the executives of
the company maintain that, 'an understanding by every employee oftheir human rights obligations and
corporate social responsibilities is a prerequisite f or every position with in G4S and it features prominently in all
training programs.,37 G4S have proven that they are not to be trusted to provide adequate training or internal
policies and guidelines. While an additional layer of DCS scrutiny is better than nothing, there is still a lack of
public scrutiny and accountability of the internal procedures of the contractor. As a general principle, in the
provision of essential custodial services, private companies performing public justice services must be subject to
the same levels of accountability as the public secto r. Specifically, GS4 have proven that they do not deserve to
hold the contract for prisoner transport in WA.

The Contract between the Department of Corrective Services and GCL must be terminated
The Government have stated that they are 'unable to terminate the G4S contract', as there has been no material
breach of the contract by G4S.38 The contract provides that the State Government would be entitled to
terminate the contract for a material breach if 'there are more than two (2) separate and isolated instances of a
Death in Custody' in one service year" . A 'Death in Custody' means the death of a person a) by other than
natural causes; or b) caused by the fa ilure of the Contractor to provide adequate medical treatment or a proper
duty of care. 39 It is clearly an inappropriate clause to allow up to 2 'deaths in custody' where those deaths are
the result of Contractor negligence.
Further, it is understood that there has been no independent review of the particular terms of the
transportation contract, nor of whether the contractor company satisfied its contractual obligations.
The Coroner stated that, '(t)his case has highlighted some ofthe dangers associated with the privatisation of
services when the state owes a non-delegable duty of care.,40 Various inquiries have questioned whether
outsourcing prisoner transport jeopardises prisoner safety. The Mahoney Report recommended investigating a
possible separation of country and metropolitan custodial transport services as well as examining whether

36 Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 18. The full quote
reads: "All GSL staff stated that there was an arbitrary and inflexible rule of the company that all male remand prisoners
taken from police lockups were to be regarded as being at "high risk" and were placed in the rear pod which as considered
to be more "secure" . .. . It is a disturbing feature of the case that neither the Department of Corrective Services nor GSL
appeared to have gone to the trouble of reviewing this arbitrary rule.'
37 Note G4S told a recent NSW inquiry: "Private operator G4S agreed that the human rights of inmates are paramount, and
advised that this has been a key consideration in their prisons : " An understanding by every employee of their human rights
obligations and corporate social responsibilities is a prerequisite for every position within G4S and it features prominently in
all training programs." Additionally, in Victoria (the only state so far with such a charterL compliance with the Human Rights
Charter is strictly enforced .' NSW Legislative Council GENERAL PURPOSE STANDING COMMITIEE NO.3 Inquiry into the
privatisation of prisons and prison-related services Report 21- June 2009 p. 32.
http://www .parliament.nsw.gov.au/prod/ pari ment/ comm ittee. nsf/0/ e368f4 7aee63f6ecca25 75ccOOOd a1e4/$ FI LE/090603
%20final%20report%20version%203 .pdf
38 Ibid .
39 Ibid.

40 Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 93.

0

transport services should be performed by private service providers at all. 41 I submit that the privatization of
custodial services should cease as it is an inappropriate service to outsource.

Independent review of contract
An independent audit and ongoing quarterly inspections and reporting of prisoner transport from GSL/G4S to
Parliament should be completed by the end of 2010 to ensure the findings are available well before the new
tender from mid 2011 . The audit should also examine whether the government is better placed to provide
custodial transport services. The review should audit the implementation of all of the State Coroner's findings
and recommendations as well as the findings and recommendations of the two previous OCiS two reports on
prisoner transportation.
Recommendation:
16. The contract between G4S and the State of Western Australia should be terminated. Responsibility
for the custodial transport in WA should be returned to the Department of Corrective Services
(DCS).
17. There should be an independent review to assess if appropriate and effective duty of care and
protection of human rights is possible under contracts with private providers.
18. When contracting for essential services, the Government should retain the capacity to terminate a
contract for a serious breach of duty of care, and to terminate in the public interest.
19. There should be an independent review of whether these procedures and practices are
implemented by the Department and G4S. Investigation by the DCS is it not adequate, as potential
conflicts of interest must be avoided.
Coroner's Recommendation No. 12
I recommend that the Department of Corrective Services ensure that there are sufficient contract monitors to
regularly review operations in regional locations so as to ensure that the prisoner transportation fleet is
maintained in a safe manner and that G4S staff are complying with the company's policies and procedures.

Summary of Government's response:
The number of monitors available to undertake audit and / or review of transport and court services in regional
and metro areas has increased from 2 to 5.

42

DCS may ask for additional funding for more personnel. 43

Submission:
There appears to be no guarantee that these monitors will actually go to rural areas. There are also no timelines
for implementation. There is no process to evaluate whether this increase in personnel is enough .

The Coroner was concerned by the lack of clear lines of responsibility for the safety and monitoring of prisoner
transport. The Coroner found, 'divided responsibilities had enabled questions of passenger safety, dignity and
Recommendations 144 and 145
Government of Western Australia, Response to the recommendations made by the State Coroner fol/owing the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 10.
43 Ibid.
41

42

reasonable comfort to be evaded.,44 The Coroner quoted the former Inspector Richard Harding stating, '(t)he
Department and the contractor have focused on commercial issues and had reached such a stage of mutual
disillusionment that service quality is at risk, and neither party has monitored service quality in an appropriate
way.,45

Transported persons do not have an effective avenue for lodging complaints. They may complain to the WA
Ombudsman, but as prisoner transport is provided through a private company the pathway for potential
complaints is not clear. Also, given the limited literacy skills of mainly Aboriginal offenders transported in remote
areas, additional effort is required to inform offenders about their option to make a complaint.

Recommendation
20. Responsibilities for passenger safety, dignity and reasonable comfort to be clearly identified and
assigned.
21. The monitoring of the remaining period of the custodial transport services contract should be
funded adequately to allow for evaluation of the services in remote areas.
22. Transported persons should be given an avenue to make complaints.

Coroner's Recommendation No. 13

I recommend that all G4S staff should be provided with appropriately detailed practical training in respect of
duty of care obligations and that such training be refreshed on a regular basis for all staff.

Coroner's Recommendation No. 14

I recommend that G4S arrange training specific to the role of site supervisors in regional locations in respect of
management skills and duties in particular in respect of monitoring staff compliance with policies and
procedures relating to the welfare of detainees and duty of care.

Summary of Govt response:

G4S submitted an Action Plan to address the training requirements recommended by the Coroner.
47
monitor the rollout of the Action Plan .

46

DCS will

Submission:

Submitting an action plan that is not subject to public scrutiny cannot guarantee that Duty of Care obligations
are met. Training should be provided within an accredited training framework. Accredited training will ensure
the training meets the needs of the sector, human rights obligations and it will benefit the employees. Requiring
that all staff complete accredited training before working in custodial services should be mandatory and

44
45

Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 85.
Ibid.

Government of Western Australia, Response to the recommendations made by the State Coroner following the
investigation into the Death of Mr Ward (issued 29 September 2009), p. 11.

46

47

Ibid .

verifiable. The training action plan should be made publicly available and subject to public scrutiny. Training
requirements should be negotiated as part of the contract with clear consequences in the case of a breach.

Recommendation
23. Accredited training courses should be mandatory for all staff working in custodial services.
24. DeS should make the training action plan subject to public scrutiny. Failure to train staff adequately
should be considered as a breach of contract.

Liabilitv for Mr Ward's death
The Coroner in his report said, 'I have concluded that the Department, GSL, Mr Powell and Ms Stokoe all
contributed to the death .'48 It is important that criminal charges should be laid against those responsible for Mr
Ward's death, as soon as possible. The Inspector makes the important point, though, that focussing on the
actions of individuals should not become an excuse not to address systemic issues. 49
Recommendation
25. That the Office of the Director of Public Prosecutions urgently pursues its investigation into any
criminal liability related to the death of Mr Ward.

2.

the scope and efficacy of government action to reduce indigenous incarceration and
recidivism rates to prevent further indigenous deaths in custody;

WA has the highest proportion of Indigenous incarceration in the country. The rate of Aboriginal imprisonment
has trebled in the last twenty years. While Aboriginal people comprise 3.49% of total WA population, Aboriginal
persons comprise:
sO

•

50% of the adult female prison population

•

at least 40 percent of the adult prison population

•

between 70-80 percent of juveniles in juvenile detention centres. In August 2009, 84 percent of juvenile
detainees were Aboriginal. The Western Australian Aboriginal juvenile detention rate is the highest in
the country, 44 times higher than that for non-Aboriginal juveniles and almost double the national rate.

Upon being questioned

s1

the Department of Corrective Services reported various initiatives to reduce Aboriginal

incarceration and recidivism. Despite these initiatives, Aboriginal incarceration and recidivism rates are the
worst in Australia. This fact shows that these initiatives are not working well enough to reduce Aboriginal
incarceration. It is unclear when the success or failure of these initiatives was last evaluated. The review of these
48 Coroner of Western Australia, Record of Investigation into Death, Inquest into the death of Ian Ward, p. 114.
The OICS reported, 'the Inspector deplores the way in which Government agencies hide behind the fiction that the matter
is sub judice until the Coroner has dealt with it, so that basic information of genuine public interest is suppressed .' Inspector
of Custodial Services Professor Richard Harding, "Prisoner Transport", Media Release, 1st February 2008 .
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initiatives by an independent body, such as the Crime Research Centre would be an appropriate way to check
their efficiency and effectiveness. The failure of the many initiative suggests that the underlying causes of crime
should be addressed in crime prevention efforts rather than punitive measures.
It appears that more prisoners are entering the custodial services than leaving it. Several factors are contributing
to this phenomenon:
•

The changed practices of the Prisoner Review Board that keeps more prisoners in goal until their
release date.

•

Mandatory sentencing provisions.

•

The limited success of diversion of juveniles and adult offenders before they enter the justice
system.

The Commissioner Aboriginal and Torres Strait Island Social Justice Commissioner's Report suggests the more
creative approach of "Justice Reinvestment" be taken, as existing policies are clearly failing to address the overrepresentation of Aboriginal women, men and juveniles in detention . 52 I support an approach to criminal justice
policy that focuses on prevention and rehabilitation.

Recommendation

26. To request that an independent academic body review and evaluate the scope and efficacy of
government actions to reduce Aboriginal incarceration and recidivism rates. As part of its review, a
"Justice Reinvestment" model for Western Australia should be considered.

3. whether the Coroners Act 1996 (WA) should be amended to require the Government to respond to
coronial recommendations within a set time/rame;
The Law Reform Commission (LRC) is currently reviewing coronial practice in WA.53 However, the discussion
paper that was due at the end of last year still has not been reviewed so it is unlikely that the LRC will report
until next year. This is too long to wait for the urgent reforms necessary.
Limiting the influence of the coroner's decision to the making of mere recommendation is problematic. The
Coroner should be able to make court orders in certain cases. This should include the setting of a specific
timeframe for the implementation of the court order.
The DICWC have made detailed recommendations for reform of Coronial Law, which form part of their
submission to the Coroniallnquiry.54 I refer to and support those recommendations .55

52 Aboriginal and Torres Strait Island Social Justice Commissioner, , "Chapter 2: Justice reinvestment - a new solution to the
problem of Indigenous over-representation in the criminal justice system" Social Justice Report 2009,
http://www.hreoc.gov.au/soc1alj ustice/sLreport/sjreport09/chap2 .htm I
53 The inquiry is on the jurisdiction and practices of the coronial system in Western Australia, including the operation of the
Coroners Act 1996 (WA) ('the Act') . Law Reform Commission (WA) Project 100, Review of Coronial practice in WA. Available
online at http://www .irc.justice.wa.gov.au/3_coronial_tor.html

Recommendation:
27. That the Coroner be given the power to make court orders to enforce the implementation of certain
recommendations, including the setting of timeframes for the implementation of any orders.

Endorsed Recommendations of the DICWC
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:

28. That the Western Australian Coroners Act 1996 be amended to ensure that the preservation of life
is an effective core coronial function.
29. That Amendments should include:
•

A preamble which expresses the role of the coronial system to include prevention;

•

Purposive and objects provisions which include prevention;

•

A provision empowering a Coroner to make recommendations to any Minister, public statutory
authority or entity; and

•

A mandatory reporting scheme for coronia I recommendations and their implementation.

•

As part of its considered response to the Ward case, the Western Australian government should
resolve to co-operate with the federal and State and Territory governments to achieve a uniform
national coronial public reporting system.

•

There must be an accessible and comprehensive public reporting system for coronial findings
and recommendations.

5.

any other relevant matter.

Other Prisoner Transport Recommendations

Prisoner transport has been subject to several investigations in the past years, including the following :
•

1991 Royal Commission into Aboriginal Deaths in Custody (RCIADIe).

•

2005 Inquiry into the Management of Offenders in Custody and in the Community by Hon Dennis
57

Mahoney, AO QC, Chapter 20.
•

2005 Directed Review of the Management of Offenders in Custody by the Office of the Inspector of
Custodial Services.

•

2007 Review of Custodial Transport Services in Western Australia by the Inspector of Custodial Services.

Deaths in Custody Watch Committee, 'The Ward case and lessons for the WA Government' System-Wide Dysfunction
Requires A System-Wide Approach.' Special Report of a Working Party. Submitted to the WA Attorney-General by the (WA)
Deaths in Custody Watch Committee September 2009, pp. 17-23.
55 Deaths in Custody Watch Committee, 'The Ward case and lessons for the WA Government' System-Wide Dysfunction
Requires A System-Wide Approach.' Special Report of a Working Party . Submitted to the WA Attorney-General by the (WA)
Deaths in Custody Watch Committee September 2009, Recommendations21,22, and 23, pp . 17-23.
56 Deaths in Custody Watch Committee, 'The Ward case and lessons for the WA Government' System-Wide Dysfunction
Requires A System-Wide Approach .' Special Report of a Working Party . Submitted to the WA Attorney-General by the (WA)
Deaths in Custody Watch Committee September 2009, Recommendations21,22, and 23, pp . 17-23.
57 Attachment 1 shows recommendations and excerpts from the Mahoney inquiry regarding prisoner transport and related
comments .
54

Given the size and climatic conditions of WA, having safe prisoner transportation services is an urgent priority.
However, there appear to be no general legislative provisions or standards governing prisoner transport in this
under-regulated area. s8 Then Inspector of Custodial Services Richard Harding said in 2008 that, 'the present
system is one that is designed to fail and has indeed been constantly failing.,s9 I support the Inspector of
Custodial Services' 2007 Recommendation 1 "That a standard be established for all custodial transport services:

no escort journey should be planned in short-haul secure transport vehicles without a comfort break for all
passengers at least every 2-2.5 hours. Journeys likely to take longer must be undertaken in long-haul vehicles. ,,60
Recommendation:
30. Relevant recommendations of the Royal Commission into Aboriginal Deaths in Custody, the
Mahoney Inquiry and the Inspector of Custodial Services should be fully implemented.

Corrective Services Advisory Board
In the area of custodial services, community consultation and the representation of community concerns are
not adequately incorporated in policy discussion and decisions. Decisions regarding the management of prisons
are made with minimal community consultation. There is no avenue for the Department or the Minister to
gauge community concerns about important issues concerning custodial services, such as whether to continue
the privatisation of custodial services. Community engagement may increase the likelihood of an ex-prisoner's
successful re-integration into society, especially for Aboriginal offenders, a point emphasised by the Law Reform
Commission in their Final Report into Aboriginal Customary Law. To overcome the gap between the Department
and the community a Prisons or Corrective Services Advisory Board should be established with a focus on
systemic issues. The Prisoner review Board has a focus on individual cases and a heavy workload. Therefore an
additional body should be established. Such boards work effectively in other jurisdictions.
Recommendation
31. To establish a Prisons Advisory Board with representation from the community and academics with
expertise in criminal justice.

The CS & CS Act has no general provisions or standards dealing with prisoner transport. There are no general standards or
provisions in the Court Custody and Security Act. Regulations made under the Court Custody and Security Act 1999 establish
procedural requirements for dispensing services. The CS & CS contract 'sets out a comprehensive set of service
requirements which outlines provisions for safety, security and duty of care for persons in custody transported by
contracted service providers .' Office of the Inspector of Custodial Services, Thematic Review of Custodial Transport Services
in Western Australia, Report No. 43, May 2007, p. 27.
59 Inspector of Custodial Services Professor Richard Harding, "Prisoner Transport", Media Release, 1st February 2008 .
60 Recommendation 1, Office of the Inspector of Custodial Services, Thematic Review of Custodial Transport Services in
Western Australia, Report No. 43, May 2007, p. 5.
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