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Legislative Council 
Parliament House 
PERTH W A 6000 

10th November 2009 

Dear Ms Stephenson, 

RE: Inquiry into Recreation Activities within Public Drinking Water Source Areas 

The Western Australian Family Bushwalking Club Inc. (W AFBC) has pleasure in making this 
submission to the Standing Committee on Public Administration inquiry into Recreation 
Activities in Public Drinking Water Source Areas. 

We are a member club of The Federation of Western Australian Bushwalkers Inc .. and fully 
support the separate submission that they have presented. However, our submission 
concentrates on one particular aspect of existing practice in the management of public 
drinking water sources; the DOW's adoption and implementation of the Precautionary 
Principle. We refer specifically to the second of the terms of reference for this inquiry. 

The presented submission has been prepared by me, as president of, and on behalf of the 
W AFBC. By way of personal introduction, I, along with my wife and daughter, are keen 
bushwalkers. However, I have prepared this submission with reference to my 22 years 
professional experience as a geotechnical consulting engineer. For the last 13 years I have 
been Technical Director and a principal owner of Advanced Geomechanics 
(www.ag.com.au). who are recognised as a global leader in our field. One of my principal 
responsibilities is to ensure "safe" design of foundation systems and I have been involved in 
many novel and unique projects. Assessing "risk", "risk management" and "probabilistic 
design" are key areas of my job. In addition I am a member of the ISO/ API Working Group 
for Offshore Foundation Design, whose role is to write codes of practice for "safe" foundation 
design practice. I have also been involved in preparation of expert witness evidence for 
several court cases, most notably and relevantly in this case, the Gracetown Cliff Collapse 
case, which was ostensibly all about assessment of risk and "risk management". Hence I 
consider myself well qualified to present an objective assessment of "risk", "risk 
management" and the "precautionary principle", even though management of public drinking 
water supplies is not my usual area of practice. Also it should be appreciated that I am not a 
lawyer, and hence in the attached submission I have relied heavily on the legal interpretation 
of Peterson, 2006. I have used this work as a framework to challenge the appropriateness, 
and indeed the legality of the DOW's implementation of the Precautionary Principle in its 
management of public drinking water supplies and hereby request that the Standing 
Committee on Public Administration should launch an inquiry into this specific matter. 

If you have any questions about the content of this submission you can contact me by ~mail: 
. carle@ag.com.au or by phone on 0427931 721. 

Y ours si~cerely, . /.,. () 

L-~ 
Carl Erbrich 
President, The Western Australian Family Bushwalking Club Inc. 





Request for Inquiry 
Implementation of the Precautionary Principle in Statewide Policy 13 

Synopsis 

Drinking Water Source Protection Plans (DWSP's) are prepared for individual drinking water catchments 
following the guiding principles laid out in Statewide Policy 13. In preparing recent DWSP's the Department 
of Water (DOW) has extensively invoked the "PrecautionalY Principle" ("Precautionary Approach") as a 
policy tool to control activities permitted in dririking water catchments. One action that is proposed is the 
general prohibition of all bushwalking activities that do not confonn with a limited range of highly restrictive 
conditions. These restrictive conditions prohibit activities such as off-track bushwalking and camping with 
overnight stays, unless at designated campsites. Such activities have been regularly undertaken throughout 
the catclunents over a period of at least 50 years, without there ever being any evidence that these have 
contributed in any way to degradation of drinking water quality . 

. It is claimed here that the DOW has exceeded its authority in implementing the Precautionary Principle and 
may have acted unlawfully, since its implementation does not comply with any interpretation that appears to 
have legal legitimacy in Australia. Specifically the Precautionary Principle has been abused in this instance 
because: 

1) DOW has implemented the Precautionary Principle (PP) in its "strongest form", which has not 
found any support in Australia's legal system. 

2) The conditions for invoking the principle, with respect to the "threat of harm" have been 
improperly assessed in this case. 

3) The available scientific data does not support the necessary evidence required for the 
implementation of the Precautionary Principle, either in terms of the "likelihood of occurrence" 
or the "severity of the consequences". 

4) The Precautionary Principle" has been invoked inconsistently and in a discriminatOlY and 
arbitrary manner; this is expressly prohibited in all forms of the PP. There are numerous 
examples of activities that have much higher risk and much higher consequences, but which are 
permitted within the DWSP's, relative to the prohibited bushwalking activities. 

5) The Precautionary Action that has been proposed is extreme (ie. complete prohibition). It is 
disproportionate to the level of protection required, and aims at "zero risk" - both of which are 
expressly excluded from all forms of the "Precautionary Principle". 

6) Other options for appropriate levels of Precautionary Action (such as those proposed by the 
Federation of Western Australian Bushwalkers Inc.) have been unreasonably rejected by the 
DOW without any justification. 

7) The DOW has made no attempt to provide any evidence of proof of the risks and consequences 
associated with the prohibited activities - in effect they have reversed the burden of proof, which 
is not supported except in strong forms of the Precautionary Principle. 

8) The DOW has not engaged in proper public consultation, generally giving only lip service to 
alternative opinions. Radical modifications were made to the DWSP's (eg. the prohibition of off
track walking), between the Draft and Final versions, with no further opportunity provided for 
comment or objection. 

9) The DOW has not performed any cost benefit analysis to assess the consequences of the proposed 
Precautionary Action, as required by most forms of the Precautionary Principle. DOW has made 
no attempt to weigh up the significant negative consequences of the proposed Precautionary 
Action (ie. loss of recreation ability and the ensuing consequences on public health) against the 
purported benefits. It is claimed here that any such assessment would reveal that the proposed 
Precautionary Action has a net detrimental effect on society. 

It is hereby requested that the Standing Committee on Public Administration investigate the claims presented 
herein, during their Inquiry into Recreation Activities within Public Drinking Water Source Areas. In 
particular, reference is made to the second of the terms of reference for this inquiry. The attached document 
provides more information on this matter, which may serve to assist this inquiry. 
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Key Characteristics of the Precautionary Principle as adopted for Western Australian Drinking 
Water Protection 

Author: Carl Erbrich 

The key characteristics of the application of the PP in the Australian Drinking Water Guidelines are 
as follows: . 

• Section 1.] "Guiding Principles" - "The process of keeping drinking water safe is one of 
risk management. This requires steering a sensible course between the extremes of 
failing to act when action is required and taking action when none is necessary. Lack of 
action can seriously compromise health, whereas excessive caution can have significant 
social and economic consequences." "Risk management is about taking a carefully 
considered course of action. As the obligation is to ensure safe water and protect public 
health, the balancing process must be tipped in favour of taking a precautionary 
approach". From a broad perspective these guidelines seem reasonable since they require 
a "carefully considered course of action" but do not appear to permit arbitrary 
unsubstantiated action. 

The key characteristics of the application of the PP in Policy 13 are as follows: 

• Section 3.2.1 - "National Water Quality Management Strategy" - The precautionary 
principle is not explicitly referenced in Policy 13 but, the classical definition of the 
"weak" form of the precautionary principle (the 1992 Rio Declaration) is directly 
misquoted in this section; "Where there are threats of serious or irreversible damage, lack 
of full scientific certainty should not be used as a reason for postponing measures to 
prevent environmental degradation". The very important misquotation of the Rio 
Declaration in Policy 13 is the omission of the word "cost-effective" between the words 
"postponing" and "measures". 

• Section 3.2.2 - Policy 13 introduces the idea that in "Priority 1" areas, the "key 
management approach" is "risk avoidance". However, no definition is given as to what 
"risk avoidance" means, hence this key principle appears to be left to be defined at the 
discretion of public servants, which seems rather unsatisfactory. 

Definitions of the Precautionary Principle 

According to Peterson (2006) the most widely quoted statement of the precautionary principle is the 
one formulated at the 1992 UN Conference on Environment and Development: 

In order to protect the environment, the precautionary approach shall be widely applied by States according 
to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific 
celtainty shall not be used as a reason for postponing cost-effective measures to prevent environmental 
degradation. (Principle 15, Rio Declaration on Environment and Development, 1992). 

The Rio definition is not universally accepted and there are many alternative definitions. Most share 
common features, but the differences between the numerous statements of the principle complicate 
the task of interpreting what the principle means and how it should be applied. The main areas of 
difference among the various statements of the principle are: 

1. What level of threat or potential for harm is sufficient to trigger application of the principle (the 
threshold of harm)? 

2. Are the potential threats balanced against other considerations, such as costs or non-economic 
factors, in deciding what precautionary measures to implement? 

3. Does the principle impose a positive obligation to act or simply permit action? 
4. Where does the burden of proof rest to show the existence or absence of risk of harm? 
5. Is liability for environmental harm assigned and, if so, who bears liability? 

Based on these differences, Cooney (2005) has proposed categorising the different versions of the 
principle as 'weak' , 'moderate' or ' strong'. 
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In Cooney's system the Rio definition and various other UN agreements fall into the "weak" 
category. As noted by Peterson (2006) weak formulations act as a ' rebuttal to the mistaken claim that 
uncertainty wan-ants inaction.' However, this fonn does not require action to prevent environmental 
damage once the threshold has been satisfied. Under the weak form, the precautionary principle 
comes into play when threats of harm are 'serious' , 'in-eversible' or 'significant' . To satisfy the 
threshold of threat, there must be some evidence relating to both likelihood of occun-ence and severity 
of consequences . Scientific unceltainty alone or the possibility of enviromnental damage below the 
threshold level will not satisfy the threshold test for precautionary measures. Peterson (2006) also 
notes that many weak formulations (including the Rio Declaration), but not all, are qualified by an 
explicit requirement to consider the costs of precautionary measures. Peterson (2006) also notes that 
factors other than scientific uncertainty, including economic considerations, may provide legitimate 
grounds for postponing action and it is also noted that the requirement to justify the need for action 
(the burden of proof) generally falls on those advocating precautionary action. 

"Moderate" formulations of the precautionary principle include the "Third International Conference 
on the Protection of the North Sea, Ministerial Declaration, 1990" and the "UK Biodiversity Action 
Plan, Department of the Environment, 1994 ". In "moderate" versions of the precautionary principle, 
the threat of environmental damage justifies or requires action to address the threat. However, 
Peterson (2006) notes that such formulations may not be as different from weak versions as they may 
first appear, because precautionary measures (action) may include 'wait and see ' approaches. 
Usually, there are no explicit qualifications requiring proposed precautionary measures to be assessed 
against factors such as economic or social costs. In addition, the trigger for action may be defined less 
rigorously, for example, as 'potential damage', rather than 'serious or in-eversible' damage as in the 
weak version. However the burden of proof remains unchanged. 

"Strong" formulations of the precautionary principle include the "Wingspread Statement on the 
Precautionary Principle, 1998 " and the "Earth Charter, 2000 ". 

According to Peterson (2006) "strong" versions of the principle differ significantly from the weak and 
moderate versions in reversing the burden of proof. In this case proponents of ari activity with 
potential for harm - whether serious or minor - are required to prove that the product, process or 
technology is' sufficiently 'safe' before approval is granted. Virtually no human actions are risk-free, 
including actions designed to address environmental degradation. Inherent scientific uncertainty, 
which the precautionary principle is designed to address, thwarts attempts to definitively prove safety, 
even for products and processes for which no plausible hazards have been identified. Requiring proof 
of no environmental hann before any action can proceed implies the public is not prepared to accept 
any enviromnental risk, no matter what benefits might arise (such as economic or social benefits). At 
the extreme, such a requirement could 'involve bans and prohibitions on entire classes of potentially 
threatening activities or substances, without the option for proponents or others to demonstrate that 
they are harmless ' (Cooney 2005). However, Peterson (2006) notes that the standard of proof, such 
as 'reasonable certainty' of safety, or safety 'on the balance of probabilities' , can moderate the 
potential negative economic and social impacts from reversing the burden of proof. 

Peterson (2006) notes that official statements of the precautionary principle do not generally fall 
within the strong category. Most strong versions are framed by private organisations and, as such, 
have no international or domestic legal status. Peterson (2006) asserts that both the Earth Charter 
version and Wingspread Statement have no official or legal standing. 

Considering the classification system defined above, and the key characteristics of the precautionary 
principle as adopted for Western Australian drinking water protection outlined earlier, it is clear that 
the general basis of the ADWG and Policy 13 is a "weak" formulation of the precautionary principle. 
However, the introduction of the concept of "Risk Avoidance" in Policy 13, albeit this term is 
undefined, appears to introduce the possibility of a "moderate" or "strong" element to the 
interpretation. With respect to recreation in the catchments, the DOW has: 

1. Defined the level of threat or potential for harm required to trigger application of the principle 
(the threshold ofhann) as only negligibly above zero in PI areas. 
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2. Have made no attempts to balance the risks against other considerations, such as costs or non
economic factors, in deciding the precautionary measures to implement. 

3. They have presumed that the principle imposes a positive obligation to act rather than as 
simply permitting action and have thereby invoked draconian measures (complete 
prohibition) rather than other more flexible approaches (eg. controlled activities, 
observational approach ('wait and see'). 

4. They have made no attempt to provide any proof of harm, thereby reversing the burden of 
proof. 

Hence in its interpretation of what "Risk Avoidance" means and what actions should be taken it can 
be reasonably concluded that the DOW has adopted a "strong" formulation of the precautionary 
principle, which is contrary to the general basis of the ADWG and Policy 13 and hence has no legal 
or official standing. It may be reasonably claimed that this has arisen due to the lack of proper 
guidance in the ADWG and Policy 13 which has resulted in excessive discretion in interpretation. 
Peterson (2006) notes that such excessive discretion may lead to unpredictable and inconsistent 
environmental management decisions, such as those that are clearly evident in this case. Peterson 
(2006) notes that a lack of clarity in how decisions have been made opens up opportunities for legal 
challenge by those adversely affected by regulatory and policy decisions, and the potential for courts 
to adopt an interpretation of the precautionary principle at odds with that intended by the policy 
maker. This author further notes that the formulation of the principle can be pivotal in legal disputes, 
and without a legal foundation for the application of precaution, decision makers may lack authority 
to take precautionary measures. Given the adoption of a "strong" formulation of the precautionary 
principle where a "weak" formulation is clearly intended, a strong argument can be made that the 
DOW has overstepped its authority on this matter. 

Options for Precautionary Action 

According to Peterson (2006), much opposition to the application of precautionary approaches to 
natural resource and environmental management derives from a belief that the precautionary principle 
requires the prohibition of activities associated with uncertain, but potentially serious, environmental 
damage. However, this author also notes that none of the three formulations of the principle specify 
the nature of any precautionary measure that must be taken, and that there are many, often quite 
varied, ways to approach and implement precaution (CEC 2003). 

Some options for precautionary measures, which have specific relevance to recreation in catchments, 
as outlined by Peterson (2006) are listed in Table 1. Options range from a 'wait and see approach ' 
where the issue is reviewed when better information becomes available, through the adoption of 
flexible policies that can be adapted in response to new information, to prohibition (either temporary 
or permanent). Options may be combined, for example, an action might be temporarily prohibited 
while research examines altemative options. The appropriate course of action will depend on the 
circumstances of each case, which include: 

the extent and significance of the information gaps and uncertainties, and the prospects and 
potential costs and benefits of obtaining better information in the future; 
the seriousness of possible hazards, including the possibility of catastrophic events, and society' S 
degree of risk aversion; 
the incidence of damage, for exainple, whether those likely to be most seriously affected are 
children (where larger safety factors are often applied), whether adverse effects are concentrated 
on future generations, or whether environmental impacts will have large flow-on effects through 
ecological systems; 
the capacity, and ease or difficulty, of altering policies in the future, which may depend on 
whether policy measures would require, or generate incentives for, long-lived investments; and 
the potential costs and benefits to society of each alternative course of action. 

With respect to recreation in the catchments the DOW has focused solely on the most draconian 
solution of prohibition wherever it believes it can get away with it, even in the absence of any 
scientific data to prove that a significant risk exists and indeed ignoring all evidence that the risk of 
certain activities (eg. off-track bushwalking and bushwalking with overnight stays) is inherently 
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negligible by any reasoned and reasonable estimation. This contrasts very unfavourably with the 
approach suggested above, which includes permanent prohibition as only one of many options. 

The DOW's precautionary actions appear to be derived from those defined in the CRC Research 
Report No. 24, "Recreational Access to Drinking Water Catchments and Storages in Australia". 
However, much as with the items in Table 1, this document outlines many potential precautionary 
measures, which have been completely disregarded by the DOW in favour of (usually) only the first 
one presented. For example, considering "bushwalking", Report 24 suggests a number of actions 
which might be acceptable to all patties: 

1 . Designated tracks or constructed trails 

2. Waste in/ waste out. 

3. Issuing of permits. 

4. Review infonnation on bushwalking activities. 

5. Keep trails at least 300 m from watercourses and reservoirs. 

6. Memorandum of Understanding with clubs. 

7. Education campaign on catchment protection. 

8. Day walks only policy. 

However, DOW has adopted only a variant of the first suggested item; "Designated tracks or 
constructed trails". 

Considering "camping", or bushwalking with overnight stays, Report 24 suggests, amongst others: 

1 . Designated camping areas 

2. Waste in/ waste out. 

3. Issuing of permits 

4. Keep campsites at least 300 m from watercourses and reservoirs, or downstream of water 
diversion points. 

5. Education campaign on catchment protection. 

6. Permit system for campers - no fires. 

7. Camping only available at dry times of years. 

However, once again DOW has adopted only a variant of the first suggested item; "Designated 
camping areas ...... ". 

It may therefore be reasonably claimed that the DOW has exceeded its authority and implemented a 
draconian range of actions that is inconsistent with at1y accepted legal framework for the 
precautionary principle. 



Table 1: Some options for implementing precaution 

Deferral of a decision until more information is available ('wait and see ' approach). 

Mandatory environmental impact assessments, which increase the amount of information 
available to decision makers and may identify uncertainties and potential hazards 
associated with the proposed activity . 

Adaptive management involving the identification of knowledge gaps, ongoing 
monitoring and research to inlprove the knowledge base, and incorporation of flexibility 
and reversibility into decisions so that measures can be modified in line with advances in 
information. 

Actions to increase the resilience of social or ecological systems, that is, their capacity to 
recover from or adapt to changed conditions. 

Use of the best available technology. 

Imposition of conditions on the use of new products, processes or technologies, and 
monitoring of enviromnental or public health and safety impacts. 

Banning of an activity until there is 'reasonable certainty' of safety. 

Banning of the activity until there is strong evidence of safety. 

Sources: Compiled from Cameron 1999; CEC 2003 ; Deville and Hardmg 1997; Gullett 1997; 
Wills 2006; Young 1993. 

Legal Considerations 
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According to Peterson (2006) there have been a number of legal decisions involving the 
precautionary principle. Virtually all Australian cases have involved merits review of administrative 
decisions by tribunals or specialist courts, which have authority to substitute a new decision for the 
one under review. These tribunals and courts reach their own conclusions about the merits or 
reasonableness of the decision under review, which may involve examination of how the 
precautionary principle has been applied in the decision making process. To date, there has 
apparently been no judicial review of the legality of the precautionary principle itself. Interestingly, 
in a recent case before the Supreme Court of Western Australia ... Justice Wheeler ruled: 'Those 
affidavits do not contain any definition of a precautionary approach and I ruled those passages 
inadmissible ... they are simply not intelligible' (Calver et al. 1999). 

The precautionary principle as 'common sense' 

According to Peterson (2006), the most widely-quoted legal case on the application of the 
precautionary principle in Australia is that of Leatch v National Parks and Wi/dIVe Service (1993) 81 
LGERA 270. In that case, Justice Stein accepted, in the NSW Land and Environment COUli, the 
relevance of the precautionary principle in the context of a lack of scientific certainty about the 
impact of a proposed road on an endangered frog species. Justice Stein considered the precautionary 
principle to be a 'statement of common-sense' , requiring decision makers to adopt a 'common-sense 
duty to be cautious' where scientific uncertainty exists. Justice Stein ' s ruling discussed methods of 
balancing different factors in decision making. He emphasised that taking a precautionary approach 
did not require a 'no risk ' policy but did require consideration of alternatives that protect the 
environment. 

The ruling in the case oveliurned the decision to proceed with construction of the proposed road on 
the grounds that there had been insufficient consideration of less environmentally damaging 
alternative routes. Justice Stein made clear his view that the precautionary principle was not simply a 
means of accounting for uncertainty in isolation but required the adoption of decision making 
procedures that balanced economic cost-benefit analyses, scientific uncertainty and social concerns 
(Fisher and Harding 2001). In finding that an alternative road route had been rejected on the basis of a 
cost-benefit analysis that did not include environmental factors, Justice Stein stated: 

There are a number of enviromnental economic models which factor environmental values into costlbenefit 
analysis. Surely an approach which attempts to integrate economic and environmental factors is preferable. 
(Leatch v National Parks and Wildlife Service (1993) 81 LGERA 270, pp. 285-6) 
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The Leatch case has been widely referred to in subsequent legal cases, however, most emphasis has 
been placed on the finding that the precautionary principle is a 'common-sense duty to be cautious', 
with much less attention given to Justice Stein's comments about the need to balance economic, 
environmental, social and other factors (Fisher and Harding 2001). Legal interpretations of the 
precautionary principle as a matter of 'common sense' provide little guidance to decision makers on 
the procedures that should be followed to implement the principle, how it should be weighed against 
conflicting factors, or what action is required. Consequently, uncertainty remains about what decision 
processes to implement in order to satisfY the courts, in the event of legal challenge, that due regard 
has been given to the principle (Gullett 2006). 

In addition, there is some doubt about whether the precautionary principle is a legally binding 
principle when no statutory directions to apply or take account of the precautionary principle are 
included in the legislation in question (Bates 2002). For example, in Nicholls v Director-General of 
National Parks and Wildlife (1994) 84 LGERA 397, the IGAE and other policies enunciating the 
precautionary principle were judged to 'create no binding obligation upon the Director-General or this 
Court' (the NSW Land and Environment Court). Legislative provision for the precautionary principle, 
such as s. 30(2)(c) of the NSW Fisheries Management Act 1994, would clarifY for decision makers 
and those affected by their decisions when the principle is 'a legally relevant, and, therefore, an 
obligatory consideration, in decision making' (Bates 2002, p. 132). 

In matters of recreation in W A drinking water catchments it can be reasonably claimed that the DOW 
has not applied a "common sense duty to be cautious" in their application of the precautionary 
principle and hence a court would have precedents to disallow their actions. There must also be 
significant doubt that the principle is "legally relevant" in this case due to the absence of statutory 
directions to apply or take account of the precautionary principle in any water management 
legislation, or as a minimum, to disallow the actual "strong" form of the precautionary principle that 
has been adopted in this case. Further, Justice Steins ruling that taking a precautionary approach did 
not require a 'no risk' policy but did require consideration of altematives that protect the 
enviromnent, appears to invalidate the "risk avoidance" approach currently being followed by the 
DOW. Justice Stein's view that the precautionary principle was not simply a means of accounting for 
uncertainty in isolation but required the adoption of decision making procedures that balanced 
economic cost-benefit analyses, scientific uncertainty and social cone ems is also very important since 
a strong case can be made that the DOW has not performed any such balancing in this case. 

Balancing 0/ competing/actors 

III Greenpeace Australia Ltd v Redbank Power Co Pty Ltd (1994) NSWLEC 178, development 
consent for a power station in the Hunter Valley was opposed on the grounds that its emissions would 
contribute to the greenhouse effect. In rejecting the application, the NSW Land and Environment 
Court stated that 'application of the precautionary principle dictates that a cautious approach should 
be adopted in evaluating the various relevant factors in determining whether or not to grant consent; it 
does not require that the greenhouse issue should outweigh all other issues '. 

With respect to recreation in Westem Australian Drinking Water Catchments, it is apparent that the 
DOW has acted contrary to this ruling and has applied the precautionary principle without an 
appropriate weighing up of the various relevant factors . 

Decision maker discretion 

Some commentators have been concerned that, without clear guidelines, decision makers may pay 
only 'lip service' to the principle (Bates 2002, p. 132). Others consider that almost any decision can 
be seen as applying a precautionary approach (Fisher and Harding 2001). This view appears 
consistent with that expressed by Justice Talbot in the Alumino case that: 

the precautionary principle adds nothing to the consideration that the Court undertakes by applying 
common sense. It is obvious that where development involves the handling and processing of materials 
which have the potential to cause significant harm to the health of human beings and vegetation, extreme 
caution must be used in determining whether development consent will be forthcoming. (Alumino (Aust) 
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Pty Ltd v Minister Administering the Enviromnental Planning and Assessment Act 1979, unreported, Land 
and Enviromnent Court, Talbot J, 29 March 1996, emphasis added). 

Similarly, in Friends of Hinchinbrook Society Inc v Minister for the Environment (1997) 142 ALR 
632 in the Federal Court, the Minister was considered to have taken a cautious approach by 
addressing the risks to World Heritage values identified in scientific and other reports available to 
him even though the precautionary principle was not explicitly mentioned in his decision. In many 
court judgements, application of the precautionary principle has apparently added little to 
conventional decision making 'given that caution and commonsense are generally assumed to form 
the basis of environmental decision making and review' (Peel 2005, p. 204). However, as Gullett 
(2006, p. 6) points out, in 'the absence of a unified detailed conceptualization of the principle ... 
courts have had little ability to identify its legal content and have generally deferred to a department's 
interpretation or application of legislation'. With respect to recreation in Western Australian 
Drinking Water Catchments, it is very unfortunate that decision maker discretion has been exercised 
to a wholly unreasonable degree and without any application of "common sense" and hence action 
should be taken to ensure that this can not continue to happen in any future update to Policy 13. 

The threshold test 

Despite the formulation of the threshold of threat in tlle IGAE and in most Australian legislation as 
'serious or irreversible damage to the environment', Gullett (2006) identifies two divergent trends in 
rulings on the threshold for application of the principle in Australian case law. In several merit 

I 
reviews of fisheries management decisions, the Administrative Appeals Tribunal accepted the 
existence of uncertainty about the impacts of commercial fishing as sufficient to trigger the threshold 
for applying precaution in decision making, even though there was no evidence of a threat of serious 
or irreversible damage (Gullett 2006; Peel 2005). In contrast, in merit reviews of development 

2 
decisions, courts have required credible evidence of 'serious or irreversible damage' in order to 
satisfy the threshold of threat (Gullett 2006). 

In determining what evidence of harm will satisfy the threshold, it appears that the courts have 
required more rigorous evidence in small-scale planning matters where the issues and uncertainties 
are seen as fairly straight-forward. In natural resource management decisions, involving more 
complex issues, large information gaps, high levels of scientific uncertainty, and the potential for 
serious and long-lasting damage in large ecosystems, the courts have accepted less objective evidence 
of threat as sufficient to satisfy the threshold test. In fisheries cases, for example, support for a finding 
of potential serious environmental damage - despite the absence of any scientific evidence of damage 
for a particular fishery - appears to have been inferred from past experience, such as the 1942 
collapse of the Californian sardine fishery and the 1992 collapse of the Canadian Northern cod 
fisheries (Peel 2005). Inferences may also have been drawn from evidence that many of Australia's 
fish stocks have become over-fished (Caton and McLoughlin 2004), despite the existence of 
management controls in those fisheries (Peel 2005). Gullett (2006 np) concludes: 

... no clear rule can be discerned from the cases and we are still yet to see a full judicial review challenge in 
Australia ... [It is] ... clear from the cases ... that the various tribunals and merits review courts have differed 
with regard to what level of evidence satisfies the threshold test. Their variance is most likely attributable to 
the context of the decision at hand - whether it is a decision on natural resource management or on a small
scale planning matter. This reasoning is likely to inform any future judicial review cases. 

Gullett (2006) notes, although the precautionary principle is not a 'rigid rule ', a threshold has been 
expressed in Australian legislation and 'some legal meaning must be ascribed to it so that the 
principle cannot be a complete shield for public decision-makers and a blanket excuse for arbitrary 
action in the infinite number of environmental issues where uncertainty exists' (Gullett 2006, np). 

1 Justice v Australian Fisheries Management Authority (AFMA) (2001) AATA 49, Ajka Pty Ltd v AFMA (2001) 
AATA 258, and4Jka PtyLtdv AFMA (2003) FCA 248. 

2 For example, Conservation Council of South Australia v DAC and Tuna Boat Owners Association (1999) 
SAERDC 86, Histpark Pty Ltd v Maroochy Shire Council (2001) QPEC 059, Commercial Crash Repairs Pty 
Ltd v Corporation of the city of Adelaide (2000) SAERDC 83, and Aldekerk Pty Ltd v City of Port Adelaide 
Enfield and Environment Protection Authority (2000) SAERDC 47. 
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Given that water management is a natural resource management decision, the foregoing might 
suggest that a court may not require direct "credible evidence of serious or irreversible damage" in 
order to allow the DOW's position to be upheld. However, in the fisheries case described above, it 
was still necessary for a reasonable conclusion of some risk to be inferred from past experience to 
allow such a position to be upheld, not purely speculated from thin air. It is contended here that there 
is simply no past experience that could lead to such a conclusion with respect to the bushwalking and 
overnight stays that are currently prohibited in the DWSP's; see for example Hrudy (2004), which is 
discussed fUliher below. Indeed the only available evidence is contrary evidence, as for example 
discussed in "Report of the Standing Committee on Ecologically Sustainable Development in 
Relation to The Quality of Perth's Water Supply - Ninth Report", whose finding include: 

"the water catchments feeding Perth 's dams are amongst the cleanest in the world .... " 

and: 

"giardia and cryptosporidium are currently not considered a major health issue for Western 
Australians. Recent testing for these organisms from public drinking water source areas revealed 
negligible numbers of cryptosporidium and no giardia " 

and: 

"the likelihood of a public health scare from giardia and cryptosporidium in Perth 's water is minimal 
because the organisms would have to breach barriers protecting the metropolitan supply. The dams 
along the Darling escarpment are generally designed to hold their water for long periods, during 
which parasitic cysts getting into the dams would be expected to settle out" 

These conclusions were reached despite over 50 years regular access to the catchments for 
bushwalking and bushwalking with overnight stays, which are the same activities that have 
apparently now been deemed unacceptable. The comments in Gullett (2006) seem most pertinent in 
this regard; the DOW's actions clearly seem intended to provide a "complete shield" and "a blanket 
excuse for arbitrary actions" and hence should not be permitted. 

The Case of Telstra Corporation Limited v Hornsby Shire Council 

In a recent case, Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 
133, the Chief Judge of the NSW Land and Environment Court, Justice Preston, has given a 
detailed consideration of the precautionary principle. In this case, Telstra challenged a local 
council decision to refuse a development application for a mobile telephone tower. The DA 
was refused on the basis that the precautionary principle should be applied due to perceived 
risks of electromagnetic radiation and consequent harm to health. The court held that any 
harm to human health or the environment would be negligible, therefore as the condition 
precedent (threat of serious or irreversible environmental damage) was not met, the 
Precautionary Principle did not apply. In his ruling the Chief Judge of the NSW Land and 
Environment Court, Justice Preston, noted that while a number of decisions of the Court had 
established that the precautionary principle is to be considered in determining a development 
application under the Planning Act, there had been no detailed explanation of the 
precautionary principle or its application. He therefore elected to give a detailed 
consideration of the Precautionary Principle. 

Firstly, Justice Preston stated that the application of the precautionary principle and the need 
to take precautionary measures is triggered by the satisfaction of two conditions precedent: 

• a threat of serious or in"eversible environmental damage; and 
• scientific uncertainty as to the nature and scope of the threat of environmental 

damage. 
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When both of these conditions have been satisfied, a precautionary measure should be taken 
but it must be proportionate to the level of the threat. 

Threat of serious or irreversible environmental damage 

In assessing how serious and/or irreversible a threat is, Justice Preston stated that it is 
necessary to consider both expert input in addition to the views of stakeholders, and to 
ascertain whether scientifically reasonable scenarios or models of possible harm have been 
generated. Ultimately, however, the threat must be sustained by scientific evidence. 

Factors which Justice Preston suggested could be considered to assess the seriousness or 
irreversibility of environmental damage might include: 

• the spatial scale of the threat (eg local, regional, statewide, national, international); 
o the magnitude of possible impacts, on both natural and human systems; 
.. the perceived value of the threatened environment; 
• the temporal scale of possible impacts, in tenns of both the timing and the longevity 

(or persistence) of the impacts; 
• the manageability of possible impacts, having regard to the availability of means and 

the acceptability of means; 
• the level of public concern, and the rationality of and scientific or other evidentiary 

basis for the public concern; and 
• the reversibility of the possible impacts and, if reversible, the time frame for reversing 

the impacts, and the difficulty and expense of reversing the impacts. 

Scientific uncertainty 

In relation to assessing the degree of scientific unceliainty for the purpose of the second pre
condition, Justice Preston stated that the following factors may be relevant considerations: 

o the sufficiency of the evidence that there might be serious or irreversible 
environmental harm caused by the development plan, programme or project; 

.. the level of uncertainty, including the kind ofunceliainty (such as technical, 
methodological or epistemological uncertainty); and 

• the potential to reduce uncertainty having regard to what is possible in principle, 
economically and within a reasonable time frame. 

Shift of the burden of proof 

When both conditions precedent to the precautionary principle are satisfied, there is a shift of 
the burden of proof. The decision-maker must assume that the threat of serious or irreversible 
environmental damage is no longer uncertain but is a reality, and the burden of showing that 
this threat does not in fact exist or is negligible effectively reverts to the proponent of the 
project. Justice Preston stated: 

"The function of the precautionary principle is, therefore, to require the decision-maker to 
assume that there is, or will be, a serious or irreversible threat of environmental damage and 
to take this into account, notwithstanding that there is a degree of scientific uncertainty about 
whether the threat really exists." 

However, the shift in the burden of proof is only in relation to the question of environmental 
damage. And the question of environmental damage is only one input into the decision 
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making process, which is not given over-riding weight compared to other factors which must 
be considered. 

Preventative measures 

The precautionary principle permits the taking of preventative measures, without waiting to 
ascertain the reality and seriousness of environmental threats. However, Justice Preston 
expressed the view that the precautionary principle should not be used to try and avoid all 
risks, as "some are plainly acceptable and others are plainly unacceptable". 

A preventative measure should only be taken where the risk appears to be adequately backed 
up by the scientific data available at the time when the preventative measure is to be taken. In 
respect to the degree of precaution, a risk assessment is required, in which potential errors are 
weighted in favour of environmental protection. Justice Preston expressed the view that the 
implementation of an adaptive management approach is one means of retaining a margin for 
error. 

Finally, as the precautionary principle is only one of the set of principles of Ecologically 
Sustainable Development (ESD), Justice Preston considered that it should not be viewed in 
isolation. This means that precautionary measures must not only be appropriate having 
regard to the precautionary principle itself, but also in the context of the other principles of 
ESD including for example inter-generational and intra-generational equity. In some 
circumstances these other principles may strengthen the case for precautionary action, while 
in others the precautionary principle may need to be weighed against the other principles as 
well as other human rights such as food, water, health and shelter. 

Application of the principles in the Telstra case 

Justice Preston found that the first condition precedent for the application ofthe 
precautionary principle, that there be a threat of serious or irreversible environmental 
damage, was not satisfied as there was no evidence of such a threat. Consequently, there was 
no basis for the application of the precautionary principle in respect of Telstra's development 
application. 

Justice Preston also concluded that the objectors' claims in relation to the alleged impact of 
RF EME on people and the environment were without reasonable evidentiary foundation. 
Therefore, little weight was to be given to the residents' perceptions. As a result, there was no 
probative evidence upon which the Court could make findings of adverse effects on the 
amenity of the locality or on the health and safety of persons in the locality or on the 
environment. 

In these circumstances, Justice Preston concluded that there is no logical basis for refusing 
consent to Telstra's proposed development. 

As a case study in Australian law, the importance of this case to the DOW's application of 
the PP in recent DWSP's seems readily apparent. However, it is not evident to this author 
how the DOW's recent actions, as discussed in this document, could be sustained in light of 
this case given the requirement that "the threat must be sustained by scientific evidence " and 
his conclusion that claims of such a threat "without reasonable evidentiary foundation " be 
given little weight. 
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Available Implementation Guidelines 

Guidelines for implementation of the precautionary principle have been developed m varIOUS 
jurisdictions: 

EC and UK Guidelines 

The European Commission's 2000 Communication places the precautionary principle within the 
existing framework of risk analysis. Specifically: 

Scientific evidence of risk - 'Before the precautionary principle is invoked, the scientific data 
relevant to the risks must first be evaluated . .. . it is not possible in all cases to complete a 
comprehensive assessment of risk, but all effort should be made to evaluate the available 
scientific information.' (EC 2000, p. 14) 
Proportionality - 'Measures based on the precautionary principle must not be disproportionate to 
the desired level of protection and must not aim at zero risk, something which rarely exists. ' (EC 
2000, p. 18) Decision makers must consider less restrictive alternatives that make it possible to 
achieve an equivalent level of protection. 
Non-discrimination and consistency - 'Comparable situations should not be treated differently 
and different situations should not be treated in the same way.' (EC 2000, p. 4) 
Examination of costs and benefits - The overall costs, including non-economic considerations, to 
the European Union of action and lack of action must be compared. In weighing various costs and 
benefits, the protection of health takes precedence over economic considerations (EC 2000, p. 5). 
An economic cost-benefit analysis should be undertaken where possible (EC 2000, p. 19). 
Examination of scientific developments - Precautionary measures should be maintained as long 
as the scientific data are inadequate, imprecise, and inconclusive, and as long as the risk is 
considered too high to be imposed 011 society (EC 2000, p. 5). 
Assignment of responsibility for producing scientific evidence - While there will often be a 
reversal of proof, where the proponent of an activity must provide reasonable evidence of safety, 
'such an obligation cannot be systematically ente11ained as a general principle' (EC 200P, p. 21). 
In some cases, there will be benefit in research funded by the public. 

The UK guidelines for implementing the precautionary principle have much in common with the 
European Commission's guidelines. The UK guidelines require that: 'Action in response to the 
precautionary principle should accord with the principles of good regulation, ie. be proportionate, 
consistent, targeted, transparent and accountable '. As a general rule, the UK approach shifts the 
burden of proof to the proponent of the activity to provide the information needed for decision 
making, but 'flexibility is needed and the extent to which the burden of proof shifts towards the 
hazard creator is detennined case-by-case' (ILGRA 2002, p. 11). Public funding for research may be 
appropriate when there is significant social value from getting the information and little prospect of it 
being generated within the private sector (ILGRA 2002). 

For the European Commission, the desired level of protection is high, but not zero-risk, which is 
recognised as unrealistic. Precautionary measures must be proportionate to the problem or hazard to 
be addressed. Both sets of guidelines require that the type of precautionalY regulation adopted should 
be the least restrictive regulation needed to achieve the desired outcome, in order to avoid imposing 
unnecessary costs on society and on those directly affected. 

US Guidelines 
The United States has also developed guidelines for the application of precaution in regulatory 
decision making. The US view is that precaution can only be sensibly applied within a framework of 
risk management, otherwise significant costs and distortions would result. Like the Ee and UK 
guidelines, the US guidelines demonstrate many of the features of good regulatory practice. There is 
an emphasis on weighing the costs and benefits of regulation to the community, through formal risk 
assessment and cost-benefit analysis. 
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Precautionary Principle Project guidelines 

The Precautionary Principle Project (2005) has recently released guidelines developed following a 
process of broad international consultation with a range of interested parties. The guidelines require: 

explicit incorporation of the principle into legislation and policy, and establishment of' adequately 
resourced institutions to carry out research into risk and uncertainty in environmental decision 
making' (PPP 2005, np); 
recognition that the principle must be balanced against other relevant principles, such as 
intergenerational equity, and basic human rights; 
development of operational measures for specific policy areas that identifY concrete actions to be 
taken in specific contexts but permit flexibility when circumstances change; 
a transparent process of assessment, decision making and implementation based on broad public 
participation and the best available information (scientific and non-scientific); 
assessment ofthe threats and the environmental, economic and social uncertainties; 
identification and assessment of options, including various courses of action and inaction, and 
their likely consequences (including any potential risks); 
allocation of responsibilities for providing information and evidence of threat or safety, usually 
but not always involving a reversal in the burden of proof; 
clear communication of the precautionary measures being taken and their basis; 
propOliionality, taking into account economic and social costs of measures; 
equity in the distribution of economic and social costs; and 
adaptive management, involving monitoring, research, periodic evaluation and reVlew, and 
efficient and effective compliance. 

The guidelines emphasise accessibility, transparency, effective communication, regular monitoring 
and review, and flexibility to adapt to new information. Precautionary measures must be 
proportionate to the hazard and all economic, social and environmental costs must be taken into 
account. These rules imply that some form of modified cost-benefit analysis is required, in common 
with the ED and UK guidelines. Measures must be based on a formal risk assessment and the 
precautionary principle must be integrated with, and where necessary weighed against, other relevant 
principles. 

Peterson (2006) claims that the main potential area of concern with the Project guidelines is its 
reversal of the burden of proof, except where the burden would fall on 'poorer, vulnerable or 
marginal groups ... [then] either these responsibilities and costs should be placed on relatively more 
powerful groups, or financial/technical support should be provided' (PPP 2005, np). Peterson fwiher 
notes that if applied with an extreme standard of proof, this rule has the potential to block 
development and the introduction of new products, processes and technologies (and we can add -
infringement of basic rights!). The standard of proof adopted is to be determined by the countries 
applying the Project's guidelines, which 'may have the right to establish their own chosen level of 
protection for their own biodiversity and natural resources' (PPP 2005, np). 

Guidelines - Summary 

It is clear from the above that the DOW has not applied the precautionary principle in accordance 
with any of the above guidelines. None of the items in the Ee guidelines have been appropriately 
followed, for example. Even, the burden of proof reversal, which is incorporated into some of these, 
should be argued as not applicable since the general public are not a "business" and hence have no 
readily available resources to provide the necessary evidential information. As a minimum these 
international guidelines put the onus on the DOW to actively fund and pursue the necessary research 
to properly document the risk involved. Given the absence of a clear legal framework for the 
application of the PP in Australia, these guidelines should be considered best practice. The lack of 
adherence to any of these principles therefore provides solid evidence that the DOW has exceeded its 
authority. 

It is also noteworthy that eRe 24 outlines a clear risk based approach to implementation of the PP in 
the protection of water quality. Generally, it seems to adhere to the best practices discussed in the 
international guidelines discussed above. Impoliantly, it also seems to propose a proportional 
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response; "If the risk falls into a low or acceptable category they may be accepted without further 
treatment other than periodic review. Higher level risks need to be considered in light of the 
treatment options available" and "For others (activities) the risk will be extreme and the only effective 
treatment is to avoid the risk altogether". From this, it is clear that prohibition is the preferred 
treatment option only for "extreme" risks, which self evidently bushwalking is not. 

CRC 24 also discusses "benefit cost analysis" (BCA) which is a key feature of most of the 
international guidelines on the PP, but has not been attempted to date by the DOW. CRC 24 seems to 
provide in principal support to the performance of a BCA but concludes on the practical difficulties of 
performing a BCA. Overall it appears to take a non committal approach, suggesting that further 
research is required. Nevertheless the recognition of the value of a BCA, is important since it 
undermines the arbitrary and unconsidered approach adopted by the DOW. We can fully accept that 
public health should take precedence over economic considerations, as is defined for example in the 
EC guidelines. However, in this case, the benefits of bushwalking are not economic; they are direct 
benefits to public health. Available data demonstrates that the risks to public health are likely to be 
much greater by limiting bushwalking (thereby discouraging and reducing this activity). For 
example, only 76 deaths were attributed to the 69 cases of waterborne disease outbreaks compiled in 
Hrudy (2004) from 15 "affluent" nations over 30 years, and none of these can be remotely related to 
bushwalking or other similar recreational activities. This compares starkly with the 2,000,000 deaths 
annually attributed to physical inactivity by the WHO. 

Summary 

This document has outlined a challenge against the DOW implementation of the PP. It is claimed 
that the DOW has exceeded its authority and may have acted unlawfully. It is not questioned that 
some form ofPP may have legitimacy and could be relevant to the subject matter at hand, despite the 
fact that the PP remains highly controversial. However, it is contended that the manner of its 
implementation in this case has little if any legal legitimacy in Australia and is incompatible with the 
major official guidelines on the PP that have been developed overseas, which attempt to address 
many of the controversial issues. Specific aspects of the DOW implementation that are deficient 
include; improper assessment of the "threat of harm", "the likelihood of occurrence" and the "severity 
of consequences". The DOW implementation is also inconsistent and discriminatory, and only 
entertains the most extreme precautionary actions (ie. prohibition), even where alternatives have been 
proposed that would cause no practical increase in risk above its intrinsically negligible level. The 
DOW has also reversed the burden of proof, which may be considered acceptable in commercial 
situations, but is not appropriate for community activities. Assistance should be provided to 
document the actual risk, but this has not been provided. Finally the DOW has not attempted to 
perform any cost benefit analysis, which the author contends, would demonstrate that their approach 
has a net detrimental effect on public health; the exact opposite of what it purports to achieve. 

In conclusion, it is imperative that Policy 13 and future DWSP's be radically overhauled to eliminate 
the possibility of future abuse of the Precautionary Principle and to ensure that only proper 
scientifically based risk assessments be applied in deciding on acceptable uses for drinking water 
catchments. Based on the information presented in this document and other information compiled by 
bushwalking organisations throughout W A, if such an approach were indeed followed, bushwalking 
with or without overnight stays should inevitably be found to be an acceptable activity throughout the 
catchments. Engendering appropriate behaviour in all participants should be achieved through 
education programmes not prohibition. 
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