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9 June 2010

Hon Brian Ellis MLC
Chairman
Standing Committee on Environment and Public Affairs
Legislative Council, Parliament House
PERTH WA 6000

Dear Sir
PETITION NO. 63 - INTERIM CARE CENTRE FOR ABUSED JUVENILES

Thank you for your letter dated 20 May 2010, seeking information from the City in
response to a petition tabled by Hon Michael Mischin MLC in the Legislative Council
on 30 March 2010, regarding the above matter.
When this matter first came to the City's attention, City staff sought advice from the
Department of Child Protection (DCP) to ascertain their intentions for future use of
the properties at 52 Timely Hostess Mews, Mariginiup and 2 Kentia Loop, Wanneroo.
Upon receiving advice from the Department the City formed the view that use of the
premises in the manner proposed (for care homes abused juveniles) would constitute
a "Residential Building" under the City's District Planning Scheme No. 2 (DPS 2)
which is a use prohibited in the zones where these two properties are situated. The
Department has contested the City's view and engaged Lavan Legal to set out the
legal argument in support of the Department's case. The City in turn engaged its
solicitors, Minter Ellison, to review the advice provided by Lavan Legal and to
respond accordingly. Copies of all relevant correspondence between the City and
the Department, Lavan Legal and Minter Ellison are attached for the Committee's
consideration.
Further to the above, the City has recently received correspondence from the
Department of Planning (DoP) providing background information relating to the
evolution of how 'care homes' have been dealt with under the Residential Design
Codes of Western Australia (R-Codes), in support of the DCP's argument that
development approval is not required to use the two premises in the manner
proposed. The City has reviewed this information and referred it to Minter Ellison for
consideration and further advice. Once their advice is received, the City will be in a
position to determine whether our original view is maintained (that the use of the
premises requires development approval but cannot be granted in the subject zones)
and if so, what action will be taken against the DCP if it commences using the
premises for the intended purpose.

Petition No. 63 - Interim Care Centre/or Abused J

I trust the attached information will be sufficient to assist the Committee in its
investigation of this matter.
Please do not hesitate to contact the undersigned if you should require additional
information regarding this matter.
Yours sincerely

Daniel Simms
CHIEF EXECUTIVE OFFICER
~(.
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Mr Paul McQueen
Partner
Lavan Legal
The Quadrant
1 William Street
PERTH WA 6000

Dear Mr McQueen
Proposed care homes -22 Kentia Loop, Wanneroo, Wanneroo and 52 Timely Hostess
Mews, Mariginiup
We act for the City ofWanneroo (City). We refer to your letter dated 14 April 2010 to Mr
Daniel Simms, Chief Executive Q-fficer of the City (Letter).
The Department for Child Protection (Department) proposes to locate two care houses within
the City. The care houses are to be used for the accommodation of children under the
guardianship ofthe Chief Executive Officer (CEO) ofthe Department (Care Houses).
We have been asked whether the proposed Care Houses are l single houses' for the purposes of
the City's District Planning Scheme 2 (DPS 2). Your Letter suggests that no planning approval
is required for the Care Houses. This contention is based on an argument that no 'development'
is being undertaken because the Care Houses are a continuation of the use ofland for 'single
houses'.
For the reasons set out below, we are of the view that the Care Houses are not 'single houses' for
the purpose ofDPS 2. We consider the proper classification ofthe Care Houses under DPS 2 to
be 'residential buildings'.
The consequence of this classification is that neither of the Care Houses is capable of approval
under DPS 2.
1.

Background

The Department proposes to use two premises in the City for the provision of acconunodation of
children under the guardianship of the CEO of the Department. The Care Houses are proposed
to be located at:
(a)

22 Kentia Loop, Wanneroo (zoned 'Special Rural' under DPS 2); and

MINTER ELLISON GROUP AND ASSOCIATED OFFICES
SYDNEY MELBOU.RNE BRISBANE CANBERRA ADELAIDE PERTH GOLD COAST
HONG KONG SHANGHAI JAKARTA SAN FRANCISCO LONDON AUCKLAND WElliNGTON

Lavan Legal
28 April 2010

(b)

2

52 Timely Hostess Mews, Mariginiup (zoned 'Special Residential' under DPS
2).

We understand (based on a Department document entitled 'Residential Care Homes') the Care
Houses will each:
(c)

contain four beds;

(d)

be aimed at providing 'a home-like environment not attainable within an
institutional setting ...';

(e)

have the appearance ofa 'home' or a 'house with home-like furnishings ';

(f)

be staffed by unit managers, psychologists, education officers and residential
care workers (the latter being rotated over three shifts per day, with two
workers on each shift) (DCP Staff).

The Letter states that the intended period ofresidence is for a period oftwo years. However, the
Department has provided inconsistent statements on the length of duration for the children. We
are advised that some information given to residents in the locality suggests that the maximum
period of occupation could be as short as three months.

2.

Classification of the Care Houses under DPS 2

2.1

DPS 2 relevant provisions
As the term 'single house' is not defined in DPS 2, we have looked to State Planning
Policy 3.1 - Residential Design Codes (R-Codes). Clause 1.9.1 ofDPS 2 provides that
words and expressions used in DPS 2 shall have the respective meanings given to them
either in DrS 2 or the R-Codes.
The R-Codes define a 'Single house' as:
'A dwelling standing wholly on its own green title or survey strata lot, together
with any easement over adjoining land for support of a wall or for access or
services and excludes dwellings on titles with areas held in common property'.
A 'Dwelling' is defined in the R-Codes as:
'A building or portion of a building being used, adapted, or designed or
intended to be used for the purpose of human habitation on a permanent basis
by a single person, a single family, or no more than six persons who do not
comprise a single family'. (Emphasis added.)
The R Codes define a 'Residential building' as:
'A building or portion of building, together with rooms and outbuildings
separate from such building but incidental thereto; such building being used or
intended, adapted or designed to be used for the purposes ofhuman habitation:
•

temporarily by two or more persons;
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•

permanently by seven or more persons who do not comprise a single
family, but does not include a hospital or sanatorium, a prison, a hotel,
a motel or a residential school.

We understand that the Care Houses would each house less than six persons;
specifically, four children.
One ofthe fundamental issues in classifying the Care Houses under DPS 2 is the length
of stay. If the length of stay is considered to be habitation on a permanent basis, then
the argument that the Care Houses should be classified as 'dwellings' and therefore a
'single house' (which do not require approval under DPS 2) may be bolstered.
On the other hand, if the length of stay falls short ofbeing permanent habitation, then
the Care I-louses may be better classified as a 'residential building'. This is because
'residential buildings' do not require human habitation on a permanent basis.

2.2

Case law on length of stay necessary to constitute habitation on a permanent basis
In Hope v City ofJoondalup [2007] WASAT 8 (Hope) the State Administrative
Tribunal (Tribunal) found that the occupation of a residence for a period of less than 60
days did not amount to human habitation on a permanent basis for the purposes of
definition of 'dwelling' pursuant to the R Codes. See also the Tribunal's decision in
Cavill v Mulholland [2007] WASAT 158.
The question as to the period oftime that is sufficient to constitute human habitation on
a permanent basis however is less precise. The question as to whether three months of
habitation is sufficient to constitute permanent habitation is debatable. It would seem
that a period of6 to 12 months would amount to habitation on a permanent basis (see
Hope at paragraphs 30 and 32).

2.3

The likely length of stay
We note that the Letter states that 'the term ofresidence is intended to be for a period of
two years'.
Whilst there may be an intention that children will each stay two years, that intention
may not be realistic. Children at the Care Houses may become unsettled, may not like
the locality and neighbourhood, may fall into trouble, may not like the relevant school,
other children (either in the Care House or not) or the DCP Staff and may need to be
relocated. Some children may no longer need to be under the guardianship of the CEO
ofthe Department and need to be moved.
These permutations make estimating the length of stay a difficult task, especially in
relation to vulnerable children under the guardianship of the CEO. It is perhaps for
these reasons that the Department has, we are advised, been providing varying estimates
ofthe length of stay in the Care Houses.
.
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Having regard to the inherent difficulties surrounding the length oftime that children
will be staying at the Care Houses, our advice to the City is that it is prudent at this time
to adopt a conservative approach in estimating the average length ofresidence.
Pl'oper classification of the Care Houses under DPS 2
Against this backdrop, we consider it is not appropriate to classify the Care Houses as
the continuation of the current use as a 'single house' because the threshold question of
habitation on a permanent basis cannot realistically and satisfactorily be addressed.

In our view, the better classification ofthe Care Houses is as a 'residential building'
under DPS 2. This is because unlike 'dwellings', 'residential buildings' do not include a
requirement ofhabitation on a permanent basis. Such a classification reflects the
practicalities and the nature of the Care Houses as providing a domestic environment to
vulnerable children.
3.

. Non-habitation of DCP Staff

Leaving aside the question of the length of stay of children in the Care Houses, we see other
inherent difficulties in classifying the Care Houses as 'single houses' for the purposes ofDPS 2.
The approach taken in the Letter to classifying the Care Houses seems to be to simply add the
four residential children with the two rotating DCP Staff and because the total is 'not more than
six persons who do not comprise a single family', the Care Houses are 'dwellings' and, in tum,
'single houses'.
In our view, this approach fails to take proper account of the fact that the DCP Staff do not
actually live in the Care Houses. The Care Houses are in fact a place ofwork for the DCP Staff.
The central tlrrust of the definition of'dwelling' in the R Codes is focussed on situations where
people live as a family (whether in fact they are a single family or not). The point is that the
definition implies that people in the dwelling all live together. The Care Houses are not of this
nature. The Care Houses are in fact a form of supervised accommodation because the DCP Staff
are not residents. People living in the Care Houses do not live as a family because the DCP Staff
are not permanent inhabitants. The Care Houses are in fact a constant amalgam of residential
children and working staff, not a family or family-like situation.
In our view, the proper characterisation of the Care Houses must take account of the fact that the
DCP Staff do not live in the Care Houses.
For this reason, we do not consider the Care Houses are 'dwellings' or 'single houses' for the
purposes ofDPS 2. In our view, the correct classification ofthe Care Houses is a 'residential
building' because there is no requirement to live pennanently, as a family, in 'residential
buildings'

4.

Conclusion

It follows that we disagree with the conclusions of the Letter. In our view, the use of the land for
the Care Houses is not a continuation of an existing use but a material change in use which
requires approval pursuant t9 clause 6.1.1 ofDPS 2.
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In our view, based on the information \ve have reviewed, the most appropriate classification of
the Care Houses under DPS 2 is a 'residential building'. \Ve note, however, that the use
'residential building' is an 'X' use in the 'Special Rural' and 'Special Residential' zones ofDPS 2
and not therefore capable of approval (refer clause 3.2 and Table 1 ofDPS 2).
Accordingly, we would recommend the Department examine other locations where 'residential
building' is a use capable of approval.
Please call Stephen Willey or Mark Gregory if you have any further questions.

Yours faithfully

MINTER ELLISON

mJF!/IH,
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The Quadrant
1William Street, Perth
Western Australia 6000

U LIC

GPO Box F338, Perth
Western Australia 6841
Tel +61 892886000
Fax +61 8 9288 6001
www.lavanlegal.com.au
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14 April 2010
Mr Daniel Simms
Chief Executive Officer
City of Wanneroo
Locked Bag 1
WANNEROO WA 6946
By Facsimile: 9405 5499
Dear Mr Simms

Proposed care homes: 22 Kentia Loop, Wanneroo and 52 Timely Hostess
Mews, Mariginiup
I act on behalf of the Department for Child Protection (Department) in relation to their
proposal to use two single dwellings within the District of the City of Wanneroo (City) for the
accommodation of children under the guardianship of the CEO of the Department (Proposed
Use).
Set out below is a submission supporting my client's contention that planning approval is not
required for the Proposed Use.
I have been provided with copies of recent exchanges of correspondence between the
Department and the City and summarise the background as follows:
1

2

The Department proposes to use two single dwellings in the City for the provision of
permanent accommodation of children under the guardianship of the CEO of the
Department, namely:
1.1

22 Kentia Loop, Wanneroo (Kentia Loop); and

1.2

52 Timely Hostess Mews, Mariginiup (Timely Hostess Mews).

The details of the Proposed Use are:
2.1

No more than four children will reside in each of the dwellings at anyone
time. The term of residence is intended to be for a period of two years; and

Please notify us if this communication has been sent to you by mistake. If it has been, any privilege between solicitor and
client is not waived or lost and you are not entitled to use it in any way.
621606385_1132363.doc
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2.2

The children will be under the care of two carers 24 hours a day (carers to
rotate in eight hour shifts).

3

The dwellings at Kentia Loop and Timely Hostess Mews are located on land within
the 'Special Rural' and 'Special Residential' zones of the district under TPS 2
respectively.

4

The Department has received notice from the City that complaints have been
received from residents of the locality about the potential impacts of the Proposed
Use.

5

The City has asserted by letter dated 19 January 2010 that development consent is
required for the Proposed Use, pursuant to TPS 2, on the basis of a use
classification of 'residential building'. The City points out that even in the event that
the Proposed Use is a 'public work' for the purposes of the PW Act, approval would
still be required from the West Australian Planning Commission (Commission)
having regard to the local planning scheme requirements

6

The City has subsequently advised the Department by letter dated 17 March 2010
that they do not agree with the Department's contention (set out in it's letter dated 16
February 2010) that no 'development' is taking place and that, as 'residential
buildings' are prohibited in the land use zoning of the two dwelling sites under TPS
2, development consent cannot in any event be granted for the Proposed Use.

7

Further, in this letter, the City has placed the Department on notice that
commencement of the Proposed Use constitutes a breach of TPS 2, for which
enforcement action may be commenced.

8

As you will be aware, the Department has on each occasion asserted that no
development approval pursuant to the requirements of the Planning and
Development Act 2005 (PO Act) is required. From a legal perspective, I support this
contention for the reasons set out below.

9

The term 'development' is defined in TPS 2 as follows:
'Development shall have the same meaning given to for the purposes of the [PO] Act
but shall also include in relation to any building, object, structure or places listed on
the Heritage List any act or thing that:

a) Is likely to change the character of the place or the external
appearance of any building; or
b) Would constitute an irreversible alteration to the fabric of any
building.'

10

Development is defined in the PO Act is as follows:
'The development or use of any land including:
(a)

---.-------..

Any development, erection, construction, alteration of or addition to any
building or structure on the land;
---.---~-----------------

621606385_1132363.doc
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(b)

the carrying out on the land of any excavation or other works ... '

11

Further, the term 'development' includes both the physical alteration of land and a
change of use of that land (University of WA v City of Subiaco (1980) 52 LGRA 360).

12

In my opinion, the Proposed Use represents a continuation of an existing approved
development, namely a 'single residential dwelling'. Although the term 'single
residential dwelling' is not defined in the City's Town Planning Scheme NO.2 (TPS
2), clause 6.1.3(b) of TPS 2, which relates to the erection of a lot in a 'single dwelling
house', indicates that any decision to approve or refuse such an application shall be
taken in consideration of the Residential Design Codes (R-Codes). It is therefore
appropriate to have regard to the R-Codes when considering the meaning of
'dwelling house'.

13

The R Codes define the term 'dwelling' to mean:
:4 building, or portion of a building being used, adapted or designed to be used in
the purpose of human habitation on a permanent basis by a single person, a single
family or no more than six persons who do not comprise a single family. ,

14

There can be no doubt that the Proposed Use is consistent with the R-Codes
definition of 'dwelling', as it proposes less than six persons who do not comprise a
single family or a single family of siblings.

15

Exactly what constitutes 'permanent' use of a dwelling has been the subject of
judicial discussion. In the matter Hope v City of Joondalup [2007] WASAT 8, a
property owner sought development approval for a change of use from a single
dwelling to short stay accommodation for families of up to 8 members for periods of
60 days. The Tribunal held in that matter [at 23] that 'accommodation for a period of
between 7 or 60 days is not for a considerable time and involves a visit or temporary
occupation, and residence, and is therefore not an abode.'

16

Materially, the Tribunal continued [at 32] 'the fact that occupation of a property is
limited to a fixed term does not mean that the property is not used by the occupant
on a permanent basis. Although it is a question of fact and degree as to what period
of intended occupation satisfy the permanent basis, there can be little doubt that if a
property let for human habitation for six or twelve months would be used on a
permanent basis.'

17

It is therefore submitted that the Proposed Use which accommodates children for
between three months and two years constitutes the permanent use for the
purposes of the definition of 'single residential dwelling'. On that basis, the
Proposed Use merely contemplates that continuation of the current authorised use
for residential purposes and does not comprise a change of use or constitute
'development' for the purposes of the PD Act.

18

I note in your letter to my client dated 17 March 2010 that the City has advanced the
argument that the proposed use is not that of a single residential dwelling but that of
a 'residential building'.

621606385_1132363.doc
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'Residential building' is defined in TPS 2 as having the same meaning given to it in
the R-Codes. The R-Codes define a 'residential building' use as follows:

A building or portion of a building, together with rooms and outbuildings separate
from such building but incidental thereto, such building being used or intended,
adapted or designed to be used for the purpose of human habitation:
•

Temporarily by two or more persons; or

•

Permanently by seven or more persons who do not comprise a single
family but does not include a hospital or sanatorium, a prison, a hotel, a
motel or a residential school.

20

As the Proposed Use contemplates four persons permanently residing within the
dwelling as opposed to seven persons or more, it is my considered opinion that the
'residential building' use argument made by the City, is not the correct classification
of the proposed use for the reasons set out above.

21

Accordingly, based on the submission set out above, I invite the City to reconsider
the position set out in its letter dated 17 March 2010 in relation to the need to obtain
development approval pursuant to TPS 2 and the action that may be taken by the
City to enforce compliance with TPS 2.

I look forward to hearing from you as a matter of urgency in light of the continued urgent
demand for operation of the proposed care homes in the City's District.
I request that you provide confirmation of receipt of this letter and that no further action in
respect of the matter will be taken, pending a written response from the City.

Yours sincerely

;:?~ t<~~
Paul McQueen
Partner
Counsel - Planning & Environment

-----_._-_._---_.

__

.~-_.

__._-----_._._-----_
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17 March 2010
Mr Terry Murphy
Director General
Department for Child Protection
PO Box 6334
EAST PERTH WA 6892

Dear Mr Murphy
PROPOSED CARE HOMES IN WANNEROO AND MARIGINIUP
Thank you for your letter of 16 February 2010 regarding the matter of the proposed
care homes at 22 Kentia Loop, Wanneroo and 52 Timely Hostess Mews, Mariginiup.
I wish to reiterate the City's position that, notwithstanding your Department's view,
the proposal for care homes would in fact require planning approval under District
Planning Scheme No.2, as a "Residential Building". However, this use is prohibited
on the subject lots, which are zoned Special Residential and Special Rural
respectively. As such, your Department cannot use those properties for your .
intended purpose nor can the City grant planning approval for that use.
In view of the above, I must advise that if your Department commences use of the
above properties for care homes, this would constitute a breach of the City's District
Planning Scheme No.2, for which action may be taken by the City to enforce
compliance with the Scheme.
I urge you to reconsider your position and invite you to advise me as to how you
intend to proceed.
Yours sincerely

Daniel Simms
CHIEF EXECUTIVE OFFICER

cc: Department of Planning

~ Government of Western Australia
~ Department for Child Protection

PU
Mr Daniel Simms
Chief Executive Officer
City of Wanneroo
Locked Bag 1
WANNEROO WA 6946

Dear Mr Simms
CARE HOMES IN WANNEROO AND MARIGINIUP

I refer to your letter dated 19 January 2010 and received by my office on
22 January 2010.
I appreciate that concerns have been raised within the community in relation
to the Department for Child Protection's (DCP) residential care homes at
22 Kentia Loop, Wanneroo and 52 Timely Hostess Mews, Mariginiup.
The DCP does not agree with the view that planning approval is required for
the use of the residential care homes in the way that is planned.
The Department's position is that there is no "development" taking place on
either of the properties that would necessitate planning approval. The two
premises will simply be used as homes in which children and young people in
my care reside. Therefore, this does not constitute an activity that falls under
the definition of "development" for the purposes of the Planning and
Development Act 2005.
In relation to your request for clarification regarding the
children will be accommodated in the care homes I can
long term. This is designed to provide these children
environment of a substantial period of time. It is not
premises be used for short-term, crisis accommodation.

amount of time that
inform you that it is
with a stable living
intended that these

The care homes are not child care centres and are supervised and run by
professional DCP officers who have the safety and wellbeing of the children
and the community in which they live as their main concern. This includes
regard not only for the community generally but particularly the community in
which the children live.

Office of the Director General
189 Royal Street, EAST PERTH WA 6004 (PO Box 6334, East Perth WA 6892)
Tel (08) 9222 2505 Fax (08) 9222 2653

As you know, we are consulting with as many people in the local communities
as we can, and I would also be happy to meet with you to discuss this matter
if you consider this would be helpful.
Yours sincerely

~~.~
V

Terry Murphy
DIRECTOR GENERAL
16 February 2010
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19 January 2010
Mr Terry Murphy
Director General
Department for Child Protection
PO Box 6334
EAST PERTH WA 6892

Dear Mr Murphy
PROPOSED CARE HOMES IN WANNEROO AND MARIGINIUP

The City has become aware of proposals by your Department to establish Residential
Care Homes within the City of Wanneroo; specifically at 22 Kentia Loop Wanneroo
and 52 Timely Hostess Mews, Mariginiup.
These proposals have generated considerable interest and concern within the
community and I would request your response and advice on the precise nature and
operation of the Care Homes.
The City has been in communication with various officers of your Department and I
am aware that your officers have also met with and spoken to a number of concerned
residents.
Information that has been provided by the Department and the Hon Minister for Child
Protection is conflicting. In particular, the City has been advised by your Department
that children between the ages of 10 and 17 would be accommodated for up to two
years, whereas in a letter to a local resident from the Hon Minister it is stated that
those children would be accommodated for up to three months only. Your
clarification of this matter would be appreciated.
Residents have expressed concerns that some of the children who may be
accommodated in these homes may be disruptive to the community. In this regard,
the City has been furnished with information of issues arising in other similar homes
in the Perth metropolitan area.
Further to the above, the City has already expressed the view to your Department that
planning approval is required for the establishment of Care Homes. From the
information already provided by your Department, it is clear that the care homes
cannot be considered as "Single Dwellings", which are typically exempt from the
need to obtain planning approval. Rather, they can be considered as a "Residential

Building" under the City's District Planning Scheme No. 2 (DPS 2), which
prohibited on the aforementioned properties.

IS

Even if it is argued that the proposed Care Homes are a "public work" (as defined by
the Public Works Act 1902) and therefore exempt from the need to obtain the City's
approval under DPS 2, approval would still be required from the Western Australian
Planning Commission under the Metropolitan Region Scheme. The Commission in
considering such a proposal will need to have regard to the local planning
requirements.
I look forward to your earliest advice and response on this matter. I would also be
pleased to meet to discuss this matter further with you at your convenience.
Yours sincerely

Daniel Simms
CHIEF EXECUTIVE OFFICER

cc: Department of Planning

