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Dear Committee,

Re: Submission to support Petition No 84 — Criminal Law Amendment (Home Burglary and
Other Offences Bill) 2014

Thank you for the opportunity to provide a submission on this petition.’ | have not made a complaint
to the Ombudsman.

| strongly urge the Western Australian Legislative Council not to not pass the Criminal Law
Amendment (Home Burglary and Other Offences Bill) 2014 (the Bill) in its current form. Your
petitioners ask that at the very least:

1. The legislation is amended so that it does not apply to young people (by removing all
references to ‘juvenile offender’ and changes to the counting rules for those under the age of
18).

2. The legislation is amended to ensure adequate review. This could be done by changing the
definition of ‘review date’ to mean ‘the first anniversary of the day on which the Criminal Law
Amendment (Home Burglary and Other Offences) Act 2014 section 4 comes into operation.’
I further recommend you consider an annual review process to ensure that any unintended
unjust consequences of the legislation are assessed and able to be addressed.

3. The Legislative Council refer the Bill to a Committee for further review prior to passing. A
Committee could assess the risk the legislation poses to children and its potential impact on
the rates of Indigenous young people in detention.

Concerns with the Bill in its current form are outlined below, and are extrapolated in the attached
Amnesty International report published in June 2015: ‘There’s always a brighter future’ — Keeping
Indigenous kids in the community and out of detention in Western Australia.

Disproportionate impact on Indigenous people

If passed, this Bill will have a disproportionate impact on Indigenous young people. From 2000 to
2013, WA has had one of the highest rates in Australia of imprisonment of indigenous people.”
Indigenous young people in WA are heavily overrepresented at every stage of the youth justice

system, and most overrepresented at the more punitive stages of the system." Between July 2013
and June 2014, Indigenous young people in WA were 52 times more likely than non-Indigenous
young people to be in detention; twice the national average."”

A 2001 review found that mandatory sentencing disproportionately impacted indigenous people by
the selection of offences targeted by the legislation (which were more likely to be committed by
Indigenous people); and by choices made by police and prosecuting authorities about the
processing of individual cases.’ The review found that 81 per cent of the 119 young people
sentenced under the three-strikes burglary laws were Indigenous."” Since 2008, the Children’s Court
has imposed far more custodial sentences for burglaries than for any other offence,” and mostly on
Indigenous children."" In 2012/2013, there were 104 custodial sentences imposed on Indigenous
children for ‘unlawful entry with intent/burglary, break and enter’, compared with 43 of the same for
non-Indigenous children.”



Changed counting rules

This Bill will amend the counting rules for determining ‘repeat offender’ status for those aged 16 and
17 so that multiple offences dealt with in court on one day will no longer be counted as a single
‘strike’.* Under the proposed changes, a magistrate would have no option but to impose a one year
term of detention or Conditional Release Order on a 16 or 17-year-old for their first court
appearance if they had been charged with three counts of home burglary. Chief Justice Martin said
recently: "l think if the home burglary legislation comes into force and the counting rules around
three strikes mandatory detention provisions are changed, we will see a lot more Aboriginal kids in
detention...| think that's a step in the wrong direction."™

The WA Children’s Court President has also expressed concerns the Bill will heighten the problem
of incarceration of Indigenous people, particularly young people.™ He said the Bill will: “likely result
in an increase in the number of Aboriginal young people from country WA being sentenced to
lengthy terms of detention ... if the Court is obliged to impose a term of detention or imprisonment of
at least a year, it will have little or no scope to properly reflect the level of seriousness of the
particular offence in the sentencing option and the length of the term imposed” *"

Minimum sentences for aggravated home burglary

The Bill will also introduce mandatory minimum three year terms of detention for further offences
committed in the course of an ‘aggravated’ home burglary for 16 and 17-year-olds.*” Circumstances
of aggravation include committing a burglary in company with another person, being armed or
pretending to be armed with a dangerous weapon and threats to injure and detaining a person.”
While the offences to which these laws apply are extremely serious in nature, they already attract
considerable penalties. The Government has provided no case examples to justify why such
minimum sentences are required for juveniles.

The impact of these provisions could be manifestly unjust in certain circumstances. The Bill could,
for example, have the effect of imprisoning a 16 or 17 year old, who has never committed a prior
offence, but is found to be an accomplice to the offence of grievous bodily harm in the course of an
aggravated home burglary, because they were pressured into watching out front of the house while
the crime was committed by others. In that circumstance the judge would have no choice but to
sentence them to 3 years, at least one of which would be likely to be served in adult prison.

Broader concerns about WA’s mandatory sentencing regime

The research to date indicates that mandatory sentencing does not reduce crime and does not have
a deterrent effect. In 2001, an independent review of WA’s mandatory sentencing found no
evidence that the laws had deterred crime, reduced recidivism, or promoted rehabilitation.* A
Government-commissioned WA review in the same year also indicated that the laws had little
impact on crime.™" On a national level, a review completed in 2008 by an independent statutory
body in Victoria found that mandatory sentencing is unlikely to achieve its aims, and that existing
research shows that ‘making a penalty mandatory rather than discretionary will be unlikely to
increase its deterrent value’ " Similarly, a 2014 Law Council of Australia report found a lack of
evidence as to the deterrent value of mandatory sentencing regimes in reducing crime.™

The Committee on the Elimination of Racial Discrimination has recommended that Australia abolish
its mandatory sentencing regimes on the basis that the laws may constitute direct or indirect
discrimination.” Similarly, the Committee Against Torture has noted concern with Australia’s
compliance with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT) and recommended mandatory sentencing laws are abolished.™ Further,
mandatory sentencing conflicts with Australia’s obligations under the International Covenant on Civil
and Political Rights (ICCPR) and the Convention on the Rights of the Child (CRC).*"

Please advise if you require further written and verbal evidence to support this submission.

Yours si%erely

Tg"{my Solonec
Indigenous Rights Manager
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