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PETITION N0 35 - METRO CENTRAL JOINT DEVE OPMENT ASSESSMEN

PANEL- PLANNING APPLICATION -94 KITCHENER ROAD, ALFRED COVE
Thank you for your letter of 19 June 2014 regarding the above-mentioned petition.
I understand the interest of the Committee in the Development Assessment Panel
(DAP) process and I attach information to assist the Committee in their consideration
of this matter.

I also offer comments that I am committed to the DAP system and believe it offers a

balance between local knowledge and planning expertise to ensure challenging and
complex planning decisions are determined in an independent manner that best
promotes transparency, consistency and reliability.
In the interest of continualimprovement, there was a review of the DAP system in
20.3, which involved extensive stakeholder consultation, including industry
representatives and local governments.

As an outcome of that review, there will likely be further changes to the DAP
Regulations, as part of the State Government's wider Planning Reform Phase Two
measures. Parliament will remain involved in any further legislative amendments to
the DAP Regulations in accordance with section 42 of the Interpretation Act 7984.
I appreciate the Committee raising this matter with me and trust this detailed
explanation is of assistance.
Yours sincerely

o

JOHN DAY

MINISTER FOR PLANNING;
CULTUREANDTHEARTS
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HowtheDevelopmentAssessmentPanelsystem works
Development Assessment Panels ('DAPs') were established on I July 2011 through
amendments to the Planning and Development Act 2005 ('the PD Act'). The Second
Reading Speech, given when the legislation was introduced, set out how the DAPs
operate:

Development assessment panels. ' This part introduces new provisibns into the
Planning and Development Act to provide the heads of power for the establishment
of development assessment panels- DAPs-in Western Australia. Regulations will
contain deterIs on trigger thresholds for DAP assessment, sitting fees for panel
members, and other admihistratiVe and operational details. Development
assessment panels are panels comprising a mix of technical experts and local
government representatives with the power to determine applicatibns for
development approvals in place of the relevant decision-making authori'ty.
The Mim^ter for Planning will create a panelfor each local government area, and
these panels will determine development applicatibns made under local and region
planning schemes. They will be required to make deci:SIons in accordance with the
existIhg planning framework, and take into account any local or state plannihg policy
or other matter that the responsible authority would ordrnari!y be required to take Ihto
account.

The introduction of development assessment panels is one of the fundamental

principles of the national Development Assessment Forum's leading practice model
for development assessment. Leading practice model 8, professional deterinI'nation

for most applications, promotes the principle of development assessments being
determined by professi'onal staff or private sector experts against known policies,
o^Iectives and rules. In addition, leading practice model 5, single point of
assessment, promotes a single point of assessment for applications using consistent
pollby, objectives andrules.

This model also promotes limiting referrals to agencies with a relevantrole for advice
only, avoid^^g the need for separate approval processes. South Australia and New

South Wales have already introduced development assessment panels into their

planning systems in accordance with the DAF model. Victoria has also recently
passed legislation to Implement development assessment coinmissi'ons to perform
the role of development assessment panels.

In Western Australia two types of development assessment panels will be created-

local development assessment panels and joint development assessment panels.
The two differenttypes of panels are proposed to best cater forthe varying degrees
of development within local governments in this state. Local development
assessment panels will be created to determine applicatibns made in one local

government area. As such, these panels will be created only for high-growth local
governments.

Joiht development assessment panels will be created to determine development
applibatibns made in two or more local government areas. The majori'ty of panels
created will be 101'nt panels, as they will support small metropolitan councils and

regional/o0al governments. The classes of applications that will be determined by
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these panels will be prescribed in newregulations made under this part. Consultation
wi'th local governments is currently bel'rig undertaken to determine the appropriate
levelofdevelopmentthat should be determined by these panels.
The I'ntroduction of development assessment panels in Western Australia will have
significant benefits for/o0a/ governments, the development industry, landowners, the
general community and other stakeholders. They aim to help to I'mprove the planning
system by providing more transparency, consistency and reli^biffy Ih decision
making on complex development applications. As regulations prepared under this
part will clearly identify what classes of development applications are to be
deterinI'ned by development assessment panels, applibants will be well aware of who
will be deterinIh^^g their appffcatibn. The determination of complex appffcations will
also be improved by the involvement of experts with technical knowledge on the
panel.

The involvement of independent experts will also hely? to sinke an appropriate
balance between local representation and professional advice in decision makihg by
ensuri'rig that decisions made by the panel are based on the planning merits of an
appffcation.

^naily, the use of development assessment panels will he47 to address Issues with

dual approvals by making the relevant panelthe single decision-making authori'ty
under both local andregion planning schemes. '

Themdependence of DAPs as expertindependentdecision-making bodies
DAPs are expert independent decision-making bodies, comprising a mixture of
professional specialists and local government representatives. The Panels were
deliberately created to operate at arms'length from the State Government, in much
the same way as the State Administrative Tribunal, Ombudsman or Salaries and
Allowances Tribunal.

Local governments still remain the level of government most involved in the DAP
process. Local governments continue to receive DAP applications, assess them on
their planning merits, prepare a report with recommendations, and then often have

Council comment on that DAP application. DAPs consist of up to two local

government Councillors.

By contrast, there is no person on the Panel representing the Western Australian

Planning Commission. Similarly, the role of the Director General of the Department
of Planning is primarily limited to issuing practice notes under regulation 40(5)
Planning and Development (Development Assessment Pane!) Regulatibns 2017
('DAP Regulations'), concerning the practice and procedure of DAPs.

The involvement of the Minister is limited to appointing new DAP members and
oversight of the system as a whole. It is important to emphasise that the Minister
has no direct role in any individual DAP application.

As correctly observed in one of the submissions, only the Presiding
DAP is authorised under regulation 48 of the DAP Regulations to
comments aboutthe merits and reasoning of a decision.

Member of a

make public
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The DAP system is specifically designed this way to promote greater transparency,
consistency and reliability in decision making on complex development applications.
This is especially important because planning decisions can have impacts beyond a
single local district, being of significance to the wider community, and the people of
Western Australia as a whole. DAP applications, especially applications within the
mandatory threshold of $7 million or more, are the very kind of developments that
may have elements of wider State significance.
The issue of density, which seems to be a chief concern of residents in this matter, is

one such issue where maintaining an appropriate balance between local and wider
State interests is an important challenge. As outlined in the Government's Directions
2037 framework, the State needs to cater for an expanding population. This means a
better use of existing infrastructure and transition towards a medium-density future
growth scenario forthe Perth and Peelregion, which is forecast to have as many as
3.5 million people overthe nexttwo decades.

HowDAP members are appointed to Panels
The relevant local government members are nominated by the respective Council.
Each local government provides a list of four Councillors, two of which become DAP
members and two become alternate members.

The specialist members are appointed in accordance with the requirements of
Division 2 of the DAP Regulations. The regulations impose an extensive and
demanding selection process.

This selection process begins with the establishment of a register of persons with
suitable tertiary qualifications and extensive experience in a relevant area of

expertise. This can include, but is not limited to, the fields of town planning,
architecture, urban design and engineering.

The names on the register are then submitted to a short-list working group for further
refinement. The working group consists of a broad range of major stakeholders,

including possible representatives of: the Department of Planning; WALGA (the
Western Australian Local Government Association); the WA Division of the Planning
Institute of Australia; the Housing Industry Association; the Urban Development
Institute of Australia; the Property Council of Australia; the Real Estate Institute of
Western Australia; and the Master Builders Association of Western Australia.

The short-list working group in turn reviews the register and prepares a short-list of
names.

The names are then further vetted in accordance with the State

Government's standards and policies concerning the appointment of persons to

statutory boards and committees.

All DAP members, including both local government and specialist members, are

required to undertake further professional training in accordance with regulation 30
of the DAP Regulations. This training is provided by lawyers with experience in
planning and administrative law, at the direction of the Director General of the
Department of Planning.
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The breadth and depth of this further training is demonstrated by the DAP training
manual, a copy of which is given to each DAP member. Importantly, the manual
includes the publication, Making Good Planni'rig Decisions, written by Belinda
Moharich, Director of Flint Moharich: Planning and Environment Law. All of these
relevant publications are also made available for public inspection and downloading
from the DAP website htt ://da s. Iannin

wa

ovau/

When (andhowmuch) discretion can be exercised by the Panels
Section 777A of the Planning and Development Act empowers regulations to be
made that prescribe classes of development applications that must be determined by
a DAP as if the DAP were the responsible authority under the relevant planning
instrument.

This is in turn reflected in regulation 9 of the DAP Regulations, which states the
manner and form in which a development application is made, and the requirements
under the planning instrument as to notification, advertising and consultation
procedures, are not affected by the regulations. Similarly, regulation 16 states the
provisions of the Planning and Development Act and applicable planning instrument
continue to apply to a DAP decision as if the DAP were the responsible authority in
relation to the planning instrument.

This means that DAPs are obliged to determine applications in accordance with the
existing planning framework, as if the DAP were the responsible authority. In this
way the DAP is often said to 'stand in the shoes' of the responsible authority.
Importantly, the DAP is still bound by the existing legal and planning framework as
the responsible authority ordinarily would be. Therefore, the DAP must consider and
apply the local government's scheme requirements, as if the DAP were the local
government. The DAP otherwise has no discretion to act beyond the jurisdictional
scope of the local government.

In the specific case of 94 Kitchener Road, A1fred Cove, I observe in the Minutes of

the City of MeIville's Special Meeting of 24 February 2014 on page 16, there is the
following statement about discretion:

'Variations to plot ratio and height can be considered where all potential amenity
impacts are adequately mitigated under CPS5 and the Design Princfy>/es of the
R-Codes. As outlined within the report, the design measures proposed are
considered to mitigate a number of potential amenity impacts, in relation to the
streetscapes of Kitchener Road and Cotri/I Street, and also upon the adjorh^^g
residential propentes. It is considered that the height proposed contributes to an
amenity impact on the surroundihg locality and it I^ considered that the overalleffect

of the discretion sought on height together with the discretibn sought on plot ratio
would be a building scale which is out of character wi'th the surrounding locality. '
The report appears to acknowledge the existence of discretion, but suggests it

should not be exercised in this instance because of concerns about character.

Without commenting on the actual planning merits of this case, as a general
planning principle, the more intangible and subjective a planning consideration, such

as character and design, the more such a decision is dependent upon the
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robustness of the local government's own existing policy framework.
It is important to note that concerns with respect to character and design, which are
more subjective planning considerations, are understood. It is with this in mind that

the Planning Makes It Happen: Phase Two discussion paper released for public
comment in late 2013, canvasses ways better built form and design outcomes can
be promoted. These include suggesting local governments establish design
advisory panels, as well as promoting quality architectural principles through
enshrined policies and design manuals.

In the interim, it is important to remember the JDAP, like the local government, is
already constrained at law, being limited to applying the underlying local planning
framework as established and administrated by the local government. Thus, to the
extent there are concerns about the scope of the JDAP's discretion, it is arguably
more a question as to how the relevant local government establishes its own local
planning system, which the JDAP is bound to apply.
For these reasons, criticisms about DAP decisions sometimes fail to take into

account the underlying local planning framework, which already limits a DAP's
discretion. Given the combination of local knowledge and planning expertise,

including in the areas of town planning, architecture, urban design and engineering,
it cannot be reasonably said that the JDAP was not equipped to exercise discretion
in accordance with the basic principles of good design and scheme objectives.
Decisions at 94 KitchenerRoadand terms of petition

Please note that because DAPs were established by Parliament as independent
decision-making bodies, it would not be appropriate to provide a detailed
commentary on the planning merits of this or any other specific case.

Moreover, it is observed that this particular decision was subject to the oversight of
the State Administrative Tribunal ('the Tribunal'), which is empowered under the
State AdmihistratiVe Tribunal Act 2004 ('SAT Act') to operate as the State's premier
independent body for reviewing certain administrative decisions. Pursuant to

section 27(,) of the SAT Act, it is the Tribunal which has the de novo jurisdictional
authority to review decisions with the object of ascertaining the correct and
preferable decision.

Therefore some general comments in relation to the decisions at 94 Kitchener Road

are offered. The comments from the Hon Sue Ellery MLC that the Minister is less

likely to comment on the planning merits of the decision as opposed to the operation
of the system as a whole are agreed with. In this regard the Minister is further
advised by the DAP Secretariat.

The submissions encapsulate the concerns received during the community
consultation phase forthe proposed development. It seems the primary issues relate
to the plot height ratio, boundary setbacks and the resulting impacts of bulk and
scale on the adjoining lower density residential properties.

As the proposed cost of the development at 94 Kitchener Road was greater than

$7 million in value, in accordance with regulation 5 of the DAP Regulations, it was
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required to be referred to the Metro Central Joint Development Assessment Panel
('JDAP') for determination. The JDAP initially made the decision to refuse the
application on 9 September 2013, as the proposed development was not considered
to satisfy the requirements of the Community Planning Scheme No. 5 and the
Design Principles of the Residential Design Codes.
In accordance with regulation I8, the applicant had a right of appeal to the Tribunal.
The Tribunal can be requested to provide an independent review of a planning
decision. It is important to observe this right of review is available with respect to any
planning decision, including decisions typically made by local governments, and is
not merely a special feature of the DAP system.
In this case, the applicant exercised their right of appeal for an independent review
by the Tribunal. A mediation process then ensued under the auspices of the

Tribunal. As to resident concerns about mediation behind closed doors, section 54(6)
of the SAT Act requires mediation to be held in private. Again, this is a pre-existing
requirement under the Tribunal system, also found in reviews of local government
decisions, and is not merely a special feature of the DAP system.

Moreover, as to resident concerns that they were not permitted to be heard by the
Tribunal, that is a matter for the Tribunal. Under section 38 of the SAT Act, the

Tribunal has discretion to allow third parties to be joined as a party to a proceeding.
Given the Tribunal's independence, it would not be appropriate to comment on its
decision in that regard.

Following likely changes made to the development application as a result of the
mediation process, the Tribunal invited the JDAP to reconsider its decision in

accordance with section 31 of the SAT Act. Again, this is a pre-existing requirement
under the existing Tribunal system, also found in reviews of local government
decisions, and is not merely a special feature of the DAP system.
The JDAP reconsidered the application under the Tribunal's direction on 10 March

2014, where the Panel decided to approve the amended plans in accordance with its
empowered discretion.

It is noted that the decision for approval was carried four to one and it should be

acknowledged that this included the support of one Councillor of the City of MeIville.
As Minister I support the view that due process was followed in the assessment of
this application. I am advised public consultation had been undertaken in

accordance with the requirements of the City of MeIville and the application
been subject to assessment based on the planning merits of the proposal.

had

