Hon David Templeman MLA
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Hon Matthew Swinbourn MLC

Chair
Standing Committee on Environment and Public Affairs
Parliament House
4 Harvest Terrace

WEST PERTH WA 6005

Dear Mr Swinbourn
Thank you for your correspondence dated 14 February 2019 regarding
Petition No 97 - Performance of the Local Government Standards Panel.
The Standards Panel is established under the Local Government Act 1995 (the
Act) as a quasi-judicial body to examine complaints of minor misconduct made
against council members. These allegations must show that there has been a
breach of one or more regulations forming the Local Government (Rules of
Conduct) Regulations 2007.
The petition and submissions provided reflect deficiencies in the understanding of
the legislative framework for the Standards Panel and the processes required
under the Act to accord natural justice. The attachment provides an outline of that
legislative framework for the Committee s information.
The petition and submissions also contain a number of errors of fact. As an
example, the petitioner states that the members of the Standards Panel have
largely stayed the same. Since 21 October 2007, when the Panel came into
existence, there have been twenty-five holders of positions on the panel:
Position
Presiding member
Deputy to presiding member
Local government member
Deputy to local government member
Legal member
Deputy to legal member

Number of holders of office

3
5
3
4
5
5
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The Annual Reports of the Standards Panel are laid before each House of
Parliament each year. These are available at:

http://www. parliament.wa.gov.au/Test/Tables.nsf/(searchARTabledPapersDesc)?
SearchView&Querv=standards%20panel&Start=1&SearchOrder=4&SearchMax=
AII&sWord=standards%20panel&sPaperNumber=&sPaperName=&sStartDate=&s
EndDate=&sWordVar=1&sFuzzv=&sMaxResults=AII&sSortOrd=0&sAdv=.
The Committee may wish to consider the information contained in these Reports
in deciding whether a full inquiry is justified.
The Committee has requested a copy of the 2016 Independent Review into the
Local Government Standards Panel . While there was no review which meets that
description, a review was conducted by a Departmental employee in 2015/16,
which looked at ways to improve the operation of the Standards Panel and the
wording of the regulations themselves. It did not examine the selective application
of the Local Government (Rules of Conduct) Regulations 2007 (as is suggested in
the submission by the Hon Charles Smith MLC).
Phase one of the Act review included a topic on meeting community expectations
of standards, ethics and performance, including mechanisms to deal with
breaches. One of the key reforms arising from that review is the development of a
new code of conduct for council members. These legislative amendments are

expected to be introduced to Parliament very soon. A draft of the new Rules of
Conduct Regulations will be released for public comment later in 2019.
I respectfully conclude my submission by making the following points:
1. In so far as the petition requests that the Committee review individual matters
dealt with by the Standards Panel, I respectfully suggest that the appeals
regime provided for in the Act is the appropriate and best equipped forum for
review of those particular matters.

2. In so far as the petition deals with the general scheme and administration of
the complaints made about elected member behaviours, I also respectfully
suggest that the review of the Act is providing comprehensive coverage of
those issues.

iu for giving me the opportunity to comment on the request for an inquiry.

LEMAN MLA
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LOCAL GOVERNMENT STANDARDS PANEL
Lodging a Complaint
• Any person - council member, officer or community member - can lodge a

complaint alleging a breach by a local government council member of one or
more of the Local Government (Rules of Conduct) Regulations 2007.
• The complaint must be lodged with the complaints officer at the relevant
local government, (s 5.107 of the Local Government Act 1995).
• The complaints officer must acknowledge receipt of the complaint (in writing),
give a copy of the complaint to the council member, and send the complaint to
the Standards Panel within fourteen days (s 5.107). There is no discretion.

Procedural Fairness
• When a complaint is received by the Standards Panel, a copy of the
documentation received is sent to the council member, who is given the
opportunity to provide a written response to the allegations contained within the
complaint.

• The Standards Panel considers all of this material before making a finding as
to whether a breach has occurred.

Basis for Standards Panel Findings
• The Standards Panel has no powers of investigation. It determines matters on
the basis of the material placed before it.
• In doing this, the Panel must determine whether it is more likely than not that a
breach has occurred (s 5.110(2)).
• This finding is made in relation to the specific Rule of Conduct against which
an allegation has been made. Each element of the particular Rule must be
demonstrated for a finding of breach to be made.
• In doing so, the Panel has regard to previous State Administrative Tribunal
decisions and relevant case law.

• The Panel has the power to refuse to deal with a complaint if it is satisfied that
the complaint is frivolous, trivial, vexatious, misconceived or without substance

(s 5.110(3A)).
• Each party must be given written notice of the reasons for any finding or any
refusal to deal with a complaint (s 5.110(4)).

Natural justice
• If the Standards Panel makes a finding of breach, it is required to give the
council member the opportunity to make a submission on how the breach

should be dealt with (s 5.110(5)).
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• The Panel considers this submission in deciding whether to dismiss the
complaint or impose a sanction of one or more of the following: training,
ordering a public apology or a public censure (s 5.110(6)).
• Each party is then notified of this (s 5.110(7)).

Rights of Appeal
• Either party can apply to the State Administrative Tribunal for a review of a
decision of the Standards Panel when a breach has been found and the
decision has been made to dismiss the complaint or make an order (s 5.125).

Composition of the Standards Panel
• Schedule 5.1 of the Local Government Act sets out provisions relating to the
Standards Panel.

• The Panel consists of three members appointed by the Minister of whom:
o one person is to be an officer of the Department (Presiding Member);
o another person is to be a person who has experience as a member of

council (local government member);
o and the other is to be a person having relevant legal knowledge.
• The local government member is appointed from a list of nine names submitted
to the Minister by the WA Local Government Association.
• Each member has a deputy who must have the same qualifications as the
member they represent.

• All three members (or their respective deputy) must be in attendance for a
quorum.

• The term of office is for a maximum period of four years although members can
be reappointed.

Reporting
• The Standards Panel is required to prepare an Annual Report and provide it to
the Minister by 31 August each year (Schedule 5.1).
• This report is tabled in Parliament.
• The report is not to identify or enable the identification of any council member
unless a sanction has been imposed by the Standards Panel.
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