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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from 2 April. 
HON NICK GOIRAN (South Metropolitan) [5.14 pm]: The more things change, the more things stay the same! 
Here we are now, on 3 April, and the last time this bill was before the house was yesterday, 2 April. Yesterday, 
Hon Aaron Stonehouse put forward a quite reasonable request that the government defer its consideration of this 
bill, and the government simply said no. It continues with its bullying approach with members, and wants them to 
have less time than the government to consider this review. Today is 3 April and, as I said, the more things change, 
the more things stay the same. We still have not received an apology from the Parliamentary Secretary to the 
Minister for Health regarding her remarks on 14 February this year. We still have not received an apology from 
Minister Cook regarding his remarks on 21 February. We still have not seen the submissions to the review. They 
have not been tabled by the government, notwithstanding its remarks on 14 March last year. We still have not seen 
any sign of the government’s alleged legal advice that it is relying on in respect to this matter. We still have not 
seen any sign of the government’s response to the review by Sonia Allan. We still have not received any indication 
from the government on its view of the proposed amendments currently on the supplementary notice paper. 
Regrettably, the government, in its typical arrogant style, wants to continue to try to bulldoze this legislation 
through the Legislative Council. I was appalled to hear earlier today that the Leader of the House—the Leader of 
the Government in the Legislative Council; the most senior member opposite—referred to my remarks in this place 
on this bill as “selfish”. I wonder whether the Leader of the House found the remarks of Hon Dr Sally Talbot 
selfish on the waste avoidance and resource recovery bill. I wonder whether the Leader of the House found the 
remarks of former member Hon Ken Travers as selfish when we were dealing with one of those finance bills under 
the previous government. 
Hon Peter Collier: It was a duties bill, which they supported. 
Hon NICK GOIRAN: It was a duties bill, which, I might add, that member spoke at length on even though the 
Labor Party supported it! At least I am on the record as indicating I will be opposing the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018. The Leader of the House, the most senior member 
opposite, suddenly referred to my remarks in this speech as “selfish”. I am flabbergasted by those types of remarks 
from the Leader of the House. 
I also note that Minister Cook said today that the bill currently before the house is simply a matter of commonsense 
and technical changes. If that were true, why has Minister Cook given members opposite a conscience vote on this 
matter? If it were simply a matter of commonsense and technical changes, there would be no need for members 
opposite to have a conscience vote—the Labor Party would have a party position and it would bulldoze the 
legislation through, as happens commonly in the other place. I think we all know the truth in this matter. This is 
anything but a bill of commonsense and technical changes. This bill seeks to extend the categories of individuals 
who can access surrogacy in our state. The government’s view is that single men are being discriminated against 
in Western Australia because they cannot birth a child. Members are entitled to hold that view; the government is 
entitled to hold that view. I say that that is invented discrimination. It is not a matter of discrimination; it is 
a consequence of biology. Be that as it may, that is my view. Other members may share my view; other members 
may disagree. But for the Minister for Health in this state to suggest that somehow this is commonsense, I would 
implore him to poll the electorate. Why do we not poll the people of Western Australia to ask them whether they 
think it is a matter of commonsense that the government needs to intervene and inject itself into a matter of 
so-called discrimination because single men cannot birth children? I would be fairly confident that the people of 
Western Australia would say that that is the precise opposite of commonsense.  

In the same breath the minister said that this a matter for simple technical changes—technical changes! We know 
that we cannot trust a word that comes out of that minister’s mouth. This is the same man who said to the people 
of Western Australia that the report by the independent reviewer, Associate Professor Sonia Allan, had nothing to 
do with the matters currently before Parliament. Those were the words of Hon Roger Cook, Minister for Health. 
He said that to the people of Western Australia through the media. It is interesting that he chose to do it through 
the media and not through the parliamentary process. I suspect very much that Hon Roger Cook has not put those 
comments on the parliamentary record because he knows that quick smart he would be referred to Procedure and 
Privileges Committee for misleading and being in contempt of Parliament. That is why he has chosen not to say 
that through the parliamentary secretary in this place or in the other place. Instead, he tried to mislead the people 
of Western Australia through the media by suggesting that these two reports have nothing to do with matters before 
Parliament. We know that that is utter rubbish. As I said yesterday, members need only look at section 3.4 in part 2 
of the report to see that this is precisely on point. Why has Hon Roger Cook not said anything about that issue ever 
since? It is because he is utterly embarrassed. He is ashamed that he has been exposed. He should apologise to the 
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people of Western Australia and certainly to this Parliament for trying to blindfold members in here when 
exercising their conscience vote. 

As I say, the more things change, the more things stay the same. We still have the same arrogant government that 
we had yesterday, we still have members who have misled the people of Western Australia and we have a member 
who has misled Parliament and does not want to apologise to Parliament and continues to stick their head in the 
sand. We have a government that continues to hide the submissions for the review and refuses to table them. 
I notice that here we are today, on 3 April, and there is still no sign of those submissions on the table in front of 
us. The government wants to continue to hide them despite the fact that in an answer to a parliamentary question, 
which I asked on 14 March last year, the government said that it would make the submissions public. Where are 
they? Why will the parliamentary secretary not put them on the record on the table in front of us? Why is the 
government continuing to hide these things? 

Hon Tjorn Sibma has pursued with some vigour the government’s refusal to provide us with the legal advice that 
it is hiding behind. We know that the government continues to hide that advice. As for the response to the review, 
it is the height of irony and arrogance of the Minister for Health to press ahead with this bill in this place and deny 
Hon Aaron Stonehouse a few more days to consider this 600-page report. The Minister for Health says that under 
no circumstance will that member be given any more time, despite the fact that the Minister for Health sat on this 
report for 10 weeks. That is the situation that we find ourselves in. If that is not bad enough, the government has 
been exposed for being deceptive and telling mistruths to the people of Western Australia through the media. We 
now know that because it is on the record. No-one has tried to correct it, because we have only to look at section 3.4 
to know that the review report is highly relevant to the matters before Parliament. Meanwhile, the government 
says that it is still considering the report and the review. There are dozens and dozens of findings and 
recommendations in this review. Minister Cook thinks that he can take a bit more time to think about them, but 
when Hon Aaron Stonehouse wants to have a few more days to think about the 600-page report, the answer is no. 
That is the bullying approach taken by this government, and I will not countenance that for one moment. As I say, 
the more things change, the more things stay the same with this government. 

We left off yesterday with me explaining to members and seeking support from them for one of the amendments 
I have foreshadowed that is currently on the supplementary notice paper. The purpose of that amendment is to 
seek that our laws on surrogacy in Western Australia have extraterritorial application. People cannot enter into 
commercial surrogacy arrangements in Western Australia. It is important for us to consider why we would not want 
people to involve themselves in commercial surrogacy arrangements. Interestingly, we concluded yesterday evening 
by looking at that high-profile case in the United States. I should finish that story. On Monday, 2 October 2017, 
the US Supreme Court announced that it would not hear that case. That of course was a big win for the commercial 
surrogacy industry in the United States of America. There are other high-profile examples of commercial 
surrogacy. I draw members’ attention to a 2019 book review article entitled “The $100,000 Baby”. I will briefly 
quote some sections of that article; it begins by saying — 

What would you think if America’s favorite marketplace, Amazon, started selling babies to men and 
women who genuinely desired, with all of their heart and souls, to become parents? These are good people 
who would treat their purchases like family, for a lifetime. 

What do you think? Do you think this is absurd? Should markets exist where men, women, and couples 
have the opportunity to buy parentage? What if these markets already exist? In his newest publication, 
The One Hundred Thousand Dollar Baby: The Ideological Roots of a New American Export, David Smolin, 
claims that they already do. 

In his article, Smolin boldly states that America is “actively building worldwide markets in children” and 
“a primary present manifestation of this worldwide market is surrogacy.” 

… 
David writes, “what was once perceived as radical has become increasingly plausible.” 

… 

He states that the “political, legal, and cultural left in the United States has long critiqued the 
‘traditional patriarchal family’ bound together by heterosexual marriage and biological relationship” and 
the result has looked for ways of “decoupling sexual activity from pregnancy, pregnancy from birth, and 
biological procreation from social and legal parenthood.” The goal, David writes, “is to make procreation 
a choice unbounded by biology.” 

The right to procreate then is “conceptualized as a right to a child, or at least the means of obtaining 
a child” and where there is a right, there is a law to accommodate it. Unfortunately, states like California 
have bought into this ideology and have successfully mainstreamed the one hundred-thousand-dollar baby. 
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… 

David continues his paper by exposing the surrogacy industry in California, the United States, and 
beyond. Financially speaking, the United States is on the high-end of the surrogacy market, but still seems 
to be an attractive option to intended parents due to the deceptive perception that the United States has 
“stable legal systems explicitly supportive of commercial surrogacy” and is “well-regulated and 
trouble-free.” Under this charade, the American surrogacy industry advocates for global markets in 
children, even though experts and councils from other nations view surrogacy markets as explicit baby 
selling and child trafficking. 

It goes on to say — 

… it is clear that California, and America at-large, are “willing to allow practices that risk the life and 
health of surrogate mothers, and even the resulting children, if it serves the interests of the customer, the 
intending parents, and the intermediaries who profit from surrogacy” and are “willing to place women’s 
bodies under the dominion of intending parents and the industry.” 

They go on to effectively end the review by saying — 

David ends his publication with a crucial call to action; a call for resistance. 

The resistance is then quoted verbatim — 

Resistance is not futile because there is something in human beings that wishes to perceive values beyond 
self-interest, market-variations, and economic benefit in themselves, others, and their most personal 
relationships. Indeed, resistance is not futile because most human beings are repulsed by primarily 
market understandings of family formation and parent child relationships… 

If resistance were futile, jurisdictions that once were global centers for commercial surrogacy, such as 
Cambodia, India, Nepal, Thailand, and the Mexican state of Tabasco would not have chosen to limit 
foreign commercial surrogacies conducted within their territories. If resistance was futile, Sweden would 
not be actively considering a ban on surrogacy… 

Resistance to markets in children will require exposing inappropriate rights and equality claims for what 
they are, which is the reduction of the conception and value and dignity of the human person. Resistance 
to markets in children will require courage precisely because there are good reasons for such markets, 
but of course, not good enough reasons to justify such a fundamental violation of human dignity. 

We can see here that in the United States all is not well in the commercial surrogacy field, and it is for that reason, 
amongst the other case studies I have previously brought to the attention of the house, that I implore members to 
continue to hold the view that commercial surrogacy is not acceptable and we should not allow it here in 
Western Australia. The question then becomes: if it is not going to happen in Western Australia, why would it be 
okay for people to go elsewhere to procure commercial surrogacy arrangements? I will get to that in due course 
when we more fully consider my amendment on the supplementary notice paper. 

Before we do, I want to raise another issue in regard to the exchange of money that can take place in 
Western Australia at the moment. We know that surrogacy has been in place in our state for approximately 10 years 
now. During that time, what is referred to as altruistic surrogacy has been allowed. To the extent that there is 
a distinction between the two—and I intend to spend a little bit more time at a later stage to unpack the difference 
between altruistic and commercial surrogacy—for the purpose of this brief interlude I will say that often in 
altruistic surrogacy some payment can still be exchanged between the parties so long as it is to cover reasonable 
costs. Whatever members may think about the appropriateness of that type of arrangement, I simply want to say 
that I think there is a case for the Reproductive Technology Council when it is currently considering applications, 
no matter who puts them forward, whether it is the current cohort of individuals able to apply under the current 
regime or the expanded category of individuals that this bill proposes, to have before it a statutory declaration 
signed by each of the participants in the surrogacy arrangement. The purpose of that statutory declaration would 
be for those individuals to declare that there will not be an exchange of money in excess of what they are currently 
entitled to under Western Australian law. For example, if the law allows for reasonable costs to be paid, those 
parties should document in the form of a statutory declaration that they understand that is the case and they are 
committed to that. To me this would be a way of preventing commercial surrogacy from happening in 
Western Australia in secret, whereby there may be an arrangement that takes place and secretly there is some exchange 
of money. If people were required to submit a statutory declaration and put it before the Reproductive Technology 
Council when they have their applications considered, it would be worthwhile. I encourage members to give that 
some consideration as we continue to consider this bill in the weeks and months ahead. At the same time, it strikes 
me that although having a statutory declaration put before the Reproductive Technology Council signed by each 
of the participants would be an appropriate and useful mechanism and safeguard against commercial surrogacy 
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from taking place in secret, I am also concerned about what mechanism we could put in place post-birth. Of course, 
when the Reproductive Technology Council considers these applications and maybe the statutory declaration 
mechanism I have discussed, it would occur pre-birth. 

I think there is also a case for something to be put before the Family Court when people are applying for a parentage 
order, which could be in the form of an affidavit. I see no reason that the participants in the surrogacy arrangement 
could not put before the court an affidavit to indicate to the Family Court that there has been no exchange of money 
over and above what is allowed under Western Australian law. Again, if the Western Australian law was to allow 
for reasonable costs to be exchanged, I see no reason that in that affidavit there could not be an itemisation or sum 
total of those costs to indicate to the court how much money has exchanged hands in this arrangement. Of course, 
from time to time that affidavit might simply say that the amount provided was nil. That is quite possible. Equally, 
if the law allowed for some reasonable costs to be paid, the affidavit could indicate what those costs were. If there 
were any concerns about privacy or confidentiality and there was a desire not to itemise every one of those costs, 
perhaps the arrangement could be that a sum total is provided to indicate the total amount that has exchanged hands 
between the parties. The judge or the magistrate in the Family Court considering the application for the parentage 
order could then have that information at his or her disposal. It seems to me that a mechanism like that would be 
worthwhile both pre and post-birth. I encourage the government to give it some consideration, and I look forward 
to hearing its view in the fullness of time. Of course, no doubt that response from the government will not happen 
any time soon, because at the moment it is too busy considering and working out its response to the 600 pages of the 
report from Associate Professor Allan—the same report that the government will not give  Hon Aaron Stonehouse 
a few more days to consider. Nevertheless, when the government has eventually got its way through the 600-page 
report, maybe it could indicate to me and the house its attitude towards that suggestion of a mechanism of both 
a statutory declaration going to the Reproductive Technology Council and an affidavit going before the Family Court 
when applying for a parentage order to indicate there has been no exchange of money over and above what is 
allowed under Western Australian law.  

It is interesting that a committee of this place, the Standing Committee on Legislation, has already looked at some 
of the difficulties in ensuring that only reasonable costs are paid in the case of altruistic surrogacy. I draw to 
members’ attention what the Standing Committee on Legislation had to say about that in its twelfth report, which 
was prepared in May 2008. I will quote from certain sections of the report. For members who have the report 
handy, at their disposal, I encourage them to look at pages 24 to 26. The report by the Standing Committee on 
Legislation regarding the Surrogacy Bill 2007 was presented in the thirty-seventh Parliament. The chair of the 
committee was Hon Graham Giffard, MLC, and the committee comprised a number of notable members at the time 
of this inquiry. They include former member Hon Giz Watson, MLC, who was the deputy chair, and Hon Ken Baston, 
Hon Peter Collier and Hon Dr Sally Talbot. In particular, I note that Hon Kate Doust was a participating member 
in accordance with the relevant standing order at that time, which was standing order 326. Those members 
produced a substantial report on the Surrogacy Bill 2007. I draw to members’ attention what the committee had to 
say about a clause in the bill that dealt with reward or the exchange of money and reasonable expenses. I quote 
section 6 of the report, on page 24, under the heading “Reasonable expenses” — 

Clause 6 of the Bill defines a “surrogacy arrangement that is for reward” as one that provides for 
“any payment or valuable consideration” other than for “reasonable expenses”. Reasonable expenses 
includes costs associated with the pregnancy or birth (including treatment aimed at achieving pregnancy) 
as well as expenses related to assessments or advice in relation to the surrogacy arrangement. 

We can see that the bill was looking at dealing with the issue of payment or valuable consideration, but it was 
distinguished from the concept of reasonable expenses. The report of the standing committee in the thirty-seventh 
Parliament goes on to say — 

According to the Explanatory Memorandum, reasonable expenses may include a range of medical and 
ancillary costs depending on particular circumstances: 

The intention is that the birth mother should not receive a material benefit or advantage because 
of her involvement in the surrogacy arrangement, but that she should not be out of pocket for 
expenses reasonably incurred by her because of the arrangement. Reasonable expenses 
associated with the pregnancy could include such things as the payment for medical expenses 
including private health insurance cover, payment of travel or childcare expenses or lost 
earnings incurred in connection with receiving treatment or because of the pregnancy or birth, 
purchase of pregnancy clothing and payment for life insurance coverage during the pregnancy. 

There the standing committee refers us, at footnote 106, to pages 2 and 3 of the explanatory memorandum to the 
Surrogacy Bill 2007. 

The committee goes on in its analysis of this concept of reasonable expenses to say — 
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Bearing in mind that a fundamental objective of the legislation is to make commercial surrogacy illegal 
while allowing for altruistic surrogacy in certain circumstances, the Committee considered the question 
of whether the term “reasonable expenses” would sufficiently confine expenses in a way that is consistent 
with the concept of altruistic surrogacy. 

The Committee notes the following comment from the Brazier report: 

Undefined, expenses can “disguise” an almost limitless and unprovable range of payments. It 
should perhaps also be noted that it is not reasonable in a common law jurisdiction to expect 
courts post facto to develop regulation of surrogacy practice when Parliament has not done so 
itself. 

The Brazier report that the Standing Committee on Legislation referred to is a report that was authored by three 
individuals: Brazier, Campbell and Golombok. The name of the report was, “Surrogacy: Review for Health Ministers 
of Current Arrangements for Payments and Regulation: Report of the Review Team”. It was done by the 
Department of Health in London in 1998. The section that the committee quotes from can be found on page 19. 

That was a very helpful explanation provided by the Brazier report regarding how difficult it is to prove what is 
a reasonable expense and whether the expenses can be disguised in some other fashion. Once again, I think that is 
an indication to members about why it might be reasonable for parties to document, in the form of a statutory 
declaration, their intention not to disguise any of these payments, but rather, to adhere to the rule of law in 
Western Australia. They can then go further post-birth when making an application for a parentage order to do 
likewise in the form of an affidavit before the Family Court. The Standing Committee on Legislation in the 
thirty-seventh Parliament went on to say, on page 25, at paragraph 6.5 — 

Similar concerns were raised in submissions to the Committee. The Festival of Light Australia points 
out that: 

There is no definition or guidance given in the Bill as to what might count as a “reasonable expense 
associated with the pregnancy or birth”. 

The Committee recognises the possibility that if legal payments are too loosely defined, surrogacy 
arrangements may take on a commercial aspect. Mary Warnock, who chaired the UK’s Committee of 
Enquiry into Human Fertilisation and Embryology in 1984 (the Warnock Report) notes in a later 
publication that: 

the expenses that may accrue from pregnancy are not so easy to calculate. There may be loss of 
earnings, there will certainly be new clothes, and there will be equipment for the baby when it 
is born. ‘Expenses’ might turn into something pretty substantial. 

That quote comes from a book by Mary Warnock entitled, Making Babies: Is there a right to have children? The 
publisher was Oxford University Press in Oxford, in 2002. The precise quote can be found on page 91. 

A number of submissions were received by the Standing Committee on Legislation with those members of 
the committee to whom I referred earlier, including Hon Peter Collier. One of those submissions was from the 
Knights of the Southern Cross. The committee has helpfully set out for us a summary of the pertinent points in 
that submission at paragraph 6.7 of the committee’s report, which can be found on page 25. It reads — 

The submission from the Knights of the Southern Cross (WA) expresses concern that a broad 
interpretation of reasonable payments may change the nature of a surrogacy arrangement: 

On the one hand it might seem reasonable to pay someone for their lost earnings by virtue of the 
pregnancy, but on the other hand, such payments have the potential to amount to commercial 
surrogacy by default. 

To the extent that I would change anything there, rather than use the words “by default”, I might even say “by disguise”, 
which was the phrase that was used in the Brazier report out of the United Kingdom. Either way, I think that there 
is a problem in Western Australia with the possibility of money changing hands. At what point do we draw the 
line and say that the exchange of money falls into the category of commercial surrogacy? At what point do we say 
that the exchange of money is fair and reasonable because no reward is intended and, instead, it is simply to cover 
reasonable expenses? One person’s reasonable expenses might be another person’s gift or reward. That remains 
an issue with the current surrogacy regime in Western Australia. One possible solution would be a mechanism 
requiring a statutory declaration to be provided at the time of application to the Reproductive Technology Council 
and an affidavit to be provided to the Family Court when applying for a parentage order. 

The Standing Committee on Legislation’s report went on to discuss what the Victorian Law Reform Commission’s 
2007 report, entitled “Assisted Reproductive Technology and Adoption: Final Report”, said on this issue. The report 
of the Standing Committee on Legislation in the thirty-seventh Parliament summarised what the Victorian Law 



Extract from Hansard 
[COUNCIL — Wednesday, 3 April 2019] 

 p1929b-1937a 
Hon Nick Goiran 

 [6] 

Reform Commission had to say about this matter. Members can conveniently find this at paragraph 6.8 on page 26 
of the standing committee’s report, which states — 

The VLRC Report makes comment that the authors’ initial view was that in order to avoid the possibility 
of “commercial surrogacy by default”, all payments for lost earnings should be excluded from surrogacy 
arrangements. However: 

during the course of our review, we were alerted to situations where it may be in the best 
interests of the child and the surrogate mother for the surrogate not to work during pregnancy. 
If there are medical complications during pregnancy, she may be advised to rest for health 
reasons and this could cause financial hardship. Allowing payment for loss of earnings could 
avoid a situation where a child is put at risk because of the potential for financial hardship faced 
by a surrogate mother. 

I will skip over paragraph 6.9, which is not directly relevant to the point I am making at the moment, to 
paragraph 6.10 of the committee’s report, which goes on to say — 

Evidence from the Department in relation to the Victorian approach of prescribing categories of expenses 
indicated that while prescribing types of expenses may be considered appropriate, prescribing maximum 
fees would not adequately take into account individual circumstances. 

Members will see that a group of elected members of Parliament, particularly of this place, the Legislative Council 
of Western Australia, have already considered this particular discrete issue in the thirty-seventh Parliament. It 
seems to me that that report identified very much the heart of the concern—which is that these payments can be 
disguised and we will have a problem, because it is possible that commercial surrogacy will take place in secret. 
Therefore, it is our responsibility that as we consider this bill and as the government seeks to extend the category 
of individuals who are able to access the Western Australian regime, we consider what type of safeguards to put 
in place not just for the newly proposed group of individuals who might be able to access the scheme, but, indeed, 
as a matter of fairness, for all who are able to access the scheme. I have proposed one such model, which for the 
sake of being concise I will refer to as the statutory declaration and affidavit model. I look forward to hearing what 
the government says about that, given that that type of issue has already been identified by a standing committee 
of this Parliament. I have no doubt that if this bill were ever referred to a standing committee of this Parliament, 
that committee would find likewise, given the inherently sensible remarks made in that twelfth report of the 
standing committee in 2008. 

I move now to the proposed amendment I have on the supplementary notice paper. The purpose of this amendment, 
as I have foreshadowed, is to apply Western Australia’s surrogacy laws extraterritorially. I draw the supplementary 
notice paper to members’ attention and, in particular, the very simple amendment foreshadowed in it, which would 
insert proposed clause 17A into the bill, which would become section 17A of the Human Reproductive Technology 
and Surrogacy Legislation Amendment Act. Proposed clause 17A is looking to amend section 7A of the primary 
legislation. It would insert at the beginning of part 2, division 2 of that legislation a section 7A, entitled 
“Territorial application of this Division”. This proposed section would have two parts—or two limbs. The first 
limb would read — 

This Division applies to and in respect of an act done outside the State by a person who is ordinarily 
resident in the State. 

The second limb would read — 

Subsection (1) is in addition to, and does not limit, The Criminal Code section 12. 

Members may ask why I refer to section 12 of the Criminal Code. I encourage them to familiarise themselves with 
that section. By way of brief explanation, section 12 of the Criminal Code is entitled “Territorial application of 
criminal law”. Our current law on such matters is captured by that particular provision. The purpose of the 
second limb of my amendment is to indicate that the first limb is in addition to that existing provision in the 
Criminal Code—it is not intended to supersede or limit it in any way. Section 12 of the Criminal Code reads — 

(1) An offence under this Code or any other law of Western Australia is committed if — 

(a) all elements necessary to constitute the offence exist; and 

(b) at least one of the acts, omissions, events, circumstances or states of affairs that make up those 
elements occurs in Western Australia. 

(2) Without limiting the general operation of subsection (1), that subsection applies even if the only thing 
that occurs in Western Australia is an event, circumstance or state of affairs caused by an act or 
omission that occurs outside Western Australia. 

(3) This section does not apply to an offence if — 
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(a) the law under which the offence is created explicitly or by necessary implication makes the place 
of commission an element of the offence; or 

(b) the law under which the offence is created is a law of extraterritorial operation and explicitly or 
by necessary implication excludes the need for a territorial nexus between Western Australia 
and an element of the offence. 

That is the state of the law at section 12 of the Criminal Code in Western Australia at the moment. My amendment 
is not looking to supersede that; I am simply looking to make it crystal clear that these particular provisions would 
apply. In particular, I have set out in the first limb of the amendment that this division applies to and in respect of 
an act done outside of the state by a person who is ordinarily resident in the state. It is a fairly straightforward 
amendment, and I encourage members to give it due consideration, given that, certainly as I understand it, the 
significant majority of Western Australians and indeed the law in Western Australia does not support commercial 
surrogacy in our own state. If we do not support it in our own state, why would we support people going elsewhere 
to do it? To me, that makes no sense. It would be illogical. If it is okay to go elsewhere for commercial surrogacy, 
it should be okay to do it here. 

It is important to understand that we would not be going it alone with this extraterritorial application—far from it. 
Far be it for Western Australia to ever do anything original! Instead, we are constantly playing this game of catch-up, 
and we make such slow progress, not least when we have a government trying to hide important reports from us. 
Then, when they do finally release it, they still take their own time to consider it. I am pleased to see that 
Hon Aaron Stonehouse has returned to the chamber from urgent parliamentary business. I indicate to the member 
that I am utterly appalled by this government’s approach to his very reasonable request yesterday that a bit more 
time be given to digest this massive report—two volumes, 600 pages—which we now know is highly relevant to 
the matters currently before the house, notwithstanding the shifty remarks made by Minister Cook on 21 February 
when he tried to deceive the people of Western Australia through the media by suggesting that this had nothing to 
do with the matters before Parliament. 

Hon Aaron Stonehouse: There is a whole chapter on that. 

Hon NICK GOIRAN: Indeed. He obviously had not read section 3.4 of part 2 of the report when he made those 
remarks, or maybe he had. It would be even worse if he had. Charitably, I hope it was a simple case of him being 
incompetent rather than trying to be purposely deceptive. 

I was saying that we would not be going it alone when it comes to the issue of the extraterritorial application. 
I draw to members’ attention the fact that New South Wales, the Australian Capital Territory and Queensland have 
already gone down this path. In those two states and one territory, this type of law already exists, so why would 
we not do it here in Western Australia? Why would the government not agree to that? We are left to wonder what 
the government’s position is in respect to both my amendment and this general principle. 

I draw to members’ attention specifically the state of the law in New South Wales on this point. In particular, 
I want to draw sections 8 and 11 of the Surrogacy Act 2010 of New South Wales to members’ attention. Section 8, 
“Commercial surrogacy arrangements prohibited”, deals with this issue of territorial application of the laws of 
New South Wales. It reads — 

A person must not enter into, or offer to enter into, a commercial surrogacy arrangement. 

Maximum penalty: 2,500 penalty units, in the case of a corporation, or 1,000 penalty units or 
imprisonment for 2 years (or both), in any other case. 

It goes on at section 11 of the New South Wales Surrogacy Act 2010, “Geographical nexus for offences”, to state — 

(1) This section applies for the purposes of, and without limiting, Part 1A of the Crimes Act 1900. 

I pause there to indicate to members that that first limb of the provision in New South Wales is very similar to the 
second limb of my amendment. In a sense, they mirror each other, or are substantially similar. 

Section 11(2) of the Surrogacy Act 2010 reads — 

The necessary geographical nexus exists between the State and an offence against this Division if the 
offence is committed by a person ordinarily resident or domiciled in the State. 

The legislation contains a note below subsection (2), which says — 

Note. Section 10C of the Crimes Act 1900 also provides that a geographical nexus exists between the 
State and an offence if the offence is committed wholly or partly in the State or has an effect in the State. 

We can see that the New South Wales provision is therefore very similar to the amendment that I have on the 
supplementary notice paper, other than the fact that perhaps the two limbs of the section are in reverse order. The 
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first limb of my proposal is more similar to section 11(2) of the New South Wales legislation, and the reverse can 
be said of the second limb of my proposed amendment, which is more similar to subsection (1). 

As I was saying, we would not be going it alone if members were to agree to my amendment to seek extraterritorial 
application of our laws. As I have indicated, that is the case in New South Wales, and it is also the case in the 
Australian Capital Territory, albeit that it is not a state of the Federation, but it is where our national capital city 
is. The Australian Capital Territory, albeit a place with a single chamber, has enacted this particular law—the 
Parentage Act 2004. Under part 4 of that act is a provision that again is substantially similar to the amendment that 
I have on the supplementary notice paper. Part 4 of the Parentage Act 2004 of the Australian Capital Territory is 
entitled “Offences relating to substitute parent agreements”. To give members some comfort that we are not going 
it alone and that my amendment is substantially similar to what is the case in not only New South Wales, but also 
the Australian Capital Territory, the relevant section that members will want to familiarise themselves with is 
section 45 of the ACT legislation. Section 45 is entitled “Geographical nexus for offences” and contains 
two subsections. Subsection (1) reads — 

A geographical nexus exists between the ACT and an offence against this part if, when the offence is 
committed, the person who commits the offence is ordinarily resident in the ACT. 

Again, if members compare and contrast that with the amendment that I have on the supplementary notice paper, 
they will see that that is substantially similar to the first limb of the proposed section, which states — 

This Division applies to and in respect of an act done outside the State by a person who is ordinarily 
resident in the State. 

Section 45(2) of the ACT legislation says — 

This section is additional to, and does not limit, the Criminal Code, section 64(2) (Extension of offences 
if required geographical nexus exists). 

That is very similar indeed to the second limb of my proposed amendment, which reads — 

Subsection (1) is in addition to, and does not limit, The Criminal Code section 12. 

I hope that gives members some comfort that the amendment that has been prepared—incidentally, prepared by 
parliamentary counsel at my request—is substantially similar to or, if I could be so bold as to say, mirrors sections 
of legislation in New South Wales and the Australian Capital Territory. 

I indicated to members that the state of Queensland has a similar provision as well. That act is the Surrogacy Act 2010, 
and I refer members to sections 54 and 56. Sections 54 and 56 are very similar to my amendment. It appears that 
all states were busy enacting surrogacy legislation at about the same time. Section 54 of the Queensland Surrogacy 
Act 2010 reads — 

Territorial application 

This part applies in relation to— 

(a) acts done in Queensland regardless of the whereabouts of the offender at the time the act is 
done; or 

(b) acts done outside Queensland if the offender is ordinarily resident in Queensland at the time 
the act is done. 

It is one thing for the extraterritorial application to apply, but what is the law that it seeks to apply extraterritorially? In 
this case, in Queensland, like Western Australia, commercial surrogacy arrangements are prohibited. Section 56 reads — 

A person must not enter into or offer to enter into a commercial surrogacy arrangement. 

Maximum penalty—100 penalty units or 3 years imprisonment. 

Members will see that the three jurisdictions that have already gone down this path in our Federation—
New South Wales, Queensland and the Australian Capital Territory—have a provision dealing with the 
extraterritorial application of the surrogacy laws prohibiting not only commercial surrogacy from taking place in 
their jurisdictions, but also their residents doing so in other jurisdictions. That is the same amendment on the 
supplementary notice paper for which I seek members’ support. 

Certain stakeholders and advocates have previously indicated and recommended to the Western Australian 
Department of Health that this type of provision be considered. I draw to members’ attention that when the 
Western Australian Department of Health undertook its own review in 2018, it received a submission from 
FINRRAGE. I have that submission handy and will quote a couple of sections from it. The date of the submission 
is 16 March 2018. I can provide it to Hansard in due course. I will quote short extracts from pages 4 and 6 that 
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deal with extraterritorial application. Members may ask what FINRRAGE is; it is the Feminist International 
Network of Resistance to Reproductive and Genetic Engineering. It said a number of things in its submission, 
which we will look at in the fullness of time, but at this point we will look at extraterritorial application. The 
second paragraph on page 4 states — 

FINRRAGE recommends that the WA Government enact legislation that makes going overseas for 
surrogacy a criminal act. Importantly such legislation needs to be enforced. As a consequence, groups 
like Families through Surrogacy should not be permitted to hold marketing conferences in WA in 
which they showcase overseas speakers and promote international surrogacy tourism. 

Page 6 states — 

Should the WA government opt to continue with its prohibition of commercial surrogacy but continue to 
allow ‘altruistic’ surrogacy which we would find very disappointing—then at least it should implement 
the same provisions as NSW, QLD and the ACT: that going overseas for commercial surrogacy 
constitutes a criminal act. Then these prohibitions need to be enforced. 

It can be seen that the scheme that exists in those three jurisdictions I referred to earlier—New South Wales, 
Queensland and the Australian Capital Territory—has the support of that submitter to the Department of Health. 
My amendment mirrors those provisions. The submission I quoted suggested that, given that commercial 
surrogacy is banned in our state, the holding of seminars and the marketing and soliciting of work for reproductive 
tourism should be banned. 

The PRESIDENT: Member, I have been listening very carefully. I understand where you are going and 
I appreciate that the second reading speech says that an outcome of the passage of this bill might be a reduction in 
overseas travel. This bill does not, as I see it, deal with the issues of altruistic versus commercial surrogacy. There 
may be something at a later stage—one day—that might deal with that, but that is not one of the five key issues 
that I have identified in this bill. I know that you have spent a long time canvassing the issues and it is a very 
complex situation. Although the second reading speech may say that reducing overseas travel for the purpose of 
creating children might be a good outcome, this bill is not dealing with the issue of altruistic versus commercial 
surrogacy, in my mind. I say to you that perhaps you might need to move on. 

Hon NICK GOIRAN: Thank you, Madam President. 

Members will be aware that I have a number of amendments on the supplementary notice paper. One of those 
amendments seeks to apply the law of our jurisdiction extraterritorially. One thing that cannot happen in our 
jurisdiction at the moment, as Madam President quite rightly pointed out, is that people cannot enter into 
a commercial surrogacy arrangement. That is the case, but they can go overseas to do that. Queensland, the 
Australian Capital Territory and New South Wales have a provision that prevents people from doing that. That is 
what my amendment would achieve if it were agreed to by a majority of members in this house. There are 35 voting 
members of this house who will need to cast their vote when it comes time to consider my amendment. I will need 
at least 17 other members to agree with me for my amendment to be successful. In order to persuade members to 
do that, I want to indicate to them the various problems with people going overseas to access commercial surrogacy. 

The PRESIDENT: Member, I am going to interrupt you again to say that at some point, hopefully, we will get to 
the Committee of the Whole House stage, during which you will have ample opportunity to deal specifically with 
the amendment that stands in your name, rather than spending more time now. 

Hon NICK GOIRAN: No question, Madam President. There will be ample time when the house moves beyond 
the second reading stage into what is commonly known as the Committee of the Whole House stage. That is the 
time when we will go, clause by clause, through the bill. Of course, that assumes that the legislation will receive 
support at the second reading stage. That may not necessarily occur. It would require at least 18 members to be of 
one mind and say that the second reading should be supported. That is the motion that is currently before the house. 
It has been moved by the parliamentary secretary, who has asked that the bill be read a second time. I am one of 
the members who does not support that the bill be read a second time. I say that the bill should be defeated. But if 
it is to be defeated, there are a number of issues that members will want to consider—not least of which are criminal 
record checks and extraterritorial application, two matters that I have put on the public record. These matters have 
been identified by the government in its nearly quarter-of-a-million-dollar review that has recently been tabled and 
provided to Parliament for our consideration. Despite the fact that it took a very long time for this review to hit the 
table of the house, it calls on the government to do exactly those things that I have mentioned. It has called on the 
government to ensure that there are safeguards in place. I am asking members to familiarise themselves with those 
aspects of the report, which I look forward to going through in due course. 

Some of these surrogacy seminars have already taken place in Western Australia. I draw to members’ attention 
that as recently as 13 February this year, an Australia and New Zealand egg donor and surrogacy seminar took 
place in Western Australia. 
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Debate adjourned, pursuant to standing orders. 
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