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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

CITY OF SWAN LOCAL LAW RELATING TO PREVENTION AND ABATEMENT OF SAND DRIFT

1 EXECUTIVE SUMMARY

1.1 The Joint Standing Committee on Delegated Legislation (“Committee”) is of the
opinion that clause 8(c) of the City of Swan Local Law Relating to Prevention and

Abatement of Sand Drift (“Local Law”) is:

1.1.1 ultra vires the Local Government Act 1995 (“Act”); and

1.1.2 may result in unfairness in its operation thereby breaching established rights
and liberties.

1.2 The Committee therefore recommends to the Legislative Council that clause 8(c) of
the Local Law be disallowed
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

CITY OF SWAN LOCAL LAW RELATING TO PREVENTION AND ABATEMENT OF SAND DRIFT

2 INTRODUCTION

2.1 In the exercise of its scrutiny function, the Joint Standing Committee on Delegated
Legislation (“Committee”) scrutinised the City of Swan Local Law Relating to
Prevention and Abatement of Sand Drift (“Local Law”).

2.2 A copy of the Local Law is attached as “Annexure A”.

2.3 Under the Committee’s Joint Rules, if the Committee is of the opinion that a matter
relating to any regulation should be brought to the attention of the Parliament, it may
report that opinion and matter to the Parliament.  It is also a function of the Committee
to consider and report on any regulation that appears not to be within power of the
enabling legislation or not to be in accord with the objects of the Act pursuant to
which it purports to be made.

2.4 For the purpose of the procedure for disallowance by the Parliament provided for in s
42 of the Interpretation Act 1984, “regulations” includes local laws.

2.5 The Local Law was published in the Government Gazette on August 7 2000 and
tabled in the Parliament on August 10 2000.  Pursuant to clause 1 of the Local Law it
came into operation on the fourteenth day after publication in the Gazette.

3 THE COMMITTEE’S INQUIRIES

3.1 The Committee first considered the Local Law at its meeting on Monday, October 9
2000.  The Committee had some concerns with the Local Law.  These Concerns were
communicated to the City of Swan by facsimile dated October 12 2000.

3.2 A copy of the Committee’s facsimile to the City of Swan is attached to this report as
“Annexure B”
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3.3 The last day on which the Committee could give notice of motion to disallow the
Local Law was October 11 2000.  To preserve Parliament’s right to disallow part or
all of the Local Law and to provide the Committee with sufficient time to consider a
reply from the City of Swan, the Committee resolved to give notice of motion to
disallow the Local Law.  Notice of the motion was given in the Legislative Council on
October 10 2000.  The motion moved pro forma on October 17 2000.

3.4 The City of Swan obtained legal advice in relation to the Committee’s concerns from
McLeod and Co, the law firm that drafted the Local Law.  The City of Swan sent a
copy of the opinion from McLeod and Co to the Committee by facsimile on
November 3 2000.

3.5 A copy of the opinion from McLeod and Co dated October 31 2000 is attached as
“Annexure C”.

3.6 After considering the opinion from McLeod and Co at its meeting on Monday,
November 20 2000, the Committee resolved to seek the leave of the Legislative
Council to amend the motion for disallowance so that the motion sought to disallow
only clause 8(c) of the Local Law.  The Legislative Council granted leave on Tuesday,
November 21 2000.

4 CLAUSE 8(C)

4.1 Clause 8(c) of the Local Law states:

“(c) The amount expended by the City in carrying out work shall

be a charge against the land to which it relates, and the City
shall be entitled to lodge an absolute Caveat against the
certificate of title to the relevant land to secure repayment of

the amount.”

4.2 The object to clause 8(c) is to assist the City of Swan to recover amounts that it
expends on land where an owner or occupier fails to comply with a notice issued
pursuant to clause 5 or 6 of the local law.

4.3 A notice can be issued to an owner or an occupier where the City forms the opinion
that:

4.3.1 an owner or occupier has not taken effective measures to “stabilise sand on
such land”; or
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4.3.2 where “sand has been released from or escaped from land and is such as to

cause a nuisance, risk to health, hazard or environmental damage”.

4.4 Clause 10 of the Local Law permits the City of Swan to “lawfully enter onto any land

for the purpose of giving effect to, or carrying out, any provision of this Local Law.”
This includes entry onto private property.  Under this clause the City of Swan can
enter onto any property, including private property to stabilise sand or prevent the
escape or release of sand.

4.5 Clause 8(c) assists the recovery of the amounts expended by the City of Swan on land.
It does this by providing that monies expended by the City “shall be a charge against

the land to which it relates.”  Because a charge on land is an interest in land pursuant
to s 137 of the Transfer of Land Act 1893, the City of Swan is entitled to lodge an
absolute caveat against the certificate of title to the land.

4.6 Any person claiming any estate or interest in land can lodge a caveat.  A caveat may
be absolute thereby forbidding the registration of any person as transferee or
proprietor of and of any instrument affecting the estate or interest in the land.1

Alternatively a caveat may only allow dealing with the land to occur after notice has
been given to the caveator.2

4.7 A caveat essentially operates as a statutory injunction to the Registrar of Titles to
withhold dealings in the land until the caveator has been given the chance to pursue
such remedies as he may have against the person lodging the dealing for registration.
A caveat cannot be maintained without the caveator having an estate or interest in
land.  A local law is a “written law” under s 5 of the Interpretation Act 1984.
Because a caveat under clause 8(c) of the Local Law is lodged pursuant to at “written
law” it is subject to the procedures in s 138 of the Transfer of Land Act 1893.

4.8 The consequences of the lodgment of a caveat are set out in s 138 of the Transfer of
Land Act 1893.  The proprietor of land is given the right to summon the caveator to
the Supreme Court or a judge in chambers to show cause why the caveat should not be
removed.

4.9 In the absence of a provision whereby monies owed are not a charge on the land, the
City of Swan will not have an interest in the land and as such will not be able to
maintain a caveat against the title to the property.  The City of Swan is therefore left in
the same position as any other creditor in respect of monies allegedly owing.  It can

                                                     
1 Transfer of Land Act 1893, s 137.
2 Transfer of Land Act 1893, s 138B.
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obtain a judgement in a court of competent jurisdiction and then seek to recover those
monies from the debtor by executing the judgment against the debtor’s property.

5 IS CLAUSE 8(C) “NECESSARY OR CONVENIENT” TO BE PRESCRIBED TO

PERFORM A FUNCTION UNDER THE ACT

5.1 McLeod and Co and the City of Swan rely upon s 3.5 of the Local Government Act

1995 (“Act”) to support the power to enact clause 8(c).  Section 3.5 sets out the
general legislative power of local governments under the Act.  Sub-section (1) states:

“3.5. Legislative power of local governments

(1) A local government may make local laws under this Act

prescribing all matters that are required or permitted to be
prescribed by a local law, or are necessary or convenient to be

so prescribed, for it to perform any of its functions under this
Act.”

5.2 The Committee is of the view that the ability to elevate what are monies owing to the
local government under the Local Law to a charge on land (and thereby a caveatable
interest in land) is not “necessary” to carry out any of the functions a local
government has under the Act.

5.3 The Committee is also of the opinion that clause 8(c) is :

5.3.1 not “convenient” to be prescribed to carry out a function under the Act
because it goes beyond the field marked out by the Act and is therefore ultra
vires; and

5.3.2 infringes existing rights and liberties due to the potential for a caveat to be
lodged against land when the owner of that land has not caused or contributed
to sand being released from or escaping from land so as to cause a “nuisance,

risk to health, hazard or environmental damage.”

What is a “Convenient” Power

5.4 In Shanahan v Scott (1957) 96 CLR 245 the High Court of Australia concluded that
where there is a power to make regulations “necessary or convenient “for giving
effect to an Act:

“…such a power does not enable the authority by regulations to
extend the scope or general operation of an enactment but is strictly

ancillary.  It will authorise the provision of subsidiary means of
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carrying into effect what is enacted in the statute itself and will cover

what is incidental to the execution of its specific provisions. But such
a power will not support attempts to widen the purposes of the Act, to

add new and different means of carrying out or to depart from or vary
the plan which the legislature has adopted to attain its ends.”3

5.5 Section 3.5 of the Act provides a plenary power to make local laws.  The Committee
accepts that such a power will include the ability to recover monies for works required
to be carried out on land in accordance with a local law.  However, the Local Law
expands the power to recover these monies by elevating monies owed prior to any
judgment to a charge on the land on which the work was carried out.  In the
Committee’s opinion this is not a matter incidental to the execution of a local law
under the Act.  It may, however be administratively expedient.

5.6 In its opinion, McLeod and Co has pointed out that the Act provides for the charging
of land in respect of rates owed.  Such a charge would permit the lodging of an
absolute caveat by the local government to assist it in recovering these rates.  Section
6.64(3) provides:

“Where payment of rates or service charges imposed in respect of

any land is in arrears the local government has an interest in the land
in respect of which it may lodge a caveat to preclude dealings in

respect of the land, and may withdraw caveats so lodged by it.”

5.7 The Committee is of the view that such a provision contained in the primary
legislation does not assist the argument advanced by McLeod and Co.  In the
Committee’s opinion, s 6.64(3) does not support the validity of clauses with the same
effect included in subsidiary legislation made under the Act.  The ability to charge
land is a significant power.  The creation of a charge against land and the lodging of
an absolute caveat by a local government against the title prevents dealing in the land
subject to the removal of he caveat by order of the Supreme Court.  It would appear to
the Committee that the Legislature has specifically included this matter in the primary
legislation due to its importance in assisting recovery of monies owing for rates.  This
is the only occasion where this power is extended to local governments under the Act.
No such power has been specified in section 3.5.

5.8 The Committee is concerned that if the power to elevate monies owing to a charge on
land can be validly included in a local law so as to create a caveatable interest against
the title to land, local governments could use the power in respect to all matters

                                                     
3 Shanahan v Scott (1957) 96 CLR 245 p 250.
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ancillary to enforcement of any local law made under the Act.  This may include the
enforcement of fines or other financial penalties imposed by local law.  In the
Committee’s opinion, this would fall outside the scope and purpose of the Act.

5.9 Some support for the Committee’s view in relation to the interpretation of the Act can
be found by using the maxim of statutory interpretation expressio unius est exclusio

alterius (the expression of one thing is the exclusion of the other).  In the Committee’s
opinion, if the Parliament intended to extend the scope of the power to local
governments to include the charging of land in local laws made under s 3.5 of the Act,
it would have specified this in the Act.

5.10 The Committee has requested that the City of Swan delete clause 8(c) of the Local
Law:

“The Committee is of the view that the City should be required to
recover its expenses like any other creditor by pursuing a judgment

against the offender and executing the judgment against any property
of the debtor.  Clause 2(b) of the Local Law provides that a duty,

obligation or liability imposed by the Local Law is imposed jointly
and severally on the owner or occupier.  This would permit the City

(subject to clause 9) to pursue both the owner and occupier for the
expenses incurred.

The Committee requests that paragraph (c) of clause 8 be deleted

from the Local Law.”4

5.11 The City of Swan has not advised the Committee that it will accede to its request.  The
Committee therefore recommends that the Legislative Council disallow clause 8(c) of
the Local Law.

Potential for unfairness in operation and infringment on rights and liberties.

5.12 The power to place an absolute caveat on the title to land can result in unfairness to
registered proprietors of land.  This is because the Local Law permits a caveat to be
lodged against the title to land when the owner of that land has not caused or
contributed to sand being released from or escaping from land so as to cause a
“nuisance, risk to health, hazard or environmental damage.”

5.13 The Committee was concerned with a situation where the registered proprietor of the
land has leased the land for farming purposes.  The lessee carries out farming

                                                     
4 Letter Committee to City of Swan dated October 12 2000, p 3.
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activities as permitted by the lease but the activity contravenes the Local Law.  The
City of Swan may issue a notice to the owner of the land.  The owner may not be
capable of entering the land to rectify the matters set out in the notice caused by his
tenant due to the lease.

5.14 The Committee acknowledge that there is a procedure in clause 9 of the Local Law
whereby if the owner can satisfy the City of Swan, within 14 days of the date of the
giving of the notice, that:

•  he is not responsible for the conduct,

•  he took all reasonable precautions to prevent the conduct or to comply with
conditions imposed by a notice; and

•  identifies the person responsible for the conduct;

and if these matters are satisfied the City “may” cancel the notice.

5.15 McLeod and Co appear to acknowledge that clause 8(c) could result in unfairness:

“We do agree however that s 8(c) could result in unfairness if an

absolute caveat was lodged against land where the notice in question
had been served on the occupier rather than the owner.  If the breach

of the notice is not the fault of the owner it would not be fair to lodge
a Caveat against the title”.5

6 CONCLUSION

6.1 The Committee is of the opinion that clause 8(c) of the Local Law is:

6.1.1 ultra vires the Act; and

6.1.2 may result in unfairness in its operation thereby breaching established rights
and liberties.

6.2 The Committee therefore recommends to the Legislative Council that clause 8(c) of
the Local Law be disallowed.

                                                     
5 Opinion, McLeod and Co dated October 31 2000, p 4.
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Hon Tom Helm MLC

Deputy Chairman

November 22 2000
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ANNEXURE A
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Local Government Act 1995 

CITY OF SWAN 

LOCAL LAW RELATING TO 
PREVENTION AND ABATEMENT OF SAND DRIFl 

Under the powers conferred by the Local Government Act I 995 and by all other powers, the Council 
of the City of Swan resolved to make the following Local Law - Local Law Relating to Prevention 
and Abatement of Sand Drift - on the 28 th day of June 2000. 

PART 1- DEFINITION AND OPERATION 

Operation 

I. This Local Law will come into operation on the fourteenth day after the day on wmch it is 
published in the Government Gazette. 

Interpretation 

2. (a) In this Local Law, unless the context otherwise requires: 

"Act" means the Local Government Act 1995; 

"district" means the district of the City of Swan and includes any area placed under the 
jurisdiction of the Shire pursuant to any Act or Regulation; 

"City" means the City of Swan; 

"land" includes any building or other structure on the land; 

"occupier" includes any person who, at the time the notice is served, is in control of 
any place or part of any place or authorised by the owner, lessee, licensee or any other 
person empowered to exercise control in relation to a place to perform any work in 
relation to any place and without limiting the generality of the foregoing and for the 
avoidance of doubt includes a builder or contractor; 

"sand" means any granular or particulate material consisting of small eroded fragments 
of rocks finer than gravel, and includes dust and organic matter. 

(b) Where in this Local Law a duty, obligation or liability is imposed on an "owner or 
occupier" the duty shall be deemed to be imposed jointly and severally on each of the 
owner and occupier. 

(c) Where, under this Local Law, an act is required to be done or forbidden to be done in 
relation to any land, the owner or occupier of the land has the duty of causing to be 
done the act so required to be done, or of preventing from being done the act forbidden 
to be done. 

(d) Where this Local Law refers _ to the giving of a notice, other than the giving of an 
infringement notice, no particular form is prescribed and it will be sufficient that the 
notice be in writing giving sufficient details to enable the owner or occupier to know 
the offence committed and the measures required to be taken or conditions to be 
complied with, as the case may be, 
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2 

PART 2 • APPLICATION OF LOCAL LAW 

3 This Local Law applies to all land in the district. 

PART 3 - PROHIBITED ACTMTIES 

4 An owner or occupier of land must take effective measures to: 

5 

(a) stabilise sand on such land; and 

(b) ensure no sand is released or escapes from the land whether by means of wind, water 
or any other cause. 

(a) Where the City forms the opinion that: 

(i) an owner or occupier has not complied with sub-section 4(a); or 

(ii) sand has been released from or escaped from land and is such as to cause a 
nuisance, risk to health, hazard or environmental damage, 

the City may serve on the owner or occupier of the land a notice requiring the owner 
or occupier to: 

(iii) comply with sub-section 4(a); or 

(iv) clean up and make good any damage resulting from the release or escape; and 

(v) take effective measures to stop any further release or escape of sand. 

(b) The requirements set out in a notice issued under sub-section 5(a) must be complied 
with by the time or date specified in the notice. 

6 Where the City is of the opinion that, as a result of an activity being carried on, or likely to be 
carried on from any land, sand may be released or escape, the City may give to the owner or 
occupier a notice providing that the activity can only be carried on subject to conditions and 
specifying the conditions. 

7 Where an owner or occupier: 

8 

(a) fails to comply with a notice issued pursuant to section 5; or 

(b) fails to comply with any conditions specified in a notice issued pursuant to section 6, 

the City may undertake or cause to be undertaken the requirements not complied with. 

(a) Where the City undertakes or causes to be undertaken any work pursuant to section 7, 
it may give to the owner or occupier of the land written notice of the amount expended 
by the City in carrying out that work. 

(b) The amount specified in the notice must be paid to the City within 14 days of the 
service of the notice. 
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(c) The amount expended by the City in carrying out the work shall be a charge against 
the land to which it relates, and the City shall be entitled to lodge an absolute Caveat 
against the certificate of title to the relevant land to secure repayment of the amount. 

(d) If the amount specified is not paid to the City within 14 days from the giving of the 
notice, the City may recover it, as well as the costs of proceedings, and interest 
therefore, in a court of competent jurisdiction 

PART4-MISCELLANEOUS 

9 Where a notice is given to the owner or occupier of any land and the owner or occupier 
satisfies the City within 14 days from the date of the giving of the notice that: 

(a) it was not responsible for the conduct in respect of which the notice was given 
pursuant to section 5, or the activity in respect of which conditions were imposed 
pursuant to section 6 as the case may be; and 

(b) it took all reasonable precautions to prevent the conduct or all reasonable steps to 
comply with, or cause the conditions to be complied with, as the case may be; and 

(c) where another person was responsible for the conduct, it identifies the person 
responsible for the conduct sufficiently to enable the notice to be issued to that person; 

the City may cancel the notice. 

(a) The City may lawfully enter upon any land for the purpose of giving effect to, or 
carrying out, any provision of this Local Law. 

(b) A person must not prevent or impede a duly authorised officer or employee of the City 
from carrying out his or her duties under this Local Law. 

11 The City may delegate any of its powers, functions and duties under this Local Law to an 
authorised person. 

12 (a) A person who: 

(i) fails to comply with a notice given under section 5; 
(ii) carries on an activity without complying with a notice given under section o; or 
(iii) contravenes sub-section I O(b ), 

commits an offence, in respect of which the City inay issue an infringement notice. 

(b) A person who commits an offence under sub-section 12(a) is liable to: 

(i) a penalty which is not more than $5,000.00 and not Jess than: 

(a) in the case of a first such offence, $500.00; 
(b) in the case ofa second such offence, $2,500.00; and 
(c) in the case ofa third or subsequent such offence, $5,000.00, and 

(ii) if the offence is of a continuing nature, a daily penalty not exceeding a fine of 
$500.00 in respect of each day or part of a day for which the offence continues. 
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13 (a) 

4 

An offence against any provision of this Local Law is a prescribed offence for the 
purposes of Section 9.16(1) of the Act. 

(b) The amount of the modified penalty for an offence against any provision of this Local 
law is $200.00. 

PART 5- INFRINGEMENT NOTICES 

14 An infringement notice in respect of an offence prescribed in this Local Law may be given 
under Section 9.16 of the Act and shall be in or to the effect of Form l of the Schedule 
provided that no error or misdescription will invalidate the notice if its meaning is otherwise 
clear. 
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City of Swal'I 

5 

Schedule 

Form I 

Local Government Act 1995 

INFRINGEMENT NOTICE 

Serial No. _______ _ 
Date __ _ 

To· {l) _ _ ____ ~-----------------
(2} ______________________ _ 

It is alleged that on or about ______________________ (3) _ 

at(4) ---------~----------------

you committed the following offence (5) 

contrary to section (6) _____ ~ of the Prevention .and Abatement of Sand Drift Local Law. 

The modified penalty for the offence is $200.00. 

If you do not wish to have a complaint of the alleged offence heard and determined by a court, the 

amount of the modified penalty must be paid to (7) ___________ an authorised 

person at (8) __________ within a period of28 days after the giving of this notice. 

Name and title of authorised person giving notice (9): 

Signature. ______________________________ _ 
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6 

(I) Name of owner or occupier. 

(2) Address of owner or occupier 

(3) Date when offence committed. If the offence relates to a failure to take remedial action within 
the time specified, a notice will be sufficient if the final time for compliance is specified. 

(4) Specify land or premises. 

(S) Give details of the offence. If insufficient, space provide details by way of an annexure. 

(6) Insert relevant section 

(7) Specify the authorised person to whom the penalty must be paid. 

(8) Specify the address to whom the payment is to be sent or where payment is to be made. 

(9) The authorised person for the purpose of (9) must be a different person from the person 
authorised for the purposes of (7). 

Dated this 28th day of June 2000. 

The Common Seal of the Shire of Swan was hereunto affixed by authority of a resolution of Cowicil in 
the presence of: 

Ewr Lumsden, Chief Executive Officet 
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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

Our Ref: 3548/ 20 

Your Ref: MFH:HFH M6093 

Mr E WT Lumsden 

Chief El\ecutive Officer 

City of Swan 

POBol\ 196 

MIDLAND WA 6936 

By Facsimile: 9267 9119 

Dear Mr Lumsden 

City of Swan Local Law Relating to Prevention and Abatement of Sand Drift 

I refer to your letter dated August 9 2000 to the Joint Standing Committee on Delegated 

Legislation ("Committee") which enclosed 10 copies of the City of Swan Local Law Relating 

ta Prevention and Abatement of Sand Drift ("Local Law") together with el\planatory 

memorandum. 

The Committee scrutinised the Local Law at its meeting on Monday, October 9 2000 and 

resolved to write to you regarding its concerns with several clauses of the Local Law and to 

seek further information. The Committee request that the City provide it with copies of the 

four submissions received in relation to the Local Law. 

A local government's powers in respect of private land are contained in Part 3 Division 3 

Subdivision 2 of the weal Government Act 1995 ("Act"). Section 3.25 and Schedule 3.1 of 

the Act deal with notices by which a local government may require specified things to be 

done by owners of private land. Section 3.27 and Schedule 3.2 permit local governments to 

do things on private land without consent of the owner or notice. 

C>IDATAIDLIDLCR"Jl~\('r1~tt'c"1h HOUSE PERTH WA 6000 TELEPHONE +61 8 9222 7222 
FACSIMILE : HO USE +61 8 9222 7809 COMMITTEES +61 8 9222 7805 

E-M A I L ( G EN I:'.f!'. AL O FFICE}: counc il@parliament.wa.gov.au 
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Joint Standing Committee on Delegated Legislation 2 

Clause 6 of Division 2 of Schedule 3.1 empowers a local government to issue a notice to an 

owner or occupier in response to a contravention of regulations made pursuant to the power 

contained in Schedule 9.1. Clause 12 of Schedule 9.1 empowers the Governor to inter alia 

make regulations "for preventing or minimizing sand drifts on land that are likely to 

adversely affect other land." 

The Local Law is not a regulation made by the Governor under Schedule 9.1. However, a 

local law may be made in relation to the matters specified in clause 12 by reason of section 
9.60(6) of the Act. This section provides that the "existence of a power to make regulations 

under this section in respect of a matter does not imply that a local law cannot be made in 

respect of the matter." The "matter" referred to in section 9.60 is one that is specified in 

Schedule 9. I. The Committee therefore accepts that there is power under the Act to make a 
local law dealing with the matters specified in clause 12 of Schedule 9.1. 

The City's Local Law appears to go beyond the matters specified in clause 12 of Schedule 

9.1 by requiring owners or occupiers of land to prevent the escape of sand whether or not this 
escape affects other land. To this extent the Local Law seeks to regulate activities on private 

land which are not matters specified in clause 12 of Schedule 9.1. In these circumstances, the 

Committee has concerns that the Local Law, by attempting to "complement" existing powers 

in the Act to make local laws relating to private property, goes beyond the permitted ambit of 
these powers and will to that extent be ultra vires the Act 

The Committee acknowledges that Part 3 Division 3 Subdivision 2 of the Act may not be an 

exhaustive statement of local government powers in respect to private land. However, if 

these provisions are an exhaustive statement, the local law will be ultra vires the Act. 

The Committee requests that the City provide legal justification for the powers in the Local 

Law regulating activities on private property. 

The Committee has the following specific concerns with the Local Law. 

Clause4 

The Committee considers that the clause should require owners to take "reasonable" and 

effective measures to stabilise sand on the land and to prevent its escape. 

Clause7 

The Committee is concerned that there may be considerable doubt as to whether the City has 
the power to undertake work on private property as contemplated by section 3.26 of the Act. 

This section specifies the powers of local governments where a person does not comply with 

a notice given under section 3.25(1) of the Act. 

To the extent that the work carried out by the City does not prevent or minimise sand drifts 

that are likely to affect other land, it would appear that the Act does not authorise the City to 
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"do anything that it considers necessary to achieve, so far as is practicable, the purpose for 
which the notice was given." This is because the notice must relate to a matter prescribed in 
Division 1 of Schedule 3.1 or is for the purpose of rectifying or mitigating the effects of any 

offence against a provision prescribed in Division 2 of Schedule 3.1. 

Clause S(c) 

There appears to be no power in the Act to specify that an amount expended by the local 
government in carrying out work required in a notice to the owner or occupier can be a 

charge on the land on which the work was carried out. In the Committee's opinion, this is 
not a matter contemplated by section 3.5 that is " ... required or permitted to be prescribed by a 
local law" or is "necessary or convenient to be so prescribed" for a local government to 

perform any of its functions under the Act. 

The Committee is of the view that the City should be required to recover its expenses like 
any other creditor by pursuing a judgment against the offender and executing the judgment 
against any property of the debtor. Clause 2(b) of the Local Law provides that a duty, 

obligation or liability imposed by the Local Law is imposed jointly and severally on the 
owner or occupier. This would permit the City (subject to clause 9) to pursue both the owner 
and occupier for the expenses incurred. 

The Committee requests that paragraph (c) of clause 8 be deleted from the Local Law. 

Clause IO 

This clause appears to give the City an unfettered power to enter onto private property for the 
purpose of giving effect to the provisions of the Local Law. As indicated above, such a 

power may be ultra vires to the extent that the Local Law authorises entry to carry out 
matters not specified in clause 12 of Schedule 9.1. In these circumstances, the offence 
created by clause 12(a)(iii) would also be beyond power. 

The Committee is concerned that the Local Law does not provide any procedure for the City 
to issue a notice to the owner or occupier of its intended entry onto private property and 
creates the offence in 12(a)(iii) which renders a person liable to penalty for refusing entry. 
Entry onto private property without the consent of the owner and which is not excused by the 
law is a trespass; Plenty v Dillon (1991) 171 CLR 635. In this case, the High Court appears 
to indicate that unless a statute is clear on its face that entry onto private property is 
authorised, a court will be reluctant to interpret a statute in a way that would authorise entry, 
thereby eroding fundamental common law rights. There is a presumption that without clear 

words to the contrary a statute will not authorise what otherwise would be a tortious act. 

Section 3.1(3) of the Act provides that a liberal approach is to be taken to the construction of 
the scope of the general function of a local government. However, the Committee's 

preliminary view is that in the absence of clear legislative intent, this "liberal approach" does 
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not extend to grant a general power of entry onto private property without warrant to give 

effect to an enforcement clause of a local law unless the matter is prescribed in Schedule 3.1. 

The Committee is of the view that the minimum requirements for entry, in the event that 

entry permitted in a local law is authorised by the Act, are contained in subdivision 3 of 

Division 3 of Part 3 entitled "Powers of Entry". This subdivision is expressed not to apply 

where entry is authorised by a local law 

Notwithstanding section 3.28 of the Act, the Committee is of the opinion that where a local 

government seeks to enter private premises to carry out the requirements of a local law made 

under a head of power contained in the Act which authorises entry, the local law should 

provide: 

• That the entry be made at a reasonable time; 

• That notice of intended entry be given to the owner of occupier at least 24 hours pnor to 

any attempt to enter onto the land. 

• That the notice specify the purpose for which the entry 1s reqmred. 

The notice would not be required where the owner or occupier of the land gave consent or the 

entry is made pursuant to a warrant. If entry is refused, the local government can apply for a 

warrant to enter the premises. A refusal to permit entry after service of a notice could 

constitute an offence under a local law as the recipient is made aware by the notice of the 

reason and authority under which the entry is required. The Committee 'requests that the City 

include the above matters in the Local Law. 

The Comnuttee would appreciate receiving your response to its concerns and the 

documentation requested by no later than 4:00pm, Friday, November 3 2000. Should you 

have any questions regarding the above, please telephone the Committee's Advisory Officer, 

Nigel Pratt on 9222 7406. 

Yours sincere! y 

Hon Bob Wiese MLA 

Chairman 

October 12 2000 
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City of Swan 
PO Box 196 
MIDLAND WA 6936 

Attention: Mr M Hunt 

Dear Sir 
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S:1rling Law Chambers 

220-222 Stirling Highway 
Ciaremont WA 6010 
Tel i08 I 9383 3133 
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BY FACSIMILE 

CITY Of SWAN LOCAL LAW RELATING TO PREVENTION AND ABATEMENT OF SAND DRIFT 

Thank you for your letter of 17 October 2000 attaching correspondence from the Joint 
Standing Committee on Delegated Legislation ("Committee") which sets out a number of 
concerns regarding the City of Swan Local Law Relating to Prevention and Abatement of 
Sand Drift gazetted on 7 August 2000. 

fhe fundamental concern of the Committee is that portions of the Local Law in its view may 
be beyond power. More specifically, some provisions in the Local Law are thought to go 
beyond: 

the power in cl.12 of Schedule 9.1 of the Local Government Act 1995 ("the Act") 
empowering the Governor to make regulations "for preventing or minimising sand 
drifts on land that are likely to adversely affect other land"; and 

2 some of the provisions in Part 3 Division 3 Subdivision 3 of the Act relating to powers 
of entry. 

We do not share the Committee's view that the Local Law is ultra vires. We will attempt to 
explain the reasons for our view below in discussing the sections of the Local Law that are of 
concern to the Committee. 

SECTION 4 

The Committee considers that s.4 should be amended so that it requires an owner or occupier 
of land to take "reasonable and effective" measures to stabilise sand on land and to prevent 
its escape. We can understand the reasoning behind this concern, as a written law should 
generally not impose a duty or obligation that is unreasonably onerous. However in the 
context of the Local Law we do not think it is necessary to make the suggested amendment. 

We do not think that the provision as it stands is particularly onerous or unfair as: 
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(a) Failing to comply with s.4 is not an offence under the Local Laws and any 
"unreasonableness" that s.4 coulcJ perceivably cause is relieved by other provisions; 

(b) The relevant offence arises under s.12 when a person fails to comply with a notice 
given under s.5 that requires the owner or occupier to inter alia comply with s.4. Prior 
to serving such a notice the Citv must fonn the opinion that an owner or occupier has 
not stabilised sand on his or he( land. or sand has been released and is such as to cause 
a nuisance, risk to health. hazard or environmental damage; 

(c) Section 9 provides that an owner or occupier on whom a notice has been served may 
within 14 days satisfv the Citv imer alia that he or she took all reasonable precautions 
to prevent the condu~t compl~ined of or all reasonable steps to comply with or cause 
the conditions in the notice to be comoliecJ with. as the case may be, and then the City 
may cancel the notice. 

(d) Therefore owners and occupiers are doubly protected from unreasonableness as firstly 
the City must form an opinion that s.4 has not been complied with and secondly the 
person on whom a notice has been served has the opportunity to convince the City 
they have done everything reasonable to comply with the notice. In the event that the 
matter did proceed to a prosecution. then no doubt the reasonableness or otherwise of 
the opinion of the City that s.4 had been breached, and the precautions taken by the 
defendant would be matters considered by the Magistrate in assessing guilt or 
innocence and any relevant penalty. 

In addition we make the following further observations: 

(e) The addition of the words "reasonable and" will not in our view alter the effect of s.4. 
The use of the conjunctive "and" means an owner or occupier will still be required to 
take effective measures to stabilise sand and to prevent its escape. 

(f) It is not uncommon for a law to require a person to take effective measures to prevent 
or to do some thing in absolute terms. For example the formulation is used often in 
the Health (Food Hygiene) Regulations; 

(g) It is somewhat unusual to bring an element of subjectivity into a provision which 
imposes an obligation. To add the subjective element in an obligation provision such 
as s.4 makes enforcement more difficult and invites argument on the issue of what is 
and is not reasonable and who makes that subjective decision. 

SECTION7 

The Committee's view in connection with this section is that there may be considerable doubt 
whether the City has the power to undertake the work authorised by s.7 to the extent the work 
does not go towards the prevention or minimisation of sand drifts that are likely to affect other 
land. The reasoning of the Committee is that: 

A notice given under s.3.25(1) of the Act may be given to an owner or, generally an 
occupier ofland requiring the person to do anvthing specified in the notice that -
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(a) is prescribed in Schedule 3.1, Division I; or 

(b) is for the purpose of remedying or mitigating the effects of any offence against 
a provision prescribed in Schedule 3. I Division 2. 

2 A notice can be issued under s.3.25 in relation to the prevention or minimisation of 
sand drifts that are likely to affect other land as Schedule 3.1 Division 2 contemplates 
that a notice may be issued where a contravention of regulations made under cl.12 of 
Schedule 9.1 for preventing or minimising sand drifts on land that are likely to 
adversely affect other land has occurred. 

3 Pursuant to s.3.26(2) the local government is empowered to "do anything that it 
considers necessary to achieve. so far as is practicable, the purpose for which the 
notice was given" under s.3.25 . 

4 Section 3.26(2) does not go so far as to empower the City to enter a person's land and 
undertake or cause to be undertaken the requirements of a notice that had not been 
complied with pursuant to the Local Laws. 

We can understand the proposition put by the Committee, but in our view there is a lacuna in 
its reasoning. The Committee's concerns may be justified in connection with a notice issued 
under s.3.25 of the Act, but that is not the case here. Notices issued pursuant to the Local 
Law are issued pursuant to a power in the Local Law itself. There is no nexus between Part 3, 
Division 3, Subdivision 2 of the Act and the Local Law so as to restrict the local law making 
power of the City in the way contemplated by the Committee. There is no provision in the 
Act which states or, in our view, necessarily implies, that in making Local Laws the City's 
powers are so closely proscribed by the Act. ' 

The power to make Local Laws arises from s.3.5 which authorises a local government to 

make local laws "prescribing all matters that are required or permitted to be prescribed by a 
local law, or are necessary or convenient to be so prescribed, for it to perform any of its 
functions under this Act." 

The formulation "necessary or convenient" gives a wide although not unlimited power to local 
governments when making Local Laws. The wide ambit of the power is emphasised by s.3. 1 
of the Act which, as the Committee properly noted, states that a liberal approach is to be taken 
to the construction of the scope of the general function of a local government to provide for 
the good government of persons in its district. Part of the fundamental philosophy behind the 
Act was an attempt to remove the "ultra vires" problems that often arose under the former 
Local Government Act 1960. 

The power of a local government to enter and do works that owners or occupiers were 
required to do but have not done is not foreign to local government legislation. There are 
several examples of similar provisions in the Local Government (Miscellaneous Provisions) 
Act 1960 which, as a matter of construction, is to be taken as fonning part of the Local 
Government Act 1995. 

The ambit of a power under a "necessary and convenient" clause is ascertained by the 
character of the statute and the nature of its provisions. Having regard to the ability of local 
governments to enter land and do works in appropriate cases under the Act and the Local 
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Government (Miscellaneous Provisions) Act 1960 we would have thought the powers given 
by s.7 of the Local Laws were intra vires. A similar issue arises in connection with the 
Committee's concerns abouts. I 0, and we discuss the issue further under that heading. We are 
of the view it is necessarily implied by the Act that Local Laws may authorise entry onto land. 
If that is correct it must follow that the local government is able to do things on land it has 
entered, which we believe would include the works authorised bys. 7. 

The fact that regulations may be made by the Governor that operate as local laws dealing with 
any matter specified in Schedule 9.1 does not in our view affect the situation. The regulation 
making power of the Governor is entirely separate to the local law making power of local 
governments. Section 9.60(2) limits regulations that are to operate as if they were local laws 
specifically to any matter specified in Schedule 9.1. Local laws made by local governments 
however are not so restricted. 

SECTION 8(c) 

The Committee's opinion is that s.8(c), which authorises the City to lodge an absolute Caveat 
against land to secure repayment of monies expended by the City in carrying out works 
pursuant to s.7, goes beyond the law making power of the City under s.3.5. The Committee's 
view is that the City should be required to recover its expenses like any other creditor by 
pursuing a judgment against the offender and executing the judgment against any property of 
the debtor. 

Again we do not think the provision is necessarily beyond '.power. It is a "convenient" 
provision as it provides a significant incentive for the owner of land to comply with a notice 
issued by the City. 

Under the Local Laws the City does in fact have to recover any debt in a Court of competent 
jurisdiction. However it is notoriously difficult and time consuming to achieve that end and 
the ability to lodge a Caveat significantly increases the likelihood the City can properly 
enforce the Local Laws, as the owner is prevented from dealing with the land while the 
Caveat is lodged. 

The City is not the same as any other creditor in that the expenses incurred by the City are 
incurred in enforcing the law which would seem to place it in a special and elevated position. 
The Act in s.6.64(3) contains a similar provision with respect to rates. Having regard to the 
character of the Act and the status of the City as a body charged with the good government of 
its district and enforcing relevant laws the section does not to our mind appear unreasonable 
or necessarily beyond power. 

We do agree however that s.8(c) could result in unfairness if an absolute Caveat was lodged 
against land where the notice in question had been served on the occupier rather than the 
owner. If the breach of the notice is not the fault of the owner it would not be fair to lodge a 
Caveat against the title. 

The Committee also expresses a concern that the effective cl.2(b) of the Local Law would be 
to allow the City to pursue both the owner and occupier for expenses incurred by the City 
when it undertakes work required by a notice. We do not agree that s.2(b) will have that 
effect. 
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The section provides that where a duty, obligation or liability is imposed on an "owner or 
occupier" the duty shall be deemed to be imposed jointly and severally on each the owner and 
occupier. The provision takes effect under sections such as s.4 which requires an "owner or 
occupier" of land to take effective measures to stabilise sand and to ensure no sand escapes 
from the land. 

Section 5 goes on ro say that the City m cenain circumstances may serve on the "owner or 
occupier" a notice requiring certain things to be done. Section 5 itself does not impose any 
duty, liability or obligation on an owner or occupier, but rather the notice issued by the City 
under that section does. A notice issued bv the Citv against the owner will not have the effect 
of imposing any duty on the occupier, and.vice ver;a. -

Where ss.7 and 8(a) refer to the "owner or occupier" they do not refer to a joint and several 
liability, but only to the owner or occupier, as the case may be, upon whom the City has 
served a notice. It follows that under s.8(d) the City may only recover the costs of complying 
with a notice from the party that failed to comply with the notice. 

CLAUSE 10 

The Committee's concerns in connection with cl.10 are twofold in that it is feared that: 

the power authorises the City to enter land in circumstances going further than the 
matter specified in cl.12 of Schedule 9.1 of the Act; and ·• 

2 no procedure is set out providing for the issuing of a notice prior to entry of the land 

In connection with the capacity to enter land we agree the authorities indicate Parliament has 
the power to authorise the overriding of fundamental common law rights in the making of 
delegated legislation, however unless the enabling Act expressly or by necessary implication 
confers the power to override col11Illon law rights the Courts will tend to interpret the enabling 
power in a narrow way so as not to override a common law right or freedom. 

There is no express provision in the Act which states that a local government in making a 
local law can authorise its officers to enter private property. The question therefore is 
whether or not the wide law making power in s.3.5, when read with general function 
provisions of s.3.1 and in the wider context of the Act, there is a necessary implication that in 
a local law a local government may include a power of entry. 

The function of local governments as enforcement bodies would be much more difficult 
without powers of entry onto land. It is very common in legislation for local government 
officers to have powers of entry in appropriate circumstances. The Act provides for powers 
of entry in Subdivision 3, Division 3 of the Part 3 of the Act. Other legislation such as the 
Dog Act, the Health Act and the Local Government (Miscellaneous Provisions) Act 1960 also 
provide, expressly or impliedly, for local government officers to enter land. 

Section 3.28 explains when Subdivision 3, Division 3 of Part 3 of the Act applies in the 
following terms: 

"The powers of entry conferred by this Subdivision may be used for performing any 
function that a local government has under this Act if entry is required for the 
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perfonnance of the function or in any other case in which entry is authorised by this 
Act other than by a written law." 

In our view s.3.28 makes apparent two things: 

It contemplates that powers of entry may be given by a Local Law: and 

2 The subdivision does not apply when a power of entry is authorised by a Local Law. 

In our view it follows from s.3.28 there is a necessary implication that the Local Law making 
power given by s.3.5 of the Act includes the power to authorise entry onto land. 

The concern of the Committee that the Local Law does not follow the legislative formula 
provided for in the Act relating to powers of entry is understood. However as we discussed 
above there is no direct nexus between the provisions of the Act relating to powers of entry 
and those which may be contained in a Local i,aw. As the Committee correctly notes s.3.28 
expressly provides that the relevant subdivision in the Act does not apply to powers of entry 
under local laws. 

Whilst we feel it is the case that the entry provisions under Local Laws need not directly 
reflect those in the Act, we can see there is merit in the view that the powers should be 
consistent. 

To adopt the recommendations made by the Committee in cennection with the powers of 
entry would probably not be unduly inconvenient to the City in its enforcement process as the 
primary reason for including the power of entry in the Local Laws would be to enable the City 
to carry out works on private land. That is a power the City would exercise as a last resort 
and it would not be unreasonable for the City to first give appropriate notice to an owner or 
occupier of land that the City intended to enter to carry out the work. 

The other circumstance where a local government officer may need a power of entry under 
the Local Law is to physically serve a notice. If the section is· to be revised to include a 
requirement for the giving of notice before the City enters land it should exclude the situation 
where an officer of the City is entering land for the purpose of serving any notice under the 
Local Law. 

We trust the above advice is of assistance bat if further advice or ruiy explanation of this 
advice is required please contact C Starke of this office. 

Yours faithfully 

( I I 216swa/CS/C) 


