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MALCOLM, MR JUSTICE DAVID

Chief Justice,
Chief Justice's Chambers,
Perth, examined:

The CHAIRMAN: Your Honour, I thank you very much for making your time available to
talk to this Committee this morning. Normally the procedure we follow is very informal.
Basically it is an open chat. To advise you of the sorts of things we have done in the past,
we have spoken to the District Court judges and a number of other people involved in the
criminal justice area, and have had a period for public submissions, during which we
received an array of opinions. That is the idea of opening the matter up for public
comment. We are now trying to get as much specific comment as we can relevant to the
area.

So far, those people involved in the criminal justice area - be they lawyers, solicitors,
quasi-legal people or social scientists - have expressed the opinion that parole should
remain, and that it is really the question of changing the edges and the flexibility of
sentencing to which we should be addressing ourselves.

Mr JUSTICE MALCOLM: I would not, and I do not think any of the Judges of the
Supreme Court would, challenge the view that we require some system of parole. The
justification for parole is probably put on various bases. In its most elemental form it is
staging the release of a prisoner into the community by imposing a period where the
prisoner is under supervision in the community prior to being completely discharged from
the original sentence imposed upon him or her. That is the most elemental aspect of it.

There are other aspects of it, of course, which have been mentioned in our submission and
which are well known in the literature. Whether one agrees with the justification of parole
in terms of providing an opportunity for conditional freedom for the offender under
community supervision so that he or she serves part of the sentence in the community, that
is a view which many people espouse. It is a view which some people criticise, but it does
seem to me that experience has shown that, with appropriate safeguards and appropriate
understanding, the community would accept the service ofsome portion of prison sentence
in the community under supervision. At present some people think once somebody is out
of prison they are under no constraint, and the idea of a person serving part of a sentence in
the community is one which many people in the community have not accepted. I believe
the media have not accepted it, because they speak about release as if it were release into
total freedom upon the expiration of the non-parole period. So there is that aspect of
sentencing which needs to be taken into account.

In relation to the total sentencing situation, the approach which has been increasingly
adopted in the courts - and of course this may be a totally incorrect approach but it seems
to me to be both logical and sensible - is that, parole apart, the court sees its function in
imposing a sentence to take into account, firstly, community disapproval of the action of
the offender. That is to say, a sentence must be imposed which is proportionate to the
gravity of the offence which has been committed. The starting point is always the
maximum penalty which Parliament has seen fit to impose with respect to any sentence.
The next question is: Where does this particular offence, in terms of its seriousness,
gravity, and invasion of rights which ought to be protected by the maximum penalty, fit on
a scale? There must be a scale within each category of offences from a very low point to
the maximum. I suppose the maximum is there for the worst imaginable example of that
offence. It is always difficult to imagine what is the worst imaginable example of an
offence. Those who have been at the criminal courts for longer than I have have seen many
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very bad examples. So the penalty will be one, in the more serious or the most serious
cases falling short of the worst imaginable example, at the top of the range; then there will
be a range of penalties below that.

The starting point is to fix where the particular offence sits on that scale of seriousness
within the scope of a maximum penalty which has been imposed by Parliament. It is when
you have really fixed that in your mind that you begin to look at the mitigating factors - the
personal circumstances of the offender, the circumstances under which the offence was
committed, his prior record, whether he is a first offender, whether he has shown he has
been going through a cycle of offending which is getting more and more serious each time
he appears before the court. Taking into account all of those factors, which I have tried to
summarise very briefly, one settles on the sentence of imprisonment.

Then comes the question of parole. Under the new legislation as it was enacted, the words
used in section 37A are such that when the court has sentenced the offender to
imprisonment it has then to consider parole; so the exercise of discretion about whether to
determine somebody as eligible for parole only falls to be exercised under the present
Statute when you have determined the sentence to be imposed for the offence. Under the
fanner legislation, what one did was to fix what was called the head sentence, particularly
in the way in which I have already indicated, and then, having done that, the judge had a
discretion to fix a minimum term. A series of decisions - and in particular Power's case in
the High Court - determined that the minimum sentence had to be fixed having regard to
the nature and circumstances of the offence and all of those factors. What the judge was
doing was fixing a minimum period which, having regard to all those things, that person
should spend in custody. So he fixed a sentence that was proportionate to the gravity of the
offence and then a period for which he said the offender had to stay in prison for three
quarters, or two-thirds, or one-half, or one-third, or one-quarter of the total sentence. That
is the system which still applies I think, for example, in Victoria today.

From the judge's point of view that was a pretty handy system because one could tailor a
package to the individual offender and the individual circumstances. From the offender's
point of view it was something of a lottery, because although the head sentence would be
fixed fairly consistently, if one looks at the Australian Bureau of Statistics figures for
sentencing which come out each year - we do not have the figures yet for 1989 but we have
those for 1988 - in a pattern of sentencing one can see that 60 per cent of sentences for well
known offences such as armed robbery, burglary, sexual assault, and so on fall into a
pattern, some in the top of the range but most in the middle. For example, if we take sexual
assault, there are very few sentences below four years and relatively few sentences above
12 years. In the bracket five to 10 or 11 years there are a lot, and the majority are in the
bracket of six to eight years; so there is a pattern and one can look at all of those cases and
justify a sentence which has been imposed, With the discretion to fix a minimum term
depending on the individual circumstances, that was widely variable because it was fixed
having regard to the individual circumstances. So you could get a 12 year sentence with a
two, or four, or SL"'\:, or eight year minimum, depending upon the person's record and
prospects, and what view the judge took of the minimum time that person should spend in
custody. From the offender's point of view, therefore, there was a lot of room for
uncertainty and it was regarded as a bit of a lottery. Some people said it depended on
whether the judge was in favour of parole or against parole, and so on, and the feedback
was that there was a certain amount of resentment from the prison community. Those who
have to manage them and deal with them every day found that something of a problem.

Another problem is that experience has shown that there is an optimum time under which
people can usefully be kept under supervision in the community. To have a very long
parole period, the chances are it will not work, and statistically it has been shown that an
optimum time is around two years. That is the rationale of the current legislation, which
has fixed upon a maximum parole period of two years.

One of the difficulties with the fixing of the formula at one-third essentially for parole is
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that it is arbitrary; it leaves no residual discretion to deal with either the hard case or the
easy case, either way. I suggest that the combination of increasing remissions for good
behaviour to one-third, coupled with introducing a non-parole period of a third, detract
from the force and authority of the head sentence which is imposed by the court.

There is the court solemnly imposing, for example, a sentence of 12 years - and when one
looks at the criteria for eligibility for parole, if there is nothing positive in favour of the
offender really the court is constrained to make the offender eligible for parole, which
means he is eligible for release on parole after four years. In the eyes of many people in the
community the judge is pretending to impose a sentence of 12 years, but the effect of the
legislation is that in reality the sentence is only four years.

All the development that has taken place about truth in sentencing has had a serious impact
on the respect which is given to the fact that a sentence has been imposed. No matter how
people try to justify it, that problem remains. It seems to me that if we are going to retain,
in the interests of certainty, an across-the-board arbitrary non-parole period, we ought to
be thinking seriously about making it 50 per cent with a residual discretion on the part of
the judge to reduce that in particular cases. My view would be that the community
perceptions of parole would be quite different if that were done.

I also think that the remission for good behaviour which comes off at the other end ought
also to be reduced. My thinking on that is that something of the order of one-quarter would
be preferable to one-third, because when you tell people that a sentence of 12 years means
that they may only spend one-third of that or less in prison, and if they spend two years on
parole the balance of the sentence will be totally extinguished, people cannot accept it;
most people do not accept it. There is a lot of criticism about it. Judges feel a bit
uncomfortable about it in this sense: The criteria which have been specified for parole in
themselves are perfectly acceptable - the nature and circumstances of the offence, the prior
criminal history of the offender, the circumstances as they might be at the time when the
offender becomes eligible for parole under the system which requires a bit of prognosis or,
some people might say, crystal ball gazing on the part of the judge.

The best that can be done is to say that by the time the person reaches the end of the non
parole period, if given parole, he may well be in a situation where he could be released into
the community. The approach which is taken by courts where there are some positive
signs - based upon the record, and based upon the detailed interview which takes place
with a Department of Corrective Services officer for the pre-sentence report to which the
courts pay careful attention - parole ought to be granted.

Another aspect is that because the grant or refusal of eligibility for parole has such an
enormous impact on a sentence - we are talking about in a 12-year sentence the difference
between nine years and four years four months, or whatever - we are, in a sense, cutting the
effective sentence in terms of time in prison by half when you get up to big numbers and
parole is granted. For example, with two offenders - the old lag and the young boy who
rob a bank - you can give the young boy parole and refuse it to the old lag; then the old lag
can spend twice the time in prison. You might say that is fine, but there is an underlying
sense of grievance when the gap is too great.

The impact of refusing parole is so great that judges are inclined to struggle to find
something positive to give parole in those sorts of cases. That is a bit of a problem. If the
actual impact of granting someone eligibility for parole on the total sentence package was
less, that would make the task easier.

They are my general comments. I am happy to answer any questions.

Mrs EDWARDES: You mentioned that 50 per cent would be more appropriate with
discretion for certain circumstances. I am against loose legislation but I am also against 
because of my professional background - tying down judges by specifying the types of
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circumstances they ought to look at in those cases. How would you see that operating?

Mr JUSTICE MALCOLM: You have, under existing legislation, criteria for the exercise of
discretion and it would seem that if you had a statutory formula expressed in this way - that
the non-parole period would be fixed in accordance with the statutory formula unless the
judge otherwise orders; the criteria for the exercise of that discretion would need to be
worked out but I imagine that they would include, in the circumstances of the case, that the
judge considers that a lesser non-parole period would be appropriate, having regard to the
same factors which led him to make the order for eligibility for parole in the first place.

The criteria include, among the specific matters mentioned, the nature and circumstances of
the offence, the antecedents of the offender, the circumstances as they might be at the time
of release, if eligibility were granted, and any other matter which the court considers
relevant. There is no magic in those words, because they are in fact the criteria which the
courts developed for themselves under the old legislation. They simply put in statutory
form the criteria which the court developed when it had an open discretion virtually to
impose a minimum term.

The changes which have been made in the legislation are really whether initially it was a
discretion to grant parole, and then it became a discretion to refuse parole. So the tendency
was the other way. It was a balancing act; a leaning against it - you get it, if it is justified;
and a leaning for it - you take it away, if it is justified. Now, it is a leaning against it unless
justified, and the way in which the court has interpreted that is by saying, "Here are the
criteria. In examining the criteria, there has to be something positive in favour of parole
before you grant it."

If the Statute introduced the general rule of 50 per cent, that would lead to the question of
the exercise of discretion up or down. However, that would need to be justified by the
circumstances of the case. I would like to see that matter left as open as possible because
of the need for scope for individualisation of sentencing in particular circumstances. Also,
under the legislation as it stands, as I mentioned earlier, the judge must first fix the sentence
before making a decision about parole. That is how the Statute reads. It would be desirable
to amend the legislation to enable the judge to work out the total sentencing package. In
other words, to tailor the sentence, having regard to the aspect of release on parole, without
departing from the essential principle that the sentence must reflect the gravity of the
offence. Making an appropriate sentencing package is another way in which one could
ameliorate the effects of either granting or not granting parole. This would partly overcome
the difficulty; that is, that parole or non-parole has such a major impact upon the actual
time spent in custody.

Mr TRENORDEN: Previous witnesses have said that all the decisions should be made in
the court where the judge, the jury and the offender are all under the spotlight, because that
makes the system accountable. Do you agree with that?

Mr JUSTICE MALCOLM: That seems to be the case. A substantial limitation should be
placed on the extent to which, by administration or Executive action, the sentencing
package which comes out of the court can be altered. I agree with that. Some residual
discretion concerning the Parole Board must be allowed, because at the time of sentencing
the court cannot make an informed judgment of all the circumstances which will occur in
the future; for example, in 35 years.

Mr TRENORDEN: Does that apply to good behaviour, etc?

Mr JUSTICE MALCOLM: Yes. When the court fixes a non-parole period, it is fixing the
earliest date upon which the offender, if he or she has been of good behaviour, has
completed the treatment programs which are part of the sentencing package and has
demonstrated that the circumstances which the court thought might exist at the time when
he or she was eligible for parole do in fact exist. Somebody has to make that decision and
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it is appropriate that the Parole Board make that decision. That action is not watering down
by Executive or administrative action anything which the court has done. I uphold the
principle that no opportunity should exist, except in exercising the royal prerogative of
mercy, for the court's actions to be undermined by administrative action. To put that in
context, there may be circumstances where some act of Executive clemency is necessary.
The Attorney General and the Govemment at the time have the power to remit, by
Executive action, a sentence which has been imposed. That is an important power which
needs to be exercised under certain circumstances; namely, exceptional circumstances.

For example, in a recent case an offender was sentenced to imprisonment for a series of
offences, some under Commonwealth law and some under State law. The various
sentences, imposed in different courts at different times, resulted in the offender spending
about 25 per cent longer in prison than anyone who had sentenced him ever contemplated.
That was an unjust situation caused by the time for appealing - the chap went to the Court
of Criminal Appeal on several occasions; his appeal was thrown out, but the matter was
drawn to the attention of the Attorney General. Ultimately, it was put right by remission of
part of the sentence. The accidental example needs to be taken care of.

Another example would be when, after all rights of appeal have been exhausted, facts
become known which show conclusively that a miscarriage of justice occurred. The
Attorney General then has three options: One is to do nothing, which might not be very
desirable. The second option is to refer the case to the Court of Criminal Appeal for a
complete appeal under section 21 of the Criminal Code; that will provide an extra right of
appeal. That is what happened in the Mickelberg case. The third option is to take
Executive action because the Attomey General is satisfied, based on the material provided
to him beforehand, that a miscarriage of justice has occurred and it is unnecessary for any
inquiry to be made. Under those circumstances, he can remit the sentence. Those are
example in which Executive action taken to vary COUlt action is appropriate.

Mr TRENORDEN: How important is it for the community to understand sentencing
procedure; that is, the issues relating to good behaviour and parole?

Mr JUSTICE MALCOLM: It is very important.

Mr TRENORDEN: So you need an simple system?

Mr JUSTICE MALCOLM: It is very important that the community understand the system.
It is also important that the function is carried out in open court in the full glare of publicity
and not as something which happens behind closed doors which is not fully understandable.

Hon BARRY HOUSE: One of the messages coming through to me is the need to simplify
the process. The formula for parole sounds complicated and the prisoners do not fully
understand it, the people in the system do not understand it, the community does not
understand it. It also seems to be using up huge resources. Can you comment on ways that
it can be simplified?

Mr JUSTICE MALCOLM: The old system was better understood. When one talked to
offenders about the head sentence and the minimum term, they understood those terms very
well. The formula is complicated at present. A much simpler formula would be to impose
half a sentence unless the judge thinks something else is justified. Everybody would
understand that, I am sure. Everybody would understand it running in tandem with a one
quarter remission for good behaviour. It is the one-third, less two years and the
modification which comes into the system which complicates it and which is perhaps
unnecessary.

Hon T.G. BUTLER: Something that is not appreciated in the community is the low
confined period under the present system.
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Mr JUSTICE MALCOLM: Yes.

Hon T.G. BUTLER: It is not so much that they do not understand it, but they do not like it.

Mr JUSTICE MALCOLM: There are two factors; firstly, the formula is not simple or just
one thing.

Hon T.G. BUTLER: The first part relates to the fine.

Mr JUSTICE MALCOLM: Yes. On the whole there is a perception that if they are
required to serve only one-third of the term, that undermines the sentence. That comes
through loud and clear, and judges share that view.

The CHAIRMAN: With regard to sentencing and imprisonment rates, which obviously
must be looked at in conjunction with parole, Western Australia has a high imprisomnent
rate compared with other States. Other people have commented on this aspect; what is your
opinion?

Mr JUSTICE MALCOLM: A number of factors are involved in our very high
imprisomnent rates. Western Australia is one of the last places in Australia where fine
defaulters have been consistently imprisoned. I do not have all the statistics readily to mind
but during a substantial part of 1989 something like 55 per cent of the Western Australian
prison population at anyone time were fine defaulters. That is the most singularly
important contributing factor to our high rate of imprisonment.

Secondly, we have an extremely high rate of Aboriginal offenders in our prisons. Again, I
do not have all the statistics readily to mind, but my impression is that while Aborigines
account for something like three per cent of the population of this State, they account for
more than 30 per cent of the prison population at anyone time.

Since about 1980 the Court of Criminal Appeal has established the principle that
imprisonment should be the sentence of last resort and that all legal alternatives should be
explored in any particular case. I did not generally take criminal cases when at the Bar, but
I took one in 1982 or 1983 for a 27 year old drug addict who had committed a number of
armed robberies, and who had spent all but four years between the ages of 16 and 27 in
prison for one sentence or another. He came up on another armed robbery charge in the
District Court. The judge took the view that imprisonment had served no useful purpose.
This chap was introduced to the YMCA, became an unqualified social worker with that
group, went on a methadone treatment program and was kept off the drugs. The judge
thought that nothing had worked to that date, and told the offender that, although it may
come as a shock and he hoped it would be the shock he needed, he would release the
offender on probation for three years provided he worked for the YMCA, undertook a drug
treatment program and so on. The Crown was very upset about that and appealed to the
Court of Criminal Appeal. It was said that the judge had considered all factors in section 9
of the Offenders Probation and Parole Act, weighed them up and, although it was unusual,
it was a proper exercise in the sentencing discretion. The court upheld the decision. That
chap achieved success and he was offence-free for four years. We were congratulating
ourselves, but I see that he is now back in prison again. However, between the ages of 16
and 27 he had spent only four years out of prison, and after the case to which I have
referred he had another four years offence and drug-free before he fell onto drugs again.

That is the intractable problem we face all the time; that is, how to balance the need to
punish people who commit serious offences, particularly burglary and armed robbery, in
order to feed a drug habit. We see them destroying themselves, and if they had the
opportunity to get off the drugs it may well be that they would not offend. They are sent to
prison for what we call conventional armed robbery of a bank, building society or
something of that nature, and the sentence conunonly imposed is five to seven years. In
those circumstances parole is very difficult for repeat offenders. They are sent to prison,
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and there is absolutely no confidence that while in prison the drug treatment program will
be anything other than cold turkey. One has anecdotal evidence that within the prison
system there is a significant trade in drugs. It comes to our notice through claims or
statements made, evidence given or in other ways. One has no real confidence that by
sending somebody to prison in those circumstances one is doing anything other than satisfy
the community demand for punishment, without achieving anything else. The dilemma
which judges face is that they know there are appropriate drug treatment programs, but it is
very difficult to get people onto them from the prison environment, because all the drug
treatment programs are outside the prison. That is a very desperate and difficult situation.

The RESEARCH OFFICER: Do you have any comments on alternatives that are not
currently available to judges which yOll think might be useful? Judge Hammond
particularly mentioned the Commonwealth Crimes Act which covers a wide variety of
choices.

Mr JUSTICE MALCOLM: The wider the range of options, the better. One of the options
available under the Commonwealth Crimes Act, and which is also available in Victoria, is
the suspended sentence. We can get close to that. A suspended sentence under the
Commonwealth Crimes Act and the Victorian legislation works in the following way: The
offender comes before the judge who reaches the conclusion that the appropriate sentence
would be five years. He tells the offender that he will release him on a bond of good
behaviour to go, for example, to Cyrenian House and enter a drug treatment program, to
report weekly to the corrections officer and to undertake this, that or the other. The judge
tells the offender that he must do that for at least two years, and if he offends during that
period or fails to comply with the conditions of his release on bond during the period, the
axe will fallon him and he must serve five years for the offence he has already committed
and, if he has committed a further offence, he will be dealt with for that as well. The
offender goes into the community knowing a five year sentence will be imposed if the
conditions of the bond are broken. That seems to be a useful form of sentencing in
appropriate cases because the offender knows from day one what will happen. That is to be
distinguished from our probation system which, under section 9 of the Offenders Probation
and Parole Act, operates in the following way: The offender is released on probation on
condition, among other things, that he abstains from any violation of the law.

If an offender commits an offence during the probation period he or she is then liable to be
sentenced for the original offence. The judge then has to decide what penalty to impose for
the original offence; it may be a year or two years out on a probation order. I suppose the
offender goes away from court saying, "Well, I came up before an easy judge this time."
The offender may think that it will not happen to him or her; it will happen to other people.
That is what goes through the mind of the offender. Then suddenly when the balloon goes
up the offender will be sentenced for the offence just committed and be dealt with for the
breach of probation by being sentenced for the original offence.

An extreme and open situation exists in the probation system where nothing is known about
what will happen other than that the offender will be sentenced for the original offence if he
or she breaches probation. Under the suspended system it is known in advance what will
happen because the sentence has been fixed at say five years and the axe will fall. What
happens in the suspended sentence system when the axe falls at the end of the bond period?
Let us say it is three years' bond and the offender has a couple of weeks to go and an
offence is committed: Bang, he or she gets five years for the original offence and no credit
is given for the "clean street time" - as the jargon goes - during that period. Therefore,
whatever system operates there must be room for some flexibility on the part of the judge.

Mr CUNNINGHA1Vl: Is there is no discretionary power at the present time?

Mr JUSTICE MALCOLM: Not under the Commonwealth law as I understand it.

Mrs EDWARDES: Your Honour, you have said that 55 per cent of the prison population
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are fine defaulters. I have been in the unenviable situation of trying to argue before a judge
in a plea of litigation not to give my client a fine because, it was obvious from his
circumstances there was no way he could pay a fine - obviously we are talking about hefty
fines in the vicinity of $5 000 to $10 000 - within the time frame that will be handed down.
The altemative for my client is that he would - obviously because of the type of offence
that has been committed it would not be a community service order - prefer to go to gaol.
He knows he will go to gaol anyway as he has no capacity to borrow because of the family
situation or equity circumstances. That has happened on many occasions when I have been
sitting in court. An argument has been put forward that perhaps the fine system ought to be
made more prevalent. I am not sure that that would be the way to go unless we change the
types of methods by which a fine can be paid to make it more flexible; otherwise we would
get back to the same statistics, if not more.

Mr JUSTICE MALCOLM: The community corrections centres legislation was
implemented so people who are fine defaulters can, by attendance at these centres, work off
their fines rather than go to prison in default of payment of them. I have no information on
how successful that has been, what resources have been devoted to it, how many people
they deal with and how many people they keep out of prison. The magistrates are the
people who deal mostly with that. The Chief Stipendiary Magistrate told me that a lot of
these orders are made; however, I do not have any precise information about that.

In coming back to the question of whether or not a fine should be imposed: The Supreme
Court has made it very clear that fines should not be imposed where the offender does not
have the capacity to pay. Where fines have been considered as an option it makes no sense
to impose a fine upon a person who has no money because all that would happen is that the
offender would serve the sentence in default unless a community corrections centre order is
engrafted on it for non-payment.

Section 167 of the Justices Act provides a formula for fixing sentences in default of
payment of fines unless the court otherwise orders. One often hears a magistrate say, "I
fine you $200 in default, Justices Act." The effect of that is, under the current formula, the
offender will spend one day in prison for every $25 of the fine. When one is talking about
a $10 000 fine one quickly realises that that is quite a long time in prison. It is important
for the magistrate or the judge, when imposing a fine, to ensure that the period the offender
is to spend in prison in default does not exceed the period which he or she would have
imposed as a period of imprisonment for the offence in any event. The period in default
may be very easy; the period of default not exceeding three months or not exceeding one
month can be fixed. There is a specific provision in the Justices Act for the magistrate to
do that and a specific power in the Criminal Code for that, which drags all of that to the
District Court and the Supreme Court. In theory and in principle that is not a problem
because fines should not be imposed unless people have a capacity to pay, and the period in
default can be adjusted to suit the individual circumstances of a case. I suspect that because
magistrates deal with something like 120 000 or 150 000 petty sessional cases a year they
do not spend a great deal of time on each case. The default provisions in the Justices Act
provide an easy formula and it may be that there is room for improvement in that area.
Some of the cases that are coming through would indicate that.

An important point to be made about fines is the limitation on one's capacity to use fines as
a viable alternative. If an offender does not have the capacity to pay a fine it would be
wrong to fine that person because he or she will go to prison anyway. However, it has been
said that that produces one result for the poor and another result for the rich; the rich can
buy their way out of prison by paying a fine. One has to be very careful to guard against
that. Do not ask me what the solution to that would be because it has to be worked out in
individual cases.

We now have the power to impose fines for anyone offence of up to $250 000 under the
Criminal Code. In some cases where people who have committed crimes, other than crimes
of violence, such as tickling the till or something in that nature, there is scope for the
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imposition of a substantial financial penalty. Such cases would be accompanied by some
period of imprisonment as well. That is one way of avoiding the perception that people
who can afford to pay a fine will be able to buy their way out of prison. We have to be
careful about that.

The CHAffi.MAN: The Committee has heard people discuss that a conflict exits in
sentencing between the various parts of the conviction system, in terms of how they
perceive their roles, the directions in which they would like to go and how they treat
prisoners. Added to that, Your Honour has now discussed such things as the treatment
programs. Do you have any comments about pre-release programs and the concept of
rehabilitation, and is there any perceivable conflict between prison health professionals,
prison social professionals, and the law; and, if so, to what extent?

Mr JUSTICE MALCOLM: The essential difficulty is that the traditional catechism of the
objectives of the criminal justice system has inbuilt conflicts. Traditionally, it is said that
the object of the criminal justice system is to apprehend and try offenders, and to sentence,
in an appropriate manner, those who are convicted. It is said that we should be marking the
community's disapproval by retribution or punishment - just desserts; that the sentence
should be proportionate to the gravity of the offence; and that we should be setting an
example to other people in terms of deterrence; that is, we should be deterring the offender
from repeat offending, and deterring other people from committing a similar offence. It is
said then that we should take the opportunity, while we have people in the care of the State,
to reform or rehabilitate them. It is said also that in any event, whatever we may do, after a
person has been cut off from society for any period of time it will be difficult for him to
adjust to liberty, so we must prepare him for his release into the community to make that
period of adjustment as smooth as possible.

When we think about it, punishment, retribution, revenge, or whatever we may like to call
it - just desserts - does not sit very happily with reform, rehabilitation, and helping people
to adjust to life, so there are necessarily conflicts. An interesting study was published in the
Australian and New Zealand Journal of Criminology, I think in 1987, by an officer of the Q
Department of Corrective Services, a chap named Hi:nde~neyef, about public perceptions of J~
sentencing. People were asked to rank the various heads of punishment, deterrence,
rehabilitation, and so on and, broadly speaking, equal numbers of people ranked each one
of those things as being of the first priority - around 25 per cent or 27 per cent, maybe 30
per cent. That indicates that, on the whole, while people in the community have strong
views about these things, there is a wide diversity of view which reflects the conflict.
Those conflicts are, necessarily, reflected between all the professionals who are involved in
the system.

One can see some amazing things. One example I can give you occurred when I went to
Kalgoorlie on circuit. A fellow who had been released on probation appeared before me on
a plea of guilty of aggravated sexual assault. That is a very serious offence, liable to 20
years' imprisonment. He was pretty young, so I asked for a pre-sentence report,
particularly in respect of how he had performed while on probation. The pre-sentence
report indicated that he had responded extremely well while on probation and there had
been only one lapse during the whole period. There was nothing in the report to suggest
that the committal of an old fashioned rape on an innocent victim, who had done nothing to
contribute to the commission of the offence, really cast any blot on the copybook in respect
of performance while on probation. That was an amazing document. So I think some
people clearly get carried away and concentrate entirely on the welfare of the offender.
That is an exceptional case and I would not want it to be taken as my criticising across the
board the people from the Department of Corrective Services.

We made a point in our submission about the shortage of people to operate the parole
system. Even were we to have the best parole system that one can get, we must still
provide the resources and proper training. I had some experience of this in 1964 or 1965
when I used to give lectures to parole officers on criminal law and criminology. One of my
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pupils was Mr Vodanovich, who has recently retired as the Chief Parole Officer in this
State. He said, "Look, it would be really good if you would go to Fremantle to talk to those
prisoners who are in their last couple of months before release about citizenship and that
sort of thing. That would be very helpful." So I conducted a series of lectures in the chapel
at Frernantle Prison, and I would solemnly give people a kind of high school lecture about
Government and institutions of Government, and about the duties of citizenship and so on.
I would then ask whether there were any questions. The sort of question I would get was:
If someone went to a house and found that a window was not latched but was open, and if
he just pushed the window open a bit and went inside, would that really be breaking and
entering?

Hon T.G. BUTLER: A fair question, actually.

Mrs EDWARDES: They had just spent the last four years thinking about where they went
wrong!

Mr TRENORDEN: That is an important point because in England they broadened out the
system dramatically and everybody got gung ho about it, and the judges started using all the
options, only to find that those options were not adequately resourced, so they quickly
returned to the previous system because the new one was not working. Should there be a
better system whereby the judges can talk about which resources are available and whether
the system is really working for them?

Mr JUSTICE MALCOLM: I will say two things about that. First, we are being
increasingly better served by the pre-sentence report material which we receive, not only
from the officers of the Department of Corrective Services but also from some of the
professionals. When we ask for a psychiatric or psychological report in respect of a
particular offender, or for a court diversion service report in relation. to suitability or
eligibility for a drug treatment program, we are always asking what facilities are available;
and we have had people come to us as a group to give lectures on the resources, facilities
and options which are available. For example, recently in Albany I heard for the first time
about an Aboriginal community at a place called Marribank, out of Katanning, which has
an Aboriginal Baptist minister in charge who is running a dry community. That has been
very successful in terms of rehabilitating the Aboriginals in that area and getting them off
alcohol.

On one occasion an Aboriginal walked into a liquor store one Saturday with a piece of iron
he had picked up from the road outside and threatened the chap inside, who turned out to
have been in the same class as him at the Katanning High School. He got about $150 in
cash and disappeared into the night, but was arrested within the hour and, Bang! He was
released on bail. He had been for some months at the Marribank centre and had not had a
drink, and he had a job working on the farm, I 'came to the conclusion that the best thing
that could happen to him was to leave him there, on the basis that he would have to reside
there, abstain from alcohol, and remain on that progratn for three years; and so far, so good.
Therefore, if one knows there are appropriate facilities and appropriate people who will
give community support and back-up, that is a viable option.

Coming back to Aboriginals, it has been put to me by a number of experienced people who
live in the north west and the Kimberley that there is much scope, given resources, for
responsible Aboriginal elders to be appointed parole and probation officers, even honorary
parole and probation officers, and for orders to be made for Aboriginal offenders to reside
with and be under the care and control of those elders in certain communities. My
impression is that in many cases that is a far better option than putting them into the
Broome or Greenough Regional Prisons, or any other prisons. It seems to me that we have
to be very careful not to discriminate on the grounds of race in relation to these matters, but
the High Court has made it clear that, having regard to the cultural background and the total
social environment in which a person lives - namely, Aboriginals - it justifies
individualisation of the sentencing approach in those cases. I think there is a great deal of

Joint Select Committee on Parole 22.6.90 Page 10



scope in that area. If the resources are devoted to it and if these communities develop, I
think there are great dividends to be obtained by encouraging these communities to be
established, to establish their regime for being dry, and to get all those people off the grog
and doing something worthwhile rather than simply living in a modem alcohol drearntime
which is subsidised by social security benefits.

Mr TRENORDEN: My second question was whether the system should be able to be more
vocal about the way things such as work release and community-type programs work. I
know they work beautifully sometimes in the city, but if you try to do the same thing in
small communities it does not work. I often wonder whether the system is able to report
back somehow, either publicly or privately.

Mr JUSTICE IYIALCOLM: I am sorry, I missed that point. Last year the Government
established a crime research unit at the University of Western Australia. TI1e research
centre has an advisory board, of which I am the chairman. Professor Richard Harding is the
director of the research centre and Ron Broadhurst, who I think has been providing some
information to this Committee, is one of the people on the centre's staff.

One of the major problems for judges is that, except when familiar faces come back again,
they really do not know whether the measures which they have solemnly taken have been
successful. We operate solely on the principle that no news is good news, but I do not
really think that is very well informed. What has happened with the crime research centre
is that all of the organisations involved - police, courts, prosecutors, Department of
Corrective Services, Health Department, and the Australian Bureau of Statistics - have got
together through the advisory board. Substantial agreement has been reached on the
introduction of a single common identifier for computer purposes, which would be a
number placed upon the first piece of paper· created by the police when a person is
apprehended and subject to inquiries. That person's identifier would follow right through
the criminal justice system - on charge sheets, committals, indictments, sentences,
Department of Corrective Services records, health and mental health records, and so on
through to the Australian Bureau of Statistics. Therefore, if one wanted to know at any
time afterwards what had happened to prisoner X, who was sentenced on such and such a
date, information relating to his progress through the system and the whole of his parole
period would be readily available. At present there simply are not resources available to
enable that feedback.

We can look at it on a global basis - at the reports of the Parole Board - and I think that is a
fair measure of the effectiveness of the parole system. It is subjected to a lot of criticism in
relation to some of the individual decisions which have been made. Again, I do not have
the statistics firmly in my head but I have the impression that the success rate, measured in
terms of those people who do not commit offences which are serious enough to terminate
their parole, is somewhere between 72 and 76 per cent, which indicates that about three
quarters of parolees do not cause the community any serious trouble. I suppose that when
one is making a judgment about whether to release people, taking into account the fact that
in the remaining quarter some of the offences which are committed are really quite trivial
and do not involve violence or a substantial amount of property or anything of that nature,
taking the most broad view the end product of the system is probably tolerable or adequate.
Obviously there is room for improvement but I think it is at the other end, the termination
of the minimum period which people should remain in custody, where a lot of attention
needs to be focused.

The CHAIRMAN: As to the issue of the Parole Board and its role in the community,
previously it looked at cases on a individual basis to decide whether people were eligible
for parole. Now people have an earliest release date, but previously the board went
through, case by case. Can you comment on the suitability of the two systems and tell us
your preference?

Mr JUSTICE MALCOLM: As a matter of principle I would prefer to see a system which
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gave closer scrutiny to the individual cases rather than automatic or virtually automatic
release. The practical reality has been that so many people are involved that even having a
Parole Board working full-time on the task makes that very difficult. I suppose it is a
question for politicians rather than judges: What price is the community prepared to pay
for a system which may require a, shall we say, parole board bureaucracy to make the
individual judgments on all of the cases? It is rather like the situation which we had at the
Commonwealth level with refugee status and the DORS Committee. Do you process
20 000 Chinese students individually when you have the capacity to process 40 people a
month? It is that kind of problem; essentially it is a policy problem. Naturally one would
prefer to see each case being decided on its merits. We have to consider the practical
realities.

The CHAIRMAN: Would it be possible to have two options in the sentencing package 
the current system, with persons being eligible for parole and, secondly, the prisoner being
considered for parole at a point? That would take into account the seriousness of the
offence.

Mr JUSTICE MALCOLM: We could have the situation where in the vast majority of cases
release would be automatic unless there was an adverse Department of Corrective Services
report. I could also say that release should be virtually automatic unless the sentencing
judge has recommended individual scrutiny of the case before making a decision to release
on parole. There are at least those two possibilities.

Mr CUNNINGHAM: Does that often happen?

Mr JUSTICE MALCOLM: At the moment, there is no provision for it so anything the
judge says is gratuitous; judges will say that the circumstances should be carefully looked
at before a person is released on parole. It does not happen very often; it is up to the
individual judge. Nothing is stated in the legislation about it.

Mr CUNNINGHAM: Is there any scope in the system for fixed sentencing?

Mr JUSTICE MALCOLM: I would be opposed to fixed sentences - whether they are fixed
maximums or fixed minimums - because experience has demonstrated that individual
circumstances will vary so much. We must have room to manoeuvre.

I will give an example from the past: When I was a first year university student there was a
serious accident on Stirling Highway, Claremont, by fire station hill. One university
student was driving; his best friend was the passenger and was killed in the accident. The
student driving was aged 19; he was charged with manslaughter and found guilty. The
judge regarded it as a serious case of manslaughter but came to the view that the chap had
an impeccable record, an impeccable family background, he was an honours student and
had his life in front of him. Notwithstanding that he had been convicted of manslaughter,
the judge released the student on a bond to be of good behaviour and to come up for
sentence if called upon within five years. That person has gone on to become quite a
successful member of the community.

That incident made a big impression on me at the time; I have never forgotten it. That is an
illustration of how sometimes a serious offence is dealt with - and manslaughter is one
where the circumstances can vary so much. We had a case at Port Hedland where - even
allowing for a period previously spent in custody - a sentence was handed down of thirteen
and a half years for the crime of manslaughter. That is an illustration, with particular
offences and with particular circumstances, where flexibility is necessary.

The RESEARCH OFFICER: Recently we received an opinion from America from the
American Parole Commission which in summing up stated that every prisoner should have
some supervision; that is, someone who has a determinant sentence - which is what some
portion of the community would like. That means the prisoner is released with no
supervision at the end of the tune.
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Mr JUSTICE MALCOLM: This is a problem. I think some period of community
supervision is desirable. Where a determinant sentence is imposed with no parole there
must be provision for, shall we say, work release - as there is now - but some period to
cover the adjustment.

One simple example: The other day we had a case in the Court of Criminal Appeal where
the judge was dealing with an Aboriginal offender who had committed burglary. He had
been in custody for four months. The burglary was not a big deal; it was probably at the
low end of the range and a 12 months sentence may have been appropriate, or even
18 months. TIle judge said it has to be 12 months or more and that it is a parole case. He
said that the person had been in prison for four months and that is the equivalent of the
period he would serve in prison. The judge said, "All right, you have been in custody for
four months; that is virtually the time you would spend had I sentenced you for 12 months.
I will release you on a bond to be on good behaviour for six months." That was a practical
solution. But the result was that the person was released into the community, not under
supervision. We changed that to a probation order and put the person under supervision in
the community at the Mullewa Alcohol Rehabilitation Centre. It was a practical solution
but there was a better solution because we could use probation to get the supervision. One
way or another, periods of supervision are very important.

I have a meeting with the Attomey General in about five minutes. I am afraid I will have to
withdraw.

The CHAIRMAN: You honour, thank you very much for sharing your time and opinions
with us. With your indulgence, maybe the Committee will come down to the Supreme
Court and observe on a sentencing day, if there is such a thing.

Mr JUSTICE MALCOLM: Yes. Perhaps you could come down for a pleas day or a
sentencing day; that would be highly desirable. Perhaps also if you could visit on a day
when the Court of Criminal Appeal sits. At the beginning of each month we hear appeals
against sentence; normally we deal with six or eight cases in a day. The Committee could
observe a few of those. Unfortunately today is the last sitting day of the first half of the
year. The court has a winter recess until 9 July. The Court of Criminal Appeal, with Mr
Justice Wallace presiding, will sit then and do appeals against sentence. During the first
week in August, I will be presiding on appeals against sentence.

[The witness retired]

THE COMMITTEE ADJOURNED
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SPARKMAN, MR STEVE

Senior Community Corrections Officer,
residing at Unit 8, Maddington Trade Centre,
1851 Albany Highway,
Maddington, examined:

The CHAIRMAN: Thank you very much for coming in, and for your submission. We
would like to hear your views about any issues on parole you want to discuss. Please start
wherever you like, and members of the Committee may interrupt to ask you questions, if
that is all right.

Mr SPARKMAN: That is excellent, because I have not prepared a speech as such. First I
will tell the Committee a little about myself. My title is Senior Community Corrections
Officer. The word "senior" probably sounds more impressive than it really is. It means
that I still have a case load and am actually involved with the day to day supervision of
offenders. I commenced work with what was the Probation and Parole Service in 1980 and
left for about two years during the mid 1980s, then returned in 1986; so I have seen huge
changes from the Probation and Parole Service days - when all we supervised were two
orders, but mainly the probation and parole community service order - to today, where we
are now community corrections officers supervising five orders and, from all accounts,
there is soon to be a sixth order as well. Therefore, although your emphasis is clearly on
parole, from my point of view as a community 'corrections officer that is just one order out
of six that we supervise.

The CHAIRMAN: We have made the decision that sentencing is an integral part of parole,
so do not be encumbered in your statements by thinking this Committee is solely about
parole. We are considering the various options as well, and sentencing in its purest form.

Mr SPARKMAN: All right. I also want to say that I am certainly not here as an apologist
for the department or anything like that. Certainly there are far more senior people than I
who can talk to you about policy and so on, and I must emphasise that I am a person with
case load who is actually involved in the supervision of offenders. From our point of view
the changes have been profound. When I started in 1980 we were still embracing the
rehabilitation model. We were employing mainly social workers like myself, and
psychologists, and you could say. we were trying to cure the offenders. These days, as this
offender supervision system points out, we are now more sanction-based. We are looking
at the supervision of offenders. In 1980 offenders were called "clients" but they are now
called offenders - we are calling a spade a spade. We are there to supervise them and
enforce orders, and the bottom line is that if they do not comply we take them back either to
the courts or to the Parole Board.

In 1980 when I started, we really had no set formula for supervising offenders. So-called
commonsense was applied as to how frequently we saw them. There was not a great
amount of consistency in the system, it just depended on the individual as to how often we
dragged them in for reporting. This offender supervision system is to unify the system - it
is universally enforced throughout the State and very clear guidelines are in force. That, ill
about two minutes, is my overview. I would feel more comfortable if I could answer some
questions.

Hon BARRY HOUSE: You mentioned that you have a case load. How many offenders
are you supervising at the moment?

Mr SPARKIVIAN: That is both a simple and a complex question. SL,- months ago, we
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commenced specialisation at branch offices. At Maddington our total case load is about
850 on the five orders. We have about 80 parolees. Each person involved in supervision
would have a case load of around 100 people. The sole job of the four people in our office
is to report to the courts, and the Parole Board; it is an advice team. These days, my case
load is small, having only about 12, because my major job is to advise the courts on pre
sentencing, and to advise the Parole Board by way of parole reports, community based
work release reports, home leave reports, and so on.

Mr TRENORDEN: What do you mean by an order.

Mr SPARl<MAN: An order is a sanction imposed primarily by courts; that is, probation
orders -

Mr TRENORDEN: Are they mostly probation orders?

Mr SPARKMAN: Yes, but also parole orders, community service orders, community
based work release orders plus work and development orders which are otherwise known as
fine defaults.

Mr TRENORDEN: Are they the five work areas?

Mr SPARKMAN: Yes. They are the five specific work areas in terms of supervision but
we also do a huge number of pre-sentence reports, both written and verbal, which go to the
various COUltS.

Mrs EDWARDES: Referring to your case load, could you outlined the various forms of
supervision, such as intensive, medium, low and so on? Or do you tend to deal with only
two types of areas and then move on?

Mr SPARKMAN: The people doing the supervision have a smorgasbord of categories; for
instance, in the parole area, although there are four supervision categories, realistically
parolees either fall into the intensive or medium supervision areas. It is inconceivable that
any parolee could be in a category of less than that.

Mr TRENORDEN: Can you define the difference between medium and intensive
supervision?

Mr SPARl<MAN: Maximum supervision means we have an offender on that level of
supervision for a minimum of 12 months. They report in person once a week and at the
very least report by telephone on the .altemate week; that is, weekly contact. During the
first two months after the release of the parolee, we would also do a home visit to ensure
that the situation is as reported. Regardless of how well the person is going or how stable
the situation may seem, those arrangements remain in force for 12 months. Several other
checks are built in, such as two monthly reviews to ensure the officer is doing his job
properly. That is the maximum or intensive level.

At the medium level, the minimum reporting requirement is once monthly. The
expectation from the community corrections officers would be that at the initial stage of
release from prison parolees would be seen very frequently, and probably a decision is
made by the community corrections officer over time to ease off the amount of reporting
providing the situation is stable - the parolee is not re-offending and the situation is under
control.

Mr CUNNINGHA1Y1: What percentage of persons re-offend?

IYIr SPARI<MAN: I do not know.

Mr TRENORDEN: Do people re-offend regularly? Is it something which constantly
happens?
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Mr SPARKMAN: Yes. Many re-offenders are high risk people; it would be a significant
number.

Hon BARRY HOUSE: Are home visits made at random?

Mr SPARKMAN: These days, home visits are organised so people know that we are
commg.

Mr 1RENORDEN: Do you carry out any random checks?

Mr SPARKMAN: No, not in these cases. There has been talk of a new home detention
program which will probably be put in place in the not too distant future. The emphasis in
that case, from all accounts, will be on random visits.

Hon T.O. BUTLER: Why are random visits not carried out? I can see some reason for that
as a matter of trust.

Mr SPARKMAN: I cannot give a definitive answer; it is more a matter of policy. I do not
wish to sound like an apologist, but 27 years ago we did not have anything like an
offenders' supervision system. It has only been in operation since 1 July - it is in its first
draft. However, certain things need to be done to tighten up and improve the system.

Mrs EDWARDES: When we visited the Parole Board it became clear that several people
had not made their regular visits to their reporting officers. It seemed that a delay occurred
before this was reported and the case was to come up for consideration at the Parole Board.
How do you go about such a situation when a parolee does not visit when he is supposed
~? .

Mr SPARKMAN: This gets back to the rule of thumb; that is, it depends upon the
individual person. Most of us have major reporting nights - Tuesday in my case - when we
work back to 7.00 pm to enable working parolees to report. I would wait until Friday for a
person to report and if 1 had not heard from him by Friday, I would chase him up.

Mrs EDWARDES: Would that involve a telephone call or a visit to the home or
workplace?

Mr SPARI<:::MAN: First of all I would make a telephone call and on the following Monday
I would make a visit to his home.

Mrs EDWARDES: If it was two and a half weeks after 'the reporting stage, and you have
left messages with his wife and not had a response, and you have made another visit and he
was not there, what would you do then?

Mr SPARKM.AN: Again, this would depend upon the person. With some people I would
be alarmed, but with others, realistically, it would depend on their situation. A first
offender who is well into an order and who has been most cooperative would be viewed
differently from a person who is out on murder and has been out for only two minutes.

Mr TRENORDEN: How does the mechanism work if a person has not reported after a
certain period?

Mr SPARKMAN: We normally have telephone numbers of significant others, and we
make inquiries to determine whether the person is still on the scene and what the story is in
general. However, we may telephone the local police depending upon the person - that is
what I would do, I am not sure about my colleagues - because the police have a general
idea about what is going on.

Mr TRENORDEN: If a person is reoffencling the police would know?
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Mr SPARKMAN: These days we receive a computer printout from the law courts with the
list of cases for the day. So, we would know whether a person has been charged.

Han BARRY HOUSE: When an offender reports to you, what does that involve - is it
simply a chat?

Mr SPARKMAN: The bottom line - to use an accounting term - is that we determine
whether they are still at the same address, still in the same job if employed and find out
whether they have any more charges pending against them. Also, we determine whether
they want any our-of-reporting help. Some offenders have problems which they recognise
about which they are prepared to do something. In such cases they will probably look for
some help, although many parolees see the reporting as a chore. In those cases it is the last
thing they want to do and they come in and leave very quickly.

Hon BARRY HOUSE: So, some informal counselling is available if they want it?

Mr SPARKMAN: Yes, a reporting session can involve anything from two minutes, in the
worst extreme, to an hour.

Mr TRENORDEN: If someone wanted to see a specialist, could that be arranged?

Mr SPARKMAN: Yes, we refer such cases. Many offenders are into substance abuse and
we would refer them to drug agencies or whatever.

The CHAlRMAN: After visiting the Parole Board it seems that it has a perception that it is
involved with the rehabilitative process. You made the comment that in 1982 that role was
removed, yet your comments indicate that a focus, although not a major focus, is on the
rehabilitative process. However, when the objectives change like that confusion can occur.
How do you feel about the process in which one is a policeman and also a helper?

Mr SPARI<MAN: This has been made easier these days as the department has made it
clear that our primary role is that of supervision - I call it law enforcement, for the want of
a better term. These days there is no conflict because that is our primary focus and
anything else is secondary. Back in 1980 a huge conflict was created in terms of defining
our role. We were trying to operate in both camps which created a huge conflict and made
the job difficult.

The CHAIRMAN: Does the conflict still exist?

Mr SPARI<MAN: No, it does not, and I believe I can speak for my colleagues on that.
When the emphasis changed, a significant turnover in staff occurred because those who felt
uncomfortable with the new system left the department.

Mr TRENORDEN: Is it important that you have flexibility in the system in using your
judgment to deal with each case? It would appear that you have a reasonable amount of
flexibility in the decision-making process in deciding whether a person should be taken
from the intensive to the medium categories, for example.

Mr SPARKMAN: Even in such cases the individual officer does not have that power as it
is pushed up the line. However, in comparison to what was previously the case, we now
have officers who are given some training on the case load when starting on the job, and
how the officer handles that case load is up to him. From that point of view it is
significantly different.

Mr TRENORDEN: Which is the better practice?

Mr SPARKMAN: When ruling in some cases it is more comfortable to follow a formula.
In the old days one had concerns that things could blow up and one always had a doubt
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whether one had done the right thing. However, by following the guidelines it makes
things much easier for the staff.

Mrs EDWARDES: You made two comments: Firstly, you stated that the majority of
parolees regard reporting as a chore, and, secondly, you stated that your priority is the role
of a law enforcer - even though you may not like the term. When a person is on parole the
purpose is to get him back into the community which will mean that he will require
support. Is it the case that those who feel that reporting is a chore do not see your role as
anything more than that of law enforcement? Do they believe that you have nothing more
to offer?

Mr SPARlZMAN: That is probably correct. They have an expectation that they are out to
be policed. This is their perception and they regard reporting as a chore and respond
accordingly.

Mrs EDWARDES: Do you see a better way of doing this so that it is regarded as less of a
chore and, as a result, those people who need support will feel far easier in speaking openly
about their needs for rehabilitation.

Mr SPARIZMAN: I do not know. The difficulty is that when it comes to the crunch and
they do not comply with the order we will be the bogeyman; we will be the ones who will
send them back to the court or to the Parole Board. In some ways it is probably better if
they do understand exactly where we are coming from rather than officers having to
pretend to be friends who can help them and then at some later date being instrumental in
taking them back to court.

Mrs EDvVARDES: Do you think there is a need for two people; a law enforcer who says,
"Report or else!": and a person who handles the follow up, such as home visits who ensures
that everything is going along fine and where there is need for additional support to offer it?

Mr SPARl\.MAN: Ironically Outcare, which was formally the Civil Rehabilitation Council,
has grown enormously and offenders are going to it for support. As we have increased our
supervision and surveillance role, by coincidence that organisation has grown. A number
of offenders, when they get out of prison, are aware of that organisation and are happy to
use it.

Mrs BURN: Would Outcare send people to other organisations if they perceived that they
had a problem such as alcohol if that person was not prepared to accept that he had a
problem?

Mr SPARKMAN: Most substance abuse is a condition of denial and so many offenders are
at the stage of denial, and rightly or wrongly I take the view that it is our job to give them
confrontation information about those areas and to try to change their attitudes over a
period of time. From a welfare point of view I use Outcare as well as other organisations
which offer support, perhaps financial support and the need for accommodation. However,
for people who require more specific counselling in terms of drugs or alcohol I point them
to more specialised agencies.

Mrs BURN: Would you point them in that direction if they were not orientated that way
themselves?

Mr SPARKMAN: There would have to be some recognition by the person that he wanted
to do something about his problem. It would be like hitting your head against a brick wall
if you tried to help people who do not acknowledge their problem.

Mr TRENORDEN: What is the operational difference between first offenders and hard
core offenders? There must be quite a difference in the way they react to you and that the
system reacts to them. How does the system work in reality?
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Mr SPARKMAN: There are huge differences, but it is hard to generalise. I see many first
offenders who are white collar people and who are sometimes more mature people, who are
capable of learning from their mistakes. So many repeat offenders have started in the
juvenile system and by the time we see them at 17 or 18 years of age they are seasoned
veterans at crime and are pretty adept at using the system.

Mr TRENORDEN: How does the system react to a first offender who is a mature
individual? Does it make it any easier for them? The charts indicate that those people who
are under minimum supervision appear to be people who have not breached parole
conditions <mel, therefore, have quickly got clown to reasonable levels of supervision.

Mr SPARKMAN: There is not a great deal of flexibility. A first offender on a charge of
unlawful wounding would be on maximum intensive supervision for at least 12 months.

Mr TRENORDEN: In the circumstance where there was an 18 month parole period would
the supervision drop off?

Mr SPARKMAN: It could be reduced to medium supervision in the final six months of the
order, when he would be seen at least once a month. The minimum category is for
community service orders where there is no formal reporting requirement. Only a
probationer - a first offender - such as a shoplifter, could be placed on a lower reporting
system. It is there on paper, but it is very rarely used.

Mr CUNNII'{GHAM: Are those people who find it a hassle to report to you experienced
offenders? They would not be first offenders?

Mr SPARKMAN: They are people who would give minimum information; they mow the
system inside out; they have been around. It is a chore for them to come in. They do not
want anything out of us. They are not after support.

Mr CUNNINGHAM: Are they the ones who are likely to offend again?

Hon T.G. BUTLER: Their only obligation is to report.

The CHAIRMAN: Across all five orders that you supervise where are your country
services based? How do you provide a service in country communities?

Mr SPARl<:MAN: Most country towns have an honorary community corrections officer
who is a concerned and reliable person. That person has been gazetted as an honorary
probation parole officer and assists the department in supervising offenders in the local
community. An offender would still have the legal responsibility and requirement to report
to that person.

Mr TRENORDEN: Do serious offenders have to report to the honorary person?

Mr SPARKlvlAN: Yes; if a serious offender had an employment opportunity in an isolated
country region - we would investigate that employment opportunity - we would probably
allow that person to go to the country region to pursue employment.

The CHAIRMAN: What happens in cases of work orders at the lower end of the charge
scale in small country towns? Would the voluntary CCO or someone from the centralised
department go out and investigate those opportunities? Are country people disadvantaged
in terms of community work orders?

Mr SPARKMAN: The short answer is that I am not sure. It is my understanding that work
and development orders are undertaken only in the major country regions. However, I am
not totally sure as I am Maddington based.
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The CHAIRMAN: Do the community based organisations, which are more welfare and
treatment orientated, receive funding from your department?

Mr SPARKMAN: Not from our department, but Outcare does receive Government
funding.

The CHAIRMAN: Does the Government have a role to support those agencies?

Mr SPARK1V1.A.I'T: That is out of my depth.

Mrs EDWARDES: Is there any requirement for the parolee on the reporting treadmill to do
anything other than report to the department? What is the alternative for those who see
reporting as a chore and who are the most likely to be repeat offenders? They are the ones
who would be most likely to benefit from further support or rehabilitation in areas where
they have a particular dysfunction. Could a requirement be put in place for an offender to
attend a seminar or program? Is there anything more you can achieve?

Mr SPARKMAN: I have two points. Many offenders come out with special conditions
including having to undergo drug or alcohol counselling. Many are forced into that
counselling whether they like it or not. The department, through the offender development
program, operates a number of alcohol education and drug programs etc. Many are forced
into those programs.

We have not tried to obtain feedback from offenders but there is probably merit in it.

Mrs EDWARDES: What about a parolee who you feel still has a problem and is probably
taking some substance, but on whom no special conditions have been placed. Do you
enforce the attendance of that person at a program?

Mr SPAR.Klv1.A.I'T: The nuts and bolts approach would be to confront him with the problem
and make some sort of assessment. If there was an admission of a problem I would refer
the person on. However, if there was a strong denial that he was not doing anything wrong,
I would put him under notice that I knew where he was at and I would warn him that if he
stuffs up I will come down hard.

Mrs BURN: Do the police have a list of people who are on parole or on one of those
orders?

Mr SPARKMAN: Yes. I understand that when people are released on parole, my
department provides the police with a list of "new offenders" being released.

Mrs BURN: Do the police inform you immediately of a reoffender?

Mr SPARKMAN: They do. There is a standard form which police officers fill in if a
person on parole, not probation, has reoffended.

Mrs BURN: Does that come to you immediately?

Mr SPARKMAN: We would expect it within the week.

The CHAlRMAN: What sort of workload does a community officer have?

Mr SPARKMAN: At Maddington, there are 12.5 people - 12 full time and one part time.
We have about 850 cases, four clerical officers and five sessional supervisors. We have
part time workers involved in community service orders and work and development orders.
Since specialisation was introduced, life has become a bit easier. In the old days the job
became too complex because we did too many things. Since we have specialised it has
become far easier to focus on what we are about.
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Mr 1RENORDEN: Are you adequately resourced in your workload?

Mr SPARKIv1AN: These days, yes.

Han BARRY HOUSE: How often do people like you run into conflict with offenders?
Are you ever physically threatened?

Mr SPARK1Y1A.I:'T: Very rarely, believe it or not. The people who run into conflict are very
inexperienced officers still learning about working with people. Less than two weeks ago
we had a major incident with one of our officers. A person on a probation order was told
that because of breaches he would be sent back to the court. He become aggressive to put it
mildly, but I never felt threatened. He swore at the top of his voice and pointed his finger
at me a number of tunes. However, he was angry against "the system", not against me.

Mrs EDWARDES: Had that person reoffended?

Mr SPARKMAN: He had. He knew he had reoffended and that what would happen would
be a practical enforcement of the order. Offenders do not always think logically; some are
egocentric and think only of themselves all of the time.

M".J:s EDW ARDES: I found that criminals were far more pragmatic than my family law
clients.

Han BARRY HOUSE: If there is conflict between an offender and an officer, is there
provision to change the officer?

Mr SPARKMAN: We do it rarely. I have' found that difficult offenders are difficult
offenders no matter who is supervising them. I could get rid of a difficult offender for that
reason, but I might get another one. It is better for me to stick with the one I know. It is a
good opportunity for new officers to learn more skills of management.

Mrs EDWARDES: I found that when working with juveniles younger than the ones we are
talking about now that offenders reoffended because of problems at home. Do you visit
homes?

Mr SPARKMAN: It is bottom line stuff. We begin by ascertaining whether a person really
lives at the address he gives us and then assessing how that person's parole is going and
whether things are stable at home. Some parents are almost in collusion with the sons and
daughters; they see us as intruding into their lives and cannot get rid of us quickly enough.
More fair-minded people understand that we are doing a job and trying to help and could
not be more cooperative.

Han BARRY HOUSE: What rights of inspection do you have?

Mr SPARKMAN: None.

Han BARRY HOUSE: Is it usually a front door interview?

Mr SPARKMAN: Some are front door interviews, but most people invite us in to have a
cup of coffee. Many parents attempt to impress us and cannot make us feel more welcome.

Han T.G. BUTLER: Is there more likelihood of a confrontation in the home visit than
there is in the family coming to the COUIi?

Mr SPARKMAN: There is always the risk and that is probably the reason that we are not
conducting unannounced home visits. I cannot emphasise enough that so many of our
offenders are into substance abuse. Even I would be wary about calling on them at some
places in the middle of the afternoon on pension day.
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Mr TRENORDEN: Do you receive feedback from the public or family members when
someone is reoffending? Do parents contact you when they are worried that their children
may reoffend?

Mr SPARKMAN: It will happen in some situations, but probably a significant minority of
people advise us that they are concerned that their son is going off the rails.

Mr TRENORDEN: What capacity do you have to deal with that?

Mr SPARKMAN: My approach would be to have the offender report to me and, with the
permission of his parents, advise him that his parents are concerned about his behaviour.
The offender would be given a chance to say what he thinks about it. It is up to him to
some extent. If he is into denial nature will take its course.

Mr CUNNlNGHAM: Can the offender refuse to report?

Mr SPARKMAN: We have the legal power to instruct offenders to appear before us, but
again that is step one. The degree to which they want to cooperate with us depends on
them.

Mr TRENORDEN: When you say you have the legal power to instruct them to report, does
it mean that it requires police interference?

Mr SPARIZMAN: We can give them an instruction to report.

Mr TRENORDEN: If they say, "Get lost", what happens?

Mr SPARKMAN: If there is a problem there is a process known as omission or failing to
report and we would advise the Parole Board. In a situation like that it is important to
submit a report to the Parole Board as quickly as possible so it knows what is happening.

The CHAJRMAN: What is the situation concerning Aboriginal offenders and what
problems do they have with the system? Do you have any suggestions on how the system
may be adapted to suit their needs?

Mr SPARKMAN: From my experience traditionally we have done very little in that area.
We have had very few specialist programs and it has only been in recent times that we have
actually employed an Aboriginal officer as a community corrections officer and that person
is Brad Collard. Only recently an Aboriginal sessional supervisor has been appointed to
our Balcatta office. I run not talking in terms of department policy, but I would imagine
that in the future it will employ far more Aborigines.

The CHAIRMAN: What about the programs that are provided? It would seem that the
existing programs are not worthwhile or appropriate to their cultural norm, Is that an
accurate assumption on my part? Can you suggest ways to get around that?

Mr SPARK.MAN: At Maddington we have been trying to make use of the local community
and resources. We have reached some formal contract with the Langford SkillShare and it
is making use of our premises to 111n workshops and training programs. The emphasis will
be more on those community groups which have better access to Aborigines in the district
to be at the front line by making use of our building and resources. There is probably a
little bit of suspicion surrounding it.

The CHAIRMAN: Of course, in the same way there is suspicion of the DCS. Your
comments come back to my original point about the ability of the department to fund the
NGOs. There may be NGOs who have the ability to provide that service, but because of
the small amount of funding available they cannot provide it. Outside your department
other departments perhaps have a bias towards funding services to deal with offenders. Do
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you think it would be appropriate for the department to have the opportunity to fund those
services?

Mr SPARKMAN: It really is out of my depth. I honestly do not know.

Mrs BURN: "When a parolee or someone who is subject to some other order is approaching
the end of that order, is any extra counselling provided?

Mr SPARK.l\1AN: Not really. The Committee would be staggered at the number of people,
again it is in the minority, who phone for advice well after the expiry of their orders.

Mr TRENORDEN: Is the department encouraged to give those people support?

Mr SPARKMAN: We have no formal mandate in that area, but out of common decency
we would point them in the right direction.

The CHAIRMAN: Do prisoners released without parole approach your service and, if they
did, would your department be prepared to assist them or is it outside the parameters of the
department?

MJ: SF AR..KMAN: It is outside the parameters of the department. The only reason a
prisoner in that position would approach the department is because he probably has been on
parole before and has some relationship with a community corrections officer.

Hon BA.RRY HOUSE: Do you find that prisoners understand the system well enough
when they are first released and that they fully understand the length of time they will be
reporting and their responsibilities?

Mr SPARl<.MAN: From that point of view. yes. However, in terms of the exact
requirements we really have had, in recent times, a major re-education of offenders. The
offenders supervision system started on 1 July last year and it has had the task of re
educating offenders on the new requirements of that order. Many of them probably had bad
habits from the old days - they are released from prison thinking the system will be exactly
the same. It has been necessary to spell out what exactly we expect from them now.

Hon BARRY HOUSE: Do you think more could be done before they are released to spell
out what is required?

Mr SP ARI<.MAN: No. The offenders who concern me are probably those who have
graduated through the juvenile system. They are the hardest of the lot - they really are.

The CHAIRMAN: Are there more of them coming through the system all the time?

Mr SPARI<.MAN: Yes, a significant number of them. The number of reports prepared for
the Children's COUli on offenders aged 17 years and over is increasing.

Mr TRENORDEN: You said that most of your time is spent reporting to the court.
Obviously. those reports must be on people with whom you do not actually have contact?

Mr SPARElv1AN: Some are, and some are not.

IYJr TRENORDEN: If a court asks for a report on many occasions you would not know the
individual concerned. How does it work?

Mr SPARl<.MAN: In that situation the person could be out on bail or held in custody and it
is generally for a three week period. The Community Corrections Office holds a major
interview with the offender. the offender's parents. his wife or girlfriend, his employer and
the police to ascertain the details of the offence. Another major interview is then held with
the offender. The reports are exhaustive.

Joint Select Committee on Parole 9.7.9Q Page 10



Mr TRENORDEN: I presume they are conducted mainly by senior people.

Mr SPARKMAN: Yes, they are done almost exclusively by experienced people.

Mrs BURN: Although the new system has only been working for about a year, is it more
effective than the older system, which was rehabilitation based? It could be more
advantageous. for example, for the department, the offender or the community.

Mr SPARKM.AN: With an educated guess, I will say yes. However, I have no figures on
which to base that, and I would be interested to see some figures. When the department
introduced the system of intense supervision, many of the old guard personnel wondered
how the offenders would cope with the far more stringent system. I am amazed at how well
the system of weekly reporting is working. Far fewer breaches have occurred than I
thought would occur. In some ways the present system of more frequent reporting has
proved to be better than the previous system.

Mrs BURN: Could your job be improved by changes in the system? By that I mean
improvements in streamlining or in flexibility etc?

Mr SPARKMAN: Not that I know of. Over the past decade huge changes have been made
which have made not only teaching the job much easier, but also the ability to carry it out.
Before the changes were made, the job was very complex; it was governed by pieces of
legislation, directors' rules and pieces of information from the department's manual which
is about four inches thick. It was very difficult to train or teach people to do the job. A
number of aspects of the job have been streamlined.

Hon BARRY HOUSE: Are you happy with the quality of your work force at the moment?
Does a high level of competence exist among your colleagues?

Mr SPAR1<:.MAN: Yes. Staff changes were made a couple of years ago when the
Probation <U1d Parole and Corrective Services amalgamated. The people who were not

.happy with the new system left the department.

The CHAIRMAN: You mentioned that social workers and psychologists were employed
under the old system; has a change taken place in the recruitment of professionals?

Mr SPARXMAN: Unfortunately, not a huge change. Some ex-prison officers have been
recruited. Someone like Brad Collard, who does not have a degree, would not have been
recruited in the old days. Increasingly, when specialist consideration for Aborigines is
needed, we must look at different approaches.

The CHAIRMAN: As there are no further questions, thank you for attending this meeting.
The comments you have made, particularly about the department's change of focus and
your service, have given the Committee an insight into the way it should recommend
certain aspects about parole. Your ability to clearly describe the hands-on approach to this
matter has been well worthwhile listening to and has provided the Committee with another
appropriate insight into the issue.

[The witness retired]

THE COIv1IVlfITEE ADJOURNED
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Solicitor General,
109 St George's Terrace,
Perth, examined:

The ACTING CHAIRMAN (Hon Barry House): It is a pleasure to have you here this
morning. We would like to hear from you initially and we will then open up the meeting to
questions.

Mr PARKER: You will have received a submission from the Crown Prosecutor, which is a
relatively small document compared with some. That document has been prepared
essentially by three people: The Crown Prosecutor, John McKechnie QC, Crown Counsel,
Graham Scott QC, and me. So the document will inevitably have an element of
compromise in it because if any three people get together to talk about parole there will be
three different views - you no doubt know that by now - but it seems to us to represent a
reasonably balanced way forward, where we have tried to have regard not only for what is
theoretically desirable but also for what is practically possible. One cannot ignore cost, nor
whether a system works conveniently, although it may have a few practical hitches in it. It
is, therefore, necessary to seek not just the theoretically ideal but something that will work
soundly in most situations, and with reasonable cost efficiency. We had those things in
mind when putting together these thoughts.

There are two fundamental starting questions; first, whether parole is worthwhile. To that
question we inevitably answer yes, it is. Parole has tended here, as in many other places, to
get a bad name. When we analyse why it has got a bad name we find that there are some
fairly obvious causes, a number of which can be corrected fairly readily. We have had
parole now for about 27 years, which is for almost as long as I have practised law. We got
parole when parole was the height of fashion, and was going to be the answer to everything.
We therefore got parole in about the most absolute model there is for parole around the
world. There were some serious problems with that It required judges to set a maximum
and a minimum term. I know some judges today still like to do that, to which I
disrespectfully say it allows them to cheat a bit. I am saying that with good humour, as you
will understand.

The truth is that if somebody is to be sentenced for an offence there ought to be one
sentence. If somebody is to be punished the punishment ought to be appropriate to that
offender and to that offence, and if the punishment is imprisonment it ought to be term of
imprisonment for two years, four years, six years, or whatever. To say, as some judges do,
that a person's term of imprisonment is to be six years with a minimum of 12 months
introduces a nonsense into the sentencing process because they are really fixing two
sentences for the one piece of conduct.

When we first got parole we tended to see it as appropriate for virtually every offender, so
we overused parole enormously. We used it in a number of cases where it was quite
inappropriate. The next problem flowing from the use of a minimum - maximum sentence
was that a very large discrepancy tended to develop between some minimum and maximum
terms, where instead of the minimum being about half of the maximum - as was originally
the sort of ballpark expectation - it was not unusual to find sentences where the minimum
term was a quarter, or less, of the maximum. That difference greatly exaggerated the effect
of a breach of parole because then, on breach, we had offenders who, in the colloquial,
owed an extremely long time to the board.

On breach, the period they then had to serve was very considerable. That was further
exacerbated by some judges who felt freed of the responsibility to fix one sentence that had
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to reflect all of the competing interests - and there are a lot of competing interests in fixing
sentences. You have to work out how serious the offence is; what community expectations
of punishments are for that offence; if there is a great prevalence of a particular offence you
have to reflect the community need for that to be discouraged, particularly at this time; you
have to look at the offender and see whether there are some particularly excusing features
about the offender in his or her time of life; and you must reflect that all in the sentencing
process. For some judges it became so much easier to sentence if, instead of having to
compromise all of those things and come up with one sentence, they could say, "What does
the community want? What is The West Australian or the Sunday Times going to thump
about with regard to this sentence? How heavy does it need to be to appease that point of
view? The answer is six years; all right, that can be the maximum. However, this offender
has just been through this terrible time, with this and that problem, and so on, so the
minimum sentence can be one year. I think after that time this offender would be all right
and could come out"

That is why I used the word "cheating" earlier; the judges were able to appear to be
satisfying the community interest by setting a punishment of a maximum term of six years
and yet be extremely lenient to the offender by setting a minimum term of one year. That
produced, then, an exaggerated difference between the minimum and the maximum terms
and the consequence on breach became extremely prohibitive to the offender. Any system
of sentencing has to take account of the fact that society will have a large number of late
teen and young adult offenders who are sowing their wild oats and who will clock up a lot
of house breaks, car thefts, or whatever is fashionable. With multiple offences like that
people can owe extremely long periods of time to the Parole Board on breach, virtually
having no chance of ever working that out and returning to society. So the system had that
serious flaw in it, largely contributed to by the minimum-maximum sentence technique that
was used. There were a number of other, less significant flaws in the system but they are
some of the most glaring.

We learnt from those problems and gradually started to fine tune the parole system a little.
Also, the number of people on parole grew significantly, as the Committee will appreciate.
During the 1970s and 1980s the volume going through the criminal justice system was
growing way out of proportion to any other ordinary indicator. We reaped a volume of
people going before the Parole Board, far beyond the Parole Board's capacity to handle
under the old system, because under the old system the Parole Board had to consider every
individual case and decide whether that person should be released on parole. That required
a great deal of research and preparation and, theoretically, a great deal of consideration by
the board. The board was structured as a part time board, meeting usually once a week, and
the volume that it had to handle became 'quite beyond its capacity.

Another problem that we hit was the growing interpretation of our Parole Act, particularly
by the High Court rather 'than our Supreme Court, which elevated the right of a parolee;
firstly, the right of a person being sentenced to a parole eligibility order or, in other words,
a minimum-maximum sentence. The High Court took the view that the scheme of the Act
showed that Parliament saw parole as a good thing and therefore the sentencing judge
sought normally to allow the possibility of the person being released on parole. Therefore,
the view the High Court took was that the sentencing judge should normally fix a
minimum-maximum sentence and leave it then to the Parole Board, when the parole
eligibility release date arrived, to decide whether that individual ought to be released on
parole or whether there was a problem in the community about release. That was the
theory which the High Court set up.

The difficulty with that is that it forced judges towards parole eligibility in cases where they
really felt circumstances did not warrant it, and it broke down further when it reached the
Parole Board consideration stage, for a number of reasons, some of them to do with the
attitude taken by the Parole Board at the time - and I am speaking now primarily of the
early 1980s, which tended to be strongly in favour of release. Because the Parole Board
was under very considerable pressure and therefore could give little attention - not as much
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attention as each case deserved - to each case, the result was a very high proportion of
parolees released on or within a week or two of the expiration of their minimum sentences.
Apart from exceptional cases who really stood out, there was virtually automatic release on
parole.

So the system had these flaws: Judges who were forced to order parole eligibility because
of the way the High Court viewed our Act, so some people who really should not have been
considered for parole were being given a parole eligibility sentence; and then a Parole
Board which, partly by its attitude and partly forced on it because it did not have enough
rime and resources, released people virtually automatically when they reached their
minimum period. So we had too many people, and some of them of quite the wrong type,
being released on parole.

Our attempts to remedy that were substantially in 1984-85. We changed the Act to try to
make it clear that parole should be seen as merely a sentencing option - one of the things a
judge could decide, whether it was the right thing for this offender or not, rather than
something that a judge was really forced to allow, which is the way the High Court had
seen it before. That was a step in the right direction but the steps we took proved not strong
enough. Already today we are getting decisions from our Supreme Court which are saying
that parole eligibility should normally be ordered, even after the changes made to the Act.
That has to be restrengthened so that it is made clear to the court that parole is merely one
sentencing option and the judge has to choose whether a person ought to have that option or
not.

Next we looked at the volume problem that the Parole Board had. It was seen that we
really could not justify the cost and the great empire that would grow around a full-rime
Parole Board. We felt that, in the interests -of reasonable economy, a part-time Parole
Board was still the way to go. We realised that to a large degree parole release decisions
were automatic but that even though they were, the Parole Board and its staff were to go
through a fairly substantial review process. So the solution which was finally reached was
to allow for the majority of parole decisions to be automatic - to cut out the time which was
clearly wasted time which the staff and the board were forced to spend on dealing with
obvious release cases. Instead of requiring consideration of every case we decided to
attempt to identify the problem cases and allow the board to concentrate on those. In other
words, to decide whether there should not be release on parole rather than to decide
whether there should be release on parole. That system is producing volume results now,
although we did not change any of the old sentence only the new sentence structure, so that
the Parole Board for some years was operating most times under the old system dealing
with older sentences. It is only now gradually starring to trade into newer ones; gradually
its volume is getting more manageable, and it is starting to have more rime to concentrate
on problem cases.

There is a measure of realism in all of that because the substantial majority of cases are
straightforward. Statistics are taken from time to time, but roughly two-thirds to
three-quarters are straightforward easy cases. If we can get those out of the complicated
administrative review process and virtually rubber stamp them, and concentrate on the
one-third or whatever volume happens to be at the rime, it is a much more practical use of
rime and cost; it is more cost effective. It ought to mean that attention is then concentrated
on problem cases so we ought to get a result that is more reliable from the community's
point of view in dealing with the problem cases.

The other area where the Act needed changing was the effects of breach. There was
introduced in the Act about that same rime, for the first time, the idea that if somebody
breached their breach term was reduced by half of the period that they had spent on parole
before the breach. That was an inducement towards good behaviour on parole. In the
language of those who work in the field, this is known as "clean street time" and some
argue that there should be 100 per cent clean street rime; that is, if it is 100 days before
someone has breached parole they should have 100 days taken off the sentence to be served
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on breach. It was felt that was probably too great an encouragement and it was
counterproductive so we settled on 50 per cent which was an approach taken in many other
jurisdictions using this system.

That then left us with one problem that was not able to be resolved in 1984-85 and remains
today the greatest problem with parole; that is, the proportion of the head sentence which a
person serves before being eligible for parole. As far as I can judge it, this is the greatest
single criticism that justifiably is levelled at the parole system today. Too many offenders
are seen to be released at what can be well less than one-third of the sentence imposed by
the court. So if somebody who has committed a bank robbery is sentenced to a head
sentence of six years, it would be quite surprising if that person served more than two years.
That is the thing that sticks in the craw of the collective community above all else.

We were conscious of the problem, although there were strongly differing views about it in
1984-85. It is fair to say that Corrections had strongly favoured the present approach; the
prosecutors strangely enough had the opposite view and felt it was seriously weakening the
parole system and causing a great deal of public disrespect for the sentencing process to see
someone sentenced to a term of six years and being put out on the streets in two years. It
made a joke of the c?urJ:~ and the sentence.

. .
There were aran-1Wo.t~~Rng views but the fundamental cause in all of that was nothing
to do with parole arall. The fundamental cause was the one-third automatic remission of
all sentences under the prisons legislation. That meant whether somebody was sentenced to
a term of years with a parole eligibility or not, the moment that person walked in the door
of the prison one-third was taken off the sentence before that person started serving time.
That was the system introduced into our State in 1982, I think, and part of the Australian
wide standard proposal that started in Victoria. Frankly, its primary objective, nakedly
stripped down, was to empty prisons. Victoria had the largest prison population problem in
Australia at the time; it got the fashion going. Every Prisons Minister with his growing bill
for running prisons and growing demand for more prison places thought this looked like a
sensible way to ease the problem.

The one-third remission was introduced Australia-wide - it may have been everywhere,
but I am not sure; however, it was certainly introduced here. This had a direct effect on our
parole system in that if a one-third automatic remission applied to a sentence of, say, six
years, it meant that the sentence was upheld for four years before it was considered. If the
original notion of parole was that a person should serve about half of his sentence before
being eligible for parole - that was the notion in the original Act - one had to apply this on
half of four years rather than half of six years because a third of the sentence had already
been served.

After 1982-83 people were released after a third of the sentence or less, and this was as a
result of the one-third automatic remission above all else. Although that was remitted off
the sentence when it started, it led to early release. Also, when a person breached parole it
came back into the sentence, which exaggerated the situation by a third again that just
worsened the whole problem. Therefore, it is my view, and that of my colleagues in the
submission, that the greatest single weakness in our present system, and the one that must
be corrected, is the one-third automatic remission of sentence.

However, this will create a practical problem in that it will lead to more prisoners in our
prisons because undoubtedly the one-third remission has lessened the number of prisoners.
We have not had a real change in our total number of prisoners for some years and this has
been as a result of a number of factors. Despite the vast increases in the number of persons
passing through the criminal justice system and the general increase in the size of the
community, the prison population has not increased. However, an increase in the size of
the prison population is something that is impossible to determine.
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The Department of Corrective Services came up with some projections that were
fundamentally misconceived in that they suggested that a significant increase in the prison
population would occur if the one-third remission was removed. Unfortunately, despite
some recommendations I made 11 years ago, prison statistics are still not collected in a way
which would enable one to determine what the result will be because it is hard to arrive at
an accurate indication of just who is in prison at anyone time - I do not mean the names of
the persons, but I refer to the type of sentences that these persons are serving. So, one
cannot do a calculation from a typical prison population to determine what change will
occur if the one-third remission is altered. The nearest guess that we can make is that a
gradual increase - not a dramatic one - in the total numbers would occur, that is, a figure
somewhere above 10 per cent.

The Department of Corrective Services figures that I have seen take into account other
factors like projections over the next five years from other sources, etc. However, if one
removes the one-third remission by 1996 the department has determined a certain number,
which indicates that the change will be dramatic. This may be a reasonably true calculation
but it does not take into account what the case will be in 1996 if the one-third remission is
not removed - in that case the increase will be 10 per cent or 11 per cent. So, it will not
produce an enormous increase in the size of the prison population. For that reason it is a
move that the Department of Corrective Services is resisting very strongly. I know that the
Minister for Corrective Services is resisting this change because of the cost implications.

I understand that we have a freedom from our bosses in making our submission which is
not always found in some areas of Government. We have enjoyed an independence for
some time and the Minister is resigned to the fact that we will express to the Committee
what we do not agree with. The Minister will also express his views, which will no doubt
be a great deal of use to the Committee.

If the one-third remission is not done away with, public confidence will not be restored in
the parole system. At the moment public confidence has been very seriously weakened,
and that weakening was caused by the existence of the one-third remission in sentence
above all else. The changes over the last few years have created some problems in that the
system is now too complicated, and many of the complications were as a result of the one
third remission. The system would be dramatically improved and would be much more
efficient if it were simplified in that it would help improve the public perceptions - people
would understand exactly how the system works. Therefore, we suggest that parole should
be structured on a simple basis in the future.

We accept that research has generally suggested that a period in prison before parole of less
than six months is just too short for any kind of effective management, and that a period on
parole for more than two years starts to become counterproductive. We accept the limits of
a six month minimum and a two year maximum, but we predicate our system on the basis
that there should be no one-third automatic remission. This means that we would return to
what was formerly the whole basis of the system in that the parole period should be
approximately 50 per cent. That produces quite a simple system which states that no
person should be eligible for parole in a sentence of less than 12 months' imprisonment.
Therefore, for sentences between 12 months and four years, which are the main bulk of
sentences and which do not deal with serious offenders, parole eligibility would arise after
50 per cent of the sentence.

If the sentence is 12 months the parole eligibility is after six months; if it is two years the
parole eligibility is after 12 months; if it is four years, the parole eligibility is after two
years. For sentences longer than four years the parole eligibility is two years before the
completion of the sentence. For example, for a sentence of six years the parole eligibility is
two years before the completion of the period. There is an orderly progression once you get
past sentences of four years; you are moving up with the sentence and just taking two years
off it.
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A lot of the components of that are in the modified system we now have, but there are
complications and it must be broken down into a simple system. One effect is that the more
serious offenders have a lesser period on parole. Their time limit is two years so that
necessarily they would have a proportionately longer term of imprisonment.
Fundamentally the right way to go is by structuring the parole system to fit in with the
sentencing process. In other words, we need to concentrate on the serious offender in the
punishment and deterrent aspects. For those in the middle range of offences who are likely
to be sentenced to between 18 months and three years - which are the great bulk of
offenders - one can readily work toward a 50 per cent parole eligibility. That gives them a
sound dose of punishment, but opens up a quite reasonable prospect of parole and its
potential advantages.

You will probably find that if that system were introduced, for the most part, the Parole
Board would be concentrating attention on the people serving sentences of five years or
more, which would be relatively few in the total number of imprisonments. The Parole
Board would continue to decide whether parole should be refused for the problem cases
which arise under our system. It would concentrate on those cases which are naturally able
to be identified during the prison period. The Department of Corrective Services reports
the problem cases and the Parole Board then concentrates on those and decides whether it
ought to stop the automatic parole release system.

Mrs BURN: What would you do with the 10 per cent remission for good behaviour in
prison?

Mr PARKER: Our paper suggests that all the things that presently take away from the
sentence imposed by the court should theoretically be removed; that would include the
one third remission, the 10 per cent remission for good behaviour, the home release and the
work release programs. One way or another they significantly affect the sentence that the
court orders and are beyond the control of the court. The court says an offender will serve
six years' imprisonment, but what has often been found is that by 18 to 21 months the
offender has been released to custody. That is what has given rise to this great community
perception that parole is a shemozzle.

It is quite a serious weakening of the sentencing system when a court has decided on behalf
of the community that a person should have a term of imprisonment for, say, six years and
then to have such a serious and substantial watering-down of the effect of that punishment
by various systems. Again, there is the practicality: The 10 per cent remission is
theoretically for good behaviour and has been a feature of our prison system since before
Adam was in nappies. It has always been there and it is not so serious that it is essential
that it be removed. If we were dealing with it seriously we would say that it should be
removed, but it is not doing as great a harm. as some of the other problems. The system can
live with it.

We do suggest that it ought to be more seriously considered once again that a remission is
actually earned for good behaviour. The Department of Corrective Services would argue
that that is what they have today, but the truth of the matter is that when one walks into
prison one is given a release date. That release date takes off the one-third remission,
automatically credits a person with 10 per cent for good behaviour, and automatically takes
into account the earliest parole eligibility date. The prisoner walks around with that date
engraved on his heart and if he is not released on that date, the prisoner is very often
shattered. The truth about that 10 per cent remission is that it is treated as automatic and is
only lost if the prisoner commits a prison offence and a deduction is made.

Hon T.G. BUTLER: Is there anything wrong with that?

Mr PARKER: It is really no inducement to good behaviour when it is automatic. It would
work equally well if the system were as it is in many other places; that is, breaches of
conduct are dealt with by additional punishment. For example, if somebody assaults a
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warder he is ordered by the visiting justice to do seven days extra. Under our system we
take off the 10 per cent for remission and the seven days that is ordered is then taken out of
that 10 per cent that has been deducted.

Hon T.G. BUTLER: I have never understood that 10 per cent to be automatic. I
understood that the advice you got when you are taken to prison is that it is a benefit if you
behave yourself and if you do not behave that benefit is removed.

Mr PARKER: The problem with that is what is the measure of good behaviour. Is it
whether you commit a prison offence under which you lose some days, or is it somebody
who is just a difficult prisoner the whole time, giving cheek and lip and so on, but is never
awarded punishment and so gets the full 10 per cent remission? I will leave that aspect and
I will go on to fully answer Mrs Burn's question on work release and home release. I was
outlining what we suggest is the system. The Parole Board should consider whether people
should not be released so that they would be dealing only with the difficult cases and the
rest would be virtually automatic, which would enable the Parole Board to deal only with
the serious cases. Therefore, the board could cope with its volume problem and be able to
concentrate its efforts on the problem cases rather than having to deal with those that are
obviously routine and which have no serious question about them.

Mr CUNNINGHAM: Does the one third of the sentence include the 10 per cent remission
period?

Mr PARKER: If someone is given a sentence of six years imprisonment, one third of that
period is deducted which brings the period to four years. He may then be given a further
deduction of 10 per cent of the four years for good behaviour. If he has a parole eligibility
as well there will be 10 per cent of the minimum term for good behaviour. Therefore, the
parole eligibility release date is four years less the period which is a third at the present
time; that is, one third of four years less 10 per cent and he starts his work release before
that. It is quite routine to have people working and substantially living in the community at
14 or 15 months out of a six year sentence. In some cases, it is earlier.

Hon T.G. BUTLER: Does the 50 per cent proposal allow for any clean street time?

Mr PARKER: Yes, it does.

Hon T.G. BUlLER: My understanding is that a person with a six year sentence would
commence parole in the last two years of that six years. Would he be on parole for two
years?

Mr PARKER: Yes, if a parolee breached after one year, instead of serving two years he
would serve 18 months.

Hon T.G. BUlLER: Under the present system a person given a six year sentence would
serve one-third of that time, less 10 per cent on parole and then there is a clean street time.
While on clean street time a person would no longer be under supervision. My
understanding is that under the proposed system of 50 per cent the parole period would
commence at the end of four years of that sentence.

Mr PARKER: Under the system we propose someone sentenced to six years'
imprisonment would be eligible for release on parole two years before that period ended;
that is, two years before the six years expires, which is four years, less 10 per cent if his
behaviour is not perfect which brings the time to three years, seven and a half months. That
person would then be on parole unless the board said that he was a problem prisoner and
would be a danger to the community and it would not approve his release. If that person
breached his parole after having served one year of it the period he would then serve on
breach would be the two year parole period less 50 per cent of his clean street time. If the
person had been on parole for a year before offending, 50 per cent of that period would be
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six months. Therefore, on breach he would serve two years less six months, which is 18
months. No-one would ever serve more than two years for breach of parole.

From Hon Tom Butler's question it appears that he does not understand the parole system.
On fixing the parole release date one deducts a third of the sentence. Under the old system
it would be a minimum term fixed by the judge, otherwise it is the percentage calculation
under the present Act. From that one deducts 10 per cent which becomes the release date
which on a six year sentence would be below two years. If a person breaches parole the
time is much longer because all those things are added back into the parole period and
under the proposed system the clean street time will be calculated in the same way as it is
as under the present system. It would be determined by how long the person had been on
parole before he breached and that period would be divided by two and that is the clean
street time and that is then deducted from whatever time -

Hon T.G. BUTLER: And it a person does not breach?

Mr PARKER: In that case a person serves the parole period and that is the end of it. Under
the present system a parolee can serve a longer period than two years. Our proposal is that
he will not serve more than two years.

Mr CUNNINGHAM: After visiting the Parole Board a few weeks ago and having listened
to the repeat sex offenders I consider that what Mr Parker is proposing is a brilliant idea. I
was shocked to see the number of people who re-offended, Unfortunately I must leave
now, but I thank Mr Parker for the excellent information he has provided.

Mrs EDWARDES: Mr Parker, you mentioned the decisions of Supreme Court judges
adverting to the question that a case may be a question for parole and I ask whether it
would be possible for the Committee to be given some of the cases so it can read exactly
what has been said?

Mr PARKER: Some cases are mentioned in the small print of the document I have
provided to the Committee and I refer members to paragraph 12.3 on page 12. If the
Committee has any problems with them we may be able to provide the relevant
information.

Mrs EDWARDES: The difficulty I have faced in terms of this Joint Select Committee is
not the question of rehabilitation, but the question of supervision and providing the best
possible opportunities for those prisoners released on parole not to re-offend. If they have
personal problems we must encourage them to seek the assistance they require for the
problems with which they are confronted. Work release is an important part of getting
prisoners back into the community. What are some of the difficulties experienced
throughout the metropolitan and country areas of this State and under the proposed new
system what do you see will be the role of work release?

Mr PARKER: The criticism we have is not of work release as an idea, but the fact that it is
introduced at the point at which it is in the sentence. It is another of the factors that
seriously take away from the effect of the sentence ordered by the court. It is a public
perception problem and is the reason the public has lost faith in the system. As part of the
process of restoring public faith in the system we are trying to identify those aspects which
are most seriously detracting from the sentence ordered by the court and work and home
release are two of those. There is no question that in most cases people who are being
reintroduced into the community after having served a significant period in prison go
through a period of personal adjustment Most people reintroduced into the community
after conviction and having served any period of imprisonment have to go through an
employment adjustment and they do have problems finding employment.

That ought to be an important component of the parole system. A number of those
offenders are not released on parole; they serve their full sentences. We suggest that
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something that we do not have should be put in place; that is, a serious aftercare service
which will help parolees with their personal and work adjustment on release. Unless we
can get a parolee or somebody released at the end of his sentence into useful employment
and help him over the humps of meeting his family and friends again, his chances of
re-offending are considerably higher. If we want the system to work, we have to put some
resources into their readjustment into the community. That can be done without seriously
taking away from the sentence ordered by the court.

Hon T.G. BUlLER: There has been criticism by journalists and other commentators about
the length of sentences. People making those criticisms are usually not fully apprised of the
facts as are judges or magistrates.

Mr PARKER: Sometimes they are right.

Hon T.G. BUlLER: It may be true. Irrespective of the system that you devise, will that
still be a problem?

Mr PARKER: As I said, the sentencing process is not a precise one. We can never have a
precise sentencing process that is fair because a number of factors have to be taken into
account. In the case of two or three people who have committed one bank robbery, a fair
sentencing process will often produce a different sentence for each offender. One of them
may be 35 years old, committing his fourth armed bank robbery and be just out on parole
after two previous bank robberies. The first of his co-offenders may be someone that he
met in gaol but who was in gaol for a minor offence, who came under this fellow's spell,
who was released at about the same time, and who was sucked into doing a bank robbery.
He may also be about to be married to a girl who offers a stabilising influence and may
have an offer of a job. He would be sentenced differently from the hardened criminal. The
third bank robber may be the first offender's younger brother doing his first job. The three
will receive different sentences.

The ACTING CHAIRMAN: The judges commented that the present system is too
inflexible for them. Are you happy that your suggestions will overcome that?

Mr PARKER: I can see a number of ways in which they would think the present system
inflexible. Some of them would like minimum-maximum sentences, a terrible evil of the
system. It is good for judges but wrong for everyone else. We have to get away from
them. They are concerned about the present system because they know that, no matter
what they order, what should happen will not happen. Some of them crib a bit in the way
they sentence to try to effect the result they want, but they will never truly achieve it
because of other schemes that are in place that can destroy what they order or produce a
different result.

Some of the judges would be concerned about minimum-maximum sentences. However,
the Committee should realise that, until we got our first parole system, sentencing only ever
involved one sentence, not a minimum-maximum. That is a skill that modern judges will
have to learn again because they only had minimum-maximum sentences for about 21
years. None of the present judges was around before we got the present parole system so
they are not used to having to fix one sentence. Some of them like minimum-maximums,
some of them do not. Minimum-maximums enabled them to be generous towards an
individual offender by giving him a low minimum; it also appeared to appease the
community's concerns for a serious sentence although that was nominal because the only
time the maximum sentence ever mattered was if the poor fellow who got the low
minimum breached having been released on parole. It only mattered then because he owed
the Parole Board a lot more time. It is a harmful way of sentencing that sort of offender.

The present judges are, for the first time in their judicial lives, having to try to fix one
sentence again and they are finding it a hard discipline. Under the changes that were
introduced in the mid-1980s, they now fix one sentence and it is hard because they have to
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perform the job of meeting all the competing forces, compromising them, and coming up
with one sentence. Instead of being able to say to our three bank robbers in the illustration
that they will all be sentenced to six years' imprisonment, they would have to sentence the
first offender to, say, six years, the next to three years, and the third - the juvenile - to a
community service order instead of imprisonment That makes it harder for them and
exposes them to the public; they do not like it. They do not have the protection of being
able to appear to sentence everybody to a six-year term of imprisonment.

The ACTING CHAIRMAN: Are you satisfied that they still have enough discretion?

Mr PARKER: They will have full sentencing discretion if we get rid of the things that are
seriously affecting the sentences they impose, such as the one-third remission, and so that
they can be fairly confident that what they think: ought to happen will happen. They can be
given wider powers in two or three other areas - not so much in the parole area - including
the extent to which they can combine sentences, a fine with a term of imprisonment, or a
fine with a probation order which they cannot impose at the moment.

Those things are strictly outside the parole system but affect the degree of discretion which
the judge has. At the moment judges cannot order a commencement date for a sentence
other than the date upon which they impose the sentence or the date of completion of some
other sentence. Judges cannot postdate any sentence at all. This is a power that we
recommend they should have. For instance, when someone is taken into custody the judge
could order that the sentence commence from that date rather than after the committal
proceeding and trial. The simple system of allowing sentences to be predated would
remove a lot of the complications in our present system. It would require the Department
of Corrective Services to reprogram its computers. It objects strongly because its
computers are all programmed to start from rhe date of sentence and beyond and it would
have to get a new program.

Hon T.G. BUTLER: That could not work with the one-third system?

Mr PARKER: No, predating would not work with the one-third system. The awful
problem at the moment with the one-third remission system is that a judge has to deal with
a prisoner now - to be sentenced today. That prisoner may have been in custody for six
months. The judge will say, "What on earth do I do with the one-third remission on that
six months?" Normally, if he forgets the one-third remission, he would order in this case
six years' imprisonment. Since the prisoner has already spent six months in custody the
judge would order him to serve five years and six months. That is the system the judge
follows at the moment, except for this one-third remission. What does a judge do in this
case? Does he say, "You have served six months but if that had been part of your sentence
you would add on the. effect of the one-third and that would make it much greater." It is
very hard to take that into account and it gets more complicated when one takes the one
third remission into account for parole eligibility. Judges have a lot of difficulty with the
effect of the one-third remission when they are not able to predate the sentence. If they
were able to predate the sentence to the date the person was taken into custody they would
not have any problem with any system that is built on after that.

Mrs BURN: How would you merge the proposed system with the existing system? What
would you do with the people who are currently eligible for the one-third remission if in
the new system there were no remissions at all?

Mr PARKER: The only fair system is to leave people with the sentences they are presently
serving. This means that those people should be able to trade their way out under the
system by which they were sentenced. It is too hard; everybody would have to be
resentenced if the system was to change.

Mrs BURN: That is what they are attempting to do in New South Wales with the "truth in
sentencing" system. They have been trying to recalculate the sentence. I could not make
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head nor tail of how they were trying to reassess the people who were already in prison
under the new system. It involves all sorts of complicated tables.

Mr PARKER: The New South Wales system has a very tempting name but I do not know
if it is effective in its results. It is an attempt in one direction but is not perfect or
satisfactory. I was speaking earlier on the parole system and the changes made in the mid
1980s which were only for people sentenced after that date. The people who were
sentenced before that date continued to serve their sentences under the old system. There
are still people coming through under the old system.

There are many other areas that I would like to cover but it would take some time. Most of
this is set out in the written paper.

The ACTING CHAIRMAN: The Committee is running short of time but it would like to
hear any other points you have not covered up to date.

Mr PARKER: One proposed change which would help judges and give them greater
flexibility, apart from being able to date sentences back to the time people came into
custody, would be to allow them to impose partly cumulative sentences. At the moment a
sentence has to be either wholly concurrent or wholly cumulative. This requires a judge to
come up with nonsense sentences. A person may have committed three bank robberies and
the judge looks at them and considers that each one of the offences would be worth six
years in gaol. They are all separate bank robberies committed at separate times. The judge
would start by considering that they ought to be three sentences of six years.

Another principle of sentencing the judge has to observe is totality; if the total of the
sentence is too great for what this offender warrants the judge has to reduce the total effect.
The judge may say to the bank robber, "The totality limit that I set in your case is 10 years.
In other words, ten years' imprisonment is all that you deserve for all that you have done
rather than three times six which would result in 18 years." Having decided that the totality
would be 10 years the judge then has to juggle his sentence to come to a total of 10 years.
He would probably be forced to reduce each sentence from six years to five years and say,
"You will be sentenced for these two cumulatively for five years each which is a total of 10
years and on the third offence you will serve concurrently." This achieves an artificial
10 years' sentence.

That then produces silly sentences because when one looks at the statistics one finds that
armed robbery is only worth five years. I have used a simple case. Often sentences that
might have involved eight or nine years' imprisonment have been reduced to four or five
years because of the totality principle. It is then thought that judges are not doing their job
if they are imposing a four or five year sentence for serious sexual assault.

The next problem arises when the accused appeals and it is found that he was wrongly
convicted on one or two of the offences. The result is that a person convicted for only one
offence is sentenced to only four or five years instead of eight or nine years. We have no
power to appeal to get that four or five years reduced sentence upgraded to what it should
be; that is, an eight or nine year sentence. Consequently, the prisoner serves only four or
five years. If judges were able to sentence partly cumulatively and partly concurrently it
would enable them, in the example that I gave, to say, "Well, each of the offences is worth
six years but the totality principle only warrants a 10 year sentence. For each of the
offences you will be sentenced for the term of six years' imprisonment; however, I will
make the second and third sentences concurrent with each other and both of them partly
cumulative on the first sentence so you will serve only a total of 10 years." Then, if on
appeal, two of the sentences are dropped a six year sentence can still be served for the
remaining offence.

Hon T.G. BUTLER: That is subject to the remission system?
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Mr PARKER: That is right. I am relying on the Committee to deal with that.

Hon T.G. BUTLER: The other point that crossed my mind when talking about cumulative
periods was that it is necessary to work out the remission system on each of those.

Mr PARKER: Yes, that is another problem. A further topic has occurred to me which I
should deal with briefly; that is, the complication of the present system. As part of the
modifications to overcome some problems in the mid-1980s we introduced some changes.
I make it clear that when I refer to "we" that is not me personally, and the system in place is
not one that I have designed. I have been one of a number of competing forces who have
tried to influence the shape of the legislation, and the result is anything but what I would
have wanted or that any of the others involved would have wanted. It is very much a result
of combining a number of different interests. One thing that did result from the mid-1980s
modifications was the incredible complication in dealing with sentences, where a number
of sentences were involved with or without parole eligibility. It is a dreadfully complex
system. Lawyers and judges can spend a long time in court trying to work out exactly the
result they are achieving, and not getting it right. Then the poor people in the prison system
try to work it out with their computer programs which they send to the Crown Prosecutor to
see whether they have it right. It is calculation on calculation and it is very difficult. The
system I have been outlining would enable a very simplified system to be in place, provided
the one-third remission period were got rid of. To date there has been a parole order for
every sentence and a separate breach for every sentence. Sentences without parole are
served first - the Statute sets out that they must be served first no matter what the court has
ordered - and then the parole eligible sentences are served according to their terms. When
the prisoner is released on parole he is often released on a number of parole orders rather
than one, and if he breaches it will involve a number of breaches applying to a number of
terms. It becomes very difficult for the Parole. Board.

We are suggesting that the system should work for multiple sentences in exactly the simple
way I have outlined for a single sentence; that is, instead of relating a parole order to every
sentence, there would virtually be no parole order in that sense but a parole term that would
be determined by the Act. It would work something like demerit points on a driver's
licence. At anyone time one could pull out the records of a prisoner to determine his
current situation. He may have been convicted of a number of offences, some eligible for
parole and some not eligible. It would be possible to look at when each sentence
commenced and when the prisoner will have served the part that must be served in prison
for each of them. Some will be cumulative on others if the court has so ordered; those
sentences could be put together and it would be possible to find the last date on which he
must be in prison on anyone of those sentences. That would automatically become the
date for eligibility for release on parole. It would be the date he had finished serving the
last of the sentences imposed on him according to the terms ordered or when he had
reached the parole eligibility release of each sentence imposed. When the prisoner reached
one of those release dates, it would be removed from consideration. The date would keep
moving until there were no sentences left that required the person to be in prison. This
could be done at any time and the final date would be the date of eligibility for release on
parole. From that date if the total sentences were more than four years, the prisoner could
be released on two years' parole. If he breached his parole one would look at the effects of
the breach on one two-year parole period; therefore, he would serve at the most two years
for the breach. If the sentences were less, one would work out the longest of them and that
would fix the parole period. The result is one parole period and one parole release date. If
a breach occurs, it is only one breach. The person would no longer be haunted by all these
parole orders or breaches and there would no longer be complicated calculations. It would
be a progressive rolling demerit points system. Each sentence would start when it started
and finish when it finished on its terms. When any sentence finished it would falloff, and
only those sentences which were current would be dealt with. Under this system if two
sentences were to be served cumulatively they would be added together to see whether that
produced the worst result. The parole calculations would be quite simple. It would be so
much easier to operate. However, it is only practicable if the one-third remission system is
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got rid of because one cannot make the simple calculations if the one-third remission
remains. That is the main reason for the complex system at the moment.

[The witness retired]

THE COMMITTEE ADJOURNED
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441 Murray Street,
Perth, examined:

The CHAIRMAN: Would you please outline your submission. At the conclusion we will
ask some questions.

Mr HILL: My submission is self-explanatory. Rather than repeating material which has
been with you for a number of months, I would prefer to answer questions. I have views
regarding rate of imprisonment in Western Australia which are not related to policy
matters. I am concerned that an enormous amount of money is invested in corrective
services in the wrong way.

The Committee has had an opportunity to visit a minimum security institution. I question
the value of such institutions as the very idea raises the fundamental question, "What are we
doing placing people in an open security institution like that?" It is a perception to please
the public. It is certainly ineffective and expensive. The State would be better served
having the people serving home detention.

Is there anything in my submission or the second document I forwarded about which you
are not clear, as I am happy to talk about such matters? As rio-one appears to have any
questions, I move to the fact that a rumour is abroad that the parliamentary Select
Committee is keen to see 50 per cent parole time introduced. By that I mean that
50 per cent of any sentence imposed by the judiciary would be served as opposed to the
present one-third. I do not know whether that is the sentiment held around this table.

The CHAIRMAN: We have received a number of submissions suggesting that is the
appropriate parole/non-parole balance. I do not know that that is necessarily the opinion of
this Committee, and it is not the opinion of the Chairperson. We are not close to a final
deliberation in favour of that suggestion. I would be interested to hear your opinion about
that increase to a 50 per cent parole period. At least half a dozen submissions suggesting
such a period have come from people including judges and legal practitioners. Perhaps we
can cover some of the cost factors involved if the period was changed from one-third to
50 per cent.

Mr HILL: I am happy to leave you with a submission to peruse at your leisure in relation to
that matter. I do not wish to debate whether the 50 per cent period is right or wrong. My
response begins and ends with my saying that if that is the route you wish to pursue you
will need to understand the financial implications. It is pointless going down that road and
in two or three years saying, "Why did someone not say this to us?"

The New South Wales Minister, Michael Yabsley - and I happen to know him reasonably
well - was very confident when they introduced truth in sentencing legislation that
although the head sentence had been reduced, and given that there were no remissions, the
judges and magistrates would adjust their tariffs accordingly. However, over a period of a
little less than two years, there was an increase in prison musters in the order of 1 400. That
State is in absolute crisis with prison musters. I have made arrangements for you to get a
copy of the first evaluation of truth in sentencing legislation, which was conducted by the
internal strategic services unit. We received that only last Friday.
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That indicates clearly that while the Government had reduced the actual head sentences and
hoped that the judiciary would play its part by adjusting the actual time spent in prison,
what in fact happened was that the mean average time spent by all prisoners in the New
South Wales system increased by X number of days. So the judiciary reacted to the
Government's interference in terms of head sentences by adjusting tariffs accordingly. In
other words, the Government interfered with the judiciary's discretion, and it compensated
accordingly, but compensated upwards. Those are the cold hard facts, and it is worth this
Committee having a look at it because the evidence certainly in the western world is that
the judiciary is notoriously non-responsive. I do not say that lightly. I have debated this
matter vigorously with the Chief Justice and the Chief Judge of the District Court with
regard to sentencing.

In regard to what will happen with prison musters in this State, if you decide to adopt the
50 per cent policy, we have assumed a starting date of 1 July next year - and I will provide
you with a copy of this document - and by 1993, we would have a 400 bed requirement; by
1995, another 400 beds; and we would require another 400 beds before the year 2000.

The CHAIRMAN: So you are suggesting we would need two more Casuarinas?

Mr HILL: That is right.

The CHAIRMAN: By the tum of the century?

Mr HILL: The cost would be about $110 million per prison, and the recurrent cost would
run at about $20 million per prison. That is not meant to sound frightening, but you ought
to know exactly what you will get yourself into. The rightness or wrongness of it is not for
me to advise on because in the final analysis if the Government of the day and the
community decide that is a cost they are prepared to pay I think that is a fair enough
decision to make, but they should make it on the understanding of what the financial
implications will be.

Mrs EDWARDES: What factors have you taken into account in assessing the prison
population figures? Will the increase in population of Western Australia have any effect?

Mr HILL: That is over and above. The base increase we see per year is between 33 and
36.

Hon T.G. BUTLER: That is the prison population?

Mr HILL: Yes; that is the projected increase in population to the year 2000 and 2010.
However, that is crystal ball gazing. We discovered a week before last that during the last
month we have been running a prison muster which far exceeds anything Western Australia
has experienced. A lot of bed shuffling is going on to cope, but staff are coping well.
Although we were meant to increase by 36 each year, we exceeded this in one week, and
the prison population has increased from 1 640 to 1 783 in a period of a few months.

Mrs EDWARDES: Have any surveys been conducted or statistics been collected to
determine the reason for that? Is that because more serious crimes are being committed?
Several come to mind without very much thought, where long sentences have been handed
out. That may reflect a change in society's attitude.

Mr HILL: I do not believe that is the case. It is an aspect we are researching at the moment
because it is difficult to determine where the increase is coming from, but here are some of
the indicators. We find that the police have cleaned up their efficiency rate with warrants,
so where previously lesser warrants were not acted on they are now being acted on fairly
rapidly. TIns has resulted in a large number of people coming into the prison system.
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With the introduction of fine defaults in March last year, we hoped - and certainly this was
the theory - that the less serious offenders, particularly in the Kimberley, the Pilbara and
the goldfields, would be caught up in the fine default system, or the work and development
orders, as we call them, and that we would see a concomitant reduction in the number of
minimum security prisoners in our prisons there. However, there has been a huge take-up
in the community based options, but there has also been a huge increase in the number of
people who go to prison. That indicates to us that what has happened is net widening.
People who previously were not caught up in the system have now been caught up in the
system with the introduction of a community based option. There is always that danger.
We thought we had safeguarded against it but clearly that was not the case.

So to conclude that question, yes, we have a younger prisoner profile, and a slight increase
in the number of offenders coming in for much longer periods of imprisonment, but only
one or two per cent. We are not seeing a huge swing of between lO, 20, 30 or 40 per cent.
The fact is that 70 per cent of the offenders we receive in prison each year are serving terms
of less than three months' imprisonment, and I question what people are doing in prison for
less than three months, and why we cannot very actively encourage home detention. Other
countries have done it and have done it successfully, with no accompanying increase in
street crime, so I do not see why it cannot be pursued here.

The CHAlRMAN: In respect of the efficiency rate that you have talked about in terms of
warrants, plus the fine default problem which has increased the imprisonment rate, they
would predominantly be for short term sentences?

Mr HILL: Yes.

The CHAIRMAN: Are they external to the metropolitan area or predominantly internal?

Mr HILL: Across the board. They tend to stick out like a sore thumb in the Kimberley, the
Pilbara and the goldfields because we have so little accommodation there. For example, in
the goldfields we are not supposed to exceed the prison bed muster of about 85, but last
week we had 119 people in prison. We had no beels, and we had them sleeping out on the
verandahs. For those of you who have seen the goldfields' institution, it is an open security
institution, except for a small security section. I feel I have a responsibility to raise that
question with a Committee like this. It is a nonsense for us to suggest that anyone's good is
being served, particularly the community, by having these people in prison.

The CHAIRMAN: Sleeping on verandahs.

Mr HILL: Yes. It is an absolute nonsense. Why can we not have them on home detention?
Home detention is certainly a much tougher option than minimum security imprisonment.

Mrs EDWARDES: What is the alternative to this? You talk about the situation in the
Kimberley, Pilbara and the Goldfields.

Mr HILL: Home detention.

Mrs EDWARDES: There are less community type alternatives.

Mr HILL: Home detention legislation has been through a third draft. We hope that will
come up in the Parliament this corning session. In my previous discussions with Mr
George Cash, he has indicated that he is very supportive of that legislation being pursued. I
have conveyed my opinions to the Minister for Corrective Services, Mr Berinson. We are
being too conservative in the way we are approaching home detention. By that I mean that
we are excluding many of the offenders who should be on home detention.

In essence, what home detention will mean in Western Australia is that people serving
sentences of less than 12 months will be eligible to be considered for home detention.
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When we look at it in terms of the current arrangement, where they serve a third, we are
basically saying that people end up with a maximum home detention, with remission, of
four months. I do not see why people sentenced even to two years should not be eligible
for home detention. If that person were sentenced to home detention, the first six months
would be extremely tough. There are curfew hours. Home privacy is invaded by people
checking up. The following six months is less so. It is more intrusive at the weekends 
Friday night, Saturday night and Sunday night. It is a graduated response to home
detention, easing off until the last few months, where the person is virtually out on parole,
as it were. The check is the person going to see a parole officer or a communication
officer.

This is not a radical system; it has been tried and it has worked successfully in other
western countries. I do not see why we cannot do it here. It can be clearly demonstrated
that there is no accompanying increase in street crime. That is the key point. What we do
not want is people not being held in custody and as a result a huge escalation in street
muggings, assaults and so on.

The CHAIRMAN: How could we be assured that home detention will not be another
element in net widening?

Mr HILL: You have to change the Criminal Code as well. The sentencing code must be
changed. You can expect a reaction from the judiciary. That needs to be seen in the
context of sentencing; people being held in custody. They are part and parcel of the
community. This system cannot be seen in isolation of the court process.

Have any members of the Committee had the opportunity of reading anything about the
work done III West Germany? I would be happy to send that material up here. That is an
area of particular interest. Mr Berinson and I will be in West Germany in the next couple
of months. West Germany has reduced its rate of imprisonment for a period of five years
by something like 28 per cent. That refers to both adults and juveniles. There has also
been a huge reduction in the number of people being remanded in custody.

We are aware that we have a problem with offenders who are remanded in custody. Less
than 34 per cent of people in maximum security on remand end up receiving a prison
sentence. I have sent a research paper to Sir Clifford Grant, to Chief Justice, Mr Des
Heenan and to both the current Chief Justice and the previous Chief Justice. I have argued
with them that it is an extremely expensive option for the State to have persons held in
maximum security at a cost of about $220 000 or $230 000 per bed when less than
34 per cent of them end up being sentenced to terms of imprisonment. Some of them at the
end of their two months' stay are released on a good behaviour bond.

The message to me was very clear, and it is a totally inappropriate message; I feel quite
strongly about the issue and I have debated it with them quite vigorously. They believe that
there are judges and magistrates who will continue to use remand III custody as a short,
sharp shock. I question that in terms of what is happening in the western world when in
West Germany, in particular, a large number of remand institutions have been closed. The
prosecution cannot ask for a person to be remanded III custody unless there is clear
evidence that the community outside is in personal danger. They use a number of non
custodial options.

The second issue is that the person concerned cannot be sentenced to less than six months'
imprisonment. There is no such thing as a term of imprisonment for less than six months.
111at would mean, ill Western Australia, effectively being able to close four or five of the
prisons - and that is the best thing you could do. A large number of resources would be
freed up. We have the opportunity of using them in other productive areas.

It is constantly said that the community gets no return from any investment in prisons. That
money is a dead loss. People argue - and my wife argues with me - about people being
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locked up. In the final analysis, we must release them again. Imprisonment makes no
impact on street crime, and that can be demonstrated.

Last but not least - and this is not something which Western Australia can do - each year
the University of Bremen and one other university publish lists of judges and magistrates
showing the number of people they have sentenced, what the level of sentence was, and
what it costs West Germany in dollar terms. TIle list is very unpopular, and most judges do
not want to be in the first ten. It is amazing the impact this has had on sentencing practices.
It is a pretty bold and radical move, and I do not know if we have the courage to do it here.
But the bottom line is this: There has been no increase in street crime, no increase in
assault behaviour, and no increase in truly violent crime.

The question put to me was, "How can home detention cope with people who are property
offenders?" Property offenders and the impact they have on the community can be quite
emotive. I have had only one experience of an attempted break and enter in my place, and I
found my emotions were aroused. I felt that I would like to grab these people if I could get
hold of them and wring their necks. I can understand the impact on someone finding his
entire home vandalised and stuff stolen. The initial knee-jerk reaction is to lock up the
offenders. If we look at these people, they are locked up for less than three months, they
are kept in open security institutions, and they are released back into the community. The
way of impacting on that behaviour is to confine them under home detention. You can
make home detention pretty tough. Allow them to continue working, or at least get some
pay back into the community by having them working on community projects. Let there be
some tangible pay back to the community. This works successfully with our work and
development orders. I cannot see why it cannot be extended to these offenders.

Members of the Committee will have seen Karnet. I do not know what impression it left,
but I presume it left the impression of a reasonably relaxed place, quite clean, but it is
costing us about $9 million to run three minimum security institutions. For $2.5 million we
could have a huge scheme of home detention running throughout Western Australia, and it
would take about 350 people out of your system.

Hon T.G. BUTLER: I just want to get back to the matter concerning breaking and entering
and your own emotions in dealing with that and the public's attitude to the length of
sentences that people receiving for those offences. Many offenders are in and out of prison
in a short time. How would you convince the public that home detention is better than
prison? A prisoner may go to Kamet because he is a prisoner of reasonable character and
would be trustworthy in a minimum security situation. Very few people walk out of those
places.

Mr HILL: That is what the department markets. Other checks and safeguards are involved.
It is a middle class value imposition. It has nothing to do with the people we are actually
containing.

Hon T.G. BUTLER: I agree with that.

Mr HILL: When offenders leave security prisons and if they are not likely to reoffend, they
could be put straight into home detention progrmlJS and not into minimurn security
institutions. This is what is currently happening in the rest of the western world.

Five prisoners escaped from Wooroloo on Saturday night. Four of them were due to be
released before December, one to be released on the 14th of this month. One of those
prisoners was due to be released in April next year. They were classified as minimum
security offenders. On Saturday night they got hold of some home brew which they had
made - it is very easy to make and we cannot stop prisoners being supplied with fruit - they
got drunk and stole the superintendent's wife's vehicle and attempted to escape. It was a
one in a million chance that they ran into a prison patrol vehicle. We have only two prison
officers on duty at night so it was very unlucky that they drove straight into that vehicle. I
do not know how it happened.
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The CHAIRMAN: It probably had something to do with the home brew.

Mr HILL: TIle prisoner driving the vehicle, Anderson, was injured and ended up in
hospital but he is not in a serious condition. The other four prisoners ran away. Yesterday,
they eventually got a family in one of our farming communities to ring the police to come
and collect them because they had had enough.

Those five prisoners will be sent back to Fremantle prison, rated maximum security
prisoners and will lose all of their privileges. I do not believe that the community can
afford to have those sorts of people contained in maximum security prisons. Consider the
fact that those five people have already graduated from Canning Vale and Fremantle. The
likelihood of them all being together in home detention is zilch. Currently, 121 to 130
escapees are in high security prisons. They are not in those prisons for committing very
serious offences but for escaping. Those prisoners are starting to clog up the security
prisons which are under pressure all the time. Other western countries have, to a large
extent, got rid of open security prisons. TIley only have closed security prisons, category
one or category two, which have razor wire, armed guards and that sort of thing. Can we
really afford to pay for that? How do you market that? How do you market home
detention?

Hon T.G. BUTLER: Are you saying that people who are sentenced to less than three
months should, instead of being sent to prison, serve home detention? The public
perception is that people are not in prison long enough.

Mr HILL: I do not believe that is the case.

Han T.G. BUTLER: You do not believe that is the case or you do not believe that is the
public perception?

Mr HILL: I do not believe that is the public perception. The public perception is not
reported correctly in our newspapers. Those reports are not indicative of a sophisticated
public. The University of Westem Australia compiled a research paper carried out by
David Indermaur. That research listed categories of crime and against each type of crime
options were listed. It was interesting to leam that the public gave sophisticated responses.

That research was not carried out around Dalkeith or Nedlands, it involved a random
sample of the metropolitan area. The majority of people went for options that we had
hoped a sophisticated public would go for, that is, for community based options. The
pub] ic does not totally believe, or as the newspapers would have us believe, that offenders
should be locked up forever. We should be using something like the crime research unit
which is the body funded by the Government and which is located at the University of
Westem Australia. It is driven by Richard Harding. Dare I say, and this is not meant to be
a political statement so excuse me for making it, that a bipartisan approach needs to be
taken. The issue needs to be depoliticised. That is the cold harsh reality. TIle tough
option, and that is spelling out to the community exactly what home detention means, can
be marketed.

I commenced a very cynical exercise two years ago with the judiciary. The department
found it was becoming overwhelmed with progress reports and presentence reports on
community based options. The department, therefore, developed what was called an
offender supervision system, that is, ass. It spelt out precisely the extent and nature of
supervision which would be extended to people put on community based options. Seminars
were held with all three arms of the judiciary and the department was pleased with the
impact it had. One need only speak to any of those people today, even during an unguarded
moment, and they will tell you, unhesitatingly - and we in the department are very proud of
this - that they are pleased with the system. They know exactly what will happen when
they consider this option. TIle success rate of the community based options is high. A
one per cent breakdown rate is exceptional and I hope it is not a fluke. The program has
been running for two years now and one per cent is not a bad figure.
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A bipartisan approach can be marketed. I am sick and tired of the media portraying the
public as having the attitude that offenders should be locked up and the key thrown away.
The public is more sophisticated than that. The options and their cost should be spelt out.
We should provide real life examples of what other countries are doing. Do not compare us
with countries like Denmark because its culture is different. This approach has worked in
other countries where the culture is reasonably similar to ours. Why should it not work for
us? This is not a question to which I can promise an answer but does the community want
another 300 or 400 bed prison at a cost of $110 million each and costing $20 million each
to run? The other problem is where do I get a prison site?

The CHAIRMAN: Not in my electorate.

Mrs EDWARDES: There is no room in mine.

Mr CUNNINGHAM: I must run into the same people as Tom Butler does because I have
been confronted with the same attitudes that he mentioned. The area that I represent
includes the suburbs of Girrawheen, Balga and Koondoola. I conduct door knocks in my
electorate and many people are screaming out for longer sentences. Naturally, they would
have relations who have been involved in the system. However, I have not met many
people who are saying we should make the sentences shorter and who would agree with
home detention. There would be an uproar if that OCCUlTed.

Han T.G. BUTLER: I do not disagree with the concept, or with your basic argument, but I
would see this as a very hard marketing job, on the basis of what Mr Cunningham has just
said and because of my area of operation, which is my electorate. I do not rely on getting
that sort of information from the newspapers, but rather from people who have been broken
into, or something like that. They say that if the offenders are caught they get two or three
months and then are let out. If we now say that the offenders are to stay at home, that
would be seen as a fairly cynical approach to the whole thing. I agree with what you are
saying, but there is a question in my mind as to how hard it will be to sell the idea.

Mr HILL: I truly believe it can be marketed, but I re-emphasise the point that it must be a
depoliticised process. Unless there is a bipartisan approach it simply cannot work; and that
is not something which I would like to comment on, frankly. That is something you all,
collectively, must make a decision on.

Mrs EDWARDES; Thinking of our time line for writing and finalising our report, I am
concerned that perhaps this home detention system will happen without our having full
knowledge of exactly what is proposed in the legislation, arid that the tune it is to be tabled
in the Parliament is the' time when we will be writing our report. Perhaps there should be a
way of linking the two.

Secondly, I would echo my colleagues' views that, while you feel confident about the
public's perception of this, perhaps a week in one of am electorate offices might convince
you otherwise, when you see some of the letters we receive and hear some of the telephone
calls we take. However, nothing cannot be marketed if we really believe in what we are
doing. In that regard, you mentioned the trip to West Germany with the Minister for
Corrective Services. What are you going to do during that trip?

Mr HILL: What we are not going to be doing is looking at prison buildings, because it
tends to be the case that you end up in the United States of America or some countries in
Europe, treating them as a Mecca of prison design. We are going to a couple of places in
the United States, and also Finland. Finland has reduced its rate of imprisonment by
50 per cent, which is even more remarkable than the 20 to 28 per cent. We have a list of
people whom we intend to meet. It is purely targeting policy and what they have done, and
the philosophy and rationale behind it. We have some outstanding examples. For instance,
two people were out on home detention - and the Committee will need to understand this,
and I am sure it will. While out on home detention, those people were both armed and they
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shot and killed two policemen. There was an absolute uproar in Lower Saxony in a place
called Bremer. There was a cry in the newspapers to close the system down, but the
Government held resolute and did not back down. Three or four years down the track,
no-one is prepared to even raise that as an issue to be thrown up; so you need to understand
that you will never get a system which is 100 per cent and there will be the downside
occasionally because there is no guarantee of human behaviour. That is one thing I have
stopped betting on in the Department of Corrective Services.

Mrs EDWARDES: Is your trip linked with the tabling of the legislation in Parliament?

Mr HILL: No.

Mrs EDWARDES: It has nothing to do with it?

Mr HILL: I think it goes beyond that. I am quite happy to say to the Minister - and he is
aware I am here this morning - that the Committee is keen to have some idea of what the
legislation entails and for me to come and brief you on exactly what it is about and how it
may or may not link into what the Committee is doing. The point I made about the
legislation as proposed stands - and I have discussed this with the Minister. I think we
have been too conservative, given what is coming down throughout Australia and what is
currently happening here with that legislation.

Before I forget, I must say that New South Wales responded to the cries by the newspapers,
the police - and the police axe very good political lobbyists; unparalleled, actually - and the
hardliners in the community who wanted tougher and longer sentences, but what have they
got? They have a massive crisis. I have seen correspondence with Mr Greiner, the New
South Wales Premier, and we have a fairly close link in terms of corrective services, and he
was not very happy about going the way of private enterprise but they have been forced to
because there is no money to construct prisons. Between 1 400 and 1 800 more people
have been imprisoned in a period of just over a year. That has been the increase, and they
expect it to go to 8 000 by 1994; yet when Mr Yabsley became Minister the State had 3 000
prisoners. If you ask the police, the newspapers or the hardliners in New South Wales what
effect this has had on street crime in the community there and whether everyone feels safer
and more content, the answer will be no. For some reason it all seems worse. The
bipartisan approach is needed, and I keep harping on that.

The CHAIRMAN: The extension of that is that the proof of the pudding, not only in New
South Wales but also in many American States, is in the eating. Many American States
have imprisonment rates which are much higher than the New .South Wales rate, and yet the
fear in the community' and its hardline approach is still there. The security of the
community is not guaranteed by imprisoning thousands of people.

Mr HILL: By 1995 the United States expect to have two million people in custody. In
1984 the figure was just under 400 000. They are constructing security prisons at the rate
of 1 800 beds per week - the Committee must try to understand and grasp that. They have
tougher sentences, no parole, no remission. It is quite right to ask the community what it
feels; I know what it feels.

Hon T.G. BUTLER: How do you market the practical side of it? What does home
detention actually mean?

Mr H1LL: I will tell you what it means, at least the way I am trying it here, and the
Government seems keen on it. I am speaking in confidence here and I know you will all
respect that.

The CHAIRMAN: The rules require that. It is in confidence anyway.
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Mr HILL: We want to make this a joint exercise with private enterprise; that is, either MSS
or TNT. Three of them are putting submissions to us. I want them to take on the night
activity, the actual knocking on someone's door at 1.30, 2.30 or 3.30 in the morning to see
that the people on home detention are actually there. I do not have public servants I can use
for that, and I do not have the finance to do it. It would be very expensive for us to set up
our own network of security people operating after 10 0' clock at night, when there is a huge
network currently operating. We have checked out their system and I am certainly very
pleased with it. I suspect the CSA will not be too happy about it but my operational staff
who are actually involved are quite delighted because there is a bit of nervousness on their
part about turning up at someone's home at 1.30 am and knocking on the door. I expect I
would be a bit nervous too, if a raging party was going on which was not supposed to be
going on and someone decided to get stuck into me. Therefore, in regard to actual
marketing, I believe you can provide tangible programs so the community, and whoever
else is interested. understands exactly what restrictions apply. However, more importantly,
the only electronic system which we intend using is a strap which is a little less obvious
than a watch. When the telephone rings in the home the person on home detention has
30 seconds ill which to pick up the phone and.put it next to that strap. If that does not send
a signal to the central monitoring unit, and if that person is not there, he is in trouble as he
is in breach of the conditions.

Mrs EDWARDES: 'What about if he is in the shower?

Mr HILL: He has a 30 second allowance, and we cannot make exemptions.

Hon T.G. BUTLER: What would happen if he lent it to his brother, his sister or somebody
else?

Mr HILL: It cannot be taken off. It is locked and cannot be tampered with.

Hon T.G. BUTLER: What about the daytime period?

Mr HILL: This must be work related. The prisoner is obligated and must be cleared by the
centre if he is to visit another person. Home detention is tough and some people say that it
is far tougher than the conditions which apply in a minimum security situation.

Also, it is a fact that not all families agree with it. The wife may say, "We need a breather
and I do not want him around for SL'\. months." In this case home detention cannot be
enforced. by a court or by the department - a certain element will fall into that category.

Mrs BURN: How have you been policing this in the remote areas?

Mr HILL: In the remote areas the entire community is the home rather than number 14
being a street or home address. We have held discussions with people in the Kimberley and
Pilbara and we pay people who are nominated as supervising officers. Some of the
locations which we must supervise VIe four days by car away from the nearest settlement
and they are inaccessible by air. The legislation enables reporting by radio so that the
person nominated by the community can contact us by radio. That should be acceptable 
it is accepted by the Minister - as it is the only practical way of achieving the supervision in
those areas.

Mrs BURN: Do you see that as a suitable option for Aboriginal offenders in remote areas
these people tend to be the greater proportion of offenders in these areas?

Mr HILL: 'vVe must make it work for Aboriginal groups as they tend to be in the outer
communities. It would be easier for the department to provide a telephone if one is not
available - this is clone in South Australia. It is better to have someone out in the
COnUl1U1uty rather than for him to be in prison. This would work well as ma.ny Aboriginal
groups clu not have a telephone available, and we need to have flexibility in the system.
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Also, we need to have integrity in the program, otherwise there will be a problem.
However, it is less of a problem in the Kimberley and in the goldfields than it is with some
of our fringe dwellers.

The CHAJRMAN: I am sorry to cut you off, JYfJ Hill, but we have concentrated on that
issue, and the police are waiting to give evidence.

The issue has been raised with us of the old concept of rehabilitation and using
imprisonment as an opportunity - I do not wish to misrepresent people - to improve and
alter people's behaviour and increase their chances of success in life. I know that the
department's official attitude has altered since I worked there. Could you comment on that
and tell us whether you believe rehabilitation is appropriate, whether it works and whether
it has a future in the prison system? Some of your corrective staff at Canning Vale said to
the Committee that rehabilitation is no longer seen as an option. That stunned a few people
as judges still talk about your department rehabilitating people.

Mr HILL: Judges also sentence people to hard labour. I have often sat with the judges and
said, "What do you mean by 'hard labour'?" It is in the Statutes but it is meaningless in this
day and age. I have watched the system swing in its approach three times depending on the
Government in power, and this happened twice with the same Government in power. No
prison anywhere in the world rehabilitates prisoners. That is a statement which causes a
fair amount of distress to humanity because it is hoped that people put in custody and who
are provided with expensive programs are likely to change for the better. However,
nowhere in the world has it been demonstrated that that is the case. We have found that
most prisons operating programs, as we understand it, may be successful with only one or
two per cent of the population.

Many recidivists who suddenly stop corning to prison do so for only one reason; that is,
they become tired of it! They reach 33, 34 or 35 years of age and suddenly say, "This game
is not for me; I'm tired of it and I want out." We never see these people again. This has
nothing to do with the Department of Corrective Services, the courts or community
attitudes. It is simply a matter of the prisoner becoming tired of prison.

Why then do we employ psychologists, social workers and psychiatrists - we do not use
welfare workers any longer? We do so because it is humane. We are trying to avoid the
situation in which people are sent back into the community in a worse state than when they
came into the system. We do not want to see what has happened in the United States as a
result of warehousing occurring in Australia. A tremendous amount of brutality exists in
that system which should not be acceptable anywhere in the world. People are released
with a deep rage and anger and commit crimes which many of us have difficulty imagining.
Our system would bum down tomorrow if it contained the type of offenders found in the
United States. How does one deal with such an offender? Butner Prison in North Carolina
contains 17 black Americans, as they prefer to be called, serving terms of 68 years; in other
words, they will die there. They were treated like animals and the prison was administered
by a clinical psychologist. A psychologist Sold to me. 'They are serving time for multiple
homicide out in the community, they have come into the prison and now they are serving
time for multiple homicide within the system. They have murdered prison officers and
prisoners. How do we deal with these people?" We do not have that type of person in our
system, but how would one rehabilitate people like that?

Another disturbing issue which I debated with Mr Bill Hassell- upon which we agreed to
disagree - is that I believe that our corrective services system is reflective of our middle
class values; it has nothing to do with the majority of people in the prisons. Society feels
comfortable about employing social workers - I am an ex-social worker - and it believes
that we should have nice programs. However, if one was to ask how relevant these were to
the situation, the reply would be that they were not relevant at all.
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For the 1990s Western Australia has focused on education and industries. We have linked
education with true vocational programs. vVe are moving actively to work with private
enterprise to have joint workshops which are run by private enterprise which hires the
labour from us. We guarantee the labour. Somehow when Government organisations get
involved they tend to instimtionalise what should be a fairly productive workplace. We
believe there is a lot of scope for private enterprise. It is nonsense to seriously suggest that
prisons rehabilitate. TIley do not. We have programs which make their management
possible; that is the bottom line. I am sorry if that sounds like a cynical answer.

The CHAIRMAN: I will ask for a little liberty, and ask a question about country services
rather than asking further questions of clarification of other members. Do other members
want to ask questions at this moment?

]'VII'S EDWARDES: The Chairman has adverted to the problem with offenders in the
country. We feel they are missing out on a lot of the community based programs.
Obviously Mr Hill sees the home detention system, when it is introduced, as an avenue of
correcting that. My question raises the distinct possibility of being regarded as having
middle-class values, and perhaps being likened to Bill Hassell in some of his views.

Mr I-ULL: Bill Hassell appointed me.

Mrs EDWARDES: I have a lot of respect for Bill Hassell and his views. Mr Hill has
talked about the department's programs. I do not understand why we let people out on
parole when the event or the concerns that were expressed in court when sentencing have
not been corrected. These people have not undertaken any of the programs available,
whether that is because they are not available or because there are not enough people or
places. However, a number of people requite, for example, the sex offenders program.
What are your views on this very important question? I am concerned in terms of the
amount of recidivism - age not being a barrier at this stage - and the fact that these people
do go back out and recommit the same type of crime.

Mr HILL: We got the sex offenders program up and running because initially the
department was not doing anything for sex offenders. It did not have any formal programs
going. The program was set up amidst a lot of cynicism because the worldwide experience
has been that they are the most difficult group to deal with and the success rate is
practically nil. We were not pioneers in the field. Nonetheless, there was a belief - and
this is where I was coming from when I raised this with the previous Chief Justice, who is
now the Governor of this State - and I have considerable concern about offenders in prison
for indecent dealings and for incest. The courts do not understand the impact a prison
sentence has on the individual and his family.: They must understand whether the same
purpose could be. served by putting those people out on community based options before
dishing out prison sentences. I have a couple of live examples where the father is sentenced
to a term of imprisonment. The immediate impact on the family was that the entire
community rather than banding together to support the family unit distanced itself from the
family unit. There were huge negative dynamics set up within the family - mother blaming
daughter: daughter blaming mother: and so it went.·· Sudd.enly the family's income was
stopped as he happened to be the sole bread winner, The family became dependent on the
State. It was loss. Joss, loss for everyone including the community. That was compounded
by the fact that the offence took place 10 years ago and there had. been no contact for 10
years. What was the court doing imposing: 8. sentence in prison? Tf the court wishes to
express the community's displeasure 'that the offence was against its values and norms, it
should put the person on a community service order; make him do an eight hour pay back
to the community or to charity, but not imprisonment. They tend to be less of a problem for
the department.

The department is concemed with the violent predator. We have set up a sex offender
program and people have asked us how successful it is. My response is, "How do you
expect me to measure success?" All these offenders are serving long terms of
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imprisonment and the program has been running for barely two years; they are not due for
release for another five years. TIle impact of the program, if any, will not be known for six
or seven years down the track. If you want me to say, based on what has happened in other
countries, what is the likelihood of success, I would say it is very smalL There are very
sophisticated systems running, particularly in the Kingstown prison north of Ottawa, which
is considered the centre of sex offender treatment programs in the Canadian Federal system.
They will tell you that they have a high success rate. but that is not what the police will tell
you. The police constantly trot out the names of people who went to these programs and
who were cured, so to speak, but who have reoffended. Nonetheless there was a general
belief in the community that we needed to do something and we could not sit and say that
there is nothing we can do. That is the prime motivation behind the sex offender program.
It is a very skilled unit, but we are not able to measure whether we are successful.

May I also say something which may be quite unpalatable: We deal with the white
offender only. We have an inordinate number of Aboriginal sex offenders guilty of very
serious crimes of aggravated sexual assault. We have no answer for them, because the
progrmns were never developed for outback Aborigines. We do not know how to get them
involved in these progTams. I have spoken to our specialists and they say, "How do we
communicate with these people on this sort of issue when it is taboo to speak to them on
these issues? How can we get them involved in these programs?" It is a major problem,
and I will place on record the fact that we are not doing anything there because we do not
know how to do anything about it. I went to the United States and asked them how they
dealt with Red Indian sex offenders. They said they did nothing and that they have the
same problems.

Hon T.G. BUTLER: Are you talking about the town Aborigines, the ones in the city?

Mr I-l.ILL: No. It is a major problem. I do not menu to sound depressing or cynical, but it
is important that everyone understands that we must call a spade a spade and not dress it up
and pretend to be doing something which we are not. Not that there is not a will, but the
western world has not come up with a formula with even a one per cent success rate, that
shows there is some hope. There is no success rate; there is a possibility of something
being done. I do not know whether that answers your question.

Mrs EDWARDES: It does. I may as 'Nell stop working.

The CHAIRMAN: I am sorry, but I will have to draw this to a conclusion. I would like to
thank you for coming. The opinions you have expressed today, I am sure, have brought
great light to our deliberations. I have the feeling that perhaps the Committee members
might want to have another chat to you, and I hope you will be agreeable to coming back
and discussing further matters with us. It has been a most enlightening discussion and in
terms of your firat comments about the 50 per cent. and the perception in the community
that this Committee is going down that path, the Committee has not discussed that nor
made any deliberations along those lines whatsoever. They are perhaps the hopes or wishes
of some sectors of the corn..rnunitv - I have made mv position clear - but thev are not the
combined opinion of this COlmnittee. - .. -

Mr tULL: I am prepared to provide the Committee with any further information it may
require. We have already referred to the submission on the 50 per cent and I am quite
happy to brief the Attorney General on y01.1[ request regarding the home detention
legislation and, if the Committee requires me to, J will come back and brief it on the
legislation.

The CHAJRMAN: The Committee would appreciate that. Most of us are aware that the
Attorney General has been ill and the meeting which I was to have with him has been
postponed on two occasions. The meeting is for him to speak to me about these matters
and for me to acquaint him with the progress of the Committee. I have no problems with
your setting up a meeting with him, but I am advising the Committee that I will be speaking
to the Attorney General also.
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ZANETTI, ACTING COMIvllSSIONER FRANK LIONEL

Acting Commissioner of Police,
Western Australia Police Force,
2 Adelaide Terrace,
East Perth, examined:

BOWERS, DETECTIVE INSPECTOR ROBERT MARTIN

Detective Inspector,
Western Australia Police Force,
2 Adelaide Terrace,
East Perth, examined:

DAVIES, SUPERINTENDENT ARl'TOLD IAN

Police Officer,
Post Office Box 9,
Geraldton, examined:

GHOCKSON,DETECTIVESUPEPJ~NDENTCHARLESGARY

Detective Superintendent,
CiB Administration,
2 Adelaide Terrace,
East Perth, examined:

The CHAIRMAN: Thank you for your submission and for attending today. I advise you
that the Committee"s deliberations are informal and that is the reason we tend to run over
time. I will ask you to speak to the submission, make any comments you want to make and
members of the Committee will ask questions.

Acting Commissioner ZANETTI: in our submission we have commented on each of the
Committees terms of reference. The first term of reference requires the Committee to
determine whether there should be a system of parole involving the release of prisoners
prior to the expiration of the sentence imposed by a court, In our submission we have
stated that there should be a system of parole and that the present concept be retained. The
Committee has been requested to determine whether there should be a system of fixed
sentences. We are of the opinion that the present system of parole should remain in order
to protect the community against the violent offenders.

The Committee is required to inquire into and repent on the function of parole and its
effectiveness as prot of the criminal justice system. We submit that parole is an effective
means to rehabilitate most offenders and it 1s seen 8.S <.111 integral part of the criminal justice
system. In terms of a comparison of the current system. with that it superseded and systems
in similar jurisdictions, we are of the opinion that this system could be improved with some
minor modifications.

Superintendent GHOCKSON: I will deal with this in a different way from the
Commisaioner. The Committee is aware of its terms of reference.

In many areas changes are not required. Police officers and the union are of the opinion
that parole must be effective to rehabilitate prisoners and that there must be a format of
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parole not only for prisoners, but also for prison warders and the community at large.
Everybody must have some goal in order to improve his or her status and standard of living.

AU police officers, especially the hard-core ern personnel whom I represent, are of the
view that parole should be viewed by everyone, including prisoners, as a privilege and not
an entitlement. Quite often when a prisoner leaves the dock after he has been told by the
sentencing judge that he is sentenced to nine years' imprisonment one can almost hear him
saying that he will serve only two years, working on the one-third, remissions and good
behaviour etc. Prisoners are very astute. It is not intended to be viewed in that way, but it
has been reinforced with the present system of parole. We have to deal with people who
have re-offended while on parole and we honestly feel that the people who are attracting
longer sentences are those people who have created stringent regulations for parolees.
Generally they are violent and dangerous criminals who have raped, injured or murdered
people.

With the Commissioner's permission it may be beneficial if I were to leave a copy of this
information with the Committee.

No change is required in relation to term of reference 1(d)(i). Section 37A(3) of the
Offenders Probation and Parole Act gives statutory guidelines when a decision to release on
parole is made.

No change is required to terms of reference (ii) and (iii). In relation to term of reference
(iv), automatic releases ought to continue under the provision of section 37A of the Act
with the safeguard of the Parole Board. Automatic releases are not rubber stamp releases.
We agree that the Parole Board has a right to determine what times should be granted and
has an overriding sanction to decide whether a person should or should not be given parole.

No change is required to term of reference (v). Each case for release is assessed by a
community corrections officer, parole officer and other reports with recommendation to the
board for consideration. The final decision is reached by a review of facts presented by a
board member.

The Police Department provides a detective superintendent to assist the Parole Board. He
is a working member of the Parole Board. It is not a full time job but is something that he
does over and above his full time functions. For that person to assist the Parole Board by
giving it some background and advice on how the community feels is most imp 011ant. We
feel a commissioned officer to assist the Parole Board is an essential element of the Parole
Board. I cannot stress the importance of that position too strongly. Originally when I
oversaw many of these things I was against our police officers being there. Time has cured
me and I am now strongly in favour of a police officer being a member of the Parole Board.

In relation to teJID of reference (vi). the courts are perceived as taking into consideration
generally the time spent in custody of persons before determining sentence and the parole
component.

In relation to term of reference (vii), remissions serve the purpose of maintaining discipline
and responsible behaviour by the prisoner. As I said before. every person has to have some
potential to improve his standard of life, no matter what the reason he is in gaol and
provided he does not come under the Executive Council decision for release. I feel that is a
completely separate case and not one which we are considering here. Am I correct in
assuming that?

The CHAIRMAN: We Call, although it is not in the terms of reference. The Committee
has decided to consider and comment upon those matters, but only in a subsidiary way to
the general thrust of the report.

Superintendent GHOCKSON: 111atwould be an exceptional case.
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General consensus term of reference (vii) is a necessary preamble to parole and should be
returned.

The concessions provided by parole generally create an effective tool for the management
of prisoners. Release programs give an opportunity for assessing a prisoner on his re
entering the community.

Generally, we feel that a prisoner on parole who offends cannot be dealt with by the Parole
Board unless found guilty. Most of our members seem to be distressed at the thought that a
person who is on parole and commits an offence, goes before the courts and is remanded on
a matter that might be ancillary to the breach of parole, cannot be dealt with until he is
found guilty. The current system of appearing before courts with remand after remand can
go on for, say, 12 months. That person reaches his maximum area and is virtually beyond
the sanction of the Parole Board. Even when he reaches his maximum and has time owing,
and is found guilty at a later stage, the Parole Board has no jurisdiction whatsoever. If it
terminates his parole, all of the time that he has been out on parole is part and parcel of his
prison sentence. 111at seems to be in direct conflict with the sentence administered by the
presiding judge. I believe that we have lost the spirit of the interpretation of the law at that
point. When a man is sentenced he is sentenced for a reason. If he gets out on parole and
re--offends and is found guilty at a later stage, that time is not taken into consideration as
time he served at the community's benefit. He does not get a reduction, and once he
reaches the maximum he cannot be brought back and told that he should have been in gaol,
not on parole. He virtually walks away scot-free even if found guilty. Some provision
should be made to allow for reassessment once a person has passed Ius maximum.

I would like to see section 37(2)(a) of the Offenders Probation and Parole Act amended
with the deletion of the word "one-third" and the inclusion of the word "two-thirds". If the
section were amended in that way, the maximum period. of gaol that he would serve would
be 50 per cent of his sentence, with his automaticwork release, his good behaviour and his
35 days per year remission. That is not taking into consideration his work release program.
If that were changed it would give the Parole Board better control and understanding of the
matter and a better directive towards the person on parole. There are arguments for and
against, but that is the way we see it. The parolee does not serve anywhere near the one
third; if the period were two thirds reduced to a 50 per cent maximum - and I do not know
that we would ever win that 50 per cent jail period - with work release it could be brought
back at the Parole Board's discretion.

Where we are going wrong is that the Parole Board is becoming a sentencing court rather
than a Parole Board. A person is reassessed and the Board says, "Go out and behave
yourself." If the person re--offends that may be two years down the track and the
sentencing court and the Parole Board have no jurisdiction over him. That is where we are
losing parolees - we do not have the restraints on them that we should have.

Acting Commissioner ZANETTI: vVe will outline an alarming situation relating to a
person called Tilbury.

Superintendent GHOCl'CSON: On 20 April 1971 <I gentleman called Tilbury was charged
with wilful murder in Perth, Western Australia. He was sentenced to death. The death
sentence was later commuted to life imprisonment. In Broome, Western Australia, he
escaped in 1979. He was later charged with attempted rape of a minor, I believe. and
stealing. In 1985 he was paroled. In 1989 he was charged with wilful murder and rape.
Tilbury was nicknamed "the Southside Rapist". He was charged and defended the matter
but was convicted. As a result of inquiries since his arrest and containment in an institution
we still have one unsolved murder and 16 rapes for which our investigators believe he was
responsible. That young lady was killed in 1987, two years after his parole. That is the sort
of thing that disturbs our people.
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Acting Commissioner ZANETIT: He has not been charged with the murder or the 16
rapes, which received much publicity about 18 months ago and which occurred around the
Victoria Park area; that is not to say that he will not be charged in future. However, there is
insufficient evidence at present to charge him with that murder or those rapes. What is the
current sentence?

Superintendent GHOCKSON: I do not know. I point out that two or three years ago we
were not relying on DNA profiling as we do today. It is like a fingerprint or a biological
profile and overview. That was not available at the time the offences were committed by
the southside rapist. If we had a series of rapes now we would go straight into that process
because at a later stage we could almost say 100 per cent positively, "You are the offender."

Acting Commissioner ZANETTI: This system is being developed, but the first ones were
sent to America to be done.

Superintendent GHOCKSON: I use that as an example of something that should not have
occurred. If that person was involved in the 16 rapes and the other murder it is a pity that a
person who was committed to life imprisonment got out and killed somebody or escaped
and showed intent. 'TIle type of parole put on a man of that calibre with a proven
background of violence against females and generally against society must be hard so that it
benefits the community at large.

Mrs EDWARDES: Tilbury is one of the worst examples of recidivism involving someone
let out who portrayed aggression while on parole. How would you compare him with a sex
offender who is let out on parole and may not re-offend?

Superintendent GHOCKSON: 'TIle crucial words are "may not".

Mrs EDWARDES: What is the percentage of recidivism?

Superintendent GHOCKSON: I did not bring percentages with me. I cannot get them with
the same accuracy as the Committee can. 'TIle Parole Board sees parole as a prisoner's
right. It has no reason to say that it objects to a prisoner. The Parole Board should have the
right to say, "We are not happy about this man's attitude." When dealing consistently with
a person to decide what will be done with him the Parole Board cannot convict him on his
attitude and he is entitled to have his parole looked at; it is his right and is not deemed to be
a privilege. It must be deemed to be a privilege.

Acting Commissioner ZANETTI: It cannot be rubber-stamped, which tends to be the
situation. The Parole Board is looking into a situation where it has no manoeuvrability.

The CHAlRMAN: 111e issue of privilege versus right is an argument heard in relation to
many of these matters, Parole was previously given far more consideration by the board.
More reporting occurred than does now. Parole now is virtually a right and the only way to
get around it is for the Chief Executive Officer of the Denortrnent of Corrective Services to
intervene. The difficulty is that there is no perceivable (DEference in the breaches of parole
or the breakdown of parole between the two systems: that is, the privilege system and the
right system. There is a perceivable difference in. the complications involved and the staff
hours required to manage the privilege system compared to the rights system, but there is
no discernible difference in the results. Have you a comment about that?

Superintendent GHOCKSON: It is hard to come to grips with the two systems. Generally,
any person on parole can be reassessed. To take away a man's liberty is a traumatic thing.
Police officers are responsible for their actions, not the Commissioner of Police or the
Government, so they do not take their decisions lightly. When they make an arrest they
know it is upon them to justify it in a court of law. We are talking here about a person they
are re-arresting who has already paid his debt to society on a lease-loan basis. It is not Mr
John Citizen they are re-arrestingbut a person on parole.
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Would it be more equitable to say that man should go to a special house in West Perth
where the supervision is greater? He has not been found guilty, but obviously either he is
right or the police are right. If the police are right then a man who was supposedly
incarcerated for three years has been arrested again nine months later. There are
1.25 million people running around Western Australia but he has been plucked out to be
arrested again. The public are entitled to protection against such people. I am talking about
an armed robber or rapist rather than the person who is smooth with a cheque book.

The CHAIRMAN: We are at cross purposes. My point in terms of rights and privileges
relates to the issue of people going to the Parole Board. Previously, under the old system, a
series of reports came through the department and parole was earned.

Acting Commissioner ZANETTI: That is right.

The CHAIRMAN: My question flows from your comments that we have a privilege
system on the one hand where a prisoner earns his release and now have a rights system,
but there is no difference in the results in terms of re-offending, Those are the figures. I do
not know whether the figures are right but I have no choice but to believe them. So if you
are advocating that you have got to earn your release, is that necessarily founded in fact
because the facts tend to suggest that it makes no difference which system you use?

Inspector BOWERS: I do not think you can justify that you have the correct figures on that
because if they were on the privilege system and they did not earn those rights and they
were not let out, they certainly would not offend. If you were letting them out as they
became eligible on a rights system you would never be able to compare the figures
correctly with the ones which had them out under privilege because if the Parole Board was
doing the right thing and holding back some of those rather than letting them out on right
they would not reoffend because they would not be ont there to do it. So you cannot say
that the privilege system and the rights system are equal, because they are not.

The CHA1.RMAN: Before the last changes to the Act, parole was not necessarily an
automatic right, as it now is.

Superintendent GHOCKSON: Technically it is not, but I know what you are saying.

The CHAIRMAN: There was only the one process. It now is virtually automatic, whereas
previously you had to go through a process to earn your release on parole.

Inspector BOWERS: It then became a privilege to be released on parole.

The CHAIRMAN: That is right but there was no discemable difference in results in terms
of recidivism or the reoffending of people released on parole under either system.

Superintendent GHOCKSON: Are you talking about violent offenders OJ: car thieves?

The CHA1RMAN: Everybody.

Superintendent GHOCKSON: Our crime rate is now sa high, it is up by about 10 per cent
on last year, and it keeps increasing, especiaIly for car theft. Car thieves are consistently
offending. As soon as they get out, they steal a car to drive back home. I would like to see
those statistics and see what criteria are being used, because you can move the figures to
suit. You can become the devil's advocate tomorrow. Axe we dealing with a genuine count
of one type of offender? Are we dealing only with particular ones who are adults or
juveniles? You warned me that I would have to look at those figures, and I did not, but I
accept your word as being honest. However, where do the figures come from, who derived
them ancI what are they made up of?
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Acting Commissioner ZANETTI: It becomes very difficult to judge it and to say they are
the same or less because all these things compare a lot of factors. One is whether they are
actually charged in connection with a particular offence, and that would depend on how
effective the police are. If the police are getting bogged down, it means fewer people are
being charged, or they are unable to handle the charges or even get the evidence. There is
no clear way to judge it.

Inspector BOWERS: Many times when we recapture fellows for minor offences 
shoplifting offences, or something like that - they go backwards and forwards to the Parole
Boarel and it decides not to take any action against them, but they are still offending while
they are on parole.

Superintendent DAVIES: During the last 12 months in Geraldton six fellows CaTI1e out of
Greenough Regional Prison on parole, and within the space of two months they created
havoc in Geraldton. Those fellows kept on going out on bail, and because of the Bail Act
we found it was a problem; we had to let them go until they had committed two offences of
the same type. 'TI10se fellows axe now back in custody, but it caused a major problem in an
area like Geraldton. Some of those fellows have been out on parole and back again. A
detective sergeant who went to arrest one fellow on a breach of parole warrant was
assaulted, and the parole officer at Geraldton decided not to breach the fellow on parole for
that assault, or even on the offence of breaching parole, although the warrant was for breach
of parole, and that caused quite a lot of concern and a morale problem.

We can see the difference now in Geraldton with all those fellows who went out in October
last year now back in custody and serving substantial sentences. In an area like that it is
quite clear to us that we are now dealing with a fellow probably two or three times a year
whereas in previous years a fellow who went in for a serious break and entry would not be
dealt with again for another two or three yeats. Much of the increase in work load of police
officers is caused by the fact that we are seeing these same fellows back time and time
again. vVe are getting numerous complaints from the public because they do not believe the
parole system is working. In fact. in February last year a group of vigilantes started to form
up there, and I had to call the crn in a hurry to confront those people to let them know that
we would charge them with conspiracy to commit an offence if they got going in that way.
It concerns me when the community has to resort to that sort of thing for protection because
it is important that fellows going out on parole be looked at very strictly.

Mrs BURN: Are you suggesting that if a person is not let out on parole but serves a longer
term of imprisonment, he may not reoffend when he is finally let out?

Superintendent DAVIES: During my years of service J. have seen this actually take place
where fellows do not want to go back in again, and if they have had a fair bit of parole still
hanging over their heads they have been in fear of breaking that. They were also in fear of
getting the Governor's pleasure if they were recidivist offenders. That was quite a good
weapon for us.

Mrs BtJRN: So you think they are not serving Q long enough time in prison? The problem
is the actual term in prison rather than the fact they are going on parole?

Superintendent DAVIES: It is a combination of both.

Acting Commissioner ZANETTI: It .1s not thejx not going on parole and saying they should
stay in prison longer but parole itself has to be more meaningful. That is what you are
trying to say.

Mrs BURN: Tougher conditions.

Inspector BOWERS: Yes, and if they are apprehended for breach of parole they are
penalised for it and go back in. 'TI1at is not happening at the moment. They are going back
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before the Parole Board and the board decides whether to pursue it any further. If it is a
serious offence the board does, but that person could then be paroled again in another
relatively short period rather than going back in and paying his penalty to society. We have
had people - and you have probably seen the statistics - who have been released on parole
on numerous occasions, where they have come out, gone back in, and come back out again.

MI'S BURN: How quickly is the Parole Board made aware that someone on parole has been
arrested for an offence? Is it immediately or is there some time lapse?

Superintendent GHOCKSON: I can find that out, If it is a person like Meredith, whom
you see in the newspapers quite regularly, we would read about it virtually the day it
happens. People from the newspaper would race in and say he has offended again and he is
out on parole. If that particular individual is found guilty he would owe the Parole Board
so much time that when he runs to his maximum they would not be able to claim any of
that. That is the problem we are facing.

Ml'S EDWARDES: So you are saying that somebody like Meredith could be released on
parole without any supervision?

Superintendent GHOCKSON: Yes, but even if he were found guilty of those other
offences all the time that he has been out on parole is taken as being time served.

MIS EDvVARDES: And he could eventually be released without supervision?

Superintendent GHOCKSON: Yes. The only way to deal with Meredith would be to take
him back to the West Perth release centre and give him tougher, stronger supervision and
possibly make him attend aggression schools from that centre rather than his being sent out
to the outside world. Obviously one side or the other is wrong and needs to be addressed.
If he is continuing to be aggressive, someone is not doing his work properly. We need to
get together. It is not a case of victimisation ox anything but we need to do something
better for society.

Acting Commissioner ZANETTI: We are not suggesting in any way that we do not support
parole. The main problems arise with the conditions and, of course, a couple of systems are
running in paral.lel which does not make the situation any easier. However, it seems the
rules cannot be changed at this stage. There seems to be a breakdown in that the Parole
Board itself does not appear to hold any meaning for those on parole, and there is no
respect for the board because it is seen to be a toothless tiger.

. .
The CHAIRMAN: With regard to the Meredith case, there seems to have been a stuff-up
somewhere, but did that occur in the courts, in the parole system, or in a combination of
both?

Superintendent GHOCKSON: It is not for us to comment at ClJ1.Y stage before any Select
Committee on this matter, and it is not our job to criticise a District or Supreme Cou.rt after
sentencing.

Acting Commissioner ZANE"m: I think the Chairman is referring to the original charges.
I could perhaps comment that it one of those things. The courts went along with the
evidence they had at the time and they had to rely 011 the witnesses available at the time. A
jury made the decision. It has certainly been a controversial decision but the courts can act
only on the information before them at any time. Perhaps some people have come forward
now and said things that could have been said at the time of the trial. That decision must be
put behind us now. The decision was made by a JUT:;", and the jury system is the best we
have at present and I would not like to see it changed.

The CHAIRMAN: But the jury found him guilty.
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Acting Commissioner ZANETTI: They found him guilty of a lesser charge.

Inspector BOWERS: More serious breaches of parole have occurred than Meredith's but
he cops a lot of publicity.

Acting Commissioner ZANETTI: He is only a kid, but he gets a lot of publicity. He
certainly c..mnot be compared with the other two.

Superintendent GHOCKSON: The suggestion was made by his defence counsel that he
was not a violent young man then and that acted in his favour. He did not have a history of
violence at that time. He still does not have a history of violence because he has not yet
been before the courts on the present charge. He is only suspected of other violent
offences, ..md his guilt must be determined by a court of law. The charge of violence
against a relative could fall apart tomorrow if she disappeared.

Acting Commissioner ZANETTI: No-one can deny a person natural justice, and if a
person has not been found guilty of an offence, that is the end of the matter.

Superintendent GHOCKSON: He could perhaps be under stricter supervision while on
parole, because he is already on parole for a crime of violence. It could be that they are
danger signals.

Mrs EDWARDES: Where is he now?

Superintendent GHOCKSON: He is awaiting trial. He is on bail but still on parole.

M..JS EDWARDES: If he has re-offended he has broken the conditions of his parole.

Acting Commissioner ZANETTI: TIle problem is that it has not been determined in court
that he has offended.

The CHAIRMAN: My understanding of the situation is that Meredith is on parole pending
a COUlt hearing. The parole has not been breached and he is on bail. If he were found
guilty when appearing before the court he would be reincarcerated, but there is some
concern about the tenus of the bail while he is awaiting the trial.

Superintendent GHOCKSON: We must take into consideration when talking about the two
systems that while on parole under the first system, under the second system under the Bail
Act the police officer has a duty to get bail for the suspect and this creates a difficult
problem. It is no longer the individual's right that is concerned. The arresting police
officer must run around and contest in court bail for that person, it is his duty to do so. The
difficulty arises when police officers change shifts and that creates problems across the
board.

MJ CUNNINGR...AM: I am positive that I read last week that Meredith had been refused
bail.

Inspector BOWERS: Yes, and the trial has been brought forward on that basis.

Acting Commissioner ZANEITI: I am sorry. but I think I confused the Committee earlier.

Inspector BOWERS: Meredith could not meet the requirements of bail as set by the
magistrate and so bail was refused.

Superintendent GHOCKSON: 'TIley brought his name up the list so that he does not spend
unnecessary time in custody. It also means a further delay for a lot of people who are
waiting to appear before the courts and who were ahead of him. His case will take the time
allotted for someone else.

Page 20



Inspector BOWERS: Another situation arises with people who go for trial in country areas.
The Committee will be aware of the development schemes which are available in the city,
such as those related to drugs and alcohol, and the different courses prisoners can go
through before they are released on parole. Many people in the country areas have
committed serious crimes which are no different from those committed by people in the
metropolitan area. Because of this right to parole, when those people are granted parole in
places such as Wyndham, Broome or Roeboume, it is a question of just opening up the
gates. They are allowed straight back into society without any real assessment or training
to help them when they get back into the community. I am sure that we all agree that the
more of these training and development courses people are put through before going for
parole, the more accurate an assessment can be made when the Parole Board makes its
decision. Those people who have committed the more serious offences and crimes, such as
sex related crimes and those against minors, should be brought to Perth where facilities are
available so that they can be properly assessed before being released on parole. I
acknowledge that that may involve additional costs.

Superintendent GHOCKSON: Quite often, especially in today's financial climate, we
allow finance to overrule our thoughts and good judgment in these cases. It costs between
$48 000 and $50 000 a year minimum to keep people incarcerated, and about three per cent
of that amount when those people are on parole. Too often the financial status becomes
involved in our system of justice.

Inspector BOWERS: I go back to the main. cause of alarm which seems to be about any
prisoner being sentenced and not paying some price to the community. All the time police
officers receive telephone calls from victims or relatives of victims saying that so and so is
out of gaol and he must have escaped. The police officers immediately check and find that
the person has been released on parole. When they try to explain to the caller that the
prisoner 11<1S been released, the callers axe not happy because in many cases they were in
court when the person was sentenced to, say. 12 years in gaol.. Two or three years later that
prisoner may be involved in a work release prognun, for example, and the victims cannot
understand what is happening. Many victims or relatives of victims do not want to accept
that situation. We explain that police officers are only the people who capture the criminals
and the matter is out of their hands, and then the callers criticise the Government and
politicians and ask what they are doing allowing these people to be released so early. They
are not right all the time, but they are sometimes.

Mrs BURN: Are some people confused about the difference between parole and
remission?

Inspector BOWERS: I do not think they are confused about that at all. As has been rightly
said, everyone deserves some challenge in life and people in gaol have an equal right to that
challenge. If they can behave themselves and do <the .right thing. Parole IS on top of that
again. Parole should not be just a basic right. 'When a prisoner walks out of the court with
a severe sentence, he has already calculated, although he has been sentenced to 12 years, he
will be out in three or four.

The CHAIRl\t1AN: Should remission be a right or Q privilege?

Inspector BOWERS: It should be a right if he behaves himself,

Acting Commission ZANETTI: As long as it has conditions.

The CHAIRMAN: It should be earned?

Acting Commissioner ZANETTI: Sure.

Superintendent GHOCKSON: Take the Fremantle prison riots. There were too many at
the time to be convicted except the principal offenders, but those people who took part in
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burning that prison down could have released all those dangerous prisoners. Why should
they have automatic remission? If people misbehave in a detention area, why should they
be given any indulgences whatever? The mind boggles. That was potentially one of the
most dangerous things we have had in this State for a long time. 'Why should those people
have automatic remission if they cannot behave themselves in incarceration? They have
lost their rights. That is the question I constantly ask myself.

Acting Commissioner ZANETTI: It is an earning process. Someone knows he is going to
have the door shut; there is no way in the world he will have a chance at getting out early.
He must always have hope. It has to be done in the right way. What Garry is saying is
right. It costs a lot of money. The problems are there.

Superintendent GHOCKSON: My hat goes off to those prison warders who had to live
through it. They were incarcerated with those people. They must have some protection to
keep those people on good behaviour. I have seen the size of some of those fellows; they
spend SL'( or eight hours a day pumping iron and doing PT; they are almost professional
weight-lifters. The prisoners must have some form of remission for good behaviour to do
the right thing rather than take out their aggression on the warders. They too have to be
protected by society. They have that right as wen. They must have some reward in the
form of good behaviour to do the right thing. That is part and parcel of our responsibility
to give them a safe occupation - a safe environment. That is a hard thing.

Mrs BURN: What would be your view of the alternatives to imprisonment such as
community service orders? Do you think they work?

Acting Commissioner ZANEITI: Yes. In some cases, but not in every case. You have to
look at them. One of the biggest problems with community service orders is that there are
not enough people to supervise them. In our country towns there is no supervision. That is
one of the biggest arguments against community service orders. They disappear around the
streets half the time. There are plenty of times when you see a fellow on parole having a
drink in a hotel and phoning his parole officer telling him what a great job he has. I
suppose the parole officer does not have time to go out and see what he is doing. Tills
becomes a joke. Certainly for the minor, non serious offences, that is the way to go,
provided someone is there to supervise those orders.

Superintendent DAVIES: We are using some of those community service order people at
the Geraldton Police and Citizens Youth Club, and it is working quite well. We are finding
a little trouble in Geraldton with the work development orders. People are being arrested
on warrants for the non payment of fines. Sometimes they are there for stealing motor cars
and things like that. They go out to the Greenough Regional Prison and two hours later
they are back in Geraldton on work development orders. For about 18 months at least a
third of them would not keep those work development orders, so we need to look at who
gets those work development orders. We have made the Police Boys Club a facility so that
they can work there if they are prepared to. \}.,Te find that quite good.

Mrs EDWA.RDES: Do you think one of the alternatives for particularly minor offences 
sentences of three months or less - would be home detention'?

Acting Commissioner ZANETII: That is very interesting. Home detention has been
bandied around. It has a lot going: for it. How often. will someone drop around? Is there
sufficient supervision? 'Will they talk to them on the phone? MclJ1Y of those people do not
have telephones. Will taxpayers have to put telephones in their houses? It does not stop
people coming to their homes; it does not stop people bringing grog to their homes.
Members of the family will be allowed to drink in the house; they are not under the same
constraints. There is a big opportunity to cheat. I certainly believe it is worth having a go
at to see what the results are. It seems to work in some parts of the United States, and
South Australia is trying it, but there again, you have to be selective. It is no good giving
one supervisor 50 people to look after. That is the problem.
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Superintendent GHOCKSON: Community work systems would be better than home
detention.

Mrs EDWARDES: The difficulty is what you have already alerted us to, and that is, as we
know, the amount of community work available.

Inspector BOWERS: There is the question of supervision, especially of home detention
orders. One would not like to think that anyone on this system had an alcohol or drug
related problem. A person might have been convicted of theft caused as a result of another
social problem. If you have them at home, it would not matter how many times they were
supervised, they would not be rehabilitated in any way. It would be a pointless exercise.

Mrs EDWARDES: Your concern is for those offenders who have offended against the
person to be looked at far more seriously when granting parole, and that is not taking into
consideration the fact that imprisonment for SLI: years or more is treated very seriously.
Some of those offenders may have received sentences of less than SL\: years. You consider
parole much more seriously in the event of reoffending?

Acting Commissioner ZANE1TI: That would be the general consensus in the community.

Inspector BOWERS: TIle minimum term has to be extended beyond what it is now. We
feel they are being paroled far to early.

Superintendent GHOCKSON: The commissioner's memo sets life and property, but puts
life first before property. We had a bad rape at Marangaroo where the woman is surviving
by luck. She has lost a child, her memory is not fully there, and she cannot have the same
expectation of life. The person concerned is a juvenile, which is probably good for him in
one sense; he will. possibly get a three ye:JJ:3' sentence. If we took half the money the
community has provided to defend him in the form of legal aid and so on and gave it to that
woman to try to remodel her life, what would be the position? What are we doing for the
victim of that crime? In Australia we are not doing very much for victims of crime,
especially violent crime? That woman has lost a standard of life. 'What are we doing for
that WOl11<m? We are doing plenty for the offenders, but what about the poor victims?

Mrs EDWARDES: Hopefully your units will start getting up and running in the not too
distant future.

Superintendent GHOCKSON: Are we going to spend the same sort of money as we do on
the offenders?

Acting Commissioner ZANE1TI: We have to start from. somewhere.

Superintendent GHOCKSON: I am just making that point.

Acting Commissioner ZANETTI: At least it is 3. start.

The CHAIRMAN: TIle answer to your question is no. I am aware of victim initiated
responses in South Australia. I may be a little off the trade but would you like to comment,
if you know, about the initiatives taken there and whether they are worthwhile.

Acting Commissioner ZANETTI: Do you mean home detention?

The CHAIRMAN: I am referring to the various mechanisms being provided for victims.

Acting Commissioner ZANETTI: I am not up with them myself. Brian Bull may be, but I
am not.

Mrs EDWARDES: Is the Police Department looking at a pilot program?

;:. :'



The CHAIRMAN: Is it similar to what is being proposed in South Australia?

Acting Commissioner ZANETTI: Money has been allocated in this Budget for that.

TIle CHA1Rlv1MT: I understand the proposed legislation in South Australia is probably
leading the world in rerms of the treatment of victims. Governments should be looking at
this issue in a broader way than the Committee is doing. The Committee is simply starting
to scratch the surface.

Inspector BOWERS: One has to be careful with those types of systems because they may
lead to false accusations being made against innocent people. It can often lead to
complaints being made against people because the financial rewards and assistance may be
greater than it normally would have been. There is a great danger of that happening and we
must look after the interests of the offenders. vVe have to make sure that they are dealt with
correctly, honestly and straight down the line.

Mrs EDWAEDES: It is difficult to define 3. victim. A constituent of mine is the sister of
one of the girls that the Birnies murdered. TIle members of that famiJy are victims of that
crime and that young gill in particular, will have to have psychological treatment for many
years.

Acting Commissioner ZANETTI: That is right. That involves a whole new area which we
must explore. We do not know how far down the track we will have to go. Initially, only
the immediate victims will be catered for. I cannot preempt what will happen after that.
For years police officers have been the only contact that those victims have had.

Inspector BOWERS: If offenders were dealt with correctly in the first place there would be
fewer victims.

The CHAIRI'vlAN: 1 would like to ask a question of the Geraldton representative. How
does a country community respond to crime? Is there a' distrust in the local population or a
lack of understanding by the local population of the justice system? How do people in
Geraldton feel about the justice system?

Superintendent DAVIES: They are feeling very frustrated. Last year 360 motor cars were
stolen in Geraldton. It is a relatively conservative town and people get to know each other
very well. TIley hear about people who have had their house broken into or their car stolen.
They are not very happy when they discover that not much happens to the offenders at the
end of the day. People have rung me andcomplained about this. I know Mr Carr has had
numerous complaints at his office as well. People do become very frustrated with the
system.

What is happening in Geraldton is not different ff01D what is happening in the suburbs of
Girrawheen. Balga and Lockridge. It happens (LU the time if]. the metropolitan area but it
stands out more in Gernldton. People he'cclT,,:,e VCl':' '1.1:1gn " 1 have even heard people say
that they will shoot someone if they catch them interfering with their car or if they come
into their house, It is terrible for innocent people to have to start looking at those options.
A lot of anger and frustration is being expressed. This year we have managed to reduce
crime by 20 to 25 per cent, that is almost 700 offences down on the figure at the same time
last year. 1.11e feeling in the community is e8sj.ng.

Han T.G. BUTLER: What do you put that considerable performance down to?

Inspector BOWERS: Half a dozen bad reoffenders are in gaol at the moment.

The CHAIRMAN: Has it had that much impact?
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Superintendent DAVIES: They had ::t terrible impact on the community. We have had a
reduction of about 60 per cent in the number of cars being stolen. Some of the key
offenders have been identified and the magistrates, in the case of juveniles, are sending
them off to Longmore. Some have been sent out to station properties. We have found that
the key offenders who are likely to breed peer group trouble are being identified and taken
away. -YVe cannot always control the problem because the offenders receive remand for
five or six months and they do not stop getting into trouble.

Acting Commissioner ZANETTI: More activities have been started for young people to
take part in 311d the community is taking an interest in what they do. Superintendent Davies
is probably being modest. He has played 311 integral. part in bringing the children together,
particularly the Aboriginal element and other sections of the community. They have had a
great association with the Police Boys. A lot is being done in the community and not just
by the police.

Han T.O. BUTLER: The community is policing them?

Acting Commissioner Z.A.1'TETTI: There are a lot of programs operating at the moment and
they have had a bearing on the improvement in.the crime rate.

The CHA1RMAN: It has been s~i~T - this relates more to towns like Mnllewa - that often
in desperation a magistrate will pack up a group of offenders and send them off to gaol by
virtue of the pressure being experienced in. a community in order to let things simmer
down. Some people have suggested that approach is inappropriate and that those offenders
are being treated severely simply to protect the interests of the community. Are you aware
of that occurring?

SUfler.iutenclent DAVIES: No, J have found that occurring only when a recidivist offender
is taken out of the community. I know ill the case of Mullewa -

The CHA1RMAN: I do not mean Mullewa specifically.

Superintendent DAVIES: I do know of some other towns in which some of those offenders
were taken away but they were constant offenders. I know of only one incident in which an
offender was taken to Perth to serve his sentence. A 15 year old girl who had stabbed
someone three times got probation for three months and a prominent person in the town
wanted to know what she had to do to be put into gaol; did she have to murder someone?
In a lot of cases this is often the feeling in the community. I do not think magistrates are
simply sending them away because there is 8. feeling in the community to do so. They are
identifying the ringleaders and there is a notable difference in the community when those
people are out of the way. Things tend to settle down and many of the juveniles who used
to are no longer getting into trouble. TIley may only do one house break here and. there but
as a group they could do up to 20 1.11 one night.

Mrs BURN: If thereis to be a system whereby a n')lH)~J",)le neriod is longer than a third,
say a half, it \viJt have quite an impact en tbe crison population. vVhat are -your comments
on that? WUl it increase the number ofpeople in pr.100n7

Inspector BOWERS: It may keep a lot of people out of prison.

Acting Corumissioner Z.A.1'TETTJ: It might initially IYJt i.t will probably be more effective
than is the present situation. The court process has become clogged up whether offenders
go to prison or not.

Superintendent GHOCKSON: We have to try something else because the present system is
not doing the job. We C31IDot continue along the same path by upgrading the system. The
current system does not seem to be working effectively and we must look at modifications.
If what we put in place is not sufficient we will have to modify it again. We will not know
if we are wrong until we trial this option.
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The CHAIRMAN: Since there are DO other questions Xwill draw this to a conclusion. I
thank ail of you for coming along today. Obviously, your input is similar to the input of
other people. I do not mean that in any disparaging way: I mean that the more people we
talk to, the more we find that they agree, in general terms, on this issue.

I was interested in your comments that parole should be retained but that the conditions
should be tighter and supervised in a more serious W3)'. Your comments about crimes
against the person and how they should be treated more seriously have been made by
others, and I feel sure they are shared by members of this Committee. Your statements
about remission and how it should be earned rather than being an automatic right as it is
currently have also been made to us before, as have the statements about minimum terms
being extended. Purin a nutshell. that really says that many groups in the community - of
which you are a part - are expressing similar opinions to us. The last point, about
minimum. terms being increased, is perhaps not 8.3 universally held by the community as are
the other things you have mentioned. but I perceive a large degree of agreement between all
parties on this question.

It has been said that we really have to try new things. Wehave a range of formulae to work
on, and it may be that we will have to change some of those around the edges to get the
right plan to make the situation a better one for the community in general.

r thank you - and I a111 sure other members of the Committee thank you - for your time and
deliberations on this matter. One often hears about the police having a view which is
somewhat different from that of other community groups, but in all honesty your view is so
similar that I am quite surprised. It goes well to S~.1); that the community, from various
perceptions, is seeing the same things and expressing the same concerns.

Acting Commissioner ZANETI1: The Police Department appreciates the opportunity to
come here today. I do not think that we have been given the opportunitvin the past to have
an input to these things and yet we are probably the front line people. This Committee's
approach has been pretty refreshing, and J hope that other committees which axe looking
into law and order issues will follow your lead £0. this regard. It has certainly been
worthwhile for us. I will give you a photocopy of those few sheets, if you wish.

The CHA1R.MAN: Thank you, that will make it much easier.

[The witnesses retired]

THE CO~1lvUIIEEADJOtW,-NED
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TERMS OF REFERENCE

(a) whether there should be:

(i) a system of parole involving the release or prisoners pr-tor
to the exp i r-at i on of the sentence. imposed by a court;

(ii) a system of fixed sentences.

SUBMISSION

(i) There should be a system oT parole and the present concept
be retainede

(i i ) Present-system of fi xed sentences without par o1e renain-to
protect the community against the- violent and recidivist
type of offenders.

(b) the function of parole and its effectiveness as part of the
criminal justice system;

SUBMISSION

Parole is an effective means to rehabilitate most offenders and it
is seen to be an integral part of the Criminal Justice SystelTr~

(c) a comparison of the current system with that it superseded and
systems in similar jurisdictions;

SUBMISSION

A system that could be improved with some minor modifications_

(d) whether, on an analysis of the current system, changes are
necessary or desirable in relation to:

(i) the circumstances in- whi:ch eligibility for parole may be
ordered by the court;

(ii) the addition, removal or alteration of the statutory
criteria under which a court determines that eligibility;
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(iii) the factors, and the formulae, which determine the date of
eligibility for release or consideration of release on
parole and the period of parole;

(i v) whether, and- under what ci rcumst ancas , rel ease: shou 1d be
automatic or at the- discretion of the Parole.: Board;::

(v) the additi on, remova1 or a1terati on of the- statu.tory
criteri a under wni en the Board makes decrs i ons and
recommendations about parole or its revocation;

(vi) the impact of parole on a sentence including its influence
on eligibility where allowance is made by the court in
passing sentence for time spent in custody before trial and
sentenci ng;

(vii) the relationship between, and effects of, remissions and
other prison programs on the parole system;

SUBMISSION

(i) No changes required, Section 37(A) (3) of the Offenders
Probation and Parole Act 1963 gives statutory guidelines
when a decisiun to. release on parole is made.

(ii) No change required.

(iii) No change required_

(iv) Automatic releases ought to continue under the provlslon of
37A of the Offenders, Probation and Parole Ac.t_ with the'
safe guard of the Parole Board. Automatic Releases are not
in the sense 'Rubber Stamp Releases'.

(v) No change required, each case for release is assessed by a
Community Corrections Officer, Parole Officer and other
reports with recommendation to the Board for consideration.
Final decision is reached by a review of facts presented by
a Board Member.

(vi) Courts are perceived as taking generally take into
consideration the amount of time spent in custody of persons
before determining sentence and the parole component_

(vii) Remissions serve the purpose of maintaining discipline and
responsible behaviour by the prisoner.

His participation in prison programmes is part of his
progression towards conditional releases and resocialisation
back into the- community.
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It is a necessary preamble to parole and should be returned.

(e) the relationship between parole, remissions under the prisons
legislation and other forms of release under that legislation, and
the impact on sentences of the combined effect of parole,
remissions, work and other forms of release.

SUBMISSION

Concessions provide an effective tool for the management of
prisoners.

Release programmes gives an opportunity for assessment of a
prisoner on his re-entry into the wider community.

In addition it is recommended that Section 37A (Z)(a) of the Offenders
Probation and Parole Act be amended with the deletion of the words 'one
third' and include the words 'two-thirds'.

Similarly to sub section (b) by deleting all the words after years in
line one and substituting with the following, 'After haVing served two
thi r ds of the- term' .

I agree with the last paragraph of Detective Chief Superintendent
HANCOCK's report on page 1 except the word 'full' and 'plus any further
sentence' .

The parolee should serve or clear a large majority of his 'time owing'
before becoming eligible for parole consideration.

The Police Departments Representative on the Parole Board is supplied
with an agenda giving names of prisoners or parolee case for hearing by
the Board.

This agenda is accompanied by each persons file for perusal.

Each representative is given specific files to review and make
recommendation for consideration by the Board.

Decision to release a parolee or otherwise is only reached at meetings
of th~ Board and only after each members has put his views forwarded.

A vote in all matters is taken.
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SMITH, MR MARSHALL

Community Corrections Officer,
702 Crawford Way,
Roeboume, examined:

The CHAIRMAN: I welcome you here today, Mr Smith, and I thank you for coming all
the way from Roeboume to speak to the Committee. The Committee has had difficulty in
securing opinions from Aboriginal groups, communities and individuals as to what things
we can implement in relation to parole in regard to the general Aboriginal population. We
have found it difficult by virtue of the large number of Aboriginal people who are in prison
at anyone time compared to their numerical strength in the general population. Therefore
we relish the opportunity to speak to you, as we have sought to do so for some time, and we
are very pleased that you have come here. Please make whatever statements you wish to
the Committee.

Mr SMITH: I will begin by giving some of my employment background. I joined the
Department of Corrective Services in 1980. My position there was welfare officer for the
Roeboume Regional Prison. I came down to Perth for 13 weeks of initial orientation and
training; and I moved to the new prison complex from 1984. Prior to that I was with an
American firm, American Metals Climax, for about nine and a half years, and had a little
bit to do with the Noonkanbah issue, with which I suppose members of the Committee are
familiar. .

As to my personal background, the area where my people come from is the Hamersley
Ranges, and the central town is Tom Price. I am from a tribe called the Panjima tribe,
which is of that area. My language is dominant in Onslow, so I have to switch languages to
three other dialects when I am in Roeboume, which is not all that hard. I am fluent in the
Western Desert languages. My father was half caste -like me, of course - but he was a
traditional man in the cultural system so he taught me as much as he could about what
happens with ceremonies and tribal issues.

I have been with the Department of Corrective Services' Community Based Corrections
Division - the old Probation and Parole Department - for the last two years. My area of
supervision varies. It is 320 kilometres from Roebourne to Onslow and because there are
Aboriginal communities there I am greatly involved with the supervision of offenders in
that area. The Port Hedland regional office, has towns such as Karratha, Pannawonica,
Tom Price, Newman and some of the communities closer to Port Hedland. I then have
approximately 1 144 kilometres to the furthest community from Roebourne which I
supervise, which is right in the desert on the Canning Stock Route; that is, Well 33. The
trip on the desert run takes me four days and is a return journey of about 2200 kilometres.
There are eight significant communities with various numbers of communities or families 
from 30 to 400 people at any time, depending on whether ceremonies are going on, and
most contacts are made through the Royal Flying Doctor Service radio.

I will briefly outline the supervision issues in case members of the Committee want to ask
me some questions. In our isolated communities, which are the ones which I have just
mentioned, some of the difficulties we have experienced are that many of our clients going
into those communities are transient and it is difficult to understand why they are not
complying with certain conditions of their order. For the benefit of members'
understanding, when we release people who are on orders to these communities they come
directly under their own tribal law , whether they like it or not, and whether you or I like it
or not; it is the old system. I will give the Committee an example, which is probably the
best one. A young man on a life sentence was released last year. We put him through all
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the resocialisation programs and he was ready to go out to the furthest community under
my supervision, Well 33. He complied with every condition and went to Punmu, which is a
community 140 kilometres west of Well 33. At that stage that was not in my area of
supervision; it was the responsibility of the Port Hedland office. Some difficulties arose, in
that I was told by the Port Hedland office that his life was in danger and he was to be killed,
in whatever manner. I decided to check for my own purposes, through to the community
they said he was going to, which is up near Christmas Creek, just out of Fitzroy Crossing.

His life was not in immediate danger - it was the old retribution system - because he had
offended by causing the death of someone at Fitzroy Crossing. TIlls meant that other
family members could be blamed for being indirectly involved with the death. When
alcohol is consumed, sometimes this blame is highlighted. He had to be sent through by his
family to be punished in whatever manner they thought fit, using the tribal system, and to
clear his name and his family's name. That is basically how it turned out. He was up there
for five months or so and there was a little bit of concem that he may not have been under
good supervision. In fact when he was out there, he was under supervision but it was not
supervision by the Department of Corrective Services. Supervision was by the elders who
were appointed to ensure he was at a spot where the necessary arrangements were made.

When I say "punishment" I am not referring directly to spearing. There are other ways and
means. I will give an example of a lenient one: He would have to hunt kangaroos, cook
them, and supply the elders of that section of the community. Of course, the great extreme
is spearing the legs and so on.

When that fellow retumed to Punmu he was probably the most model parolee I have come
across. He is settled; he has a wife and family, and he has had good support from the
community. Recently, he came to Port Hedland for specialist treatment, and he complied
with the normal conditions. He rang up and I advised him to report to the office and give
details of when he would leave. He complied with the conditions. He was a very tribal
young fellow.

They are the difficulties we encounter. I know that the Parole Board understands that type
of movement and it has made allowances.

The holding of funerals is another area where communities such as the ones I referred to
not only move in one vehicle; the whole community can move from community to
community. That means. our clients must go because the word is they must go with the old
people. So it is a transient population and often clients are lost in the movement, and
although we try to fmd out from the town or the community, the feedback is often very
slow. That does hot help us because we have a new system of supervision for anyone
serving a life sentence for murder or sexual assault. They are on weekly reporting. The
supervisors are on our backs if clients do not report in weekly. So we have to make a
decision whether we breach someone or convince the bodies that make decisions that there
are good reasons why they were not reporting regularly.

Mrs BURN: In the case you referred to, the man who was in fear of retribution was
supervised by tribal elders. Did the tribal elders appoint themselves or did the Department
of Corrective Services appoint them?

NIr SIvIITH: That is done within the tribal community; that is, the skin group or kinship
system. Normally, there are four skin groups; two skin groups can carry out the
punishment, and two are the decision-making skin groups. They decide who goes with the
offending person to ensure that the contacts are made in other communities to give the
necessary punishment.

Hon T.G. BUTLER: To what extent would those tribal elders take into consideration the
offender's good record with the Department of Corrective Services?
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Mr S1VIlTH: Unfortunately, they do not. The first thing that comes to their minds is that
they have a person who has caused a death. It is up to both families to say, "It was your
family's fault" or whatever. No one likes to take the blame; but people like to point the
finger, There is a process. Unfortunately, alcohol is a factor that distorts the situation.

I will give the facts that my dad pointed out to me: The family members decide which is
the best direction to take and which is the first community to clear up matters and to speak
in council situations. Then they take the person off for the necessary punishment. They
cannot take into consideration the good behaviour under the system as we all know it
because there is a structured line of punishment and matters that have to be cleared up.
They cannot be done through the tribal system; even though they try to clear up the blame
and say, "He is here; punish him how you like" to satisfy themselves. In the old days, the
drawing of blood was satisfaction, but it was up to the elders with authority to decide when
it was enough punishment. If someone copped six spears in the leg, the council can say that
is enough. Now, the situation is distorted by alcohol abuse and respect for tribal laws has
broken down.

Mr TRENORDEN: Do you think in our system we should allow people to go into the
custody of the elders?

Mr SMITH: That is difficult to answer. If there was no alcohol I would say, yes, but
because there is so much alcohol abuse now, it would be very difficult to even look at a
specific approach or guideline because they would not be able to comply or adhere to that.
They are wishy washy about how they do that. We could speak to one elder and he would
say, "Yes, we will go this way", but others with greater authority would say, "We don't
agree with that." Changes are made without you or me being advised or consulted.
Unfortunately, no matter how we see it, imprisonment is one way to handle offenders. If a
death occurs, that is the ultimate. If someone breaks into a house and steals there is no
punishment system unless there is a life cost. This is regarding only life costs for serious
sexual assaults to do with very close families in remote communities. However, everything
has broken down due to alcohol. As I said the other day, somebody could be standing in a
hotel alongside a person he is not supposed to be close to because these people do not care
about the system. In decent communities that system is strong and is complied with as
there is no interference from other matters.

Mr TRENORDEN: Are any unrealistic restrictions applied through parole regarding
Aboriginal priorities?

Mr SMITH: This requires the right feedback from the community-based corrections
officer. He must say whether a person is genuinely from a particular isolated desert
community. If where a person is from is considered, it is possible that that person will
receive the required support in that community. This should be considered when the
criteria and conditions are set, otherwise everybody will use the system and it will not
work.

Other unrealistic restrictions are applied, such as the change of address requirement. What
is the address for somebody living out in the desert? The Parole Board made an allowance
for one fellow from an Aboriginal community in the Western Desert area.

Mr TRENORDEN: Could the address not be given as, "With his tribe, wherever it may
be"?

Mr SMITH: It is very difficult to say which tribe the person belongs to because the tribes
are mingled now. The person to whom I referred is a member of a Western Desert
community and he was sent up to Christmas Creek, which is 800 to 1 000 kilometres from
Well 33. That was due to the retribution factor.

The CHAIRMAN: Did he have any choice in that?
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Mr SMITH: The parolees do not have a say in where they are moved.

The CHAIRMAN: Would that be determined by the tribal elders?

Mr SMITH: It would come under tribal law. They are told that the elders are their bosses
and they will do as they are told.

Mr CUNNINGHAM: What happens if they refuse?

Mr SMITH: The punishment will be extended; the time of the locking up - the term they
use - will be extended.

I will briefly refer to what is meant by "locking up": As a young person undergoes tribal
law initiations such as circumcision or whatever, he would go through a session of teaching
which normally extends over three or four months. This would happen every season. That
person falls into debt to the community automatically because of the teaching he receives.
This person does not have to hunt for food at that time, but other repayment methods are
used as the person is going through the process.

The elders used to look at a person and say, "That person has been a good help and an ideal
young fellow to have around - he has never done anything wrong." In that case he would
be given special treatment which would enable him to leam about tribal law and he would
hunt and cook food in the ways of the teaching. He would go through without being
circumcised or punished and it would be decided in the next season - the next Christmas 
whether he had to come back and hunt food to pay for ongoing teaching.

I quite often found as a welfare officer that the young men in the teenage to 30 years age
group came into prison for common offences, such as breaking and entering and stealing
motor vehicles, but in the prison system it was found that they were on the run from the
locking up system. These people did not want to go back and hunt food. The Aboriginal
system becomes harsher and the conditions are harder as the debt increases, and these
people are often abused. That is the same as us threatening to give our children a smack
and then giving them a smack when they misbehave.

Unfortunately, the alcohol factor is around and a lot of the respect for the elders has been
lost by the younger age group. The young fellows walk into the tribal grounds and they
find the elders are under the influence and they start abusing the young fellows. The young
people would not say so, but they think, "Why are you doing this? Why are you drinking?
You are not setting a good example." Those factors must be taken into consideration. That
kind of movement has occurred, although I do not have any data on it. However, it is quite
obvious that many young people are running away from the locking up system, although
they are only biding their time.

Mr TRENORDEN: They still owe the debt?

Mr SMITH: That debt still stands. The elders will pick them up during the next law
season, and the conditions would be extended. The fellow would be taken from the tribal
law ground to another tribal law ground and through certain communities. The decision
making body would decide where he will go according to the skin group system.

Mrs BURN: Are they locked up?

Mr SMITH: They are kept on the tribal ground half a mile or a mile away from the
community. These people are given food. For instance, Burungu is my skin group. and my
sisters and brothers would provide the finances to keep me on the tribal ground. My
parents would not do any work in the tribal law system. When the system was strong the
parents would be looked after by a skin group and another skin group would operate as a
messenger service and go to other communities to let them know that people were coming
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across. This would ensure that no messing-up occurred. However, these mess-ups now
occur as a result of alcohol.

I am attempting to indicate to the Committee what used to be the case and what is
happening now.

Mr TRENORDEN: Do any young Aboriginal men understand the parole system?

Mr SJVllTH: Only to a certain extent. Some of the urbanised Aborigines have come
through the education system to year 9 or year 10 and they have certain literacy skills. So,
they are aware of some aspects of the system, and quite often these are the ones who are
playing the system. If the people are known, they can be picked out straight away. The
ones from the Western Desert, for instance, should be considered on the basis of the
conditions applied to them and the individual concerned. Their main understanding is that
they have a period of time in which to keep out of trouble.

As I said, the change of address condition does not really mean anything to them. When I
first started working with probation and parole I was given a card to hand out which stated
the next appointment time. I knew straight away that that would not work. These people
do not have a system of putting the card up on the fridge. Where is the fridge? These
people could not hang the card on a tree because they move from day to day. I was not in a
position to say so, but I knew straight away that that would not work.

Also, when it comes to reporting dates some people say that they forgot. What an excuse!
That cannot be used. However, I normally take into account whether they are out in the
desert. If someone has to drive across from Jigalong to Cotten Creek, a trip of
175 kilometres across a bush track, that excuse may be genuine. They are genuine, but you
have to know that person. If the person is in town and he has forgotten, I know that the
most likely factor will be that he was drunk. The town communities are the most difficult
to supervise; village settlements, what used to be called reserves, and even those who live
in the towns. You know as well as I do that the night life is alcoholism. We have agencies
and counselling services but they are not proving to be successful. I am not knocking them,
they try their best. It is difficult to find the key to individuals. Every individual reacts in a
different manner. The individual has to change from within, and that is a difficult point.

The CHAIRMAN: How do Aboriginals either in your area or general perceive
imprisonment? Do they see it as a negative, as something that gives them a record which
inhibits their chances in life, or as a positive, something which increases their status? TIlls
may not be within the tribe, but with their peers.

Mr SMITfI: It depends on the age group, but I term the Roeboume Prison as a hostel.
Community correction officers who are attempting to deter people from offending have a
big job. Roebourne has everything that one could possibly need for living a quiet life. You
have medication, three meals a day, schools, and teachers. You do not have to pay for the
services, and you get paid to stay there. It is the system. What do we come up with? What
do we have in the community that beats that system? Can anybody come up with an
answer to that?

The CHAIRMAN: You made the statement that prison for Aboriginals is not a negative. If
you were given the opportunity to recommend how young Aboriginals should be dealt with,
what would your answer be? What is a punishment appropriate to them?

Mr SMITH: That is not an easy one to answer.

The CHAIRMAN: We are grappling with that one ourselves. Maybe I can help you.
Would it be better to look at Aboriginal community based alternatives where they had to
work for the community and did not have a luxury prison? Would it be better for work to
be supervised?
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Mr SMITH: We must get away from putting a person in prison for offences such as
breaking and entering and stealing a motor vehicle. I am not talking about sexual or serious
offenders. Supervision is a difficult point. The communities do like to take their own
people back, but you must bear in mind that these offenders are tagged trouble makers and
often their own community has had enough of them and do not want them back. They can
create havoc. For example, the Jigalong Community is 100 miles from Newman, but
alcohol is easily obtained. Supervision is the difficult part. We have tried honorary parole
officers and session supervisors from the community, but that has not worked and it will
not work. One of the reasons is that Aboriginals have extended families, that is what the
Aboriginal community is all about. A by-law system has been used in the top end, Broome
and the Balgo Aboriginal Community, but you still have a preferential treatment system.

Mr TRENORDEN: You do not have a minor penalty system within the tribes?

Mr SMITH: No.

Mr TRENORDEN: So you cannot pick up something that is in use and use it.

Mr SMITH: It would be difficult. This is just throwing an idea in, but any supervision
within the community cannot come from the community. It must come from other people
who are looked at as being supervisors, but not in a policing sense, but in a respected sense.
It must be someone who can get along with everybody, and who can also play a role of
someone who supervises conditions and compliance orders.

The CHAIRMAN: Are there people like that around?

Mr SMITH: I reckon there are.

Mr TRENORDEN: Is there a desire among the more stable families and elders to force
these young Aboriginals into learning the old traditions and ways? Would that be
encouraged?

Mr SMITH: It can be encouraged. It has been a trying factor since drinking rights came in.
The problem is that the old people are into alcohol as well. I have explained about the
disrespect they earn from young people when they try to teach them when they are under
the influence. It is a bit like me telling my son not to drive at high speed when I drive at
high speed.

Mr TRENORDEN: Would you be able to bring other people from outside to supervise?
Would that work or have any chance of working?

Mr SMITH: You would not be able to bring other people to teach the tribal law system
because that is done within each community. You may be able to get people to encourage
and influence, but they must have some sort of support mechanism.

Mr TRENORDEN: Would there be enough people from within the tribe who are
unaffected by alcohol to do the supervising?

Mr SMITH: There are many people, but I cannot give an exact number though. We have
an old man who is in his 80s now and he tries his hardest, but it has to be a team effort.
Putting a team together is a lot harder than it was 20 years ago. When they move around
doing the ceremonies they have to go in through towns where there are liquor outlets, and
they lose some of their people. It is difficult for them to pick up the team again because
they start feuding or arguing within the team. I am not sure that using the tribal law system
would help to a great extent, but it may be worth looking to see whether a team effort or a
combined effort would work. We could help up to a certain stage and then you could take
over from this point. Following the recent Aboriginal and Torres Strait Islanders
Commission elections I had a phone call from Jigalong. Two of my clients from the Punmu
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Community crossed at Jigalong and the elders asked me whether they should take them into
town. I told them that I did not want them in town, that I wanted them to stay at Jigalong as
they would be mixing with the wrong people in town. I knew what they were asking for. I
did not want to say, "You can't go into town." That is the extended family system. They
wanted somebody to help them say no so that they could tum around and say, "Your parole
officer has said that you are not allowed to go in, so you can't go." There should be a
support system that would help the communities to a certain extent, provided the support
system is on tap fairly quickly.

The CHAIRMAN: Would it need to be Aboriginal?

Mr SMITH: I do not think that is necessary as long as both sides are involved. My
supervisor, Peter, and I liaise very closely. I have no doubt that Peter could go to the
communities and they would respect him as they respect me. I am a firm believer in the
department being respected out there. The people have to know about the support we can
give them and the type of people working with us so that they can say that they trust those
people or that they do not trust them. Many Government departments get bad names in
communities when officers go in to them, either overnight or for five minutes, and give the
people a bad impression. Something may happen between that officer who is representing
a department and the community such as an argument or a disagreement. However, that
officer represents a department. It is easy for the officer to go back to his department and
say that he wants a transfer because he had a bad experience, but where does that leave the
department? The department has to continue sending officers out to the community. The
people do not lose respect for the officer, they lose respect for the department. They say
that they do not trust the department because it told them lies or something like that.

I try to the best of my ability to ensure that my department is respected by everybody. If
the department has a good name because of the officers it sends out - it does not matter if
they are not known - the people know that the department will be fair and will do the right
thing by them. I have tried to keep that relationship going because when I approach a
community to take a young person from prison that nobody else will take, they say that they
will have him. However, if that community has had a bad experience with me, it will not
trust my word.

Hon T.G. BUTLER: In the event that the tribal elders inflict the ultimate penalty on
somebody in a remote place like Christmas Creek, how would that person get treatment and
would they be seen as being in breach of the law?

Mr SMITH: The Aboriginal Legal Service should answer the question relating to
breaching the law; Lcannot comment on that. I guess there is a conflict. Christmas Creek
has medical services. Families will also help when someone is injured. Family members
will clean the wound of somebody who has a spear in his leg. The person will not be
shunned by everybody. I do not know how the legal system would consider the matter
because automatically we know it is an offence.

There was a situation in Jigalong last year. The District Court at Karratha was hearing a
serious occasioning bodily harm case against five people. They had gone to Jigalong under
the influence and got into a big fight with a family and a young person stabbed one with a
knife, cut another with a bottle, hit another on the arm with a tomahawk, picked up a tin can
of which the lid had been half opened and used it to cut somebody, and hit the fifth person
with some other implement. I was called to give a verbal report on the young person. I
knew the situation and explained it to the judge. The Aboriginal Legal Service asked for a
psychiatric report on him because they thought he was off his head. In fact, he was not.
All that had happened was that he was inexperienced in handling his alcohol and had got
into a fight and did some serious things. I explained that he had received a fairly harsh
beating at the time. He ended up in the lockup in Newman with serious wounds. I do not
know how close he came to dying, but from the information I had, he was pretty close
because of the beating wounds he had received and the amount of blood he had lost. The
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judge took that into account when sentencing him and he received a finite sentence. The
people he fought with were charged and they got nine months and he got six months. Many
people saw that as being unfair. We see many examples of that sort of discrepancy in
sentencing. People often question how come one person got this much and another person
got this much when it looks to them as the same type of offence.

Hon T.G. BUTLER: I think that is pretty prevalent in all communities.

Mr SMITH: Yes, it is.

Mr 1RENORDEN: Should we be treating urbanised Aborigines any different from people
living in more traditional cultures?

Mr SMITH: I would treat them as normal under our standard system. They will play the
system otherwise. You have to know who they are. I have received many phone calls from
Perth about urbanised Aborigines pushing the fact that they must go to a certain funeral
because they will be punished if they do not. The first thing I ask is the name of the person,
and if I am told "Woods" I say, "Treat him normally" because all that person has is a
background of aboriginality. He may respect tribal law, but he does not know it and
therefore cannot use that reasoning. The first thing I ask when somebody rings me from
Perth is the family name of the person involved.

The CHAIRMAN: What is the significance of the family name?

Mr SMITH: It tells me where the family comes from, whether it is a southern area or a
northern area. As soon as I hear it is possibly northern, I check further to find out whether
the person is from that area. A surname like "Woods" indicates to me, because I know the
prison system and the names that came up, that that person would be from south, that that
person is a Nyoongah urbanised Aborigine. The difficulty is with Aborigines from
Geraldton and Meekatharra. The Papertalks are from Mullewa but married into a tribal
system at Port Hedland somewhere along the way. They have to be connected.

Mrs BURN: Do you use community service orders for Aborigines?

Mr SMITH: Not as much as probation. Because community service orders relate to a
specific project in an approved centre, that creates difficulties. I also look at the town
environment which is not really suitable.

Mrs BURN: Is there any way that system could be made to work?

Mr SMITH: As you know, the work development order system for fine default has a wider
scope in that it can be used in any community centre including communities out in the
bush. That has more benefits than a community service order. However, a community
service order, traditionally, is close to a development order. I could be wrong but I think
that community service orders are going out where we have work development orders. Do
not quote me on that. The rumour is that some were.

Mrs BURN: Could environmental projects such as tree planting be developed?

Mr SMITH: There is scope for that. I have a block of land I purchased just out of town.
My aim is to take people who re-offend and provide them with a skilL I want to take them
away from the alcohol environment and supply a support system which looks to their future
rather than concentrating on their having employment at the end. Employment is an answer
to a certain extent, but I am involved with teams of workers who have good employment
but who still end up inside. There must be a family support mechanism for them. They
must think, "I do not need alcohol to survive. I can do it this way." That can only be done
on an individual basis. Time is needed for that.
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There are lots of ways and means which can be looked at such as projects to assist people.
I would not concentrate too much on employment but more on life skills. Everybody has
skills, but they may not be able to do anything with them until they are given direction.
One of the clearest examples relates to the operators of big machines. I have a plan to set
up a heavy machinery course on my block. That would look at employment, but it would
also look at building up someone's ability. Everybody who does not have education skills
always thinks, "I am only a labourer." They will always put themselves in that "only"
category. That tells me, "I am no good; I cannot get anywhere." However, if you say,
"Hey, you can do it," that changes things.

We have been pushing for machine operator courses at the prison. I was unsuccessful when
I did so, but someone picked that up at Pundulmurra College - "pundulmurra'' meaning
"doing something with your hands" - where they have certificate courses for the people
incarcerated. At the end of the course the person can say he has passed a course to drive a
particular piece of machinery and has the qualification to use it. From there one must have
an ongoing system where those people can gain further experience. That is what I would
like to do.

Mr TRENORDEN: What percentage of young Aboriginal people are getting into trouble
directly related to alcohol? Is it the vast majority.

Mr SMITH: Yes.

Mr TRENORDEN: Would we be better off dealing with the alcohol issue?

Mr S:MITH: Whatever we look at, alcohol is the biggest issue and we must parallel that
with other things. .

Mr CUNNINGHAM: Is it between 80 per cent and 90 per cent?

Mr S:MITH: Yes.

The CHAIRMAN: What part does the Department of Employment and Training, or its
Federal equivalent, play in trying to secure jobs for Aboriginal people?

Mr SMITH: I have seen them playa fairly substantial role. The difficulty is that a
submission is put in but takes a considerable time to process. I will give an example. A
person comes up with an idea that we will have a team do an environmental health course.
It may comprise six people. We have no money. The normal procedure is to ask the
Commonwealth Department of Employment, Education and Training for assistance by
way of a submission. We must have the names of the people involved. We have those
people all rearing to go and three months down the track something happens and the crew
who were ready to enter that program give up. When they are asked, "Do you want to be
involved?" these people answer, "Yes, I do." However, they do not know how long the
funding proposal will take and they lose interest. I do not know what is the answer to that
difficulty .

The CHAIRMAN: You mentioned the Federal Government's Department of Employment,
Education and Training, but what is the State department like; is it the same, or are there
different problems?

Mr S:MITH: We have the same problem in relation to the time taken. The criteria of a
program is another problem which causes much havoc. Somebody may fund a course for
six weeks. At the end of that period some departments say, "We really cannot run this
course unless you have employment for sure for this person at the other end." That is a
difficult situation because one has to find them employment. On the other hand, we have
all these people being trained to a certain skill level, but what will happen to them after they
finish their training? What do they go back to doing? It is the same old thing; at seven
o'clock in the morning I see my people walking down to the pub.
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Mr CUNNINGHAM: You have mentioned the word "alcohol" about 30 times since you
arrived. Have any alcohol related programs been introduced into Roeboume, Tom Price or
Port Hedland for the Aboriginal people?

Mr SMITH: Aboriginal medical services and the Alcohol and Drug Authority have been
involved with programs for the past several years. I guess they have difficulties finding
suitable programs because there does not seem to be an answer as to what is the most
suitable one. They have obviously looked at other places Australia wide and have asked
them what difficulties they have in an attempt to ascertain whether they can improve things.
However, there is still the difficulty of trying to find the key. Try as hard as they may, they
do not seem to be coming up with an answer.

I do not like to rate success in numbers as I have learned the hard lessons of how long one
can support or encourage someone to slow down or stop drinking, whatever the case, or
stop re-offending or getting into strife. One tries to encourage them by saying, "Last time
you came out of prison you stayed out for three weeks, but since you have been involved in
this area you stayed out for five weeks." That is a success for that person. One has to show
it to them because they are the people tagged as trouble makers who are being put down all
the time. That is the way I look at things, but that is only me.

Programs are hard in the alcohol area. I can ask my clients, who are often on probation or
parole, to continue to have alcohol counselling or education pursuant to the conditions of
their probation or parole because those conditions have to be complied with somewhere
along the way. I can take them or ask them to go to the centre, which will do as much as it
can to give them an awareness and education. They may be there for half an hour or an
hour, but once they leave, where do they go? They feel that they are fighting a losing battle
although they are doing the best they can. They have every information support system at
the centre and they give the person support, but the pressure that person goes out to is pretty
big.

The CHAIRMAN: You have mentioned alcoholism and unemployment as the most
important issues to Aboriginal people in the community with whom you come in contact.
Are there any other important matters?

Mr SMITH: There are several other matters. The whole environment in the town creates a
lot of difficulty for people. I am not referring to racism but mainly looking at housing, I
suppose. I have already mentioned the extended family system. If members of this
Committee were to drive into the village area at Roeboume they would be appalled at the
housing situation. It is not the fault of the people who built the houses. There was nothing
wrong with the houses when the people moved into them. What happens is that a family
moves into one of those good houses, but they have extended families and they do not ask
them to leave or explain to them that they must be careful while they remain in the house.

The wife may be a good cleaner and she tries very hard. She may get up in the morning to
cook for her children and to clean the house. Some five or 10 minutes later someone will
come into the house and eat whatever they want and stomp through the house with dirty
feet. The children do exactly the same. As soon as those people leave the wife will clean
the house again and five or 10 minutes later someone else comes in and the same thing
happens. She has to give up at some point - she cannot keep going. That is one of the
things that makes people give up.

Many children who are growing up in homes today do not know what discipline is. My
opinion is that the decline started when the Aborigines were given equal drinking rights.
When I went to school in Roeboume in 1964 most of the elders in that town had good
employment and they carted asbestos or fueL They had excellent truck driving skills and
they were respected men. Each day they went home with food in hand for their family. I
lived on the reserve at the time when the changes came about. The asbestos mine closed,
but that did not stop people from looking for work because there was work around with
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trucking firms. However the problem came down to the amount of alcohol that was
consumed by them.

People of the same age as me and those who are a few years younger were teenagers at the
time and when the parents began to abuse themselves through alcohol, discipline broke
down. Today parents who are my age have less discipline to give their children because
their knowledge of discipline has broken down. As a result, their children are growing up
in an environment where they are not disciplined properly and they have to contend with
alcoholism. Their father might be drinking and their mother might be gambling gambling
is another issue and it is tearing families apart.

There are no morals today among the teenagers and many 13 and 14 year old children are
giving birth to children and they do not stay in their relationships long enough to be good
parents. They do not know how to bring up their children. There is a breakdown in
discipline and there is also the moral issue. When I grew up my dad would not let me go
out with a 16 year old girl. That may have been going to the other extreme, but today
parents do not care whether their children come home at night or where they sleep. If one
were in town on the night of pension day he would not get any sleep because the children
are running around and they get drunk.

Drugs are starting to come in and we have available the X-rated videos and magazines and,
as a result, child abuse is prevalent. I hope it gets better, but sadly large numbers of
children are being sexually abused and we do not hear about it.

Mr TRENORDEN: Was the old traditional family unit strong on home discipline?

Mr SMITH: It was when alcohol was not available and the tribal system was very strong.
The views of the tribal elders were different from yours and mine but they said what was
right and what was wrong and people were told that if they did something wrong they
would pay the penalty.

Hon T.G. BUTLER: Is it possible that there could be a return to that situation?

Mr SMITH: I suppose I would have to be a pessimist and say no, it will not. Will the
supply of alcohol ever stop? If it does not I will have to remain of the view that it will not.

Mr CUNNINGHAM: Can alcohol be related to sexual abuse?

Mr SMITH: It is a big factor in child abuse. Children who are not yet teenagers hang
around at any place in the town and village areas and the parents are not looking after them.
We would be worrying about where our children are, but they are not. Mother may be
gambling or father may down the river drinking and in the morning they do not wake up in
the same house. There is no family life.

Mr CUNNINGHAM: What is the relationship between the police and the different
communities?

Mr SMITH: It has reached a balance. A lot of officers are trying very hard. I have seen
them working at Roebourne and there will always be conflict between the community and
the police. One of our relationship problems is within our prison system. As a welfare
officer I visited Wooroloo and would speak with the probation officers. I did that for three
or four years. I would ask them to try to review their situation after a four month period in
the prison system to ascertain whether their attitude had changed towards the prisoners or to
their work role. The older officers are painted with the same brush and they are still around
and will not change. Within the prison system an officer may not like a sexual offender and
he does not have a very good attitude towards him. That sort of thing is more obvious
within the prison system than among the country police officers. I am only speaking about
the country areas, not the metropolitan area.
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The situation as I see it at the moment which applies to all departments, not only the Police
Department, is that young officers are being sent to country areas and that is not suitable.

Mr TRENORDEN: I could not agree more.

Mr SMITH: Recently I was at Broome with my family and at eight o'clock one evening we
were buying some dinner and two police officers pulled up in their vehicle outside the shop
we were in. Both of them were very young and one of them had a pistol in his belt. I said
to my wife that if there were a riot the pistol would either be taken by someone and be used
or the police officer would use it because of his inexperience. An older and more
experienced officer would think about what he would use it for, but the younger
inexperienced officer would grab at it and use it simply because he thinks that by having a
gun in hand he will stop the situation from developing. It is the biggest mistake he could
make. In a crowd the police officer could be set up. Officers in the younger age group in
the metropolitan area should be under the older sergeants who have gained their experience
in the country and who know what happens.

Mr TRENORDEN: I could not agree more.

The CHAIRMAN: I am sure that Committee members have a range of questions to ask,
but unfortunately we have other witnesses who wish to give evidence. Mr Max Trenorden
agrees with you about the firearms and I agree with both of you. We can be fairly uniform
in agreement about that matter and others which you have raised today.

You began by saying that you hoped the questions would be simple so that you could give
the appropriate answers. Everyone around this table must have been impressed with the
answers you have given and the statements you' have made today, although they are a little
melancholy about the future of a significant portion of the community. Perhaps for the first
time in the 13 or 14 months this Committee has been meeting, a greater pressure than ever
is on it to ensure its decisions are appropriate and meaningful to Aboriginal people
throughout the State. That process will be very difficult for the Committee. If nothing else,
you have very quickly taught us that we lack much information and the skills to make a
significant impact on the problem. However, I am sure the Committee members present
have been moved by your personal commitment, the way you have presented it and by the
depth of the task we face. Thank you very much for coming all the way to Perth and
sharing with us these few moments in which you have been able to put forward superbly
the plight of some of your people.

[The witness retired]
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SIRR, MR PETER

Executive Director,
Outcare/Civil Rehabilitation Council of Western Australia,
3 Fitzgerald Street,
Northbridge, examined:

Mr SIRR: Outcare works generally with ex-offenders. Most of our client contact is with
families and children, who represented about 95 per cent of our 61 000 contacts last year.
We still work with a significant number of the prison population when they leave prison.
That is a guestimate because we do not work on individual cases but rather with contacts.
Approximately 15 per cent of the prison population come to us for one reason or another 
that is probably a high estimate. They come to us for a variety of reasons, some are on
parole and some are not. Ex-offenders come to us for assistance with accommodation,
financial support, advocacy, minor legal matters and grassroots counselling. We do not
pretend to be specialists in anyone area; we are more of a general agency. We hope to
change that some time in the future, although in the current economic climate it does not
look as though it will possible in the next couple of years. That is essentially what we do.
Would you like me to comment on the submission made to the Committee?

The CHAIRMAN: Yes, I would. Obviously I read the submission when it was received
and again recently. You have responded to the terms of reference laid out, but this
Committee has probably taken a more liberal interpretation of those terms of reference,
although obviously it will reply to them. We believe that parole is the back end of the
system and, therefore, we have taken the liberty of looking at the front end of the system as
well.

Mr SIRR: The submission made is not considered to be a professional effort mainly
because of the short period of time available in which to respond. The organisation has
undergone a degree of change in the past year.

We were asked to comment on behalf of ex-offenders. I had some difficulty with that
because I do not think that as an organisation we had the right to do that. We tried to get
some comment from ex-offenders and we surveyed about 20 people. It was hard to get
their comments but we are continuing along that line. A brief questionnaire was given to
people on parole who are using our organisation. It is a very general questionnaire and
statistically I do not think it is 100 per cent accurate. However, we felt it was a valuable
exercise.

We have also completed some research and I am taking the liberty of providing the
Committee with the results of that research. However, as we have asked the Minister for
Employment, Education and Training to formally launch that report called "Work
Opportunities and Adjustment Problems for Ex-Offenders" - which obviously includes
people on parole - in three or four weeks' time, I ask the Committee not to use it until then.
We asked people what problems they faced pre-release, and it obviously has an
employment base. We know that many of the problems people face when they get out of
prison, or the reason they go into prison, are financially based. We relate that to
employment opportunities.

I will cover the major points of the submission: We think that parole is desirable and
necessary, mainly to give people in prison something positive to work for. If someone is
eligible for parole, that provides a great inducement to perform adequately within the prison
system, and this measure also provides a good tool for control within the system.
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Outcare does not have a position on fixed as opposed to non-fixed sentences for parole
although we would agree with proponents of fixed sentences that obviously, there are
occasions when fixed sentences are necessary, for example, if someone has played up on
parole a couple of times previously or if a person has a history of not being able to conform
to parole provisions. I understand that is already happening. An offender will go before
the court and if he has breached parole on several occasions it is very unlikely that the
judge will give parole. Fixed sentences provide a positive function within the system but
Outcare is reluctant to accept that parole be abolished. The organisation takes a very strong
position on the removal of parole.

Parole is always highlighted in the Press and that is something worth looking at. In general,
the community does not understand the actual processes of parole. If someone is sentenced
to nine years imprisonment which, with parole and remission, converts to a third of the
publicised sentence, the community has great difficulty in dealing with that.

Some aspects of parole have to be educative. We have to tell people what are the positive
functions of parole and that offenders are released on parole because of certain reasons. In
line with that, we feel that it is not unrealistic to say that parole could be tagged with other
positive performances in the prison system. If a person is in prison because he is violent
and has an uncontrollable temper, part of his eligibility for parole at the appropriate time
should be that he undergo a course to help change his behaviour. That is not an unrealistic
expectation. However, it may be unrealistic in the prison system to provide access to those
courses. I understand the Department of Corrective Services is moving towards a
programmatic approach for sentence planning and it is looking at sentencing from start to
finish. That in itself is a positive step and some of these things could be incorporated in
that. It is not realistic to think that it is the end of the story when a judge has sentenced an
offender to six years' gaol and that as long as he complies with what is required of him he
will be released in six years. The Prisons Act only provides for people to be taken people
out of society - to shut the door and open it again. Its mandate is not wide.

The CHAIRMAN: The Committee has been in the process of drafting a set of
recommendations. Have you seen them?

Mr SIRR: No. In association with what is being done by the Department of Corrective
Services those recommendations could take a positive step towards correcting the situation.
If the Committee does not get together with some of the trainers and planners at the
Department of Corrective Services and discuss its results, the Department of Corrective
Services will take a while to pick them up. I assume that the Department of Corrective
Services will become involved.

The CHAIRMAN: Were you saying that there was an element of compulsion involved in
treatment programs? The Committee has spoken to people who have suggested that
treatment programs should be available, but they should only be available to those who
want to become involved voluntarily.

Mr SIRR: That has to do with what are considered to be the rights of someone in prison;
the prison system deprives a person of his liberty. I am a great believer - I am not speaking
on behalf of the organisation - in the adage no pain, no gain. Primarily, people need
motivation to change and sometimes it gets to the point where people are not motivated to
change. I have come across many people like that. At what point does one step in and tell
someone that they have to change?

The first step in the process is to remove someone from the community. I have no
difficulty in saying to a person who has been inside on three occasions for committing
assault and battery that enough is enough. The offences may not be major assaults; they
may have lashed out and punched someone in a pub on three or four occasions, but that
behaviour must change. We should be able to say to the offender that he has been given all
the options to change on his own and now he should take a serious look at what he has been
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doing. I would hate to have to make that choice, but it may be appropriate in the one in 20
or 30 cases. That system may not be appropriate for every offender but it may be
appropriate at times for a judge to order an offender to try to change. It is not much
different from telling a kid who is on a community service order option to go and clean the
walls at the local council house because he spray painted them. The philosophy behind that
is similar - the offender must rectify the problem. I am not saying that it needs to infringe
on anyone's rights.

Mrs BURN: There is a difference in compelling a kid to clean walls and telling an assault
offender to correct his ways. One can tell whether the job has been done because the walls
are clean. We can make someone sit in a lecture or participate in a treatment program but
we cannot actually compel them to gain anything from that. That is one rationale the
Committee has examined.

Mr SIRR: I understand that. I do not know how that problem can be overcome. An
offender has to admit that he wants to change. I am only presenting the problem and I am
not providing the solution. The solution would be a very hard one. That is what prisons
have been all about - how do we change people? If we cannot change people we still have
to do something to deprive them of their liberty.

Mrs BURN: Have ex-offenders commented to you on the effect of the treatment programs
available when they were inside?

Mr SIRR: Outcare conducted a survey of one hundred ex-offenders. We asked them what
they needed in order to survive outside, so they would not re-offend and so when they got
out there were no stresses and pressures on them to breach parole, re-offend or go back
inside. Their highest priority was to get access to information on employment. Secondly,
they needed access to information on where to go, what to do and on Government bodies.
Many people come out of prison and get the run around. Things may have changed and
they may not be aware of what services are available to them. Thirdly, they needed to gain
access to general support services; and, fourthly, they wanted counselling and were
concerned with how they would cope in difficult situations.

Given that the majority who responded were male and macho types - 98 per cent male and
2 per cent female - their main concerns dealt with personal problems. Ten percent actually
admitted that they had problems and I would suspect that figure is higher. They were
talking about personal problems, that is, being able to cope, deal with other people and how
to approach their families again. They were concerned with what they would say about
their conviction to other people. If prisons are to do anything for people perhaps they
should give people the ability to say that· they want to change and to look at things in a
different light. If they can achieve that, prisons have done a good job because I do not
think generally that prisons can do a good job. I am not saying that they do not do a good
job, I am saying it is hard for them to do a good job in the structure that exists because they
are dealing with man management, not people management or personal management.
Prisons have to conform to the law. We need to change how criminals perceive what prison
can do for them.

Mrs BURN: Did they say they were not given any information before they left or that they
were not given enough information?

Mr SIRR: When we asked them what was the main thing they lacked, they said it was
information about the things that would happen when they were outside, and about what
was happening in the Department of Corrective Services. We did the survey for ourselves,
in partnership with the Department of Corrective Services, to see what we could provide. I
do not know what the department has done with that survey. It was aimed mainly at
training for welfare officers. We believe that the greater the amount of information
provided in the prison system, the greater will be the chance of people not breaching parole
and making parole a positive process.
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In respect of the public perception of parole, the media has a posmve role to play in
working with the criminal justice system. We do not believe it is playing such a role; it is
really knee jerk news creation. It is not journalism at all. Regardless of the fact that the
Daily News, which was the worst offender, has gone, The West Australian is starting to pick
up that role a bit more and always has done.

The CHAIRMAN: Could one be bold enough to say there should be some truth in
reporting?

Mr SIRR: I will be so bold as to say that.

Han T.G. BUTLER: That is an interesting point because other organisations have made
that point also. It is quite clear that the emphasis of reporting is not on the actual sentence
but on the actual amount of time spent in prison.

Mr SIRR: Regardless of the procedural difficulties in the Meredith case, for example, there
was a rational explanation for all that, but the Press just homed in on the nine month
sentence, and not on the fact that we need to change the law. The crucial point is that we
have to change the law.

The CHAlRMAN: The Press focused on the parole system, and not on the Criminal Code
and the penalties associated with it.

Mr SIRR: That is right. We are at great odds with the Press on most occasions. These
days we are taking a fairly high media profile on lots of issues. During my seven or eight
years of contact with the Press, only two articles have been accurate, and that was because I
sent them in at 5.30 pm on a Friday night when: they could not phone me back to contact me
to change them, so they printed them as I sent them out.

The CHAlRMAN: So you believe there is no great truth in reporting, and there is an
element of news creation in reporting?

Mr SIRR: Very much so. I can give you an example, which does not relate to parole but to
the Department of Corrective Services. The statistics in the department's last published
annual report said that 44 per cent of people are in prison for fme default only. I was
talking to a reporter one day, and we were not discussing that, but I was talking about how
people tend to be in prison for issues related to poverty, under-education, and a range of
structural and procedural matters. The next day in the Daily News, I was referred to as
having criticised everybody, and it appeared as if I was saying that all the welfare agencies
in Perth are concerned that 44- per cent _of people are in prison for non-payment of fines.
That is stretching the truth a bit because people sometimes choose to be in prison, and there
is a whole range of other subsets.

That of course got the Department of Corrective Services' back up, and the department
came back with a figure of 15 per cent, regardless of the fact that its annual report said
44 per cent. So the newspapers, because they sensationalise things, force people into
positions which are not productive. The 15 per cent was an accurate figure because it
related to daily muster, so the department felt justified in interpreting it in that way.
However, the newspapers will not check those things. That is what is annoying. There
were positive spin offs for us, but in terms of relationships, getting things done and
changing things, it did nothing. That is symptomatic of the way matters are reported.

Mrs BURN: It destroys the public credibility of the Department of Corrective Services if it
appears to be changing the figures.

Mr SIRR: The public are not aware of that because generally they do not have access to the
annual reports. A good old fashioned reporter would have said, "These are the figures on
page so and so; this is what the department says they mean; this is the interpretation given
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by such and such." However, that is not happening, and they are pitting people against
each other.

Mr CUNNINGHAM: Does it sell newspapers?

Mr SIRR: Not if you report in the right way.

In respect of automatic parole, I was new to this, and I had to read the Act in order to
respond. We assume that if someone is given parole eligibility, and if there are no negative
reports against him, he will actually get it. We assume that the person will automatically
get parole unless there is something negative to say that he cannot. We are just reinforcing
that. If that is currently what is happening, that is the position we would support.

Parole should be based on total sentence length, and sentence length should include any
time already spent in custody. A lot of people cannot get out on remand because they
cannot afford to or they do not have a family structure to support them. So we suggest that
if someone has spent three months in Canning Vale and gets a sentence length of two years,
he should only have to serve one year and nine months because he has already spent three
months in prison.

In respect of sentences at the Governor's pleasure - and this is just an aside because I have
worked with juveniles previously - I came across a prisoner in Fremantle gaol who was
19 years old, and who the previous year had gone through the Children's Court and got a
Governor's pleasure sentence. He was in gaol because he had been involved in a high
speed car chase, and he made the mistake of turning around when he was trapped and
ramming a couple of police cars. I had worked with this kid previously in Clontarf Boys
School, and he had a fairly long history of breaking and entering and illegal use of motor
vehicles. His current sentence, as he understood it and related it to me, was that he had to
serve an automatic period of five years - because the Act sets periods of time - before there
was any review of his case. I believe it is ludicrous for a 19 year old kid, who has spent one
year in an adult prison on one charge, to have five years.

The CHAIRMAN: It is five years before the first review. That does not mean he will get
out then.

Mr SIRR: That is what I am saying the problem is. For a charge of stealing a car and
ramming two other cars, if he has some negative reports in prison, the next period of review
will be seven and a half years. That is absolutely ludicrous, and needs to be addressed with
our kids because we will not change our kids by throwing them in adult gaols. Kids should
not be in gaols anywhere; that is my personal view, not my organisation's. I have great
difficulty in saying let us lock up kids in what are really juvenile prisons; they are not
cabins but cells. . .,

The CHAIRMAN: The point is that in some European countries, they do not lock up
children, except in the most extreme cases, and the reason for locking up children is purely
for the protection of the child and the community in extreme circumstances. I do not think
we apply that rule here.

Mr SIRR: I do not think we do. We should look at the Community Services Review which
was done four or five years ago. Three or four hundred kids were isolated in Perth, and
they know they do not need to put all their energies into them. It is sad to say this, but I
hazard a guess that in four or five years' time, 80 per cent of those kids will be coming
through our adult penal system. That shows that no matter what we have done in the
meantime, our punitive system has not been effective; we must look at it in an entirely
different way.

Again I am posing the problem but not giving a solution. I am reluctant to say that many of
the programs in place today are working. The station program is an ideal one. I think 107
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Mr SIRR: Right.

kids have gone through there, and there have only been about four failures. Those statistics
are very good. That is because they isolated the groups, they knew the parameters, and
went ahead and tailor made something to a particular group. That is the sort of work we
need to do, because today's kids will be tomorrow's adult prison population. Unless we get
our act together in areas of this sort I do not think we will achieve much. I keep getting off
the track, but I am quite passionate about kids. A lot of the kids I worked with four or five
years ago are starting to turn up in adult prisons, yet we thought we were doing something
great.

I have some concerns about withholding reasons for decisions why the Parole Board might
reject an application for parole. We think it is inappropriate that the committee which
makes a decision about someone's future should not be held accountable for it. What does
"exclusion of natural justice" mean? Why was it in there? Aside from the fact that
someone has had his liberty taken away, I assume it relates to withholding reasons for
decisions.

The CHAIRMAN: You could also take the issue that a form of parole could be made
mandatory at the end of the sentence, whether the person wanted it or not?

"\
h

The CHAIRMAN: That then becomes an example of a denial of natural justice.

Mr SIRR: It is conflicting. The courts have the power to impose sentences. If the sentence
is non-custodial, I do not see the problem. Work release is a court sanction; a non-custodial
sentence. I do not see the difference. I am not an expert; I have just read about it and made
observations as a rank outsider. I see prison as the last option; I do not see anything wrong
with a court imposing parole periods if they are community based.

The Parole Board says that three out of seven members could meet at any given time and
form a quorum. It is incredible that that small number could make a fairly important
decision about whether a person gets out of gaol. That is a major response to the Act.

The first survey on the pink sheets covers only a very small sample, but it has us interested
enough to keep going. We hope to have a sample of up to 90 or 100, so statistically it will
be a little more valid. The survey questions are on the back, and so we have only a very
small number of questions and responses.

The CHAIRMAN: Can we have that survey included in the minutes - in Hansard?

The SECRETARY: Yes.

[Document included as an addendum.]

Mr SIRR: We asked for responses - what people thought of parole; whether there were any
problems associated with it. It was fairly low key, but we made it that way so that we
would get responses to it. I shall run through the five main points.

Firstly, it would appear that organising parole pre-release was not a major issue; going
through the process was not the major issue. Secondly, people had an information problem.
They did not know who to go to; who the parole officer was to be. They found out only on
the day they turned up. There was no connection between the two parts of the same
department, and I thought that was a little unusual. The department would not know to
whom it would allocate prisoners in its community based arm. This was not a big problem;
it was part of an overall question raised about information. Thirdly, 33 per cent of these
applicants had expectations about parole which were not realised for one reason or another.
From the responses it appeared that this was due to limited information and what these
people were told being different from actually happened. There was a fair degree of lack of
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organisation. People were saying that time limits were not kept; there was a great degree of
variation in the information.

Fourthly, 50 per cent of parolees experienced problems related to parole, the primary one
being the required contact with the CBC. In our research document, that was reported as
the most enduring problem felt over time. All the other problems diminished, such as
economic problems, family relationship problems and the coping problems.

The most persistent was the requirement to attend CBCs. We did not go into great detail,
but from the history we know about we found that if someone got a job, and as part of the
non-custodial sentence he must do 14 hours a week at the CBC, we are talking about the
equivalent of seven days' work. These people usually have no transport and very little
degree of community support. They have to get to this place and do this work. It is
realistic to ask people to come in and report as part of the parole, but some flexibility is
necessary. If someone cannot visit, or if he lives in a very out of the way place, is it
possible for a parole officer to go there? They are very good; they will bend over
backwards to meet some of those requirements. I am reporting the perception of
ex-offenders,

All parolees interviewed had a perception of parole which was to do with supervision and
the enforcement of good behaviour. This surprised me. A small proportion saw it as a big
stick which was held over their heads. The majority did not see it in a very negative way.
A couple said, "If you make a mistake you will get extra time." That is another way of
saying that they have to be okay. The study was not done in great depth. Interestingly
enough, only a small proportion saw it as a positive support system.

There has been a transition in staff and social welfare orientated staff in the CBCs because
their role has been a supervisory one rather than a welfare, community based or
development type role. That means that the idea of community based corrections being a
support system for people on parole is not valid as there is no perception that one can go to
his parole officer and get some sort of positive support there. I am again reporting what has
been reported to me. This issue should be raised somewhere to see what is happening.

I shall not go through all the research, because there is a fairly clear summary at the front.
It is employment based. The major point is that we feel that many financial problems occur
fairly early on in the piece after someone has been released. The statistics done through the
Crime Research Centre at the University of Western Australia show there is a failure point
at 28 days, so in the third or fourth week people released into the community will tend to
fail, or re-offend. That is also the time when their financial resources are incredibly low.
If they are on unemployment benefits their Department of Social Security cheque is for one
week to cover two, so a single man is getting $130-0dd to cover him for two weeks. It is
also a time when the reality of being out of prison hits home - people must start arranging
accommodation and sorting out relationships. That is why that research was done. Finance
plays a big role in making sure someone survives. There should be a minimum amount of
funds for people getting out of prison, including those on parole. People will not survive,
statistically anyway, in the third and fourth weeks after release, without financial support.
That is why employment, and pre-release employment training, is very important. Outcare
currently is running some pilot projects - one at Wooroloo - with job training for prisoners
who are interested, with that philosophy in mind.

Han BARRY HOUSE: Was the size of the sample in the survey 14 people?

Mr SIRR: The number is just under 20 - it is very small.

Han BARRY HOUSE: Where did those people come from?

Mr SIRR: They presented at our office, and I think we had one or two in the prisons. We
made it very clear that the sample was small and generalised, but we will continue to do it
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in order to get a larger sample. Initially we were unaware that you wanted us to respond on
behalf of ex-offenders, and it was impossible for us to do that. That is why we threw it
together somewhat hastily.

Hon T.G. BUTLER: The fifth point you spoke to pretty much bears out the attitude of the
prisoners at Canning Vale in terms of information. Prisoners at Fremantle complained to us
that they did not get sufficient information about how to operate on parole.

Mr SIRR: As Fremantle is a maximum security prison, perhaps anyone who is coming up
for parole would not be there. People with longer term sentences are kept in an information
void because they are not seen to have a need for it. More than likely - and this is my
perception - someone coming up for parole would be shifted to Canning Vale or, if they
had been well behaved and there were no negative reports, to a more minimum security
institution where information becomes even more crucial. I do not know whether that is
true, but it is logical.

Hon T.G. BUTLER: Certainly the people we spoke to were in prison for the long haul.

The CHAIRMAN: Their complaints were based on previous experience.

Mr SIRR: People in prisons lack a great deal of information about everything, and our
prior surveys have said that. They lack information on all other topics as well as parole and
they are kept in a void. It is man management rather than people management, and we
hope the department will move away from that. It says it is, and it appears to be, and we
can only be positive and supportive of that process.

Mr CUNNINGHAM: Are there any prisoners in Fremantle Prison coming up for parole?

Mr SIRR: I really could not answer that question, because it is not common knowledge if
they are - not to us, anyway, unless the family tells us. It is not published knowledge. It is
my perception that if prisoners were coming up for parole they would probably be at
Canning Vale Prison.

Mrs BURN: Could you tell us about the organisation of Outcare - the funding, where you
fmd your staff, and so on?

Mr SIRR: Outcare has been around for 27 years. Currently we run out of three centres 
Canning Vale Prison, Fremantle Prison and the Perth office in Northbridge. We run mainly
family support programs from the prisons. We deal with 58 000 or 59 000 contacts through
those two prisons throughout the year. Perth office has about 2 500 contacts and mainly
deals with accommodation, financial counselling, emergency relief, advocacy, information
and referral- a whole range of general support areas.

At the prisons, and at Canning Vale in particular, we are starting to look more at children's
services. We run what we call family support centres from each prison, though they are
physically structured somewhat differently. At Canning Vale we are starting to work with
the children in greater numbers. About 51 per cent of the people using the centre are
Aboriginal, and a fairly substantial proportion of the children are Aboriginal. We are
currently running holiday and specialist programs out there, trying to target services that the
families might need - for example, model behaviour for some of the parents, and teaching
the children interaction skills. We are taking a very programmatic approach.

Outcare itself has undergone some quite radical changes in the last 12 months. We have
restructured the organisation. My appointment was an entirely new position, which meant a
whole change of focus on power and responsibility within the organisation. Now we are
taking more of a council style role, which is what the organisation essentially was set up to
be. It was initially a body to comment, but over the years it has picked up a whole range of
service delivery roles. Now we are taking more of a council and community development
role.
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I currently sit on the Albany community post-release program, and I will visit Geraldton on
2 and 3 January next year because a group up there is interested in working with
ex-offenders. In our constitution there is a mandate to help develop more organisations.
However, my perception is that we are not into empire building and I do not think we can
run services for people in country towns where we do not work and live. Certainly we
could not respond to a development program in Roebourne, because we do not know the
culture of the area. However, we hope to say to groups, "These are the sorts of things you
can consider doing. We will resource you and provide you with information and research."
We are taking more of a research base, trying to establish the ground rules, and that is what
these surveys are for. This one is not a good example, but we have been surveying our
clients quite regularly. We have just finished a survey at Bandyup Prison to find out what
are the needs of the female prisoners there. The document I have discussed was a
cooperative effort between ourselves, the Department of Corrective Services and the
Department of Employment and Training. We are currently helping set up what we are
calling the offenders' employment forum, which is a partnership between the Department
of Corrective Services, Department of Employment and Training, the Commonwealth
Department of Employment, Education and Training, TAFE and Outcare. We are putting
on a project officer, who will start to lobby some of the corporate groups to get them
interested in the employment of ex-offenders, and raise issues locally in the media about
the employment of these people.

One of the services we run is the employment training service; I have neglected to mention
that until now. In the last 18 months we have placed about 130 people in jobs and training.
Only last week our statistics were blown apart because the second person out of that target
group, that we know about, re-offended against an employer. The odds are good for them
to employ someone. The message that we promote is that we must accept people back into
the community. If we are to make a success of the program we must find jobs initially for
these people in order to change their financial base. Of all the things we do, that is the most
measurable. Other things we cannot measure, as an organisation, but we hope that the
National Institute of Criminology will fund a research project in about three months. That
project will consider what we have done with the program, whether it is working, and track
those people through employment and see where they have ended up. If we find that
recidivists return to gaol at a rate of 70 per cent, after we have found jobs for them, we have
a substantial basis for saying that the program does not work. If that rate drops to, say, 20
or 30 per cent we can say that it is working because statistically 70 per cent of them would
normally return to gaol. As an organisation, we take a fairly critical view of our services,
but we also say that the community must become involved. If the program and people on
parole do not have community acceptance, the program will not work.

Mrs BURN: Have you received. any feedback from ex-offenders regarding community
acceptance? Have people been hostile?

Mr SIRR: Following our letterbox drops and canvassing in industrial areas, the odd
employer has telephoned and said, "You are crazy. I am not employing an ex-offender."
Three months later, that person might say that he will give someone a chance, so we must
be very careful about placing someone with that employer.

We do receive negative feedback. I speak to service clubs more and more and receive a
hell of a lot of community resistance to the program. One exercise I go through lists nine
matters, including asking the questions, "Have you ever use your employer's telephone?"
and "Have you ever done a minor income tax dodge?" These are the sorts of things we
have all done. Around 80 or 90 per cent of people would have done 80 or 90 per cent of
those nine things. They are criminal offences. That sets the scene, although I have to pick
the time to introduce that to the talk. Once I do that, and say, "There but for the grace of
God go I" applies, seems to change the scene. Following that, people say they will support
us. It is all part of learning the tricks to sell something to someone. It is a case of people at
that level of society accepting generally that they are in a position to influence many other
people. I refer to personnel managers of companies, or people running their own
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businesses, because they are the people who read The West Australian and then change and
support us.

The CHAIRMAN: What sort of funding do you receive?

Mr SIRR: The State Treasury allocated $350000 this year. Overall our Budget is in
excess of $660 000. Our funds have not all come together yet. We employ something like
the equivalent of 15 full time staff and 15 volunteers.

Han BARRY HOUSE: Where does the balance of your funds come from?

Mr SIRR: We receive 50 per cent of our funds from State Treasury. The Family Support
Program provides $40000. The Aboriginal Affairs Planning Authority's allocation was
$33 000 but that is not recurrent so we must find that somewhere else. That was to employ
an Aboriginal person. We employ an Aboriginal welfare officer through funding of
$24000 to $25000 from the Aboriginal and Torres Strait Islander Commission. We do not
know how much we will receive from the Employment Equity Program this year, but
currently the allocation is $83 000 for our employment and training program. We carry out
fundraising activities, although this is not a popular target group to raise funds for.

The CHAIRMAN: I thank. Outcare for its contribution and you for attending today. We
hope that our deliberations will be of benefit to the people you represent, and that some of
the suggestions made both in your submission and verbally today will come to fruition.

[The witness retired]
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HISCOCK, !vIR BRIAN C.H.S.

Senior Prison Officer,
c/o WA Prison Officers Union
63 Railway Parade,
Mt Lawley, examined:

LEICESTER, !vIR BRIAN,

Prison Officer,
c/o 63 Railway Parade,
Mt Lawley, examined:

The CHAIRMAN: Thank you for coming. Perhaps you could begin by making some
introductory comments and if members of the Committee seek clarification, they may
interrupt you on these points. At the end of that time we will have an open discussion.

Mr LEICESTER: Basically, as a union body we do not have a policy regarding the parole
system - we just carry out the required sentences. In saying that, we can obviously express
opinions, and we are in favour of the parole system. The reason for that is that it reduces
the number of prisoners within the prison system. Currently the ratio of prisoners to prison
officers is approximately 1.25:1. The ideal situation is to have one prisoner to one prison
officer, but within our maximum and minimum security prisons the ratio is one prison
officer to four prisoners. We would like to see that reduced as that would facilitate better
conditions and we could provide better facilities and take care of our clients' welfare needs
and so on in a more efficient manner.

Mr HISCOCK: The situation with the current system is that several sentences can run at
the same time with the parole applying with different commencement dates. So, a man on
parole can still be in prison. We do not approve of that at all because it gives a false idea of
the real effects of parole. It is ludicrous to be serving parole in prison.

The "clean street time" aspect of the new Bill is keenly supported by all the staff to whom I
have spoken. This will be a major encouragement for people who have messed up on a
parole sentence to be prepared to do the parole again. Under the old system these people
would do a long period of parole which they would breach and they would be brought back
and they would have to do the whole lot again. So, the new system would be a major
encouragement for people to keep their noses clean for as long as possible. We are
definitely in favour of that.

We have not compiled statistics because that is not part of our role. The period of fixed
sentences - the current situation - is a necessity but it is not functional because often the
period of time involved is too short. When the sentences are short it becomes
overcomplicated. When several sentences are served concurrently the parole conditions on
those sentences also apply, and this becomes a nightmare for those who have to define the
exact time and expiry date for the parole to apply. This leaves itself open to problems and
it would seem that there are better ways of dealing with it. We do not have suggestions for
this because we do not have the necessary expertise for that.

A major problem - Brian may not agree with me on this as we have not discussed it - is
that when people are issued with warrants, they are dealt with at the same time and all the
sentences are served concurrently. For example, if someone steals a car, he knows that he
will get three months' imprisonment and he will be sprung. The next 20 cars he knocks off
are freebies. It would not matter because when it comes to sentencing, the other offences
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would not receive a sentence. A cumulative sentence would be a better way to go. If
people who are caught up in this syndrome were aware that it matters whether they take
another vehicle, it may be a deterrent for them. Many people who are recurrent offenders
are in a cycle and have difficulty breaking away from it. Something should be done in that
area.

The CHAIRMAN: Is your comment about prisoners being smart enough to work out that
after the first offence the other crimes will be freebies regarding sentences a general
observation, or is it something that prisoners have said to you or to other members of your
union?

Mr HISCOCK: Referring to one specific case, Lou Cafaro was attempting to have a crack
at the national boxing championship and he went up north and lost a fight. He and his
trainer did not believe that he would be allowed to have a crack at the championship after
losing that fight. Lou was aware that nine grand was sitting in a house, so he robbed the
house. He realised that he had been spotted and with his previous record he expected to be
caught. His thoughts at the time were, "What the hell; I have nothing to lose." He did a
series of busts for which he expected to serve concurrent sentences. How do I know this? I
had a long talk with Cafaro at the Fremantle, Canning Vale and Wooroloo Prisons, and
during the course of the conversation I said to him, "How on earth did that happen when
you were that close to the championship? How could you do something that dumb?" He
replied, "Okay, the first one was stupid but I thought that the others would receive a
concurrent sentence." I have no doubt that what he was saying was true. Also, car thieves
have not said that if the sentences were cumulative they would not have taken another car,
but the fact that the sentences were concurrent has definitely been a factor for several
people.

Mr LEICESTER: I agree. In speaking to several people and by looking at the warrants, it
can be seen that a trend has developed for many years in that if someone steals one car they
may as well steal half a dozen cars. These people will receive the same sentence.

The CHAIRMAN: It is concurrent?

Mr LEICESTER: They have nothing to lose.

The CHAIRMAN: I asked the question to clarify the matter.

Mr HISCOCK: Regarding what Mr Leicester was saying about the number of people in
prison, if someone was to receive a three month sentence for a car theft, it would be simple
to issue 10 lots of the three months' sentence if 10 cars were stolen. However, this does not
address the question of. those persons being in prison. Maybe if these persons were given
parole to go along with the one-third sentencing, maybe we would have the best of both
worlds.

The CHAIRMAN: In essence, they would receive nine months in prison for that?

Mr HISCOCK: If it applies to the shorter sentences, it would be one-third applied
concurrently. Even if these people are released from prison at the same time, they have
clean street time to look forward to and this is an incentive for them to lift their game.
They must have something to go to when they get out of prison.

Mrs BURN: Are there many prisoners serving their parole in prison? Would they be
prisoners who have been given concurrent sentences, but a bit late so that they have
different parole eligibility dates?

Mr HISCOCK: Yes; but parole commences on the same date so it can commence while
they are in prison. It does happen, but to what extent I do not know. It did not apply before
because they were all fixed up and when the parole date came they went on parole, whereas
now it is as they hit.
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The C~\t1AN: This question is probably off the topic, but we have talked informally
within the Committee and to witnesses about the use of imprisonment and the various
scalings of imprisonment; that is, maximum to minimum. As the workers in the system do
you perceive imprisonment as positive or negative?

Mr IDSCOCK: In the wider gamut of sentencing we have terms of imprisonment, parole,
work release or work control. This is a personal view point, but I would prefer, where the
figures balance, to see work release incorporated into parole. You cannot have somebody
three months on work release if he is only getting four months parole; that does not make
sense. You may have somebody doing a lengthy sentence, and when they get out it is as if
they are almost thrown away, because the only control they have is the contact with their
parole officer. The compatibility, simpatico and trust they have with their parole officer
takes time to build up. That is particularly so with people who have spent a considerable
time in and out of prisons; many have come from boys' homes and have not had much free
experience from somebody in control. There must be a weaning off period which is what
parole is. Perhaps as an introduction, especially with the long term prisoners, work release
should at the very least be encouraged more than it is now. With the gamut of styles of
institutions and security ratings -

Hon BARRY HOUSE: Before you leave that I would like to clarify what you are saying.
Do you think there should be more communication between prison authorities and parole
authorities in the transition from work release to parole?

Mr HISCOCK: I am not trying to say that the parole authority does not function the best
way it can. The prisoners have been in an institution, and this is particularly so with the old
Fremantle system, where they are told when to get up, when to go to bed, and when to eat.
Prisoners get to a point very quickly where' they wait to be told, and many prisoners
transferring from Fremantle have a great deal of difficulty settling into other institutions
because they find it too difficult. Instead of finding it more free, they find it harder because
they have to make decisions. Before a work release prisoner goes on parole he talks to his
parole officer in prison and there is no problem because he is in prison, but when he is
released from prison, it takes a prisoner time to acclimatise to his freedom, and to the fact
that he sees his parole officer and that if he chooses not to, it is up to the parole officer to
catch him. It takes time to relate better and I do not know the best way to deal with that
problem. Obviously the parole officers do what they consider to be the ultimate, but
whether that is right I do not know because I do not have first hand experience.

With sentencing we have various styles of institutions. I have worked at Fremantle which
is a maximum security prison, and the scenario in Fremantle - this is going back a few
years - is that when a prisoner comes in, and he may have committed murder, he is told
what to think, when to think, what to do and when to do it. He wipes out any thought
processes. The moment he gets in the cell he goes to bed, he goes to sleep, and that is his
only release. He is not serving time when he is asleep. That scenario is an inbuilt thing and
has happened over many years. Once prisoners leave maximum security, they are given a
key, and out they go. It is not surprising that they get back into trouble because they have
not had time to be weaned off the system. With the different security levels of institutions,
more constraints are placed on someone in maximum security than in medium security;
medium security has more constraints than open security. Another big difference, and one
that is more important than the constraints on them, is that when a prisoner goes from
maximum to medium to open security, his degree of self control must be greater. It is
much more difficult for a prisoner serving his time at a place like Wooroloo to stay, for
example, when he has a row with his wife, because all he has to do is walk out the door.
Nobody will run after him, grab hold of him and pull him back, as they do not have the
staff. In maximum security he has a safety net - even though he might want to shoot
through and do whatever he wants to do as a payback; he cannot - the wall stops him.
Prisoners should be given time to adjust from high to medium to lower security institutions.
Many of them cannot handle that problem.
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I have an example of a fellow called John Young who was a security guard who wasted a
fellow over a car parking problem. He has marital problems and is under a great deal of
pressure. He went into Fremantle, and from day one had no problems. He came from total
freedom to total control and we had no problems with him. Eventually he went to
Wooroloo, and he was begging to go back to Fremantle because he could not handle the
freedom at Wooroloo. He could not handle the lack of authority over him that would stop
him doing something stupid. I looked after the remand section at Fremantle on a roster
basis so I received him into Fremantle, and in the meantime by coincidence I had
transferred to Wooroloo and I received him there. I was one of the last officers to speak to
him before he went back to Fremantle. He explained that he could not handle it; it was too
much freedom.

Mrs BURN: How would you deal with somebody who has been given parole and is going
onto the next grade of self-reliance?

Mr mSCOCK: This is where I see work release. Parole is a fairly loose arrangement, and
basically it is a backup for the prison. Those people need much more contact, possibly
daily contact at work. It is complicated, but they need more support. The problem is that
you cannot identify those prisoners who will have difficulties on work release. I would
have thought that John Young would have had no problems, but he has a ton of them.

Mr LEICESTER: We have a prisoner who becomes institutionalised. We have to get them
through the system, to gradually grade them and to get them out into society. Prison
officers in general would agree there should be various levels of security ratings and a
gradual downgrading of a prisoner. The problem with our medium security prisons is the
high rate of escapees who, because they escape from a minimum security prison, are sent to
a security rating higher than the one they escaped from. Therefore, the medium security
prisons are getting clogged up with escapees who will be there for longer periods because
they serving longer sentences. That is one of the reasons that we are starting to see a large
shortage of security bed numbers, apart from the increase in crime and the long sentences
that are being handed out. That definitely clogs up our system.

The CHAIRMAN: I see the logic to all of that. What about the minimum security prisoner
who is in minimum security? They get short sentences. They are in a system that is the tail
end of the system from maximum to minimum - they are in for short terms, in one day and
out a month later. How do you, as union representatives, feel about that?

Mr mSCOCK: Are you referring to home custody?

The CHAIRMAN: I do not want to lead your comments. I am asking for an opinion. How
do you feel about an issue like that?

Mr mSCOCK: I would want to know a lot more about home custody than I know now to
comment. I have many perceptions and very little knowledge and that is very dangerous.
If someone commits an offence, he chose to commit it, committed it, is arrested and goes
through the law. The judge could give him a caution jf he thought that was appropriate. A
judge may determine that the payment of a fine is an appropriate penalty or a term of
imprisonment is appropriate in lieu of payment of the fine. A person can get substantial
time to pay if he chooses. He may not have a job which complicates things; it is a different
ball game. Responsibility has to be placed on the individuals. They have to face their
responsibilities. Featherbedding is not a good idea; it is not a cut and dried thing. For
example, if I am wealthy and I am fmed for an offence, it is only pocket money. For
somebody else a fme may be a bigger deal. Sometimes a short term sentence is of value.
However, for somebody who has spent a lot of time in prison it means nothing at all
because they are not being given a job. Many long term prisoners treat going out of prison
as their holiday. After I asked a prisoner at Fremantle by the name of O'Grady for what
good reason he had spent so much time in prison, he asked me where I had spent my last
holiday. I told him that I did not go away, that I had stayed at home and worked in my
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garden. He said that he had gone to the Hilton and lived in the penthouse suite, driven a
Mercedes and had eaten at all of the best restaurants. I asked him what happened then. He
told me that he had been caught but for six months he had lived like a king. He asked me
how much money I had in the bank after 10 years. I told him very little. He said that he
had spent 50 grand on his holiday. That was his attitude. It is frightening and it is a
problem.

Short term sentences in that case benefit no-one. In other cases, they probably stop
somebody who has not been in gaol before from going in for a longer term. That is the
theory, anyway. I have no statistics to back that up; it is purely a perception.

Hon T.G. BUTLER: How prevalent is the example you just gave us?

Mr mSCOCK: I cannot answer that; I would be guessing.

Hon T.G. BUTLER: I went to school with a guy who spent most of his life in and out of
prisons. He always had a ball when he came out.

Mr mSCOCK: Many of them go back to prison to have a rest. There are no pressures on
them in prison.

Mr LEICESTER: If you are asking whether we are opposed to a prisoner going into a
minimum security institution for a short term, we are not. We have a very good assessment
system. In fact, it is beneficial for those who are sentenced for short terms of three months
or thereabouts to go into a prison farm because they are not with hard core criminals. We
fully support that system for fust timers and those who have had good institutional records.

Hon BARRY HOUSE: Brian, a couple of times you have intimated that you thought one of
the main functions of parole is to relieve pressure on the numbers in prisons. Do you think
that is the major purpose for parole or what other purpose does it serve?

Mr LEICESTER: I do not think it is. All I am saying is that we would like to see the
numbers reduced to a ratio of one prison officer to one prisoner. However, I do not think
that the parole system should be scrapped for that reason. Many Eastern States prisoners'
would say they would rather have a straight sentence and no parole because they can do
their time and come out and be totally free. Many of them do not like parole hanging over
their heads.

Mr HISCOCK: Many of them do not trust themselves to keep their noses clean. They
want the slate wiped. That is probably one of the reasons for keeping parole. Clean street
time is a major advance on what we had because it is an encouragement. It says to the
prisoner, "You have achieved this so you get some of it back". I would not like to see
anything done that would reduce that; in fact, I would like to see it increased. It is a major
encouragement to keep going, particularly near the end of the parole term.

Hon BARRY HOUSE: Are you suggesting that there should be closer supervision of
prisoners while on parole?

Mr mSCOCK: Personally, I think so.

The CHAIRMAN: If it makes it easier, my opinion is yes. Maybe you can comment on
whether you agree with me or not.

Hon BARRY HOUSE: That is another way of asking what I am trying to ask.

Mr mSCOCK: Perhaps earlier on, but it has to be a weaning process as well. Obviously,
we cannot afford it to be intrusive, certainly towards the end of the sentence. It is the same
thing with work release. It is a much tighter control whereby the person is gradually
released if he shows he is capable of handling it.
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Mr LEICESTER: It is common knowledge and, therefore, I do not suppose it will hurt
revealing this. I am led to believe that there is a problem at the bail hostel in Fremantle.
People stay at the hostel are breaking into dwellings in the surrounding area. If these
people are out on bail or are at the hostel and have not been sentenced they need very close
supervision.

The CHAIRMAN: The Committee has discussed at length the connection between juvenile
offenders and adult offenders. How many offenders would actually graduate through that
system?

Mr LEICESTER: About 75 per cent and I am being conservative. I could be wrong.

Mr HISCOCK: It is a very high percentage and it usually involves offenders who have not
committed only one or two juvenile crimes. For example, one of my sons is a prison officer
and some of his friends at school became involved in petty juvenile crime and they were
put into boys homes and I met them at Wooroloo. They were associated with my son, who
was not involved in those crimes, but once they found themselves in the boys homes they
built up some sort of a club feeling.

The CHAIRMAN: It could be status.

Mr HISCOCK: Yes, and with juveniles that is more likely to occur - peer pressure is very
high. The people we remember at school are the person who was top of the class and the
person at the bottom of the class. We do not recall those people in the middle. That is what
happens - they find themselves in homes and there is a status symbol involved.

Mr LEICESTER: We have made one observation at the Canning Vale prison; that is,
during the football season the Aboriginal prisoners who have been released tend to re
offend to be put back into prison so they can play football for the prison team.

Mr HISCOCK: It is a fact.

The CHAIRMAN: I thought that would be the case in relation to places like Kamet where
I worked and it had a team which played in the local competition. The same thing occurs at
Wooroloo. Does it mean that these people commit the appropriate offences to be sent to
those places? If they had to go to Fremantle it would be for four or five days while they
went through the system.

Mr LEICESTER: It is the trend with Canning Vale because it is a medium security prison.

Mr HISCOCK: There are a couple of teams at Canning Vale which play on a regular basis.

Hon BARRY HOUSE: Therefore, there is an incentive for prisoners to re-offend. Should
we be removing those incentives?

Mr HISCOCK: One of the problems is what society expects in regard to living conditions.
I have heard people talking about prisons and saying that they are like a hotel or holiday
home. My home is the same quality in tenus of building but it is better than Canning Vale;
however, that is not true of young Aborigines. Those who live in Perth are fringe dwellers
and they do not live a good lifestyle. Their families do not attach any stigma to being in
prison and that is not a deterrent. There is a certain amount of camaraderie between
institutions and this is demonstrated through programs on radio stations like 6NR. There is
a very close network of sending messages on 6NR prior to the soccer on a Saturday
evening. It is an ongoing thing and there is a great deal of interrelationship. It is a tight
network and the standard of the accommodation in institutions is better than the standard
they have at home. Perhaps one might ask whether we should reduce the standard of
accommodation to reduce the number of people who re-offend or retain a high standard to
encourage them to want more for themselves at home.
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Mr LEICESTER: With respect to stopping sport we would be opposed to it because that is
where they let off steam. If they do not have that opportunity they would let off steam on
the inside.

Mrs BURN: What we need is an old boys team on the outside.

Mr HISCOCK: If that could be done it would not be a bad idea and I would be agreeable to
it.

The CHAIRMAN: Some members of the Committee are smiling, but the comments you
are making were made last week by an academic from Melbourne. He told this Committee
the same story you are telling. It is interesting that we heard that comment from an
academic who we perceive to be removed from reality and you are telling us, word for
word, the same story from a different perspective. Yours is a hands on experience and his
was from a theoretical approach. It really is uncanny.

Hon BARRY HOUSE: What do prison officers think about fixed sentences?

Mr HISCOCK: Are you talking about short sentences?

The CHAIRMAN: I think what Hon Barry House means is a fixed sentence; that is, a
sentence without parole - a determined sentence where there is no parole.

Mr HISCOCK: We are talking about up to 12 months as opposed to 10 years.

The CHAIRMAN: We are talking about 10 years with nothing.

Mrs BURN: We are talking about a sentence where there is a choice of giving parole
eligibility. Up to 12 months there is no choice because there is no parole eligibility - where
the judge has the discretion to order eligibility.

The CHAIRMAN: How do you feel about every prisoner being given no parole?

Hon BARRY HOUSE: Do the prisoners react differently?

Mr LEICESTER: A lot of prisoners look forward to parole, particularly in the Western
Australian system in which we encourage a lot of family contact. A great many of them
who have parole sentences look forward to the parole date. The present parole system is
not very fair to the prisoner. Under the assessment program the prisoner receives his
decision slip which states the reasons for his approval, deferment or whatever, and he has
an avenue for appeal.. Under the parole system, he receives a decision slip with "parole
denied" written on it. He is not told why his parole has been denied and he has no avenue
for appeal. The Parole Board should consider giving that prisoner some feedback so he
knows exactly where he stands.

Mr HISCOCK: Not knowing why his parole has been denied can be very dangerous.
Prisoners are given encouragement to believe they are likely candidates for parole. It must
be taken into account that when a prisoner is told he may be granted parole on a set date,
that is not what he believes. He believes that on that date he will be released on parole.
That is his perception of reality. It is not unusual for him to have arranged, long before the
parole decision is made, to have some people outside the front door waiting for him. It is,
therefore, important that the decision is advised fairly promptly. The Parole Board meets
every Friday and the prisoner will ask every five minutes whether the decision is available.
He expects to receive advice over the phone before he receives official notification on the
Monday. Prisoners who have their parole knocked back, even when they have no logical
reason to expect parole, are devastated. The Aborigines tend not to show much emotion
generally, unless they are hyped up, but they drop their bundle when they receive a
knockback on parole. The Caucasians seem to be able to conceal their emotions better.
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Mr LEICESTER: I refer to Hon Barry House's question about the fixed term versus the
scenario of throwing away the key. The only way to find out how prison officers feel is to
conduct a survey. Some people of the old school believe in throwing away the key and
keeping prisoners incarcerated for a long time. However, that trend could be changing
today. Unless a survey is conducted among prison officers, it is a difficult question to
answer. Our committee believes the parole system is the most beneficial system for prison
officers because it keeps numbers down.

The CHAIRMAN: Other witnesses have told the Committee that an effect of keeping the
numbers down is that it keeps the pressure off the system. The New South Wales example
where the numbers are rising has been pointed out consistently and, if you believe Press
reports, the pressure is mounting all the time. Is it reasonable to assume that the issue does
not concern merely a question of crude numbers, it concerns consequential behaviour and
management problems and the problems work their way down the line?

Mr LEICESTER: Definitely. When Fremantle was overcrowded it had its problems.
Officers at Fremantle try to keep the musters as low as possible. We have seen the
backlash of an overcrowded situation.

Mr HISCOCK: That does not apply to only rioting. In hot weather with overcrowding
pressure is guaranteed. Pressure results in prisoners wanting to call officers on. Simple
requests become an order and are challenged by the prisoners. This coincides with high
musters. Hot weather makes conditions more uncomfortable, but high musters change the
attitude of many people.

I refer to the feasibility of eliminating parole with a view to long sentences with no release.
If you want reward, you must pay for it. If we want to encourage people they must be
given something they want; remission and parole are effective in that regard. When the
20-year term was introduced I was pleased because I wondered why people who committed
the crimes should be released in a very short time when the person against whom the
offence was committed was not given that option. However, whether parole will ultimately
be considered must be taken into account. When prisoners with 20-year tenus first enter
the institution, they go crazy and take their time acclimatising to prison life. However, at
the end of the 20 years the danger exists of their being so well assimilated into prison life
that they lose their ability to survive outside prison. For example Parry, who has a 20-year
sentence, went berserk because the officials wanted to move him from one division to
another. That place was his home. The situation can be tragic. I do not have sympathy for
the man, but if he chose to buck the system how could he be punished further? There must
be a stick and a carrot because there are times-when more than a pat on the back is required
to goad a person in a direction in which they do not want to go. Penalties exist under the
Prisons Act for failing to comply with the requirements. How will a person with a 20-year
sentence be punished? Will you tell him he will be given an extra two months? At the end
of 20 years his punishment will have been forgotten. Would you reduce his parole
prospects? Will a man of 45 years serving 20 years in prison worry about what he receives
at 65 years of age? Long sentences create problems. We do not constantly look at how we
can punish people, but there must be a means at the end of the day of controlling people
who do not want to be controlled. People with very long sentences have little to lose
should they choose not to comply with the system. I cannot offer a solution to the problem.

The CHAIRMAN: Thank you both for coming to the meeting. It is pleasing to note the
consistency of information in the evidence we are receiving from a wide range of
perspectives on how the system of prisons should work. Your submission has been very
valuable in supporting that and your opinions have also been valuable.

[The witnesses retired]
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BRENNAN, MR MICHAEL JOSEPH

Police Officer,
73 Burswood Road,
Victoria Park, examined:

GASCOIGNE, MR ROY THOMAS

Police Officer,
73 Burswood Road,
Victoria Park, examined:

GaTT, MR TERENCE

Police Officer,
Rockingham Traffic Office,
Council Avenue,
Rockingham, examined:

Mr BRENNAN: The Committee has received a submission from the Police Union and I do
not know that we have much to add to that, apart from a few additional comments in
respect of sentencing following the experience of, and studies carried out by, Roy
Gascoigne, the Police Union spokesman on patole matters.

The CHAIRMAN: I have pointed out to other witnesses who have made submissions that
the Committee has not restricted itself to the wording of the terms of reference in relation to
parole, in that this whole matter is intertwined with sentencing, prisons and other matters.

Mr BRENNAN: We wanted to refer to other matters because these things go hand in hand.

Mr GASCOIGNE: It is probably interesting to note that, although judges would not say so
themselves, most are not trained in sentencing people. Obviously, judges have a certain
aura about them and it is their sole responsibility in this country. However, experiments are
being carried out in other States and other countries where more input is sought from
victims. That is just one. aspect to be considered in relation to sentencing. Of course, it is
estimated that 70 per cent of offenders are short term prisoners and I believe New South
Wales, forexample, has more enlightened sentencing options, such as weekend detentions.
We feel that even with regard to fine defaulters some move should be made away from
fining people and that consideration should be given to the Swedish system whereby a pay
day method operates. In that system the amount of pay received in one day is the penalty
handed down, and that would be a more equitable system. For example, the penalty for a
person on a good salary would fit his station in life and would be different from the penalty
for a person who is unemployed. That would probably assist in keeping some persons out
of gaol. It would reduce the prison population - which the Police Union wants to do. Of
course, that should be done on the understanding that if a concession is given to persons
who have offended there must be severe penal sanctions against those who try to thwart the
system.

The CHAIRMAN: If an alternative is to be provided which will keep people out of gaol, it
must be well supervised - when discussing this last week we used the phrase "vigorously
supervised".

Mr GASCOIGNE: That is correct.
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Mr BRENNAN: That is the problem everywhere nowadays. In the juvenile justice system
community service orders are imposed in the upper courts and in the Court of Petty
Sessions. However, like everything else, resources are needed to supervise those orders.
The result is that they are not supervised and the community service is not done. That is a
fact of life. If the offenders do not turn up to do the community service orders some feeble
attempts are made to bring them back into the system. I do not know how vigorously these
are pursued.

On the subject of sentencing and the minor fines imposed for minor offences, if a warrant
has been issued, a person may decide to cut out that fine by spending some time in gaol
because the time to be served to reduce a fine is minimal. In the old days it was fairly
severe, but the system has now gone soft and people are able to cut out their fines fairly
quickly. Instead of putting these people in gaol they could be taken in on a weekend basis
and given community work to do. That would be one way to decrease the number of
people in custody.

There is also a problem with the minimum amount of time to be served in a sentence. A
judge may sentence a person to two years in prison but that person may serve only nine
months. On top of that, he may be granted remissions for good behaviour, which is totally
inequitable. Everybody screams about the lack of penalties being imposed and the softness
of the system. That is all very well. The police go to the Parliament which will say how
much it abhors certain conduct and that the penalty for certain offences should be, say, 25
years' imprisonment or $100 000 fines. That does not solve the problem. People appear
before the courts every day and the same penalties are imposed. In the first place some
equitable sentencing method is necessary. Perhaps we are talking too much about
sentencing.

The CHAIRMAN: That is perfectly reasonable.

Mr BRENNAN: It may be relevant in the long run.

Hon BARRY HOUSE: It is not possible to categorise every crime and to impose a
standard sentence for each crime. The judge needs some flexibility.

Mr BRENNAN: Yes, he needs some flexibility but he also needs some guidelines. Until
recently there were mandatory penalties. Although they are not perhaps desirable, except
for serious capital offences, mandatory penalties were in place for lower breaches of the
law and these have been removed during the term of this Government.

An example is driving under suspension for the second and third offence, and that has been
removed. They say it is undesirable. However, what you have got to look at is that these
mandatory penalties were only instigated in the first instance because of the weakness of
the people dishing out the sentences, and to ensure that those people carried out sentencing
properly. If you had no mandatory sentences for murder and capital offences like that,
people would be sentenced to six months' imprisonment.

Mr GASCOIGNE: The Minnesota sentencing scheme is a more equitable way of
sentencing people, where they are judged according to the severity of the offence and their
previous delinquency. There is some disparity in sentencing, and this system may help. In
New South Wales the courts are trying to reduce disparity in sentencing by using
computerised sentencing, so that judges can see what is the normal sentence. I agree with
the Minnesota experiment, where a person appears to be punished for what he has done.

The CHAIRMAN: The advantage of the New South Wales experiment is that it lists the
history of a range of people who are to be sentenced, and it also provides a precedent,
where there are circumstances similar to that of the prisoner who is before the judge or the
magistrate at that time. Therefore, the judge is able to weigh up the element of compassion
against what his fellow judges may have done, and impose a sentence that is neither too
lenient nor too hard, based on similar precedents for those types of compassionate elements.
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Mr GASCOIGNE: Before you can even discuss parole you must have some base line in
relation to sentencing. Disparity in sentencing must be removed. As far as the union is
concemed, there must be a positive line in relation to sentencing, and from that you can
work out parole.

Mr GOTT: The perception not just from the union's point of view but also from the
general public's point of view is that there is a great inconsistency between different
justices in the manner of sentencing. There is a difference in approach. There is no formal
training for justices in haneling out penalties. One has only to go to the lower courts to see
the disparity in penalties for a particular offence, about which we may have an idea of its
severity of impact on the public, but a magistrate or justice may have a different perception
of the offence, and one offender may get what is considered by his peers outside to be a
reasonable penalty for the offence, another may get a ludicrously low penalty, and yet
another a ludicrously high one. On many of those occasions there is no mitigation for the
offence because it is not something for which he will go to gaol for a long time.

As Roy said previously, if you fine a person who is in very poor circumstances $500, and
he has plenty of time on his hands, he is not working, my experience is that that person
would rather go to gaol because that $500 fine is a tremendous pain to him. It will take him
months and months of deprivation to pay that $500 fine. However, a person who is in a
reasonably good, secure job - I am not saying a high income earner - with a disposable
income, would find it more of an inconvenience to go to gaol. Therefore, we find that the
poor bloke at the bottom of the scale is the person who is least able to help himself and the
most in trouble with the law. That is a big problem.

Mr 1RENORDEN: Is the main complaint of your people about sentencing?

Mr GaTT: That is a big part of it, but sentencing comes in and is then left behind by the
parole and remission provisions, which come on top of the sentence. Not just our people
but many of the people we deal with - and in our profession we deal with many people
each day - may well think that the judge's sentence is quite appropriate, but when the
reality comes out about what time that person will actually spend incarcerated, people say
the punishment does not fit the crime. That is what we are talking about with parole. There
has to be some incentive for prisoners to rehabilitate and behave themselves, but that has to
be balanced against properly deterring them from recommitting offences. A lot of people
cannot be rehabilitated because they do not want to be, and some people cannot be
rehabilitated because of their circumstances, but generally speaking the two are so
interwoven that as police officers we just look at them and often, to be frank, say it is
rubbish becauseitmeans nothing. If you give a man 12 years and he is out in three and a
half, it means nothing.

Mr BRENNAN: So why not be honest about it and give him three and a half?

The CHAIRMAN: The classic example pointed out to us recently was Oregon: Five years
is three months.

Mr GASCOIGNE: That means that the criminal justice system comes into disrepute in the
eyes of the community. People feel that it is not working. The problem as far as the union
is concerned is that if you are going to give a sentence, it should be realistic. It should be
hard and fast. If there is remission - and there should be to keep discipline in prisons - or
parole, it should be earned. Let us not have it up front in the Parole Act, where it is almost
automatic.

Mr BRENNAN: If you listen to criminals talking to each other, one will say, "How did you
go on sentencing day?"; and the other will say, "I got three years but I will be out in nine
months."

Mr GaTT: They talk top and bottom; 10 at the top and three at the bottom.

Joint Select Committee on Parole 12.11.90 Page 33



The CHAIRMAN: There are two types of remission: The third, which comes off
automatically, and the 10 per cent. You have talked generally about remission, but how do
you feel about those two types?

Mr GASCOIGNE: In relation to the third, if I were a prison officer, I would want some
hold - call it what you like - to maintain discipline in prison. I just wonder how many
people really earn that third while in prison? Obviously they will if they never get into
trouble in prison and do not disobey the regulations, but people tell me that prisoners can
breach the regulations in prison but still be given a third; and I think what is the point. If
you give a person that third remission, it must be justified because he has behaved himself
in the system.

The feeling is that if you sentence a person, you must tell him he is being sentenced to be
punished. Judges sometimes say they are going to send people to prison for their own
good. It is not for their own good. They will detest it, hate it, and it will be of no value to
them. They will not accept it. We have to say to the person that he is going there to be
punished, and unless he behaves himself he will not come out. The union believes that
short term offenders, such as property offenders and fine defaulters, should not go to gaol,
if possible. That will result in better maximisation of our resources in prison. Sure, you
will need to have some other form of control, such as a hostel of some kind, and there will
obviously be an expense there, but that is not as expensive as a prison.

The CHAIRMAN: What do you think about the 10 per cent?

Mr GASCOIGNE: Is that where we are saying they earned it? Is that the 10 days for every
36?

The CHAIRMAN: I do not know whether they earn it - I think they are just given it off the
top. In some other States prisoners earn it, but I do not believe they do so here.

Mr BRENNAN: That creates problems, of course. I understood they earn it.

Mr GASCOIGNE: If they do not earn it, they should not get it.

Mrs BURN: It can be lost.

Mr GASCOIGNE: But what is 10 per cent, if a third is taken off already?

Mrs BURN: What do you define as a short term of imprisonment?

Mr GASCOIGNE: I am talking about property offences now, bearing in mind that I have
seen housebreaking offences dealt with as though they were parking tickets, especially in
the fraud area, with cheques and so on. Those people are fined more heavily for parking
their car wrongly than for passing a fraudulent cheque.

Mrs BURN: But how many months do you think a short term would be?

Mr GASCOIGNE: It would be hard to say.

Mr BRENNAN: Probably six months.

The CHAIRMAN: As the head sentence?

Mr GASCOIGNE: Yes; but why give six months? By the time they have finished with
parole and 10 per cent off for good behaviour, they might as well not be sentenced.

Mr BRENNAN: It just creates a huge burden on resources, because of the processing and
so on, as well as the requirement for prison officers to staff the institutions. You may as
well find an alternative.
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Mr TRENORDEN: What would be the attitude of the Police Force to having an extra
commitment to some sort of control on home detention?

Mr BRENNAN: I believe home detention is a total waste of time - and that is only a
personal point of view and perhaps the union's point of view, but not the Police Force's
point of view.

Mr GASCOIGNE: How do you police it?

Mr BRENNAN: Home detention is living at home.

The CHAIRMAN: But what about the situation they have in South Australia, where the
detainees are fitted with a wristband which cannot be taken off?

Mr BRENNAN: It could be all right if something like that were imposed, but where does it
stop? To what sort of people would it apply?

The CHAIRMAN: Let us say it is for those with sentences of six months or less.

Mr GOTT: I will introduce you to somebody who will make that wristband totally
inoperative and give another signal from the same place while they are walking around and
going wherever they want to go. It is like someone setting off a fire while he is in an
aeroplane 100 miles away. It is so technically simple, and it is so difficult to overcome the
ability to do that. The people you will keep in are the honest ones, and they are not the
problem. They will do the right thing because they have come to terms with their offence;
but the ones who are not so honest are the ones who will make use of all sorts of scams to
avoid punishment, as they do now.

The CHAIRMAN: I understand what you are saying, but I want to pursue your line. If we
are not going to put people with sentences of six months or less in gaol, I said it ought to be
rigorous that they are not in gaol. I do not mean to be rude; I accept what you have said but
I will ignore it for the moment. If the rigours of supervision include the wristband and the
phone, and checks at random, do you think that is fair enough? What is your opinion about
that?

Mr BRENNAN: I am fairly firm in my opinion of home detention. I do not believe it is of
any value whatever, and I have been dealing with criminals for 30 years.

Hon T.G. BUTLER: What about on the basis of rehabilitation? Prisons do not rehabilitate.

Mr BRENNAN: They certainly do not, but we must look at the person who might be a
traffic offender, for whom we might use home based detention. I do not see that there is
much value in it for anyone other than minor offenders.

Mr GASCOIGNE: It depends on the type of offender. because the prison population is a
scheming bunch and they will try to rort the system. As to supervision, I will tell the
Committee a story about that. I recall going into the Juvenile Court with a 14 year old who
had tried to put a knife, not into his sister but into his sister's bed. I know that the probation
officer walked on the other side of the road because he was too frightened to go near the
14 year old. What we are saying is that it boils down to this: If we are to have that sort of
system it must be strictly adhered to as to the type of offender, and it must be strictly
supervised. This ringing up at midnight would be no good - they would fix that with an
answering phone or a converter. It is so easy to do that.

Mr BRENNAN: It is not a viable proposition.

The CHAIRMAN: I am quite happy with that, but what about the other alternatives such as
community service orders, weekend detention, and so on?
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Mr BRENNAN: Weekend detention would be easier to operate and simpler to supervise.
Home detention would create another problem. If the Government brings in home
detention and says the offenders must be supervised, people will have to be employed to
supervise them; it cannot be done with the existing personnel. It is robbing Peter to pay
Paul because it is moving the problem from one side of the road to the other. Home based
detention is a joke. I just laugh every time I think about it, because it is no punishment at
all. In fact, in preference to that I would sooner see the offenders released. They would be
better off being turned loose.

Mr GASCOIGNE: And what is the perception of that offender? I have quite a lot of work
to do in the garden and I would thoroughly enjoy six months at home. As for the stigma of
conviction, that does not worry the majority of offenders anyway; so they will not even feel
as though they are being punished.

Mr BRENNAN: They are not deprived of anything.

Hon T.G. BUTLER: But they are under constant surveillance.

Mr BRENNAN: How? Is someone sitting there watching them?

Hon T.G. BUTLER: No, but someone may be calling on them.

Mr BRENNAN: How often?

Hon T.G. BUTLER: As often as is necessary.

Mr BRENNAN: Once a day?

Mr BUTLER: It depends on what is necessary. Perhaps the wristband system would be
installed.

Mr BRENNAN: The crooks make telephones in Fremantle Prison and ring out, so I cannot
see them having any problems with these wristbands.

Hon BARRY HOUSE: Would you have any problem with the definition of home based
detention being extended to include their place of work, so that they lead a normal life in
terms of work but are restricted socially?

Mr BRENNAN: That is one proposition that has been put forward in the past, and it may
be relevant for minor offenders - traffic offenders, those who have not paid traffic fines,
and so on. I see that type of thing as having a very limited capability in minor, bottom of
the range offences only.

Mr GASCOIGNE: The only way I can see it working would be to enforce the payment of a
fine or some restitution. In other words, "You do not go to gaol but you will be confined at
home for six months, you owe the community and you will go to work and pay it"; so it
would be additional to paying restitution or a fine.

Mr BRENNAN: That is another point of view.

The CHAIRMAN: To change tack for a moment, you raised the issue of the judiciary
being able to multi-penalise a person by saying, "You are sentenced to X number of hours
community service, you will pay this fine", and so on. Do you have an opinion about that,
as compared to the current system which does not allow that?

Mr BRENNAN: I do not see any problem with that. The criminals might do so; many
criminals I talk to would sooner go to gaol than be put on probation and supervision as once
they have done their time in prison they believe they are scot-free. If they are put on
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supervision for two years and if, I emphasise the if, the probation is followed through, they
are under constant supervision. As Tom said earlier, these people will be kept under
supervision regularly. However, I was in the prosecuting branch of the Police Force for
some years, and when one goes into court one finds that some offenders come back
regularly. These offenders will be on probation and the sentencing officer will say, "Have
you been in regular contact with the probation officer?" Often the reply is, "I have seen
him once this year." That is my point.

Hon T.G. BUTLER: We know that that happens.

Mr BRENNAN: When referring to home detention, it tends to make one laugh a little.
However, the criminal does not want the double whack; he would prefer to cop the
straight-out prison sentence because he would know that when he had done his time he had
paid his dues.

Mr GaTT: It is fair to say that the ability to impose more than one type of penalty would
help the justice to tailor the penalty to the crime. As it is now, that is not always possible.
Some offences involve restitution as part of the deal between the bench and the criminal,
but generally speaking these are fairly limited. Often the fine is much harder for the
criminal to deal with than spending five days in the bin.

If the criminal has been to prison three or four times previously, he has joined the prison
culture - it does not hold a great deal of fear for him. I know about this because one of my
cases involves a person who has been in and out of prison like a yo-yo - it holds no fear for
him. He does not like it because it restricts him and he cannot see his girlfriend and so on,
but it holds no fear as it is an environment he is at home with. He does not have to go to
work and the work he does is his own choice. He receives a few cigarettes and other things
and he has no responsibility. So, although he would prefer to be out, he can live in that
environment.

This attitude to prison amazes ordinary people as it is difficult to conceive, but it is a
reality. The prisoners say, "I will not pay $500 but I will go inside. I will try to wangle to
stay in the same wing of Canning Vale as my mate, and we can play squash all day." If that
man was told that he had a job to do for five days a week and on the weekend he could not
go drinking or play two-up because he had to report to a centre, and if he spent his
weekends going up and down Albany Highway picking up rubbish and spending his nights
in hostel accommodation, and if he was told that he had to return to work on Monday, that
would be a bigger penalty than spending a month inside.

The CHAIRMAN: You commented about short term prisoners. We have had discussions
with a variety of people about Aboriginal imprisonment today, and it would seem that a
large number of short term offenders are Aborigines on alcohol related offences. Do you
have any attitude regarding what should be done in those circumstances?

Mr BRENNAN: Most Aborigines in prison are on drink-related offences. We have
provided a separate submission to the Royal Commission into Aboriginal Deaths in
Custody - the Inquisition-type commission under Pat Doddson - and it is a fairly well
known fact that Aborigines receive lighter sentences than other people. However, many
more of them are in prison. I do not know what one can do about this.

The Aboriginal people can be split into three groups: There are the urban Aborigines, the
wheatbelt Aborigines and the full-blood, north west and eastern goldfields Aborigines.
These people seem to occupy a great deal of our prison system, but perhaps that is the only
thing that is keeping many of them alive - while they are in prison, they are not drinking.
That is a fact of life. I admit that far too many of them are in the system, but what does one
do with them? They are drinking seven days a week for 16 hours a day and they can be
seen in outback centres walking straight from the lock up to the liquor shop to buy a water
bag - as they call them - or a hot carton. They drink the alcohol and go straight back into
the lock up.
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My views on this would not be well received out in the community; I believe in taking the
drink: right off them, but this would cause a furore out in the community. However, it is
either that or kill them all because that is what they are doing. It is a waste of time to put
them on community services work programs as they will not do it - that has been proved. I
have spent a lot of time working with them in the COW1try and if they are put on community
service orders in a country town, they will shift somewhere else and the problem shifts with
them. The problem with the decriminalisation of drunkenness is that it seems to be the
most prevalent offence they commit - it is a social offence - yet no centres are provided to
hold them. These people are then taken to police lock ups. There were two or three such
centres at Broome, Halls Creek and Fitzroy Crossing I am not too sure about that - but
they are held only until they dry out and then the whole thing starts again.

Perhaps the tribal areas are best dealt with by the Aboriginal people themselves. However,
no legislation exists to allow that to happen. The urban and wheatbelt Aborigines do not
differ a great deal. The metropolitan person is committing crimes much the same as the
white people with car thefts and other such crimes in the juvenile sector. The main
offences with the adults are drink related. However, I do not know how that will be
overCOlne.

Mr GOTT: A large selection of our urban Aboriginal population is in gaol for the non
payment of fines. That percentage would be larger than those inside for drink related
offences, even though the non-payment of fines may have its origins in drink. In country
towns the Aborigines come to the police station and ask for the warrant to be cut out so that
they will be held in the station for a couple of days - that is if they are sober enough to
realise which one is which or how it came about. Drink problems with north west and
eastem goldfields Aborigines are absolutely out of control at the moment.

Mr BRENNAN: If one goes to South Hedland, Halls Creek and Fitzroy Crossing and sits
in the pub for half an hour, the observations would open one's eyes.

Mr GOTT: It is tantamount to genocide; a nation of people are pickling themselves to
death, and we allow and encourage it by advertising that drinking is what the white man
does! These people have nothing else to do. They cannot go to work as there will never be
work for these people to do in those areas - no work structure is in place and there are no
duties for them to perform. As a result, we have a nation of homeless and unhappy people.
That would be called genocide anywhere else in the world. We have done it to them.
Unfortunately, we are the people who see that. I deal with urban Aborigines quite a lot and
I get on all right with them. However, they have no hope and we are rapidly driving our
own young people to the same situation because many of them have no hope. They go to
school until they are 15 years of age and they are given an education which points them to
getting a job. However, by the time they are 15 and about to leave school, 90 per cent of
them know that they are not going to get a meaningful job. They can go to work at Hungry
Jacks until they are 17 when they become too expensive to employ. We are creating a
social atmosphere for disaster. We are doing all the right things to fill the prisons and that
is why our prisons are bursting at the seams.

Mr GASCOIGNE: The Aborigines are an industry, especially for the anthropologists and
people like that who want to give them land rights and keep them in their areas, but who do
not provide them with any meaningful employment. In the past four or five years, we have
spent a million dollars for every Aboriginal man, woman and child and done nothing for
them. We have to make up our minds: Either they are going to be part of the culture of
Australia or they are not. There is a mixed message for them and they do not know which
way to go. That is what they tell me.

Mr BRENNAN: Most migrants assimilate with the local population. The Aboriginal
people have to bite the bullet and assimilate in some way or be on their own. Their only
help will be self help; they have to help themselves. They have to be motivated from
within because we cannot do much for them. The ones who are motivated to help the
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Aboriginal people are usually the dissidents that we see on the TV every day screaming for
this and that and who go to Libya. They have the wrong ideas. Instead of being motivated
to helping their own people, they are running around demanding that they rule the country.
That probably did not answer the question which you originally asked.

The CHAIRMAN: Today I have allowed people to express opinions just like that. It is my
impression that some of the matters that you have raised which are not necessarily to do
with parole should nevertheless be covered in a general way in the parole report. Do you
have a comment about that?

Mr BRENNAN: The Police Department has representation on the Parole Board. In the
parole system, one should consider the likelihood of people re-offending I do not think
there is enough information. All of the relevant material before parole is considered is not
researched adequately. That comes through fairly clearly. I am aware of one person who
has been paroled and convicted of rape four times. He re-offends immediately he comes
out. I know that person particularly well because I charged him with offences of a similar
nature when he was 14 and he is now 36. He has just gone back inside recently. How
people like him ever get out is beyond me. He has been convicted four times and acquitted
approximately six times.

Mr TRENORDEN: Has he got out on parole on each occasion?

Mr BRENNAN: Not on all occasions, but on most. I suggest that he got out on parole
because he has never served his full sentence.

Hon BARRY HOUSE: Has he re-offended while on parole?

Mr BRENNAN: Yes, as soon as he has got out he has re-offended

The CHAIRMAN: Do sex offenders have trouble completing a parole period before they
re-offend? Are there programs for them?

Mr BRENNAN: Certain people offend regularly on parole. Drug addicts who come out of
gaol mix in the drug scene again and will re-offend. Bank robbers also are high on the list
of re-offenders. It is not uncommon for them to rob banks while on work release.

Mr GASCOIGNE: I did some research a couple of years ago about re-offenders while on
bail. Sex offenders were very high on the list - in the range of 22 per cent. Drug offenders
and people who had committed homicide totalled about 0.05. Sex offenders came out
higher even than armed robbers.

The CHAIRMAN: I have some dark recollection in the back of my mind about sex
offenders having enormous difficulties on parole. Apparently they do not want to be
involved in treatment programs and we do not demand it.

Mr BRENNAN: That should be part of the condition of parole. There are certain
requirements under certain probation conditions. They may have to undertake some sort of
treatment. That is fairly effective provided it is properly worked. If part of their probation
is that they undertake certain treatment and it is properly supervised, it is beneficial.
However, if nobody is going to put the finger on them and say, "You have not undertaken
this treatment and you have to go back into the slammer", that is another problem.

Mr GASCOIGNE: There is a mechanism at the moment for court diversion for drugs - for
persons who are not marijuana users, who have a particular problem, but who are not
violent. I was on the State advisory board which is operating very well. It is a pity it
cannot be extended. As Mr Brennan said, drug offenders who come out on parole should
go to a similar program as they do for court diversion and many of them may never go back
to prison. It would be wonderful if even 50 per cent did not.
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Mr TRENORDEN: In listening to you, it seems to me that your biggest gripe is truth in
sentencing.

Mr GOIT: That is a start; we have to start from that. There is no point in having the best
parole system in the world, if we do not have a true sentencing system and vice versa 
what is the point of having a true sentencing system if we have a probation and parole
system that is letting these people out contrary to the judge's sentence? What is the point
of it all if, after a judge has made a decision with all of his expensive learning behind him,
an administrative system takes all of that learning away and throws the prisoner back on the
street.

Mr TRENORDEN: That is a very important part of the question. If a system is introduced
which allows judges to look at individuals and make decisions on circumstances,
parameters will be incurred, not fixed sentences. People have said to us that it is important
that sentencing should take place in an arena comprising judges, the charged person, the
prosecutor, the jury, the public and the media and that there should be a fair amount of
leeway for the judges.

Mr BRENNAN: You are saying that all these people should participate in the sentencing
process?

Mr TRENORDEN: Yes.

Mr BRENNAN: That worries me a bit.

The CHAIRMAN: Hon Max Trenorden is also saying suggestions have been made that
when the judge makes a decision about the sentences he should not say the sentence is for
six years' imprisonment, he should say the sentence is for six years' imprisonment and the
offender will be gaoled for certain reasons. He should be advised that in that sentence he
will undergo a certain amount of prison time, a certain amount of community time and
remission provided he behaves inside. The prisoner and the system will know that the
sentence is not a six-year incarcerated term but the six years is divided in those ways. The
explanation is provided to the prisoner and the community about the sentence.

Mr BRENNAN: That does not appear to be a problem. The public perceives now that a
prisoner receives three years with a minimum of 10 months or 11 months, or whatever and
that he is released on parole. The public sees parole as the end of the line; they do not
realise that things occur behind the scenes. Whether those things happen is a matter of
argument. I do not know what follow-up takes place when a person is on parole. I
presume he reports to his parole officer at given times and takes direction from him. The
triple-barrel method of sentencing has some merit because a prisoner is put away for three
years and for the other three years he does community service work.

Mr TRENORDEN: At present the judge can impose a sentence of six years and he is not
allowed to take parole into account. We are now suggesting he does take parole into
account.

Mr BRENNAN: He should not be forced to take parole into account.

Mr TRENORDEN: The message to the prisoner is that he will serve a minimum period, he
will spend a certain time in gaol, but he has an option.

Mr BRENNAN: If you give the prisoner the option, he will choose to serve the term inside.
If you give the judge the option, he will impose a certain amount of time inside and a
certain amount of community service.

Mr TRENORDEN: Do you think we should give the prisoners an option?
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Mr BRENNAN: No.

Mr GaIT: The prisoner is being sentenced; he is not being asked for an opinion on his
lifestyle. The system has gone too far down that track already. Some of the people my son
knocks around with can inform you on the system better than the judge can because they do
nothing but talk about it and talk about ways around it. They will talk about how they can
"fit" their remission and exactly what sentence they will receive if they are involved in a
fight.

Mr BRENNAN: That is why I laugh about a home detention system. The crook would be
laughing also.

The CHAIRMAN: The reason I suggested there might be an option is that if you impose an
option on somebody with which they do not wish to be involved, they will stuff it up and
receive their finite sentence. A cost is involved in letting them out on parole - they will do
something wrong and go straight back to gaol. To fly in the face of a prisoner saying he
does not want parole, he wants the sentence, is silly because the prisoner will engineer the
situation in order that he serves the finite sentence. The example you used is probably
appropriate. I do not see why we should put ourselves to the pain of saying the prisoner
will be reformed by the system. One will be reformed only if one wants to be reformed.

Mr BRENNAN: When the prisoner is on probation, he must agree to abide by the terms of
the probation. If he does not do that, another process takes place. He will lodge his
application for parole on the day on which he is sentenced. A prisoner will always apply
for parole. It is, therefore, not necessary to ask whether he is happy to accept parole.

The CHAIRMAN: Under the current law he. will be granted parole anyway. Assuming
that part of that practice was continued, would you let those who want to stay inside for the
finite term do so? That is the painful option to the community because it must pay for them
to be in prison, but at the end of the day they will be better off anyway.

Mr BRENNAN: Many prisoners spend most of their lives in the prison system. It is not
recognised generally that no means of rehabilitation exists - perhaps this Committee is
recognising it. When an old lag is released, he will be back again next week.

Hon BARRY HOUSE: Can the police playa greater role in the supervision of parolees?

Mr BRENNAN: No, it is not part of our function. The policeman is involved very much in
social work these days.

Mr TRENORDEN: Would you be happier to confme the judges to certain sentences?

Mr BRENNAN: No, confining them proves there is a weakness in the system. That is the
path we took before with the mandatory sentences for minor offences. That proves that the
system is weak and judges must be tied to a certain procedure. They must have flexibility
in passing sentences.

Mr GaIT: When the criminals and a good criminal lawyer find out that the criminal is to
be judged by a certain judge, they will do their best to change the trial date to avoid that
judge. That will happen in the lower courts. They can expect a "bucketing" from one
judge, but another one will be considered to be all right. Police officers may prefer
charges, but when they fmd out who is on the bench, they will walk away from the charges,
believing them to be a waste of time, but other people believe they will get a fair hearing if
they have done their job properly. The situation is ludicrous. A society is set up to help
train these people, yet a great divergence of approaches to sentencing exists. I do not
believe that can be overcome, but it must be overcome. Flexibility on each case must be
exercised.
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Mr BRENNAN: I have spent some years in the courts and it is common knowledge that a
criminal lawyer may come along with his client who intends to plead guilty to the offence,
but when he knows who will be on the bench he sometimes asks for an adjournment
because he knows that under certain judges his client will get a longer sentence. In some
cases they would put off the case for a month. In some cases, if a person wanted to apply
for an extraordinary driving licence, the lawyer would know that some judges will not give
them and others will dish them out like a pack of playing cards. They slip the case down to
appear before someone else.

Mr GOIT: They will make an application in another court.

Mr BRENNAN: We got off the subject of parole, but it is necessary to know about these
other things also.

The CHAIRMAN: I could not agree with you more.

Mr GASCOIGNE: Has the Committee heard about the police diversion system which
operates in New Zealand for first offenders? It is certainly worth your while looking into. I
understand that it has a 60 per cent to 70 per cent success rate of first offenders not
returning, because the penalty for the first offence is very stiff. The offenders must write a
letter of apology to the victim and the Police Force, do so many hours on community
service orders, and pay for or refurbish the item broken or damaged when the crime was
committed. It is very swift, hard, quick punishment but the offenders are blessed with not
having a conviction recorded against them.

Mr HOUSE: In England a system operates whereby the community service order is carried
out with the victim.

Mr GASCOIGNE: I do not know about that system, but we have just seen this scheme
operating in New Zealand. Many first time offenders never come back because they are hit
so hard the first time. It is an incentive for them not to have a criminal record. The
agreement must be entered into without argument. It is based on the neutralisation theory,
and the offender must admit he was wrong.

Mr BRENNAN: It is similar to the children's suspended proceedings panel.

Mrs BURN: If they enter into the scheme willingly, do they not have a criminal record?

Mr GASCOIGNE: That is correct.

The CHAIRMAN: It only goes so far.

Mr GASCOIGNE: It applies only to first offenders.

Mrs BURN: Does it apply only to property offences?

Mr GASCOIGNE: Yes.

Mr BRENNAN: It is a good way to go because many young people make a mistake, and
under this system they are not stuck with that mistake for their rest of their lives.

Mrs BURN: Does it work with Maoris and Polynesians?

Mr GASCOIGNE: Yes, it does. Of course with some people it would never work. It is
more community based in New Zealand, and the further north one goes, the less community
based it is.
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Mr GOTT: It is unusual in that it is police controlled. The police officer tells the court
when he believes a person is suitable for diversion. It is not done by social workers. The
police officer tells the judge that he believes the person charged is worthy of the
opportunity. To get to that stage the offender must agree with certain recommendations,
such as refurbishment of the damaged item. He must also apologise to the person against
whom he has offended and to the police officer for all the work he has caused.

Mr 1RENORDEN: It is certainly a different concept.

Mr GOTT: It is a different concept, but it appears to be working. Perhaps the New
Zealand society has a different attitude to authority than ours.

Mr GASCOIGNE: The arresting officer has the input and he knows the subject. Some of
the mitigating rubbish put forward by lawyers is amazing, and most is nothing more than
downright lies.

Mrs BURN: Will it be tried here?

Mr GASCOIGNE: It is not up to us, that is what we are here for.

[The witnesses retired]
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Mrs GORDON: I apologise because only four of us are here. Today I received a letter
from another gentlemen, and we thought he might have been out, but his parole does not
start until 24 November. Another one of our young men has been out of the system for
eight weeks and is doing a fair bit of catching up; I will not go into how! Another one of
our guys has been out for six months, and is still on parole and is experiencing some
establishment problems. That is probably a reflection of the boys out on parole. We had a
couple of others, but they are a bit embarrassed about coming because they feel that once
they are out, even though they are on parole, they are still marked. I have brought with me
a letter from one of the guys in Canning Vale, who is due out on 24 November. We have
all been involved with him. The letter expresses his views about coming out on parole, and
indicates some of the problems that young people have.

I will ask Bill Herdigan and Bill Nettleton to speak in their own way about parole, rather
than go through your formal terms of reference.

The CHAIRMAN: I have explained to everybody else that although we obviously have to
answer the terms of reference, we have taken a fairly liberal approach to them. We have
decided that parole is really the last step in a system and that we carmot realistically make
comments about parole without looking at all the events that lead up to parole and all the
integrated steps that are part of the total system, so any comments you make will probably
be relevant to our considerations.

Mrs GORDON: I am the magistrate in the Children's Court, and we do not have parole so I
am not familiar with it. That is why I want these gentlemen to talk in their own way about
what people think about parole. Aboriginal people in the community, either former
prisoners or members of the community - not members of the Aboriginal visitors scheme 
provide support in the community for prisoners, and support some of them when they come
out. We do not make a hoo ha about it. It is not widely advertised in the community.
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Mr HERDIGAN: As far as I am concerned, parole is essential because the biggest concern
of the prisoner is his family. It is not just the person who is sentenced to prison who suffers
but also his family and all who are concerned with him. Parole is essential because it
provides a goal: If you go to prison and behave yourself, you will get parole. So parole is
of benefit to the prisoner's family, and it also reduces expense because it costs about $100 a
day to keep a prisoner in goal.

The CHAIRMAN: $1 000 a week.

Mr HERDIGAN: Parole gives humanity back to the prisoner. Imprisonment is very
degrading. Fremantle prison is about the most ancient prison. It makes a person feel
degraded. I was a prisoner in Fremantle Prison about 16 years ago. I met Sister Bernadine
Daly, and she helped me from 1980. I went back to the prison fellowship and became a
tutor in Fremantle Prison. That was an achievement as far as I was concerned.

In Fremantle Prison they do not have any courses that would benefit the prisoners, like an
ongoing relationship, and I feel that prisons are, or should be, a last resort. I know that only
about seven per cent of crimes that take place are violent and the rest are mostly minor
offences. I cannot understand why the law system would gaol people, box them up and
throw them in a waste basket, because they are humans. I really believe we need to
maintain our parole system because it is of so much benefit. It gives a goal to the prisoner
himself, and it saves the taxpayer all those expenses. A fortune is being spent just in
housing minor offenders.

Mr NETILETON: Like Mr Herdigan, I have spent time in Fremantle Prison and various
other prisons in the State. For my last sentence I was there for two years. The parole
system now is that you serve one-third of your sentence and then come out and spend
one-third of your sentence on parole. If you complete that parole with no trouble the last
one-third of your sentence is automatically cancelled. As Mr Herdigan said, Fremantle
Prison is not a very nice place. A person loses his dignity and everything else there. I saw
many people in there just give up hope. They had nothing going for them and nothing to
aim for; whereas - and I will reiterate what Mr Herdigan said - parole gives a person a goal
to aim for.

When I was last in prison, because of the new parole system, all the prisoners at the time
were under the impression that when the new system was brought in they would be
automatically released after serving one-third of their sentence. However, that is not the
case, and I was given the runaround by my parole officer and was being deferred every two
weeks. What I am trying to say is that when a person is in prison it is hard enough - there
are pressures and worries. Prisoners worry about their families outside, and their families
worry about them, and both the prisoners and the families suffer. Because I was being
deferred every two weeks, I said to my parole officer, "How can you expect a person to
serve his prison sentence and have this put on top of him? How can you expect a person to
do his prison sentence fortnight by fortnight? It is just too much pressure on a person." So
I revoked my parole and said that I would do my fun time. I served 18 months, and that
was to my benefit because while I was in there I sorted myself out.

Parole is a benefit not only to the prisoner but also to the Government, because one of the
greatest problems with our prison system at the moment is the overcrowding, which is
atrocious. It is possible that the parole system can keep the prison population down. Not
only that, but when a person is released on parole it helps him regain his dignity and
self-esteem. As we all know, parole is an honour system, so the person on parole is honour
bound to abide by the terms of his parole. However, I sometimes find that, in a sense,
parole is a prison sentence because the person is still under supervision and sometimes it
can be very trying. I have been on parole before and I had trouble with it. I breached
parole in one case - I had exactly one day to go. However, all I received for that was a one
month's prison sentence on top of the sentence I was given.
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With the new parole system, if a person is sentenced to six years' imprisonment, he will
serve two years and hopefully be released on parole for two years; the remaining two years
will be automatically scrubbed if he completes his parole satisfactorily. One of the biggest
faults with parole is that if a person breaches his parole there is a possibility of his going
back to prison and doing the whole prison sentence all over again, plus the two years he had
on parole. That is one of the major points to be considered in our parole system.

Hon BARRY HOUSE: Did you have any trouble getting information about parole within
the prison system, and did you regard parole as part of your sentence or as something
separate?

Mr NETfLETON: Parole has come in within the sentence, in a way.

Mr HERDIGAN: Yes, they would say, "Your sentence is such and such and you are
eligible for parole." It is indelibly in your mind when you are being sentenced, so you
would see it as part of your sentence, in some cases. In some cases that would apply.

Mr NETILETON: It is part of the sentence. Every prisoner accepts it that way. I have
known some people to be sentenced who are not eligible for parole and they must complete
the full term. I forget what the system is but I believe that the release is after one-third of
the sentence has been served. In that case the prisoner completes his sentence under these
conditions and is released without parole. Many prisoners opt for that and I know quite a
few prisoners who would rather do the full sentence and be released than be released on
parole. When the prisoner is released without parole, he has a sense of freedom. When on
parole the prisoner still feels like he is under the yoke with someone looking over his
shoulder all the time. The prisoner must report to his parole officer every so often and the
officer can even turn up at his workplace; this can be embarrassing at times as the employer
may find out that this person has a prison record and that can affect his employment. In a
sense it is like a prison sentence without the bars.

Mrs GORDON: What about getting the information? Do you feel that you received
enough information?

Mr NETILETON: In prison we see our parole officer pertaining to our case on such
matters as what conditions will apply if we gain parole and on how we are going and that
sort of information. When the new one-third and one-third of sentence system regarding
release dates was introduced, every prisoner was given a handout to explain the conditions.
This was very misleading because we were all under the impression that the release was
automatic after one-third of sentence had been served. That was not the case. I was told
that it was up to the parole officer's and the Parole Board's discretion as to whether the
prisoner is released after one-third of his term - it was not something that should be
expected. Many prisoners look forward to that release as it gives them a goal to aim at.
However, when the time came to be released, many of them were suddenly told that the
release had been deferred for two weeks, a month or for three months. This knocked the
feet from underneath them. I have seen fellows go to pieces; all of a sudden they tum bad
and are in trouble in the prison, which compounds their problems.

When the Parole Board makes a set of rules, it should stand by them and not change them
around; the board did not realise how much it affects the persons involved.

Hon BARRY HOUSE: Did you have the system explained to you in that it was not cut and
dried? Were you told that your release date was not definite and that it had to go through
the process?

Mr NETTLETON: The handout was printed in such a way that it more or less said, "You'll
do one-third of your sentence and then you'11 be released automatically." This was not
explained to us by the parole officers and we assumed it to be the case. I know of one case
in which a fellow was deferred every fortnight and he did not gain his parole. He walked
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out of the prison farm and this compounded the problem as before long he was back inside
with a further sentence.

Mrs GORDON: On that point, I have been going in and out of, and have maintained
correspondence with, prisoners at Fremantle and Canning Vale Prisons for 18 months; this
was at the request of some prisoners. The same sort of question would arise every
fortnight. I would go to the prisons every fortnight in a tutor role with the students at the
education centre, and one or two prisoners would always be waiting for a message
regarding their parole date. It was possible to see the prisoners physically change when
they were told that their parole was to be deferred for another fortnight. The two Bills may
correct me if I am wrong, but one point that kept arising was that prisoners were saying that
they would like to put their own case before the Parole Board. They complained that the
information they received was second-hand via their parole officers and they never had the
chance to meet with the board.

Mr HERDIGAN: This has a devastating effect on most prisoners. I was working in the
education centre and many prisoners anticipate their parole meeting and, as Mrs Gordon
has said, they feel that they are not able to present their case in the manner in which they
would like. It seemed that they were putting their case second-hand. However, we must
realise that the Parole Board must consider the prisoner's behaviour at that hearing.

I believe that if a prisoner's parole is deferred the first time, the prisoner would have to wait
another six months before he was eligible for parole again. This has a devastating effect on
people. I saw people ending up "around the back", which is a term for a punishment
section, because they had built up their hopes for parole.

Parole is a good thing. I have been involved with gaols as a prisoner, a free man and a tutor
for 30 years. It must be understood that not only the prisoner, but his whole family are
affected by the system. Most prisoners conduct themselves in a satisfactory manner; I
believe 70 per cent of parolees are successful. I have been working with Sister Bernadine
and she has prepared a submission, a copy of which I would like to leave for the
Committee. This explains these matters in more detail than I can - I am a little backward in
coming forward with a big group of distinguished people.

Hon T.G. BUTLER: We are overwhelmed with our guests as well.

Mrs GORDON: Perhaps I could suggest that now Mr Nettleton and Mr Herdigan have
explained how they see things, the Committee might like to ask some specific questions.

Mr HERDIGAN: I would like that.

The CHAIRMAN: You have made your impressions clear about parole, but what are your
impressions of prisons? Do they work in terms of making "better people" or whatever?

Mr NETTLETON: That is a good question. It is up to the individual as to how he sees
prison and how he accepts his prison term. I have seen many people go into prison who
have accepted the sentence and have said, "Now that I am in prison, and as I am to blame,
let's do something about it." They approach it positively. However, some have a negative
approach. They get in there and say, "Here I am in gaol". No-one likes prison because
they lose all of their rights. They are separated from their families. I have known cases of
marriages breaking down because of prison. I cannot tell the Committee of the figures for
divorces, but they would be fairly high among prisoners. Prisons have changed since I was
first imprisoned 21 years ago. The system is now more helpful to the prisoner than it was
then. The officers are of a different calibre. When I first went to gaol the officers were
hard people. However, they now believe in a more personal approach to the prisoner which
is beneficial. Prisoners have the opportunity in prison to better themselves.
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Mrs GORDON: Bill, perhaps you should explain the education you received in prison and
what you are doing now and why it is different from when you were in prison.

Mr NETTLETON: When I first went to prison 21 years ago, educational opportunities
were minimal. Prisoners now have the opportunity to learn basic English. Some of the
people inside cannot read or write but they now have an opportunity to learn. I worked in a
school there while I was serving my last sentence. I am now going to TAPE and studying
accountancy, computer programming, communications, maths and so on. I have done two
tests with the Public Service and I have been informed that I am somewhere near the top of
the list in a merit system. The Public Service wants Aborigines to go into the Public
Service. Aborigines can start on that road while in prison. They can do the tests which I
did last year. I was fortunate because I was released on 1 December and started at the
TAPE on 4 December. It helps a lot.

Apart from that, prison can be degrading. Some prisoners lose their dignity. It is pretty
easy for that to happen because one feels one is stripped of everything - I do not mean
physically. You feel as if you are a nobody. I heard officers say to certain prisoners,
"Listen, you are just a prisoner; you are nothing but a number". Officers now tend to be
more personal with prisoners and I have seen some officers go out of their way to help
prisoners.

Mr HERDIGAN: Officers have adopted the Dutch system and speak not of a "them and
us" situation but of a "together" situation. However, I still think prisons are degrading
places. They are breeding grounds for violence. That cannot be stopped because young
people are constantly going to prison. They are different types of offenders these days.
People are sent to prison for drug related offences.

As Bill said, it is a tremendous battle to rehabilitate someone when he does not want to be
rehabilitated. However, there are more opportunities for doing that these days than there
used to be. There are plenty of opportunities for prisoners to improve their education in all
sorts of subjects including art. I think prisoners can even take courses in mechanics. The
new Casuarina prison will be a modeL

I think it is up to the individuaL There will always be the re-offender. I stayed in the
schooling section of Fremantle for five years and I saw the re-offenders returning. The
young prisoners were included in the same category and lived in the same environment.

The CHAIRMAN: Is there a link between the juvenile system and the adult system? It
seems to me that the cycle starts at an early age. We have been told that 70 per cent to
80 per cent of adult offenders in gaol-start in the juvenile courts. What is being done in the
juvenile court system to break that cycle?

Mrs GORDON: There is a link. The options available to the juvenile courts are starting to
have an effect. One of the guys I wanted to bring today is in his late 20s. He is doing a fair
bit of catching up after a couple of years inside. We have Angus on video explaining his
start in the juvenile system and his graduation to the adult prison system. It has taken us
18 months to do this video but, if you know the prison system, 18 months is a short time in
which to make a video. We had to fit in with the times involved in that system. The
editing has been done. The video was made at the request of prisoners and involved many
young boys - the stepups we call them. It is their story on why they do not want other
Aboriginal kids to get into the prison system.

We have not yet completed that for release - the Premier has said she will release it. We
undertook the project without funding on a voluntarily basis by the prisoners and we
scrounged everything so that it belongs only to us. From June 1988 I was the only full
time magistrate, but since the Children's Court Act 1989 has been enacted and the
appointment of Judge Jackson, three other full-time magistrates are now employed. This is
bringing about consistency in the courts. Not that consistency did not exist before, but now
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magistrates can see the same children on a regular basis. Offenders are not now seen by a
different magistrate each visit - "magistrate shopping" does not occur. If an Aboriginal
child or a white child is sensitive we will be aware of that. The children are coming before
us on a regular basis - that is how often some of them are in court - and we, therefore,
become familiar with their case history. We are aware of any programs in which they are
involved and whether they are working. Rather than asking for additional powers from the
judge we send the more serious offenders to the judge. Almost everybody with a serious
offence goes before Judge Jackson.

On the other hand, stipendiary magistrates in the country areas are dealing with juveniles.
Last week we held the first meeting of the Children's Court magistrates with the stipendiary
magistrates. Judge Jackson's aim is to see more consistency in sentencing. Previously,
children were placed on various programs such as community service orders which the bulk
of the children think: is a laughing matter and they can do them standing on their heads, or
they do not do them. Children up to 16 are put on probation and they think: that is a
laughing matter. Under Judge Jackson, we are trying to present other options for children
within the probation rules. Instead of children being on good behaviour for three months
we are linking in programs such as their being compelled to attend school and recreational
programs and undertake drug and alcohol counselling. We are linking those programs into
juvenile probation and involving the children in private enterprise programs such as Pastor
Smith's "Teen Challenge" in Esperance and in Gingin. We have had a battle with the
Department of Community Service to fund that, but we do not worry about that.

The private sector has much to answer for. I see that another committee has been set up 
an advertisement was in the Sunday Times - about youth. Aboriginal people, including
people sitting here, submitted a major report to the Cabinet subcommittee on Crime
Prevention last year and we are still awaiting. answers. Things are happening within the
juvenile system and various committees are looking at issues, but nobody seems to be
coordinating them to see what action can be taken.

I do not see only Aboriginal children in court - I see all children - I am no different from
the other magistrates. However, I notice that children are beg.in.ning to stop offending a
little earlier. I do not have figures to prove these things. Some of the children I have dealt
with over the past six months are feeling the effects of some of the programs. Some of the
children will not feel the effects because they are not ready in their own minds to benefit
from them. When many of the children, black and white, at the age of 17 are threatened
with being put on adult probation, they start to pull the skids out from under themselves;
they are frightened of adult probation. At age 17, children can be exposed to the adult
system. We explain very clearly to them that if they breach adult probation they must
attend the Court of Petty Sessions and are dealt with as adults.

The other children who will reach the adult system are the drug related offenders and
substance abusers. Nothing has yet been done about substance abuse in this State. A new
committee has been set up under the Alcohol and Drug Authority with one Aboriginal
member from the Health Department and everybody else is white. The majority of
substance abuse kids are Aborigines. That committee is now being formed with all white
members, where it once comprised all Aborigines. Aboriginal people ask, courts ask and
magistrates ask on a regular basis what to do when they are confronted with a child who is
glue sniffmg. They want to know if there is a program for the child. The first Aboriginal
program was set up after eight months of talking to DCS and some of its members are glue
sniffers. It is being run by Neil Phillips. The Aboriginal and Torres Straight Islanders
Commission took the initiative to form that committee. It brought the Aboriginal Affairs
Planning Authority, Alcohol and Drug Authority and DCS together. The courts cannot
order children onto programs unless they are endorsed by DCS. Aboriginal people pushed
for that to be done for the glue sniffers. The core of children who will end up in the adult
system are glue sniffers if we do not catch that group of substance abuse children.
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I have not checked it out properly, but Holyoake has taken on some more Aboriginal people
to try to aboriginalise some of the programs. The Court would order first offender
Aboriginal children, who were usually on minor possession charges, to go to Holyoake to
give them an opportunity to avoid a conviction, but Holyoake was not suitable for
Aboriginal children. Aboriginal people are not asking for Aboriginal programs, but
Aboriginal components would make it easier for those offenders. The druggies are more
likely to end up in the adult system because the kids are on a high when they commit most
of the offences.

The other aspect is the home situation which is relevant to black and white children. It is
all very well for magistrates and judges to put children on probation and say to them that if
they go to school they will end up with a nice job when, on that same night the child will go
home to oblivion. A whole range of issues must be looked at and parental responsibility is
one of the main ones. Many parents have absolved themselves of responsibility, but in the
case of Aboriginal people many of them use the fact that the Government will do things for
them. Other Aboriginal people are in the mode of thinking that the department has looked
after or taken away their children and can keep doing it. Quite often Aboriginal people
with problems will go to DCS and ask them to take the child away. Parents in court have
asked whether the kid can be taken away. Something is wrong somewhere if parents are
doing that.

Children also have support - I will be critical - from some youth workers who give them a
false sense of their obligations to their parents and of parents' responsibility. An
Aboriginal parent has said to me that what he really wanted to do was give the child a good
flogging, but the child said he would approach DCS or tell the youth worker because the
child has a support army of a youth worker or social workers and somebody else. I have
much criticism of a new industry which is flourishing and being allowed to perpetuate
itself.

If we are to stop people from getting into a prison system, we must look at what is
happening on the ground. Why are we allowing this new growth industry? What is
happening to parental responsibility? The Ministry of Education does not accept that it is
not following up truancy. This morning I saw a 13 year old in court who has not been to
school for two years. He is one of a number of children.

Every magistrate in the Children's Court can give examples by name of kids who do not go
to school, and have not been to school for two or three years, and are under the age of 14.
Something is going wrong in each of the departments and agencies responsible. The courts,
of course, fix up the end result, but a rethink is needed to stop "kids short of going into the
adult system. The new committee which has been set up to look at youth affairs might find
something, but it needs to look at the work done by all the other committees which have
taken submissions arid decide where it goes from there.

From the guys I have contact with, it seems that their need is not just for parole officers in
the field, but also for more mentors. We are trying to be mentors to our own people and to
give them the support they need when they come out of prison. I deliberately gave the
Committee a copy of Dennis' letters because the part of importance is that he will get
separate accommodation from his relatives. They are dragging him back into the system all
the time. Most ex-prisoners say that unless there is someone to support them they will
automatically go back to their old group and will eventually be back in prison.

The CHAIRMAN: Are you saying that when Aboriginal people are released from gaol
they need a support network which must be community based and appropriate to their
lifestyle and needs?

Mrs GORDON: I understand that the Committee received a submission from Outcare
today. I sit on the board of Outcare whenever I have the time. Outcare has changed in the
last 12 months its whole approach to ex-prisoners. The personalities in the organisation
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have been responsible for that. It is trying to give prisoners their self-confidence back. It
offers the same service as before - assistance with employment, etc. - but it tended to take
a more personal caring approach. That is where Outcare will benefit some of the prisoners.
As far as Aboriginal people are concerned, I think there are probably still honorary parole
officers in communities, similar to DCS officers. The DCS still deals with Aboriginal
communities in remote areas. They take the Aboriginal kids out there because of their
extended family groups and leave them. The community is given no support for those kids.
We suggested to the Cabinet subcommittee on crime prevention that Aboriginal
communities will accept the responsibility, provided they are given resources. I am not
talking about hundreds of thousands of dollars, but about the normal staff allocation that is
given in the Budget to DCS to look after so many kids. Part of that money should go to an
Aboriginal organisation which is given the responsibility for looking after these kids.

As far as adults are concerned, one of the more notorious cases involved Dodd. I was in the
Pilbara during that period, and I know him and his family well. I am currently dealing on a
regular basis with one of his kids. Such a case should never be allowed to happen again.
He was not from the area, he was placed in a remote Aboriginal community with no family
connections, and the community was placed under an extraordinary amount of pressure by
having the man there. The media wanted to fmd out how he was going, as did parole
officers, and people who the Aboriginal community did not know belonged to Department
of Corrective Services.

Within a two year period the Jigalong community, where Dodd had been sent, was given
another ex-prisoner on parole. He was a convicted rapist and he committed two
horrendous rapes on tiny kids in the community. The community did not want him there,
but the system put him there. I was involved in trying to bring the community back to some
semblance of order after the devastating effect of those two rapes. If Aboriginal
communities and people are to be involved in these cases, they must be involved from the
beginning before the people are placed there. A Government department cannot decide that
one community will have Fred and another will have John and so on. The communities
must be involved in the decision and be able to refuse to have certain people for various
reasons. For example, if a traditional community is involved there might be family
connections, avoidance areas, marriages, mothers in law and so on which make it
impossible for that person to go into the area. Aboriginal people must be involved.

Some Aboriginal people could be available on a part time basis for this type of work. We
are not saying that we want Aboriginal people to have jobs in all these places. Many
boards and committees are run on a part time arrangement. Parole boards are made up of
people who work part time. One of our magistrates is on the Parole Board. Aboriginal
people from different areas could be involved on a part time basis, they could attend
meetings, receive sitting fees, and provide input from their areas indicating how things will
fit in. It sounds and is simple but generally when departments get hold of things, they
become unwieldy and impossible to handle. I ran a Government department for 18 months
and I know what it is like.

Mrs BURN: You talked about prisons being overcrowded and said it would be a good
thing to try to keep people out of them; do you have any alternatives in mind for some of
the minor offences which attract short term sentences?

Mr HERDIGAN: Are you talking about Aboriginal people or everyone in general?

Mrs BURN: Whatever you like.

Mr HERDIGAN: As an Aboriginal person, I understand my people a lot more, and more
so in recent years since I have been working at Fremantle Prison. There should be a farm
or some alternative in out of the way places. Some of the tribal people should be returned
to their traditional areas where the elders have control. For example, there is a man called
Woodley King who runs a dry place outside Roeboume.
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Mrs GORDON: It is a community 90 kilometres from Roebourne, near Millstream, called
Ngurrawaana.

Mr HERDIGAN: All the expense of sending a person down to Perth, and housing him at
$100 a week is senseless. They should take the traditional people from Roeboume and
places like Strelley, and return them to the dry places where the elders could have more
control. It would be a better system.

Mrs GORDON: In the prisons there are traditional men from the central reserves,
Kimberley and the Pilbara who are virtually rotting because they have no contact with their
families. They are too far away. They sometimes have home visits, where someone from
central reserves will go to Boulder, but that is still a long way from Warburton. Some of
the communities do not want their people back, but there is also a growing trend towards
recognising customary law. The Commonwealth Government is making some
recommendations into customary law. Some of the guys are saying that they have two
punishments: They go through the punishment here, but when they get home, another
punishment is waiting. I saw that on a continuous basis in the Pilbara. They accept the two
lots of punishment, but there needs to be a rethink of how the traditional people can be put
back into their own communities. We must be realistic about the more serious violent
crimes, but some of the other crimes should be looked at.

Hon BARRY HOUSE: Do the elders in those communities want that responsibility?

Mrs GORDON: Some of them do. I operate part time on a national basis as an ATSIC
commissioner, and I have had work and family connections for a long time with traditional
people. If we get any traditional people in the Children's Court, we get in touch direct with
the community to ask if we can put those kids on parole, and whether any punishment is
expected when the kids go home so that we can scale down accordingly; and we can do
that. Judges in the District Court do that also in another way. One of the judges of the
District Court approached me, and I gave him a lot more information. The judiciary is now
looking at ways in which to take into account the things that may happen. We cannot do
that all the time, and it is probably easier for juveniles. We actually send the kids on
probation home, or we put them on work orders at home. We can also carry out the request
of the community where the community says we do not want that kid back home for three
months. So the community helps us to make a decision, where the kid is in effect banished
from home for three months. That applies to some of the glue and petrol sniffers because
they are the types of kids that we get. The traditional people need to be looked at in another
light, because it is very sad to see some of our tribal guys, who are just dead.

Mr NETTLETON: I agree. When, a traditional' Aboriginal is sentenced to prison and is
brought down here from the north or from central Australia, he is completely disorientated.
It affects him mentally, physically and spiritually because he is taken away from his
motherland. An Aboriginal belongs to the land. It is part of him. So when the traditional
Aboriginals are sentenced in Perth, something is taken away from them, and they are
completely lost. I saw that when I was in prison. It is horrible to see the way they react to
imprisonment.

Mr HERDIGAN: Prisons are the last resort. It seems to me that prisons breed a worse type
of person. That is all imprisonment seems to do. Only about seven per cent of prisoners in
Fremantle Prison are really violent people. If we could have some community work, or
send them out to farms, even for the European kids and the street kids, to teach them
different values, that would be an alternative. We should take people back to simplicity. It
is a concrete jungle here, and this is all those kids know. They do not know the real life of
the bush and what it can do for them. It can change people and bring out a different type of
person and teach them different values. However, that costs a lot of money.

The CHAIRMAN: Thank you for giving us yet another perspective on our deliberations. I
hope that at the end of the day we will be of some assistance to the people whom you
represent and the people who are in prison.
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Mr HERDIGAN: Mrs Gordon has given the prisoners in Fremantle Prison and in other
prisons a different concept. They know there is hope because she battles on their behalf. I
hope you will consider what she said, as well as Sister Bernadine's recommendations. You
will find them very helpful because they are sincere.

[The witnesses retired]

COMMITTEE ADJOURNED
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SURVEY ON PAROLE

ADDENDUM

COUNCIL OF WA (INC)

August - October 1990

If you are on Parole, please comment as this information will be collected and presented to
the West Australian Government.

1. Did you have difficulties in trying to organise Parole while in prison? YES/NO

YES-21.5%
NO - 78.5%

2. If yes, what were the problems?

TIME MANAGEMENT, ORGANISATIONAL
PRISON CHARGES
COULD NOT GET INFORMATION FROM PRISON OFFICERS

3. Were you aware of who your parole officer would be? YES/NO

YES -35.7%
NO -643%

4. How did you find out this information?

FROMCBC
PREVIOUS PAROLE
PRISON STAFF
WIFE
WENTTOACBC
NO RESPONSE

21.5%
7.1%
7.1%
7.1%

28.6%
28.6%

5. Was your parole planned the way you were led to expect? YES/NO

YES -35.7%
NO - 64.3%

6. If not, what did happen and what problems occurred?

NO CLEAR INTERPRETATIONS
DID NOT KNOW WHERE TO GOIWBO TO SEE
IT WAS DISORGANISED, LACK OF CLARITY

7. Are you experiencing problems now that are related to parole and its conditions?
YES/NO

YES-50%
NO -50%
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8. If yes, what are they?

TRANSPORT
ANOTHER CHARGE
CONTACTING CBC PAROLE OFFICER BECAUSE OF WORK
LACK OF INFORMATION ABOUT WHAT ARE SYSTEM'S
EXPECTATIONS
TOO FREQUENT REPORTING
CONFLICTING EXPECTATIONS BETWEEN SYSTEM AND FAMILY

9. What is the purpose of parole?

SUPERVISION IN SOCIETY
BE ON BEST BEHAVIOUR
AS A SUPPORT FOR PROBLEMS
IF YOU MAKE A MISTAKE- EXTRA TIME

38.5%
38.5%
14.5%
14.5%

10. Are there any general problems with the current system?

YES-50%
NO -50%

YES: LACK OF NOTICE ABOUT PAROLE DATES
PRISON AND PAROLE OFFICERS DO NOT LISTEN TO YOU
LACK OF INFORMATION
PAROLE OFFICERS ARROGANT
LACK OF COUNSELLING .
STILL FEEL LIKE A PRISONER WHEN ON PAROLE
SYSTEM WAS DISORGANISED
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COMMENTS ON

This sample was small and the findings and comments are general observations.

1. It would appear that organising parole pre-release was not a major issue for
prisoners.

2. There appears to be a lack of information about to whom parolees must report at the
Community Based Corrections Centres (CBC). Most will only find it out upon
attendance at the CBC. It was not determined that this was a problem in itself, but
information deficits were regular comments.

3. Over one-third of parole applicants had expectations that were not realised and this
appeared to be a result of limited information and a reported lack of organisation in
the process.

4. 50% of parolees were experiencing problems related to parole, the primary one
being the required contact with the CBC, its frequency and location.

Family relationships and expectations also caused problems.

5. All parolees interviewed had a perception that parole was to do with supervision and
the enforcement of good behaviour. A small proportion (14.3%) saw it as a "big
stick", that is, "you make a mistake, you get extra time". Another small proportion
(14.3%) saw it as a positive support system.
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BERlNSON, HON J.M.

Attorney General
examined:

The CHAIRMAN: The Committee will seek an extension of time to report early next year.
We had anticipated that you would be the last of the witnesses, we came to the opinion that
we had to do more work concerning Aboriginals and their impact on the criminal justice
system. We have had great difficulty finding Aboriginal witnesses or people in the
criminal justice system with knowledge about Aboriginals to talk to us. Not wishing to
allow that to constrain us, we have decided that we will pursue the matter during the
Parliamentary recess. Many of the other recommendations are virtually finalised.

Hon J.M. BERINSON: I apologise for not being able to turn up last week and thank: you
for giving me this opportunity to appear again. I am not proposing to make a formal
submission. I would like to make a few general comments and then take your invitation for
either discussion or questions based on the background you have developed yourselves.

The basic question is - I will not elaborate on it because people will either agree or not 
whether we should have parole at all. After a number of years in this portfolio, I have no
doubt in my mind that the calls for its abolition are misconceived. I am sure it has a useful
place in the system and that to consider its abolition would be quite mistaken.

The current parole system is significantly different from the system which was in place
when the present Government took over. That earlier system was the subject of criticism
for several years. The current system was agreed to by all parties in both Houses and had
the general support of the individuals and the groups who are usually consulted in the areas
for which I am responsible.

In spite of that and within a very short time, the new system came under attack. I was not
surprised about that because in looking at the background to this situation I have been
struck with the fact that no matter which jurisdiction one considered, rio-one was satisfied
with their parole system, any more than they were satisfied with their sentencing system.
Constant changes have occurred everywhere. I am not talking only about Australia, but
also about systems internationally. Constant changes have occurred in the way people
approach the problem of arriving at the. "right" sentence and the correct disposition of
people after sentence. If one follows the matter through, very often one finds jurisdictions
following each other through a whole series of changes. Jurisdiction A will copy B, just as
B is on the verge of changing to C's pattern.

The first thing one has to accept in the area of law enforcement is that there is no such thing
as a completely right system, let alone anything approaching a perfect system. The
constant search for a satisfactory system is a reflection of the continuing mistaken belief
that somehow the incidence of crime can be reduced, or the problem of crime resolved, by
the punishment system at the end of the day - by the police, the courts, the prisons and so
on. Somehow they are the elements of the law enforcement system which are most easily
recognised and the most visible and there is a continuing misconception that the problems
of people's conduct can be solved by the way they are dealt with after they have offended.

It is easy to say that one must look at the nature of society and its problems - unemployed
youth, broken families, drugs and so on - and overcome them, or at least tackle them.
Everybody says that should be done, but nobody knows how to do it. I will relate that
comment to the advice you gave me, before we started, that you were going to spend more
time on the Aboriginal aspects of your reference. I welcome that and I would like to link it
with what I have just said.
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The cnncism of the system we now have is generally based, not simply on the often
expressed view that it does not really indicate the true nature of the sentence, but on the
belief that the system is somehow "too soft on crims" as the saying goes - that people get
out of prison too early. My understanding of the position is that on average they do not get
out all that much earlier than they did before the current legislation was in place. A general
comment that one often heard when people were discussing the earlier system, was that,
more or less, the minimum sentence was half of the maximum sentence. In many cases it
was significantly less than half. The best estimate I could make was that on average
minimum sentences were about 40 per cent of the head sentence. Now, as you know, we
have come down to a third, except in the case of sentences over six years where the
calculation starts increasing the proportion.

As to whether a third is enough, I am unrepentant about the support I gave to implementing
the current parole provisions on that basis. I am well aware that a wide group of people has
argued that if parole is to continue, at least the earliest date of release should be increased
as a proportion. We already have adequate capacity within the current legislation to meet
the problems of individual cases which might require more than the standard result.

It seems to me that is found in two ways: First, in the very wide discretion given to the
courts in respect of head sentences - and it is a very rare case indeed where the maximum is
applied.. in other words, a discretion is still left in the courts to increase the sentence.
Second, there is complete discretion in the courts as to whether parole should be available
at all. Under what I have been calling the earlier system, a view developed, on the basis of
various rulings of appeal courts, that a minimum sentence should always be provided unless
there are very substantial and expressed reasons to the contrary. We deliberately drafted
the current legislation on the basis that it should require a positive determination by the
court that parole should apply, and not as was originally considered; namely, that it should
apply unless excluded. It is certainly possible - and it may well be an idea that could be
considered - to strengthen the aspects of the legislation dealing with the requirement to
expressly provide parole to perhaps fill in any gaps which the judges perceive as to their
ability to refrain from granting parole.

In all, I believe that the combination of the court's discretion on sentencing and its intended
absolute discretion on the granting of parole should meet the problem of adequate
sentences. That will depend, of course, on public perceptions as to what is adequate, and
we are going through a period where almost no sentence is accepted as adequate, but I do
not believe in that either. I do not see that longer and longer prison terms will solve a great
deal.

I should not leave this part of the conference without making reference to one change in
circumstances over recent years which, if anything, would support the refusal of parole in
certain cases. One of the major attractions of parole, and one of the arguments for its being
the method in the more serious cases - that is, those attracting longer sentences - is that it is
not in the interest of the community to have a person who has spent a long time in a very
restricted and disciplined environment suddenly tipped out into the community, and that it
is better to ease that person out through a process which involves supervision, but in the
community, where he can gradually get to grips with circumstances. That is an important
element in helping people to return to law abiding and normal conduct after their release.

That has been an important attraction of parole and it has been one of the arguments against
denying parole, especially to people on long sentences. It is true that we previously had a
work release system for prisoners who were accepted as suitable for it, who had served long
sentences, and who were then in the last few months. That work release system, as the
name suggests, allows people to go out into the community on a daily basis to look for
work and preferably to engage in work. On the other hand, the work release centre was
commissioned as a prison, and the conditions there were very much related to prison
regulations and precluded prisoners, at that stage of their sentence, from doing anything
other than engaging in work or looking for it, and for the rest of the time they were
effectively still in prison.
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The introduction last year of the community corrections centre program was a significant
change although I do not think it was really noted at the time as relating very much to this
question - but it replaced the work release centre, with its prison connotations, with the
community corrections centre. That of course allows a prisoner in his last months to
engage in a whole range of activities in the community, which work release previously did
not do. The availability of that for up to six months is another way of easing prisoners,
especially long term prisoners, back into the community. So to the extent that there might
have been a reluctance in earlier days to exclude parole, even where the judge might really
have thought it was a good idea, you now have that alternative.

I did not want to make any other preliminary comment but I am attracted by your advice
about further study on Aboriginals to just add one thing. I said earlier that one of the
problems about law enforcement, and particularly about prevention of crime, is that people
are very good at providing an analysis of the problem but stopping short of providing the
solution. I have done that myself many times, but I console myself with the thought that I
am in good company. Everyone has been concerned with this, and the present Governor
and former Chief Justice made a number of very strong observations about the fact that we
are not going to solve the problem of lawlessness, and especially of juvenile offending,
without tackling the basic social problems, and I have mentioned some of those briefly
family breakdown, long term unemployment, drugs, and so on.

The problem is how do we do more than is being done about the drug problem and the
general problems facing adolescence which are encouraging the rate of offences being
experienced. I do not know whether this is relevant to what the Committee is doing, but it
strikes me that in spite of the growth of offences we have a limited number of individuals
entering the prison system. The problem is that most of them keep going through the
system and the numbers are kept up by a relatively small proportion of the community.
Therefore, they can be targeted and recognised, but what do we do about them? Also, there
is a special problem within that general problem which concerns Aboriginals.

I once shared an office with Gordon Bryant who was one of the Federal members of
Parliament from Victoria. I used to find him very frustrating at times. Often we would be
dealing with a problem and searching for a solution and he would conclude all further
discussion by saying that "Surely it cannot be beyond the wit of man to ..." - whatever the
problem was - to solve that problem. What concerns me is that so often in this criminal
area, whether they say it in those terms or not, people are really say, "Surely it cannot be
beyond the wit of man to solve it?" That is especially the case with the Aboriginal
situation. It is not helpful to come up with reports which further analyse the problem
without at least pointing the way in some constructive sense to overcome the problem
which either is not already there, or which might be .. there but is not implemented
sufficiently. It is a frustrating area and I do welcome the particular interest that the
Committee' has indicated' it will take in it. That is about all I would like to say at this point.

Mr TRENORDEN: You said at one stage that you did not consider that gaoling people was
an option that would be a deterrent. Part of the problem is that people want penalties and
gaoling people is considered to be both a deterrent and a penalty.

Hon J.M. BER..I:1:'TSON: I hope I did not give any impression that I did not see any role for
imprisonment at all.

Mr TRENORDEN: I am not saying that you did.

Hon J.M. BER..I:1:'TSON: I am not taking your comment that way either; however, I was
going to add to that the fact that we are looking for alternative non-prison penalties all the
time is because in certain areas it is relevant to keep trying to avoid imprisonment unless it
serves a purpose.
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Mr Trenorden is probably right about my views on imprisonment as a deterrent. Probably
every person has given up the argument for the virtues of imprisonment as a place for
rehabilitation. Prison can serve some purpose for those people who are amenable to it and
we do our best there, but the thought that you can take people in and teach them to be good
was abandoned a long time ago. I agree that that leaves, in certain cases, the need for
prison as punishment. It is a matter of exercising one's judgment as to when that is needed.
To that I would add a second use of prison which is a positive application of it, and that is
protection. There are people from whom the community must be protected. We can all
think of some examples which go to the top end of the range. If one thinks of the Birnies, it
is inconceivable, despite the fact that they are entitled to have somebody review their case
in 20 years, that anyone would feel that the community would be safe if they were living in
it; so that is a protection.

There are some terrible cases in the sexual violence area of repeat rapists and of convicted
rapists - I am using the old term and not the current legislative term - on parole who have
committed serious acts of sexual assault. In spite of the fact that I am not a great advocate
of imprisonment, my general view in those sorts of cases is that we should throwaway the
key; I do not care how lo.ng an offender of that sort is held in prison.

Another category that worries me very much - and because I do not know who will see this
transcript I will be careful not to oversimplify the matter too much - concerns a sense in
which you might apply the protective aspects of imprisonment to offenders who are
committing offences which, looked at one at a time, you would not say are serious and
which justifies the protective application of imprisonment. These offences include car
stealing or break and enters. People get very angry and upset about those offences but if
you are dealing with someone who has stolen the odd car or even committed the odd break
and enter, remembering how petty that offence is on the whole - an average of $50 is
estimated to be taken in the average break and enter - you are only dealing with petty
thieves. However, there are two aspects to it: Firstly, it cuts close to people's feelings of
security and so on and, therefore, the offence must be taken very seriously. Secondly, a
group of offenders constantly commit these offences. It is not unusual for a file to land on
my desk which deals with somebody who has been sentenced for 60 break and enters; they
have been arrested for one and thrown the rest in and cleared the decks and end up with
between six and 12 months imprisonment.

One of the things that worries me is that people have to be protected against that sort of
constant offending behaviour as well. The problem with using prison sentences as
punishment is that if you look at it closely - and I think you will find this if you look into
the Aboriginal question in particular - the crimes are committed by people in a particular
age group. An enormous proportion of these offences are committed by people between the
ages of 18 to 22. I do not have the figures in my head, so do not hold it against me, but the
Committee must be aware that the rate of Aboriginal imprisonment is roughly 10 times the
rate that would apply proportionate to their numbers in the general community. In round
figures I think the figure is about 30 per cent compared to three. What is worse, if you
break down those figures into age groups, you find that in the 18-22 age group numbers
that get close to three quarters or the whole of the population in that age group in prison in
the year. That does not mean, obviously that everyone aged between 18 and 22 is in prison.
What it means is that a number of them are so often in prison which produces those very
stark statistics. The Committee may like to have a look at that because it has been a while
since I looked into it. Someone once suggested to me, not just in relation to Aboriginal
rates of offending but in general, that perhaps the solution would be to sentence any
offender who is convicted between the ages of 18 to 22 to imprisonment until the age of 22.
That is on the view that they grow up a bit after that and you will keep them away from the
possibilities of offending through what one might describe as the dangerous years.

Obviously that is not the answer, but we do not seem to have any answer to the problem of
people with 60 break and enter offences or 60 car stealing offences, because each one
individually is regarded as not worth a sentence of three or four years, and even

Joint Select Committee on Parole 23.11.90 Page 4



cumulatively not, and the younger the offender the greater the tendency for another chance,
and so on. People might say that we are not going to achieve much by an extra year in
prison but, given an average of one offence every weeknight and weekends off, we might
be preventing 260 break and enters or 260 car thefts. I say that because one of the things I
have never been able to get to grips with, and I have tried discussing it with prosecutors,
judges and so on, is that the protective aspect of imprisonment should not only be thought
of in connection with the Bimies and the like. There is that problem at the other end of the
spectrum which is a very serious problem, and where I think we are entitled to say it is not
just punishment but is also serving a protective purpose. I am sorry, that was a very long
answer to a short comment, but it is part of the real frustrations one has in trying to match
the system of law enforcement to the pattern of offending.

Mrs EDWARDES: Just to add to that, I received a letter only this week from a constituent
of mine which highlights very clearly the problem that you have identified; that is, that we
ought to ensure the protection of the community not only from the serious sexual types of
offences but also from the constant repetition of break and enter. This constituent has a
sports store which has been broken into on numerous occasions over the years. In the last
six or seven weeks - I cannot remember exactly - his store has been broken into six times.
All sorts of sporting apparel, but mainly Reeboks and other shoes, have been taken, not the
sporting equipment. On each of those occasions the offenders have been of Aboriginal
descent. It is now costing him, because he cannot get insurance. His insurance has been
cancelled because of the number of break-ins, and that does not mean he did not have
adequate locks or did not install a proper alarm system. He had all of those. He says his
only alternative now is to live on his work premises. What sort of a society do we allow
whereby people actually have to live in their workplaces to protect them? That very clearly
highlights your point.

Mr TRENORDEN: On the other side, not that I want to get into general discussion on this
issue, in my community there is an elderly lady who nailed all her windows and all doors
except one shut because she is terrified for her person; not that anyone had ever come in
and threatened her, but they had regularly entered her house and stolen objects. That has
left her in a situation where, although she is still there, she is living in such fear that she has
nailed herself in and she will be nailed in when it is 100 degrees.

Hon J.M. BERINSON: You are all aware of the home detention legislation and I am
urging very strongly that it be given enough priority in the Assembly to get it through in the
next couple of weeks so that we can get it into place. I think that might be a useful
combination of restraint on the one hand without the need for excessive imprisonment on
the other in the case of these types of offenders e , Members will see, if the Assembly has the
same second reading speech as 1 gave, that at the end I indicate that I am looking for
extensions of this once we have had some experience with the application of home
detention in the limited fields we are starting with.

There is a problem, in that the people who work in this area indicate that there are limits to
how long people can realistically be expected to maintain the self-discipline of home
detention. It is not a soft option at all, although it appears to be on the face of it, but I think
that is something that we might well look at eventually as being extended to a form which
allows a home detention order to be made as a sentencing option rather than, as this
legislation does, as an administrative option for a limited number of people who are
originally sentenced to 12 months. I do not see that as the solution either, but I think I am
right in saying it is the only case where one could realistically argue that what it provides
does give it a protective element while still in the community. None of the others 
community service orders, community corrections centre programs, etc - restrict people in
the way that home detention does, so none of them have that potential for a protective
element. That is certainly something we should be exploring after we have had a bit of
experience with home detention in its original form.
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The CHAIRMAN: We have considered very carefully the concept of leave to the
community, or whatever one likes to call it, to have some rigour about the supervisory
component. I think: it is fair to say that there is a general concern that supervision is fairly
lax. There was no greater example of that than when we talked to prisoners; one in
particular told us an horrendous story about his drug taking and bank robbing activities
while he was on parole, and how he reported regularly to his parole officer.

Hon J.M. BERlNSON: In between offences, you mean!

The CHAIRMAN: That is right. He was unemployed, yet had a 20 foot boat in the front
yard, a house full of $50 000 worth of furniture, and a Mercedes Benz in the drive. As he
said, he did everything right as far as the parole officer was concerned; meanwhile, he kept
going down the road of criminal activity. There is obvious justification for the
community's concerns with examples like that.

Hon lM. BERlNSON: We are dealing with thousands of people though, and I do not think
it would be hard to find the odd example. The real worry is how typical that might be. Can
you give me some idea of what sort of years you are talking about in his experience? Was
it recent?

The CHAIRMAN: Yes, it was recent. From what he was saying I got the impression it
was definitely within the past two years.

Hon J.M. BERlNSON: It is just that there was a substantial administrative change in parole
about three years ago, so if it is within that period -

Hon T.G. BUTLER: It is the old story, once on a treadmill, it is very hard to get off the
treadmill. .

Mr TRENORDEN: It is pretty clear from speaking to those prisoners that those who want
to go straight, go straight, and those who do not, treat it as a joke.

Mrs EDWARDES: I have a question for the Attorney General in respect of the home
detention system and the Aboriginal problem. It can be identified very clearly into two
main areas - metropolitan and country. In respect of the country, some of the communities
are very responsible and responsive to requests from officers of whatever nature, whether it
be education or police or corrective services, in terms of looking after their own. I can see
that home detention could be modelled and modified to be of some force in those
Aboriginal communities in the country. However, when One considers the metropolitan
area, and looks at the Cullacabardee Village Community, and I am sure that Ted
Cunningham would agree with me, the police will not go in there. They may go once every
three weeks.

Mr CUNNI::N"GHAM: Bill Doherty often goes down now. He has taken a great interest in
that community.

Mrs EDWARDES: They have had real problems. That may be the case since Bill has been
there, but what happened previously - which is only several months ago? The police would
go every two to three weeks in a cavalcade of cars and tow trucks. They would go in and
come out again. Of course, if a home detention program is operating it may not work in
those Aboriginal communities. Has the Minister looked at that in terms of the metropolitan
group of Aborigines and whether it would be effective?

Hon J.M. BERINSON: It could be effective with some and not with others. The pattern of
home detention that we are proposing to establish in the first place requires a case by case
consideration and approval. The major element in gaining approval will be satisfactory
residential arrangements that lend themselves to proper supervision. One of the many
factors to prevent this new system from being as simple as it might sound, is the one you
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are referring to. On the whole though, I think we will have greater difficulty from the
Aboriginal point of view in non-metropolitan areas. Everything is predicated in home
detention on either regular checks by telephone and/or contact visits. The more remote the
area the more difficult it is to find the manpower and the time to be covering the distances
involved for the contact visits. We could install telephones at our expense, and that would
still be cheaper than building another new prison every three years. But that has its
limitations too, as you go out, so it will not be a simple problem to overcome. Nonetheless,
it is not insuperable and to the extent that it can be implemented it has got to be
implemented. It is in place in the Northern Territory which has the highest concentration of
Aboriginals in the population. Everyone acknowledges that only a proportion can be dealt
with, but if they are suitable for that program it is a good alternative and it is pursued. If
they are not suitable for it, and the sort of case Mrs Edwardes has given would seem to
come into the second category, it simply will not be able to be applied.

Mrs EDWARDES: We are trying to address some of the issues of how we can assist the
Aboriginal community. Home detention is perhaps one of the ways in which they can be
assisted rather than imprisoning them, but that may not be easy in the metropolitan area.
As the Attorney General has mentioned resourcing will be the difficulty in country areas,
but home detention will be far more effective in those areas than in the metropolitan region.

Mr TRENORDEN: Also in the country areas people will know who is meant to be home.
To some degree it will be self-policing.

Mr CUNNINGHAM: Mrs Edwardes brought this to my attention when she mentioned
Cullacabardee, and I cannot overemphasise this. However, in the last six or eight months
Bill Doherty, the Warwick Police Superintendent, has taken a great interest in
Cullacabardee. He believes the crime rate in that area is turning around. You may be
familiar with one of the leaders there, a woman named Ivy Quartermaine. If more police
took that interest it might be a help. Bill Doherty and Ivy Quartermaine should come
before this Committee before we close it down. He could bring Ivy with him.

The CHAIRMAN: It is quite significant the role that women play in Aboriginal
communities in terms of the controL They are also on the receiving end of a fair bit of the
violence which has become renowned in certain communities. They playa big role in
controlling and attempting to control.

Mr TRENORDEN: I would say that women in Aboriginal communities, in terms of these
issues, just about play the total role.

Hon T.G. BUTLER: I will address Max Trenorden's comments in respect of car stealing
and breaking and entering. One of the big problems - I do not quite know how we could
get around it; it is probably beyond the wit of man - is the question of public perception of
sentencing for those sorts of offences. We have what appears to be a certain amount of
frustration from the police who pick up these people, put them to the courts, the courts
seem to give them light sentences. They should, as I do not believe they should be locked
up forever. However, between the police reaction to that public criticism, and the media
fuelling the problem of the public perception, when you finally get down to the question of
what is a proper parole, leave or release system - whatever one wants to call it - how does
this help in the final wash? It is a constant concern I have. People in responsible positions
are fuelling a bad perception of the overall scheme.

Hon J.M. BER.lJ'.l"SON: If I had thought of a solution I would tell you. It is just very
difficult. The media have taken to reporting the minimum sentence likely to be served on
the basis that parole is automatic. Among other things I do not think there is a general
awareness of the implications of a breach of parole in terms of sending a prisoner back to
his head sentence. It is only recently in the current system that we have introduced a
system of partial credit for so-called clean, street days, but they do go back to their head
sentence without remission. People who breach parole are putting themselves at risk of
substantial additional imprisonment.

Joint Select Committee on Parole 23.11.90 Page 7



All of that is a bit too complicated and the fact is that on the whole the great proportion of
people do qualify for release at the earliest estimated date. There is one other small
category that I must say, I believe, has not been explored far enough, and we may be
gradually moving to it with things like confiscation of proceeds of crime legislation,
especially in the area of white collar crime. I do not think we have given enough weight to
alternative sentences. There are some well known cases of people in breach of trust or
other quite serious but nonviolent offences given long sentences but no financial penalty,
for example. On the whole, in that area, you are dealing with people where imprisonment
of any length at all is a significant factor. Unfortunately too many people going through the
prison system do not worry about it too much. They are used to that system - in their own
peer groups there is not a great deal of reflection on them as a result of that experience 
whereas on the whole in the white collar areas you are dealing with people who at least are
sensitive to that and are heavily affected.

The Criminal Code has always permitted mixed sentences. I should not say always;
certainly it has since I have been taking any notice of it. You can have a mix of
imprisonment and fines. Perhaps one of our problems is that our fines have been too
restricted. Although we have a general maximum where not otherwise specified of
$250000, that is probably not enough for some of the things we are looking at. Not only
that, it applies only where no other fine is specified, and mainly where they are specified
they are inadequate.

I have one particular case in mind - it is very recent and I will not mention names - of a
person charged on 10 serious counts and sentenced to three years on each concurrent. It
was for a very serious financial act. The effect of that would be one year's imprisonment,
given the sort of good behaviour which you would anticipate. Whether it was three years or
18 months I do not think makes much difference; people in the position of that prisoner
would be as nervous of the prospect of sharing six months in prison as 12 months. But
what occurred to me afterwards was that that is really unsatisfactory in that if people are out
to make profits in this way you ought to be attacking their assets, and I could not see why
you should not, for example, have a lesser sentence - maybe two years instead of three, or
18 months instead of three - but instead of having the other nine counts subject to the same
sentence concurrent, have nine lots. In that case I think the maximum is currently $25 000,
which is inadequate. I cannot see why we could not have nine lots of $25000. We have
seen this Milken case, which came up to $750 million. Admittedly they gave him 10 years
as well, but $750 million!

Mr TRENORDEN: It is a fair wage is it not?

The CHAIRMAN: Not a bad return.

Hon J.M. BERINSON: There is another case which attracted seven years but no fmancial
penalty. It was a white collar crime. Why should we really take satisfaction in what turned
out eventually to be a sentence of seven or eight years with parole? Why not three years
and $2 million? People say, "Well, that creates problems when you come across people
who do not have the assets to attack." You just face that problem and make it
proportionate. But many such cases could just as well be served with a short sharp,
imprisonment sentence but a very heavy penalty.

I am proposing, in the next round of Criminal Code amendments, to change that $250000
limit fine to an unlimited amount, and that is in the hope that some thought will be given to
this.

There is one other aspect if I can just share it with you, and that is people say that
eventually you will reach the point of requiring the offender's house to be sold to meet the
penalty, and that is a hardship on his family. I have always found that difficult to
understand, because I have proceeded on the basis that the imprisonment of a member of
the family is also a hardship on the family, so we have to explore all those avenues. What I
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am trying to say is that imprisonment, with all its implications, including parole, has an
important place, but I trunk the courts are right in saying it is the penalty of last resort. That
has to be followed up with enough other resorts to let the community be satisfied in the end
that, either alone or in combination, the sentence is adequate for the particular offence.

The CHAIRMAN: I think it is fair to say that we have considered the issues you raised.
You put forward the idea of short, sharp imprisonment and fine. We are actually
contemplating the issue of giving to the judge even more options so that it could be a short
period of imprisonment, a fine, and some sort of supervision or supervised release at the
end, with some rigours to that supervision so that there would be three components to the
sentence, not just two, or one, as the case may be. I would like to have your comment on
that.

Hon J.M. BERINBON: I trunk that is right.

Mr TRENORDEN: One of the problems with the fine though, as I think you will
recognise, is that if the person decides to take the option, the fine becomes a gaol sentence
anyway.

Hon J.M. BERINSON: Why?

Mr TRENORDEN: If the person does not want to pay the fine.

Hon J.M. BERINSON: Oh, no. Theoretically we have the power now but it is too rarely
pursued. We have got the power to execute against property.

Mr TRENORDEN: May I mention the other' side of the scale? In today's news is Nina
Falconer. That is one case where the community obviously believes that the punishment
was inappropriate because it was the minimum term for the crime she committed. That is
one area that you have not mentioned, but I presume you would be in favour of allowing
more discretion.

Hon I.M. BERINSON: Cases like that, and there are others, are very difficult to handle, I
must say. Despite my limited appreciation of the value of imprisonment, I did feel in
earlier days that in cases of murder and wilful murder the sentences were really inadequate
for the seriousness of the offence. That is why, even in a modest way, we moved from
what was effectively a minimum of five years for murder to seven years and from 10 to 12
as a minimum for wilful murder and then the other options of strict security life
imprisonment and literal life imprisonment. There is always a remedy if the case is hard
and bad enough and that is by Executive action to reduce a penalty. They are very limited.
I think certainly in the last five years I cannot remember more than about three. One was
the Mickelberg case. That was the only one on special grounds. Nearly always in other
cases they are on compassionate grounds - the prisoner is dying or something of that sort.
There is no purpose to holding him in prison once that is known. I really have to think
more about it- wilful murder is wilful murder - it is not a verdict that is easily arrived at. I
have to confess that I really have not thought about it. I am aware that in other States they
are giving judges the discretion and that there have been some cases where there has been
either a very light sentence and, in one case, probation. Again, I think that was a mercy
killing - I really do not have the detail. I have to confess I have not thought about it. When
you ask me to think about it I would have to say there should be some room for discretion
in the court in the special case so as not to leave it to Executive intervention.

The CHAIRMAN: We have discussed this matter in Committee. I do not think we would
be advocating an alternative to imprisonment. What we are advocating is some discretion
for the judge in terms of the sentence that is handed down, but not an alternative. It is a
very serious matter and we would not advocate that at all - in fact it has never been
discussed.
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Remand and its impact upon the sentence is another topic the Committee has been
discussing. We have had a number of submissions from various members of the legal
community asking that remand be taken as part of the sentence. Currently, as I understand
it, the judge has the option of considering a period in remand when sentencing, but that is
all. It has been suggested to the Committee that a period of remand should statutorily be
considered as part of a sentence and be considered in the judge's sentencing. Do you have
any thoughts about that?

Hon r.M. BERINSON: I must say that I have been under the impression that the courts
now invariably take that into account, but I cannot say that I have explored it. It is more an
assumption on my part. Have you had any indication that they sometimes do not take that
into account?

The CHAIRMAN: The law is that it can be considered. We do have some documentation.

Mrs BURN: It is considered as a mitigating factor rather than there being a facility to
backdate the sentence.

Mrs EDWARDES: What we will probably be seeking from your officers is an opinion on
whether there is any difficulty in making it a statutory requirement to actually backdate that
sentence. The conviction would actually be backdated and before we make a final
recommendation on that the Committee must know whether there is any legal problem with
backdating a conviction.

Hon r.M. BERINSON: Going on the assumptions I have developed about actual practice, I
had not seen this as a real question so I have not considered it. I would be interested to
have you explore it further and come up with Some proposal if you think there is a practical
point to be served.

The CHAIRMAN: I think there is. It has been suggested to us by four sources, very
respected sources, that we should look at this issue and the Committee will pursue it.

Mrs BURN: The Law Society suggested that time in custody should be required to be
taken into account and we are of the view that there should be legislative amendments. I
think it is a practice rather than a requirement.

Hon r.M. BERINSON: Yes. I cannot see any problem in principle. I also think,
depending on how it was expressed, there should not be problems of the equivalent of
retrospectiviry, I think that is really just a matter of the terminology.

The CHAIRMAN: I know that remand prisoners has nothing to do with parole, but in
terms of side issues of putting people in gaol and the number of people who spend quite
considerable periods of time in remand and, even if found guilty, do not go to gaol - it is
something like two-thirds or more than two-thirds - I wonder whether the scope of
alternatives to remand should not be increased in an endeavour to keep that number as low
as possible.

Hon r.M. BERINSON: Of course, home detention has an important role there. We
previously tried the bail hostel to overcome the problem of people who would have been
admitted to bail but did not have the home or residential circumstances to make that
appropriate, but that has frankly been of very limited use and it is a much underused
facility. Home detention is a more realistic one. The difficulty in this area is that I am sure
there is a continuing use of remand deliberately by some of our judges and magistrates with
a view to making an impression on the people who are before them.

Mr TRENORDEN: That is a valid point - the person would be in shock of the likelihood
of going to gaol.
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Han r.M. BERlNSON: I have some problems with that approach to it, but I have got
problems with all sorts of things. The problem of sending an offender who is a chronic
alcoholic to gaol for his own good so he can have a period of drying out is done with the
best intentions, but it is not the purpose or the function of prisons to do that. Every now
and then you have to accept the judgment of the courts in cases like that.

The CHAIRMAN: Regarding the issue of the judiciary; it has been fairly clearly and
concisely put to the Committee that most reviews of parole for the past two to three decades
have put the line that alternatives should be used and that prison should be the place of last
resort. The judiciary says that but there is evidence which clearly indicates that, although
they say that, the practice and procedure they adopt does not reflect that. In other countries
the judiciary has had to make a conscious decision to learn about and to visualise the
impact its decision has, to turn around the tendency to imprison and to implement the
policy of prison as a place of last resort. I do not know what you do with that. Because of
our unique relationship with the judiciary, I do not know how you encourage it to
implement the philosophy it says it has. The Chief Executive Officer of the Department of
Corrective Services very clearly put the view that it was not doing that. I wonder whether
there is a way to encourage them down that path?

Han r.M. BERlNSON: Have you discussed that with any of the judges?

The CHAIRMAN: Yes, we met them at an earlier stage.

Han r.M. BERINSON: I have no doubt that the view they are expressing is their real view,
that they are not just using a formula and then adapting it for what they would have done
anyway. I think certainly the view of the Appeal Court - and that would mean all of the
Supreme Court judges - is that years of imprisonment should be the sentence of last resort.
That message is being taken up in the lower courts, as it must be. The same view is
expressed in one appeal after another. It might not hurt to have a follow up discussion with
the judges to see what they think might be done, but it is a very difficult area. There are
innumerable forums, seminars and conferences of judges applying themselves to relatively
uniform approaches to sentencing. Some get down to very technical calculations and points
on a graph and all manner of means, and at the end of the day they still come up with very
different sentences. The Committee needs to discuss that more directly with one of the
senior judges.

Mrs BURN: One of the District Court judges, who discussed that briefly, mentioned that
the Federal Crimes Act 1987 provided a very good range of options for sentencing and that
they were quite interested in having that range of options.

Han r.M. BERlNSON: I do not know the Act so I do not know which of the options is not
available in this State. Western Australia is not the first to implement home detention, for
example, but it is certainly not the last. I think it would be about the third in Australia, and
we have been trying to follow good examples whenever they come to attention. I think it
might have suspended sentences that Western. Australia does not have.

The CHAIRMAN: It has further discretion in sentencing and also the mixing of
sentencing.

Han r.M. BERINSON: We do have that, at least in theory. We do not often see it.

The CHAIRMAN: It is made very clear in that Act that it is quite reasonable and
legitimate to mix sentences, and they felt much more comfortable because that provision
was clearly stated.

Mrs BURN: On the other hand if you state the options too rigidly then they will say it is
inflexible, and that they want to have the discretion. It is a difficult area in which to make
any definite rules to please everyone.
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The CHAIRMAN: Thank you for coming.

[The witness retired]

THE CUMMITTEE ADJOURNED
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The CHAIRMAN: Thank you all for attending today. We have considerable difficulty
getting Aboriginal people, or people who work with Aborigines, to come and talk to us
about the issues of parole and imprisonment. When I had a chat to you people during a
visitors' meeting about a month ago and said you could all come I did not think that you
would all tum up. I am pleased that you have.. I know this will be an entertaining morning,
just as my evening with you was entertaining. I was clearly acquainted with the problems
as you perceive, feel and understand them. I think it is appropriate that the Committee have
the same sort of input that I had.

In addition to considering matters associated with parole we have been looking at the
effects of imprisonment, alternatives to parole and imprisonment, and the impact which
imprisonment and the law have upon Aboriginal and white people. Would someone like to
give an overview of how you see the issues related to Aborigines, parole and the prison
system?

Mr BRIDGE: I am the coordinator of the Aboriginal Visitor Scheme. Unfortunately on the
last occasion when you met with visitors I was not present as I was on holidays. I was
unaware of how this meeting would proceed and I think some of the visitors are in much
the same situation. Initially I guess some of them may be a bit reserved in coming forward
but hopefully as the morning progresses we will all loosen up and take part. I will pretty
much leave comment on the overview to individual visitors who can put forward the points
they wish to make about the parole situation. I thank you for giving us the opportunity to
come and address you today. As we proceed with the discussion the visitors may become
more relaxed and will certainly be happy to participate in the morning's meeting.

The CHAIRMAN: Thank you, John.

Ms MARSHALL: The first Aboriginal person appointed was Thomasisha Passmore, who
was appointed for two years including nine months of Aboriginal involvement in 1987.
Then Joan Winch was involved for two years. Pat Dudgeon came next. It involves a lot of
work, time and dedication to work on the Parole Board and a lot of connections out in our
Aboriginal communities. The law authority has no authority to change anything, but
Aboriginal people think that they do. Therefore when these problems arise in prisons we
have no say, or they have no say. People expect us to do something for our Aboriginal
people. The decision was made to get someone to do something. The greatest influence for
having an Aboriginal person on the board is that you have to have someone to understand
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the culture and the community, to know the family line and support the family, and a
prisoner's background. It is important to know if he has drinking problems. There are
different programs at times. A person must know where to go for alcohol programs. The
biggest problems is signing the confession, if a person is still in prison. That means a
person who goes to prison and pleads not guilty stays in longer. A visitor must have the
faith of knowledge and be able to put up a case for him.

The CHAIRMAN: You made the point that if an Aboriginal person is charged and pleads
not guilty he ends up staying in gaol longer. I presume you are suggesting that his
opportunity to be bailed is minimal. Is that right?

Ms MARSHALL: Yes. If the person sent to prison pleads guilty he gets out quicker than
the one who pleads not guilty.

The CHAIRMAN: So there is an incentive to plead guilty?

Ms MARSHALL: Yes.

The CHAIRMAN: Is that common?

Ms GUNNING: Reasonably common.

The CHAIRMAN: We are acquainted with the statistics that Aborigines are often charged
with quite minor offences, although they may be numerous. How common is it for
Aboriginal people to be held in custody before trial? Do Aborigines decide to plead guilty
so that they can leave?

Ms MARSHALL: First, a lot of Aboriginal people do not know their rights. Since I was
appointed an Aboriginal visitor I have sat down and explained to people what are their
rights. There are many things I did not know until I got into this visitor scheme, such as
knowing my rights. We educate the prisoners; when they are picked up they do not have to
sign, and we tell them these things. A lot of our people do not understand or know their
rights.

Ms HARRIS: I am an Aboriginal visitor. A lot of Aboriginal detainees plead guilty
straight off because they really do not have enough faith in themselves. They seem to think
that they will be thrown in gaol anyway, so a lot of them plead guilty rather than carrying
on with the proceedings in court.

The CHAIRMAN: The last time I met you many of you had' quite impassioned comments
about the prison system. Do any of you wish to comment on that issue?

Ms PRYOR: We see a lot of boys who are sentenced to seven or eight years gaol without
parole. I would like to know if that is because of the nature of the offence which they have
committed? I was wondering why they do 001 get parole.

Mr VAUGHAN: I see Aborigines fail to receive parole-type sentences and at times it is a
little hard to pick the reason for that. Generally the judge comes to a conclusion that the
prisoner will not respond to parole. That could be because they have had parole in the past
and broken it, or had probation in the past and broken that. It is really up to the courts to
make a determination. One of the figures released shows that Aborigines tend to break
their parole conditions more than white people. That may be something we can explore and
comment on today - whether there are any reasons for that. It is possibly that the courts
have a perception, whether right or wrong, that Aboriginal people - not all Aboriginal
people but those who do not get parole - will not abide by their parole conditions.

Ms PRYOR: There is a lot of trouble where Aboriginal boys get about 10 years for an
offence that a white person may get two years for - or even get out, as some of them do.
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Mr VAUGHAN: I find that really hard to comment on from my position. Certainly there
are big differences in the sentences handed down, but sometimes the courts lean the other
way. I can think of some rape cases where Aboriginal defendants have received a seven or
eight month sentence just so they would not be sent to Fremantle away from their country,
as in the case of some northwest Aborigines, for instance. The former Chief Justice handed
down some sentences like that during which he made it quite clear that he did not want to
see these men taken away from their home country. I do not want to comment on the
sentences that are handed down. That is more for the judiciary to answer for. I will not
stand up for them. Examples can be picked out where the courts really seem to have hit
Aboriginal prisoners hard and seem to have hit white prisoners really hard as well. I could
run through a number of examples of 15 years sentences for white prisoners, but by the
same token Aboriginal prisoners have received some very heavy sentences as well.

Mrs EDWARDES: One of the real concerns of this Committee is the statistics which show
that Aborigines tend to break their parole more than whites. Is it because of location or
lack of support? Can you tell us the reason and whether anything can be done?

Ms ROSE: I doubt very much whether the Committee can do anything at this point, but
hopefully in the future something can be done. I believe that a lot of radical changes are
needed in the judicial system, in that there is a lot of racism, and magistrates, justices of the
peace and the powers that be, in general, are the responsible people and they are simply
ignorant of Aboriginal culture, lifestyle and Aboriginal ways in general. This needs to be
addressed and the only way it can be done - in the law courses or whatever - is by
providing courses on Aboriginal culture and lifestyle, and by them spending a little time in
the communities. That is the only way they will learn. Some magistrates and justices of
the peace have never come across Aborigines in their lives until they appear before them in
the courts, and the sentences they are given, in-comparison to the sentences given to white
fellows, are absolutely ludicrous.

Mrs EDWARDES: That point is in respect of sentencing. However, in the case of
prisoners who have been in gaol and who are released on parole for the remainder of their
sentences, statistics indicate that Aboriginals tend to breach their parole more than other
prisoners. What are some of the circumstances?

Mr VAUGHAN: They fail to report. They might be required to stay at a particular
community, to stay out of town - by perhaps residing at Mt Margaret or somewhere where
they will be away from the grog - and that kind of thing. That may apply to some
Aborigines from the goldfields, the Kimberley or the Pilbara. They might go to that
community or they might not even make it, but they break their parole conditions. That is
one way and it might perhaps be useful for you to comment on that aspect.

Ms ROSE: I cannot comment on the outlying communities but the fellows from Kalgoorlie
might be able to do that. I can only say from the experience of the local boys that it is the
same old thing - racism. It all boils down to racism, and they will not front the courts
because they think they will get exaggerated sentences. It i::: 81:-sC'lutely ridiculous, bu.t it all
boils down to racism. That is all I have to say.

Mrs EDWARDES: You have referred to racism within the judicial system, but when
Aborigines within the metropolitan area are on parole they must report to their parole
officers.

Ms ROSE: I was referring not just to the judicial system; I meant the system overall.
Aboriginal people are very shy people by nature. They do not like fronting at places and
they are not used to doing these things on their own. Even I do not like coming into big
buildings or going along the streets in Perth on my own. I hated coming in here on my
own. They are community and family minded people, and they all stick together. It is very
hard for one Aboriginal on his own to push himself, and rather than front the court he just
goes walkabout.
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Mrs EDWARDES: It is important for us to understand that, because if we impose
conditions with which the Aborigines cannot comply, obviously those conditions must be
addressed and changed to a different format. If Aborigines on parole have a problem
corning to a building where they must report -

Ms ROSE: It is not just a building - it is going out, seeing the faces of all these white
people and having to front up to these people. A lot of Aboriginal people are not used to
mixing with white people; it is surprising, but it is true. They would rather stay in the
background, be with Aboriginal people and mix with Aboriginal people.

Hon BARRY HOUSE: Would it help if they had somebody with them? Are you
connected with the visitors' scheme?

Ms ROSE: I am a visitor.

Hon BARRY HOUSE: A prisoner on parole might feel more comfortable if there were
somebody with him or her when they reported to their parole officer or walked into the
building from where they operate.

Ms ROSE: That depends on the prisoner. If they are a hardened criminal, they will not
want anybody. There is a difference. Each prisoner must be categorised in a different way
because they are different prisoners. Some kids steal to live. They cannot be put in the
same category as a rapist/murderer because they are different prisoners and they must be
treated differently.

Mr VAUGHAN: May I focus on something you perhaps know a little bit about? It relates
to a problem facing the Parole Board with regard to some Aborigines, particularly urban
Aboriginal people who live around the town. Some young fellows seem to be reasonably
hardened, they have been before the courts a fair bit and their lifestyles tend to be fairly
wild. They might live at their auntie's place one day, then go off somewhere else, they
might steal a few cars, they might get into the grog, and they just look as though they are
running quite wild. They are a real problem for parole officers to supervise, and I presume
they have problems in doing their parole or wanting to do their parole. Is there any way in
which we can keep these people out in the community and keep them doing the right thing
while on parole, while letting their parole officer know what is going on? I understand that
this Committee would like people to be on parole and they would like to extend that
opportunity to Aborigines. Would you comment on these young fellows who run pretty
wild?

Ms ROSE: I think it is up to the Department of Corrective Services to categorise each and
every prisoner to determine whether they are a hardened criminal, a juvenile offender or
whatever.

Mr VAUGHAN: Does that make sense to you or am I just talking through the top of my
head?

Ms ROSE: Yes, it makes sense. Each prisoner needs to be categorised; you must know
where the prisoners are coming from, their community, their background, whether they are
juvenile thieves or murderers and so on, and then work from there. The system in general
is falling down because from what I can gather this is not done. I have been in the scheme
for only eight months and that is what I can see. A lot of it is racism. Education is the key
word from the very beginning, for both the judicial system and Aboriginal offenders.

Ms DORENDORFF: I work for the Aboriginal Visitors' Scheme. In support of the
comments just made, I feel that the Parole Board must identify the community groups in the
country and urban areas, and possibly tap into those key contact organisations to find out
what support is available. I feel that is not happening to the advantage of the Aboriginal
person. Also, no real support agency exists in the community for the prisoners being
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released. They are thrown into the open and they have great difficulty in adjusting to the
normal community lifestyle. Since the AVS has been in operation, we seem to be
providing that support in the prison and also extending our support into the community.
However, our guidelines prevent us from formally providing that service, and I think the
Government should look at that agency. We consider ourselves an agency because we are
providing support and counselling services to the people within the system. That is
probably one of the main problems that Aboriginal people face, because they do not have
any support. They have difficulty in getting support from their families because the
families have to adjust their lifestyles to accept the father, the brother or the son coming
home again. The parole system fails to look at that sort of breakdown. Certainly they
know that there is a problem but doing something about it is another thing. The Parole
Board and judicial system should tap into the available agencies or service groups so that
they can have an input and provide support or information.

Mrs EDWARDES: The program called Outcare for prisoners is obviously not being
utilised by Aboriginals. Is it focused to help Aboriginals?

Ms DORENDORFF: They feel intimidated because this is a white area. If more
Aboriginal people were involved, they may feel confident about going to places which are
white orientated. Those things have to be looked at. Outcare does provide a service but
often it is not typical for Aboriginal people to tap into that.

Mr TRENORDEN: Often Aboriginal people will not get involved in communities in
country towns. Is there a way to encourage Aboriginal people in these communities to get
involved in not only dealing with people coming out of prison but also in dealing with kids
who just might get into trouble?

Ms DORENDORFF: Once again we feel alienated in a sense. We do not have the
assurances, we are insecure, and we are victimised. Aboriginal people face many problems
in getting involved in the community. The police are down on them. There is no great
gelling of community spirit to help each other. More key Aboriginal people and leaders
need to be consulted to have an input into the Parole Board to find out what are the
problems so that an agreement can be reached on solutions to assist people to comply with
their parole conditions.

Mr TRENORDEN: Is it not more important for groups in any community to just band
together for support? I do not like having to front the police; nobody likes doing that.
What you need is a group of people which will give support when somebody returns to the
community. I live in Northam and there have been Aboriginals in Northam forever. Some
people in the Aboriginal community who get involved tend to be overworked; too much is
put on them and often they do not get support from other Aboriginals. A lot of support is
needed to back everyone up. Is there a way to encourage these community groups to work
together for the common good of not only the Aboriginal people but also for the
community?

Mr BRIDGE: What you said is correct. A concerted effort has to be made to encourage the
Aboriginal people in the community to accept a greater role, but they have to be
encouraged. Organisations involved in the juvenile area, the Department of Corrective
Services and community based organisations all have a role to play. As far as the visitors
scheme is concerned, we have already commenced a community education program to
encourage Aboriginal people to do more to help their own and also the community in
general. We are geared to do that but on the other hand we have to work under certain
guidelines. The guidelines restrict us to working in certain areas. At this stage, while we
recognise the problems and the things that need to be done, the guidelines restrict us to a
referral role. We have identified that there is a big gap out there in what is required for
Aboriginal people and the community in general. Our organisation set out to set up a
resource unit in the Aboriginal Visitors Scheme to allow us to carry out the referral role
more effectively, to identify the resources, agencies and departments etc within
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communities that can play an important role in this re-education program. Again we feel
somewhat stifled by not being allowed to investigate or perform this role fully. We
certainly see a very important role for the visitors scheme in the community education
program but it also has to apply across the board; it is a community problem. Government
departments, agencies and community organisations have an important role to play; there
must be a coordinated effort. Organisations that are involved have a responsibility to do
something.

This morning we are talking about parole in the main, but the problems arise from the
juvenile situation. Parole gives people the chance to reform or rehabilitate. However, if
rehabilitation is ever going to work, we have to concentrate on young people and try to turn
it around there. Programs must be set up to deal with adult offenders. In relation to young
offenders, certain categories have to be looked at also. I have been involved with young
people in sport and through the Aboriginal Visitors Scheme and I feel certain categories
have to targeted and dealt with in different ways. Community based programs for adults
have to be looked at and modified but, again, we have to look at the community education
process. Juvenile offenders have to be considered in relation to whether they are hard core
offenders or whether they are on the fringes and could go one way or the other; but they
need to be dealt separately. We have to consider whether we are going to incarcerate hard
core offenders. If so, there must be training programs. In respect of those who are on the
fringes, it would have to be a joint effort, where the community would playa greater role in
turning around that situation. We must look also at the young kids aged seven to 10, before
they start offending, and again there must be greater community participation, and the
schools in particular must playa greater role.

As far as rehabilitation is concerned, we can set up programs to deal with groups, but we
must become smart enough to deal with individuals. That is where we are lacking at the
moment. I believe that every individual has a strong point, and has some particular quality
that we need to identify and tap into. It is a hidden resource, if you like. It is a confidence
area, and it may be to do with sport; it may be anything else. Those of us who are in a
situation to do something about it have a big responsibility.

The CHAIRMAN: Today I heard some comment - I am sure it was from Barbara - about
what it was like for an Aboriginal child at school. A number of you have mentioned the
necessity for education, and I do not think anyone would argue with that. What is it like for
an Aboriginal child to go to a primary school, and what sorts of things happen there?

Ms WINMAR: If Aboriginal children go to school and play up with the other kids, the
teachers suspend them; therefore, those kids end up on the streets. They do not suspend the
white children; they just suspend the Aboriginal children at many schools in Perth. To
prevent this crime from happening we must look at these children and ensure that they
receive a better education. We must get support from the white people. We have had white
people running our country for 200 years, but we have not got anywhere yet. We must
address these matters in order to stop our people from going to gaol.

Hon BARRY HOUSE: Barbara, you mentioned the word racism several times. What is
your interpretation of racism? Do you mean discrimination against Aboriginal people in
terms of the judicial system or do you see it as a lack of understanding of the Aboriginal
culture?

Ms ROSE: It is a lack of a lot of things. I have never in my life been a racist person, but in
the last few years I have been slowly getting there; I have been receiving a good education.
I have nothing against Asians or any other ethnic group, and never have had, but in the last
three or four years I have decided that there is something that makes me feel that way, and
obviously there is, but education begins at a very young age. It boils down to the teachers;
they need to be educated on Aboriginal culture. If teachers are going to work with
Aboriginal children they should be sent out to the outlying communities and spend some
time getting to know the Aboriginal people, the way they live, and why they live that way.
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They need to ask how some of the problems can be addressed and alleviated.

Education is a key word, and it must start at a young age, not only for Aboriginal children
but also for white children. If children can be educated in their households so that they
make no distinction about colour or race, when they grow up they will not know anything
about discrimination; they will grow up believing that everybody is equal - which is the
way it should be, because we are all equal. If they can leam that when they are very young,
hopefully they will grow up without the ignorance that their parents have perpetrated on the
community. Many atrocities have been perpetrated on Aboriginal people, and it is time
they were addressed. If educating teachers to educate children will help, that will be a start.

Hon BARRY HOUSE: Some schools, such as Geraldton, have what I believe are called
Aboriginal aides.

Ms ROSE: Liaison officers.

Hon BARRY HOUSE: I believe they are fairly effective. What is your view of those sorts
of placements in our schools?

Ms ROSE: I believe every school should have a liaison officer and a couple of Aboriginal
aides so that the children will know that there are Aboriginal people in the community, and
the aides can teach the children about Aboriginal culture, if need be. If there are no experts
on that subject in the school to conduct teaching programs, then maybe they can do that
themselves. Liaison officers are needed in every school. There are a lot of private schools
around Perth where the children do not even see Aboriginal people; they do not know what
an Aborigine looks like.

Twelve years ago when I went back to college - we as students went to Mt Hawthorn
Catholic School - at Mt Hawthorn, I think people were shocked that we were not dressed in
little lap-laps and carrying spears. They expected us to be dressed like that because our
education system stopped about 150-odd years ago! The rewriting of history and making it
right is probably just starting now. It is absolutely ridiculous that the kids thought we
should walk around dressed like that.

Mrs EDWARDES: That makes me smile because last night I had occasion to look at an old
encyclopaedia, and right at the front of the section on Australia there was an Aborigine with
a spear and wearing a little lap-lap. That encyclopaedia was only 20 or 25 years old, so the
point you make is quite valid.

Mr TRENORDEN: In most country schools there are liaison officers. There may be a bit
of a difference in the metropolitan area. I had to smile also, Barbara, because the attitude
you have described is exactly what my constituents say to me about the metropolitan area:
City people do not understand the problems of country people. I am sure what you are
saying is absolutely right. In our society there is not enough communication; there are not
enough people telling others about other people's circumstances. People just look at their
own circumstances and do not want to go beyond that.

Ms ROSE: I am a Nyoongah from the eastern wheatbelt, so I am a country person.

Mr TRENORDEN: Yes. Northam High School has had an Aboriginal liaison officer for
some time, and it has dramatically improved the position.

Ms ROSE: I know; I have family there.

Mr TRENORDEN: It is difficult to understand why all schools have not done the same
thing, because there has been a dramatic improvement.

Ms ROSE: Yes, there should be a liaison officer in every school.
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Mr BRIDGE: In addition to people from the metropolitan area we have with us today
people from Broome, Kalgoorlie, Albany and Geraldton.

Ms GREEN: I am from Geraldton and I wish to raise three points. Firstly, I will refer to
the Aboriginal education workers. In Geraldton there are two high schools and two
Catholic high schools - Stella Maris College and St Patrick's College. A large number of
Aboriginal kids attend the John Willcock High School, and not so many attend the
Geraldton Senior High School. Both high schools have many problems. In my work away
from the AVS I administer a work program for kids on the street. A lot of things are
happening in the schools that many people do not want to admit is happening: One of them
is substance use - glue sniffing - and a lot of people want to put the lid on that because it is
easier to handle if it does not exist. Unfortunately that is not true, it does exist. We have
two Aboriginal education workers at John Willcock High School and two at Geraldton
Senior High School, and we now have a Constable Care. Most schools across the State
would have Aboriginal education workers. I think Constable Care is a new concept. Our
Constable Care is about six foot two and weighs about 18 stone, so he is a big fellow; but
he is young and he is a really nice bloke who gets in there and does the job.

However, I find the problem, both in schools and working with the street kids, is getting
people to admit that these things are happening in the schools. We do not use scare tactics.
Everybody thinks that if you scream, "Substance use! Glue sniffing," it is going to scare
the hell out of everybody. It is a fact that it is happening and we have to deal with it, and
Aboriginal education workers going into schools is one of the best things that has
happened.

Secondly, I want to refer to Outcare: We had a visit last night from someone who works
for Outcare; he is the uncle of one of the girls in attendance today. It would be interesting
to leam more about Outcare, and maybe the metropolitan representatives know about it and
will be able to assist us over the next few days. Outcare seems to me to be the way to go.
We all know that the prisons are overcrowded. At the Greenough Regional Prison, which is
about 18 kilometres out of Geraldton, Outcare seems to be a very important part of its
operations. Maitland Hedlam, who is also present today, and I have always said that when
prisoners are released from prison they are not offered any assistance. There is just
nothing, not even basic assistance to get them back onto unemployment benefits. We have
been screaming for a halfway house at Geraldton, but have been getting nowhere. Perhaps
we have not been pushing in the right direction and the numbers do not warrant it - but I
shall be very interested to learn over the next few days about Outcare. I also think it is
important that the Parole Board should know about Outcare and the way it works. We
know that Aboriginal people are involved in Outcare, but we do not know how many.

The third issue I wish to raise is that of pleading guilty, which we discussed earlier. I
would like to have seen somebody from the Aboriginal Legal Service here today. One of
the big problems we have had in Geraldton, and about which we have corresponded with
Rob Riley from Perth, is that we have only one solicitor. Terence Malone, and he is
representing Savage in America. Therefore. he is not in Ger8.Idton as often as we would
like him to be. He also has, through ALS, the right to take on white - probably paying 
customers, if I could put it that way, and he does not always have sufficient time, and we
therefore do not get the service that we want. At Geraldton there are now two field officers
who are defending these kids in court, and I am sure everybody here knows what I am
talking about: We have two field officers - and I am not being critical; I am just putting the
facts - defending kids, and one of our biggest problems is that these kids are told to plead
guilty. That is not supposed to be happening, according to Rob Riley, and we have that in
writing from him.

Mr TRENORDEN: They are told to plead guilty by whom?

Ms GREEN: By the field officers. Perhaps the word should have been "suggested". A 14
or 15 year old kid, who may have been before the court two or three times, may tell the
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field officer what happened and the field officer says, "Well, look, you've admitted you've
done it. Plead guilty". The kid then pleads guilty. I understand that is not supposed to be
happening.

Hon T.G. BUTLER: Are the field officers Aboriginal?

Ms GREEN: Yes. We have a male and a female and one of them is from New Zealand. I
am sure that does not only apply in Geraldton; this is probably happening across the board.

We were talking about pleading guilty: This is an issue, and it would have been great to
have had somebody from ALS here today so that we could get some advice from them. I
know some of these areas that do not even have an ALS; it does a circuit. Our one solicitor
and two field officers have a circuit, which takes in Mullewa, Camamah, Three Springs,
Carnarvon, and I am not sure about Wiluna - but that is one heck of an area for two
officers, a solicitor and the two office staff to administer.

Mr TRENORDEN: And a lot of courts.

Ms GREEN: Yes. But that comes back to the ALS playing an important role in the
discussions that we are having today. What was raised earlier is a fact; these kids
sometimes do not even know what they are pleading guilty to. Many of them are drunk
when they are picked up and they are still not completely sober when they are released.
They are very volatile and the piece of paper they are given gets screwed up and thrown
outside the police station, on the lawn or under the nearest tree.

Mr TRENORDEN: Do you think that those young Aboriginal kids understand what parole
is about?

Ms GREEN: No, not totally.

Mr TRENORDEN: What concerns me is that if we keep on working in the way the
community wants us to proceed we will have more community programs and more release
programs. If Aboriginal children do not understand what those programs are about they
will probably spend longer periods in gaol than will members of the white community,
simply because of their sheer ignorance of the rules.

Ms GREEN: Quite often the parents are not aware of it either so there needs to be
education in that area; and I agree with a lot of the things that John said earlier.

Hon T.G. BUTLER: Counselling services can provide that knowledge post release.

Ms GREEN: Yes. We have community based corrections, but it is like most Government
agencies: There is not that much coming to the public; you have to go and get it from them.

Mr TRENORDEN: Are you saying that it would be better if there was a group of people in
the Geraldton Aboriginal community - not officers of the State or Commonwealth
Governments - who have a good understanding of what is going on?

Ms GREEN: I think that would be excellent. I would say yes, the Aboriginal Legal
Service is the perfect group of people. They are already committed to the kids, committed
to the community, they have the inside knowledge of going into the prisons and into the
lock ups, and it is happening on a regular basis.

Hon BARRY HOUSE: How many people do you have involved in the visitors' scheme at
Geraldton?

Ms GREEN: Seven. A very precious seven.
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Hon BARRY HOUSE: What has been your experience so far since you have had it up and
running?

Ms GREEN: We have been through a great deal of change since it has been running, but
we have the excellent support of the prison and the lockup, but I am probably saying that
about the senior of the superintendents. We have a major problem with the young police
officers out of the academy.

Mr TRENORDEN: It is one of Western Australia's major problems - young police
officers.

Ms GREEN: We have a few cowboys as well.

Mr VAUGHAN: In your role with the AVS, and interacting with prison officers, would
you care to comment on the role of prison officers in preparing prisoners we release on
parole? One of the things that prison officers are obliged to do is to go through a pre
parole assessment of prisoners, and one of the questions they are obliged to ask is, "Do you
understand the requirements of parole?" My suspicion is that that is not very well handled
at times, and I would like to hear comments from people on the ground about that.

Ms GREEN: I believe that it is not good enough. I can only talk about Geraldton, but I am
sure Kalgoorlie would be in the same situation. We have a lot of tribal people come
through our prison. It does not matter how many times you say it to them, they might just
nod and agree, but it does not mean that they understand.

Mr VAUGHAN: Is there a solution to that?

Ms GREEN: Obviously the unit management has to look a lot further into that. Unit
management is new to us, and I am sure it is new to a lot of prisoners. We are still very
suspicious about how it is working. A lot more work must be done with the person coming
for parole; not just going before a case conference or a parole board. A lot of ground work
must be done, and if you had these people you are talking about in the community who
could go out there with that knowledge and spend time with them, even before they got to
that stage -

Mrs EDWARDES: The troublesome ones you are getting in Geraldton - where are they
coming from?

Ms GREEN: Mainly from Wiluna; up north; the Kirnberleys.

Mrs EDWARDES: Are there are any difficulties, Ian, in respect of those going back to
their communities on parole?

Mr VAUGHAN: I think there are major difficulties. What you are saying is borne our by
the experience of the Parole Board, particularly in respect of prisoners who have a
residential condition applied, or those who are required to reside with a particular
community, knowing the community might move. The understanding is that the offender
will remain with that community rather than hit the bright lights of Wiluna and the grog.
Our experience in trying to counsel some tribal Aboriginal people is that we are just not
making enough headway; whatever happens, the prisoners are unable or unwilling to abide
by the parole conditions that are set. The parole conditions are set and look good on paper:
To reside at Mt Margaret, or to reside at Blackstone or wherever. More often than not it
does not happen. That in itself is a breach, and if the offender finds his way into town and
gets on the grog, his parole will be cancelled.

Mrs EDWARDES: So it would not be enough just to have an extension of the visitors'
scheme in Geraldton with the knowledge of what parole is and so on; you would need to
have an extension of that even further into those communities?
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The CHAlRMAN: This discussion raised the issue of what you people feel about
imprisorunent, its effectiveness, whether we overuse it, under-use it, or whether we need it
at all. Does anyone have a statement to make?

Mr LEWIS: I am with the Aboriginal Visitors Scheme in Kalgoorlie. In my view, prison
can be too harsh. I am not there to make the rules; I am there only to abide by them.
However, putting people in gaol for long periods serves no useful purpose. It tends to make
the individual harsher towards others and he sets examples for people who are given less
severe sentences. Kids learn from these older people. If the young generation sees old
people in the prisons over long periods of time, some of their ways are going to rub off on
the juveniles and to some extent some of the juveniles enjoy that sort of life for a while, but
hopefully it is only a stage in their lives that young people throughout the world go through.
I guess everyone hopes that they will get over that period in their life; some of them make it
and some of them do not. Many of our Aboriginal children do not have support because
they and their families lack finances; they do not have the money to put them through
colleges and educate them. The Goverrunent provides help for education, but the parents
are not educated to educate their children to take advantage of the opportunities that they
receive through Government assistance. A few select people in Aboriginal society have
taken advantage of Government help and spin-offs, and pass on their knowledge to their
families but not to the rest of the community. Therefore, certain family groups are being
educated and the rest of Aboriginal society is falling by the wayside. It seems to be normal
in every race for one person or one family to excel above the others and then leadership and
other things just fall naturally in line. Until our system educates everyone in our
community to be participators to some extent, we will fail.

Mr TRENORDEN: Until three years ago, very few Aboriginal children participated
beyond years 11 and 12 at the Northam High School. The situation has improved
dramatically in the past couple of years. Some notable people have gone through that
school including John McGuire, a Northam boy, who captained the Australian Aboriginal
team. However, that does not seem to inspire Aboriginal children to do something about it.
In fact, I know that some in the Aboriginal community look on those kids who do go
through years 11 and 12 as being somewhat conformist. How do you get those kids to go to
year 12 and improve themselves?

Mr LOYD: I am with the Aboriginal Visitors Scheme here in Perth. Everyone asks why
Aboriginal kids do not go on to complete their further education. I think it goes back
further than that.

Mr TRENORDEN: To primary school?

Mr LOYD: No, it goes back to the Aboriginal people themselves and white people.
Aboriginal people feel that if they take on all these white things like health, education and
the rest of it, in some way they will lose their aboriginality. If they take on education and
are successful, they are seen by the community as being Euroueanised and as losing their
Aboriginal identity. This is a concern. I felt that J. was becoming too Europeanised and I
was copping a lot of flak from my own people because of their lack of understanding. The
world is one global family, but they still feel that we are losing our aboriginality if we
complete higher education and other things. I think that is the problem with our people and
their understanding of things like education, etc.

Ms HARRY: I am with the metropolitan AVS. I am originally from Thursday Island. I
believe that, in this mainstream Australian system, Aboriginal people have to work in
organisations if only to be able to communicate with other Aboriginals. We cannot have
only white people working in a system and have that system operate properly. Where I
come from, there is a white person at the top, but under him are the Aboriginal people to
whom other Aboriginals can go for help, advice and whatever. It should start in the
schools. Aboriginals have to be educated in the schools, in the police academy and in the
prisons. Prison is the main priority because there are not many Aboriginal prison officers.
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That is where the breakdown occurs. People from England, Scotland and Wales and from
other ethnic groups work in these areas and they know nothing about Aboriginal people.
To know anything about black people anywhere in the world, you have to live with them,
work with them and educate them. I do not know how the Committee see it. Does it think
that the solution to the problem is to have Aboriginal people working in these
organisations?

IYIr TRENORDEN: It is a catch 22 situation. Before a person can apply for a job he must
have the qualifications required. The fact is that a large number of Aboriginal children are
prevented from applying for certain jobs because have not been educated.

Ms HARRY: There have to be special circumstances.

IYIr TRENORDEN: There is no argument; we have to break it down a little.

IYIr LOYD: IYIr Trenorden is saying that Aboriginal people must act effectively and have
some input into getting these jobs. What I am getting at is that Aborigines are being forced,
against their will, to join a system. They may not like the way your system is run but they
are being locked into it. Aboriginal people have to be educated first to get into that system
and maybe they do not want to be part of that system. Have you ever looked at that as
being the reason that an Aboriginal person has not been the Premier of this State or
Aboriginal people have not held high positions? You are trying to lock Aboriginal people
in to that system - education, owning homes and all the rest of it that comes with the
system that you guys bring to the Aboriginal community. In effect you are saying to
Aboriginal people, "Get rid of your Aboriginal ways and take our system." We are saying
we do not like the system. You talk about justice; there is no such thing as justice.
Aboriginal people would not be in the situation they are in now if there was justice in this
country. You go on about law - Aboriginal law as opposed to European law. Tribal people
who come from miles out in the desert areas face two laws. If they are not punished when
they leave their community they are definitely punished when they return. They may do
three years in a gaol and when they get out of gaol they go back to their community and
face the tribal retribution. I do not think that is taken into account in the gaol system.
Every person I have spoken to says "Well yes, you guys have your law out there and that is
okay. " A guy may serve three years of detention in gaol knowing that when he returns to
his community he will be speared, and no-one takes that into account. It just happens and
no-one wants to know about it. I am raising these issues today, but I do not know where we
go from here. I do not necessarily accept your ways and I do not want to be locked in to
your system. I want to maintain my aboriginality and my beliefs and not get locked in to a
system that I do not necessarily believe in.

Ms GUNNING: I am an Aboriginal educator. The history of Aboriginal education is that
200 years ago the people who came to these shores were far more advanced in the
European culture than were the Aboriginal people. In 200 years Aboriginal people have
had to advance to a level of the invading forces. A lot of the history of education here is
dependent on the result of that invasion.- The Aboriginal society has had a culture shock.
We are having to proceed at a faster pace to catch up and maybe some of us do not want to
catch up. If we were living the lifestyle of the Aboriginal community of the past we would
have a much better environment now. To survive in a white society we have to take on
some of the guises - we have to go along in some ways. In education some of our kids are
not making it to year 12. In the 1950s we were not allowed to attend school beyond years
five and SL"'C. The children of the 1950s are the parents of the people we are talking about
today, so that lack of value for education is there. That value is passed down to the
children. Now we are being told that to get jobs we need the education. Teachers have an
expectation that Aboriginal children will not achieve and that expectation is just like
creative visualisation; you see that child as not achieving and he will not achieve. One can
see the child who comes from an upper class white family as achieving and he will achieve.
So you are giving a legacy to the children.
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New section 50D of the equal opportunities Act states that aboriginality is a qualification in
itself, especially when a person is dealing with Aboriginal people. To understand the
Aboriginal community and its culture one must be Aboriginal. That should be adhered to
in the area of employment until Aboriginal people gain the confidence to obtain the
qualifications that are needed; that is, if they must have those qualifications. Until that time
we need a piggyback system. For example, there are a lot of white people in top positions 
I call them dinosaurs - and why can there not be a system in which an Aboriginal person is
trained beside that person? When the Aboriginal person is in a position to take over that
job the white person should step aside. Aboriginal people should be in charge of
departments which are dealing with Aboriginal people.

As an educator of adult Aboriginal people and quite a few young adults I find that it is very
hard to get people to decide on the goals they should set. However, it is apparent that the
majority of people want to work with and help their own people.

I was a child taken from a reserve because of the shade of my skin. I went through the
foster system and if it had not been for my brother tracking me down and pestering the
department I would have been lost in the system, as many of our people have been. They
are suffering from culture shock and their identity is shot to pieces. They do not want to
identify with Aboriginal people because of the negative stereotyping that is in the minds of
white people as well as a lot of black people. They believe that that is how they should be
and, therefore, they do not want to identify with Aboriginal people. They cannot see the
positive side of being Aboriginal because of the way in which they were raised. I am trying
to help those people who find themselves in this position. At the moment I am working
with young people. After the last spate of car chases we questioned why young people are
offending and it came down to boredom. The kids said they were bored and it comes down
to crime and violence they see on television.. In almost every crime show on television
there is a high speed chase.

It also comes down to neglect in the home; some parents have their own problems so they
do not care about the kids' problems. The kids have to get out and they are left to their own
devices so they hang out with their mates and their relations - peer pressure comes into it.
There is a lack of care. They may have to look further within their Aboriginal family . We
are very lucky with our family grouping; we have the wider family group in which one can
hopefully find somebody to give the care that is required. That person may not be on hand
all the time to give constant care; he or she may be some distance away and is only able to
give the care that is required periodically.

In respect of peer group pressure, we came to some sort of preventative factors and said that
alcohol and drugs were the reason for much of the crime that is committed by young
people, and we need to give young people support groups. I am talking about Aboriginal
people who want to work with their own groups and communities, and who set up centres
which are actually staffed by caring Aboriginal people. Too often in Aboriginal society we
have the same people doing the same job. as Kevin was saying. The same family groups
are involved in everything. However, if you try to spread yourself too wide you will not be
very effective in one specific area. The people who have the strength and the skills to help
the community are becoming overloaded, so we need to retrain and encourage people from
the grass roots level upwards to work with young people.

I have been talking to 16 to 22 year old young men, who suggested treks and camps. They
also carne up with some awfully gross punishments, such as cutting off fingers, which I said
we did not want to deal with! I said that was not acceptable. They also suggested support
groups, and a control of television watching. Those kids must have somewhere to go,
someone to talk to, and someone who cares - that is what it is all about. They need people
who know about the resources that they can use, and who can point them in the right
direction and be role models for them. Young people need that support, and if they can
receive that support from the beginning they will become citizens who are acceptable to
white fellows and they can also become role models for the younger fellows who are
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coming up.

Those bits of paper have to be weighed with section SOD of the equal opportunity
legislation because eventually we will get the qualifications. However, we have to come an
awfully long way in a very short time, and we have to highlight our small successes
wherever we can. That is why one or two years ago only 48 kids were going into year 12,
but in the last group that went through there were about 156 kids from across the State. Ten
years ago there was one Aboriginal liaison officer for the whole of the State. Now in
almost every high school there is an Aboriginal liaison officer. There are also Aboriginal
study programs in schools for both white and black kids. Some black kids may feel
intimidated by Aboriginal studies in schools, because white kids may expect that the
Aboriginal kids will know everything there is to know about Aboriginal culture. That is not
so, just as not every white kid will know everything there is to know about white culture,
and I think the kids need to know that that is okay. However, when you have Aboriginal
studies in schools you start to break down the stereotyping that white kids are getting from
home. Kids are pretty smart. They can make decisions on their own, and especially when
they reach the teenage years they start to question their parents' values and ideas. If you
can introduce Aboriginal studies into the primary schools and high schools at an early
stage, you will reach the kids before those stereotypes are set in their minds. Maybe that is
the way to go - they can educate their parents.

Han BARRY HOUSE: I was a high school teacher until three years ago, and there used to
be a compulsory segment in the high school curriculum which included some Aboriginal
studies. During the past few years, in our wisdom, we have moved away from that being a
compulsory segment. It is an option which very few students elect to take. I always felt
totally inadequate to teach Aboriginal culture. Who am I to teach Aboriginal culture? I
lacked the people resources to help me teach Aboriginal culture, and also to learn.

Ms GUNNING: I am not sure when Aboriginal studies will be introduced into schools, nor
how far along the track it is at the moment, but I have been to a few seminars about it. It
seems to have been put on the back burner. It has not quite got there yet. It is taking for
ever, and while it is taking time, time is wasting for us. However, when it is frnally
introduced into schools we need to get Aboriginal people, who may not necessarily have
teaching qualifications, to come in to teach and to talk. I would love to go out to schools
and teach but I have a job to hold down. You find that the people who are role models are
the ones who are holding down jobs, and in many cases you carmot get them to go out
because they may lose their jobs, or their jobs may not be geared for that. The needs to be a
system where we can get young people - white and black - to talk to Aboriginal people.

The idea of having education workers in schools worked really well in Geraldton. Hilda
Kickett was the liaison officer in Geraldton, and she got the people from the Aboriginal
access course to go in and work in the high schools - I think there was a racial problem at
the time - and she got Aboriginal adults to help students with their work. Some of those
white kids had never actually spoken to an Aboriginal person. let alone have that
Aboriginal person help them with their sums or their English. which (If course helped to
break down the barriers and alleviate the racial situation at the time. People have skills
which are not necessarily for paper work. A white middle class person is not able to put
across the values of Aboriginal history; that must come across from the Aboriginal people
themselves. However, we do not have enough Aboriginal teachers to do that, so we have to
involve our community people, but Aboriginal community people have to be paid for their
services. Too often our community people are expected to come out and give, give, give,
but their skills should be seen as worthy of payment also. They have to be remunerated for
the time they put in. That could provide another form of employment for Aboriginal
people.

Ms WINMAR: Do you understand Aboriginal people? Have you had anything to do with
their culture?

Joint Select Committee on Parole 2.7.91 Page 16



The CHAIRMAN: I have had a bit to do with it.

Ms WINMAR: A bit, yes. Skills and education mean a lot. Sometimes Aboriginal people
may not have the education, but many of them have the skills and they understand their
people, whereas many white people are doing things for them when they do not even
understand Aboriginal culture.

The CHAIRMAN: Perhaps I can give you an answer that may prove the point. I can
remember as a new social worker going to Fremantle Prison, and the first job a person got
was to work with Aborigines. At 21 years of age, and my being very much middle class
and white, that was my first job. I think your question is relevant and appropriate. I knew
nothing about Aboriginal culture. The most graphic day of my life was when I gave a
young Aboriginal person from Mt Marshall a telephone, and realised very quickly that he
did not know which end to hold. I thought not how stupid he was but how absolutely
idiotic I was!

Ms WINMAR: Many of us should have received an education years ago, but because we
were not allowed to go to white schools we did not get it. We educated ourselves as we
went along, as we grew up. In order to make things better for Aboriginals in the
metropolitan area and in the country, we must have an Aboriginal person working side by
side with a white person. Many of the arresting officers are out on the street and they give
our people a hard time; they bring them in, they are battered and bruised, and chucked in
the cells. There is no need to do that.

Mr VAUGHAN: There is a common thread coming through in respect of the opportunities
for Aboriginal people. One of the problems our department has had - and it may relate
partly to the point that Tim made about Aborigines perhaps opting out of it - has been in
recruiting Aboriginal prison officers. It is pretty obvious - and this point has been made all
the way through - that we need Aborigines on the ground to do the work. We have hell's
own job recruiting. We have done a lot of recruitment over the past few years and have
taken on many staff. We have attempted to target Aborigines as a priority to try to increase
the number of Aborigines working as prison officers in our system, and our success has
been modest, to put the best face on it. Do you have any clues, tricks, or ideas about what
our department could do to increase the ratio of Aboriginal prison officers, given that
Aborigines are one-third of our clientele in prisons.

Mr LOYD: On that question of being offered a job in the Department of Corrective
Services as a prison officer, I would not do it on the grounds that I will not lock up my
people. Most Aboriginal people would feel exactly the same way. We will not lock them
up, therefore we cannot work as prison. officers, because that is locking our people away.
We would look at other ways of dealing with whatever problems they front up with in the
courts or whatever. It may be more effective for your department to look at having trained
Aboriginal people go into the prisons to deal with these things, counselling prisoners, and
so on, and not being called prison officers. because I doubt that you will get the numbers
you want out of Aboriginal people. We will just not lock our people up; I will not lock
them up, let alone in gaol.

Ms ROSE: Regarding this business of prison officers, Aboriginal people in general do not
really want to be prison officers. I think most of us here have been offered positions, or
have had the opportunity to become prison officers. We have declined the offer because we
are Aboriginal people. Aboriginal people are used to wide open spaces; we do not want to
be locked up. We still want to help our people, but in a welfare role. They have taken out
the welfare in the prisons. Why can you fellows not help to put them back in there as
Aboriginal welfare officers? You cannot just put one in there, because he is going to be
there for five or six weeks; he may not even make that before he goes out on stress leave, so
there must be two people there. Weare overworked; we are copping all the welfare work.
They say we should not be doing it, but that is what we are doing - welfare. We cannot say
that we cannot do it. We must put the Aboriginal welfare officers back in the prisons where
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they should be.

Ms DORENDORFF: I think we have identified that the Department of Corrective Services
needs to look at that area of welfare-related work. Perhaps it ought to consider creating
positions such as Aboriginal liaison officers, so that when they are working with the
assistant superintendent or whatever, they have an identified position. They should not be
part of the main prison officer's role, because prisoners feel that if they are working
alongside a senior officer or whatever, they are prison officers. So we really want to
remove ourselves and be identified in a position where we are going to be able to be that
link between the two.

Mr VAUGHAN: But is the reality not that prisons are about custody and about welfare? If
they are going to be effective, there must be officers who are able to tune into the welfare
side of things as well the custody side. In a way it is rather difficult to say, "We will just
have the welfare, that is nice, it is what comes naturally to us, but the other people can do
the nasty stuff."

Ms DORENDORFF: You want to alleviate the problem. Perhaps John can comment.

Mr BRIDGE: Perhaps John can!

The CHAIRMAN: Before you start, John, can I just continue with Ian's point? In the days
when I first worked on corrections, prison officers did nothing but the custodial work. It is
my impression that 12 years ago the system was far more brutal than it is now. As Ian has
just said, prison officers have a welfare role, which is the gentle side of people's nature, if
you like, and a custodial role, which is the harder side. It seems that to go back to the old
system that I worked in 12 years ago would be a retrograde step by virtue of the fact that
people would perceive their jobs as putting people in gaols, watching them, having no
interaction with them, and that is it. I do not think that Aboriginal people would want
prison officers at that point either.

Mr BRIDGE: As far as the unit management concept is concerned, I think that all of us
agree with that - the prison officer's role having that welfare content. I think that is
absolutely essential. The point you made earlier about the old system, those days are gone,
but there is a difficulty. As far as the welfare role of prison officers is concerned, there is a
limit to what they can do. A frustration that we face, as visitors, concerns where the
welfare role ends and where it starts for the prison officer. Certainly we must encourage
the department's attitude to the welfare role of prison officers, but there is no doubt - and I
think all the visitors will support me in this - that there is a limit to it. It is this welfare
aspect which is creating a great deal of confusion for the visitors, because what is
continually corning out is that prisoners are corning forward with matters which should be
dealt with by the Department of Corrective Services and prison officers, and they are just
not being addressed. The visitors' attitude to that is that we will cooperate fully with the
Department of Corrective Services. because ultimately we are here to serve the best
interests of the Aboriginal people.

I might just go back to my own situation. I was a prison officer in New South Wales for
about 10 years, and I went through a lot of the rehabilitation processes there. I reached a
level where I was deputy superintendent and superintendent of a training institution at Emu
Plains. My experience in dealing with Aboriginal people was that they were very
suspicious of me as a prison officer for quite a number of years. I found that in the early
part they were very much aloof. The only thing I can put it down to is that perhaps they felt
I was some sort of a traitor and had gone to the other side. As time went on I gained much
more experience and gained a higher rank, and that problem was gradually alleviated. As
far as the Aboriginal prisoners were concerned, we were certainly able to communicate
much better as time went on. I again stress that in the early part it was very difficult; they
simply gave me the bye.

Joint Select Committee on Parole 2.7.91 Page 18



That is a situation that prison officers and new Aboriginal recruits will have to face as well.
It is essential that Aboriginal prison officers are recruited into the system. As I said before,
we fully cooperate with, and endorse, the role of prison officers under the unit management
concept. But the grey area of welfare is something that we really must address because it is
creating a great deal of confusion and frustration. This can be approached through the role
of the liaison officer. It comes down to a greater understanding and appreciation of each
other. We need a greater understanding of the Aboriginal culture in society and in prison.
That can come about only through greater involvement of Aboriginal people within the
corrective services system.

Mr VAUGHAN: I want to clarify that. At the moment the AVS people are acting as
consultants. When they identify a problem with an Aboriginal prisoner they consult the
prison officers and the management of the prison about what should be done with a
particular prisoner. You are identifying areas in which the follow through or the welfare
needs of prisoners are not adequately met in your view.

Mr BRIDGE: Yes, that is the situation. This week we have again reached an agreement
with the various superintendents of prisons to try to streamline our operations in the
prisons. Whilst some of the prisons operate fairly informally as far as visits are concerned,
in the metropolitan area we still have to work under a formal arrangement where the
prisoners must go through an appointment process to see visitors. We have overcome this
just recently; in fact, this week we are starting a new rostering program which the
superintendents of the various prisons have agreed to. We are carrying on with the formal
visiting arrangements, whereby the visiting arrangements are done by appointment, but also
they have agreed to an informal visiting arrangement which we are happy about. It is
something that I have been advocating for some time, whereby a project officer from
management or I will attend each prison on a monthly basis to talk to Aboriginal prisoners
in an informal way, in either a group situation or a work situation. This will benefit both
sides inasmuch as issues can be raised and talked about, and brought to the attention of the
prison authorities at that time. We are certainly happy to have this arrangement. It has not
been accommodated in the metropolitan area but certainly in the country areas the situation
has been much more relaxed and informal. Again, it is another way in which visitors will
play an important part by alleviating some of the problems in the prisons. They will be in a
position to explain, translate and deal with the issues as far as the Aboriginal people are
concerned, and discuss these matters with the prison authorities. From that point of view I
think we have made some inroads. That goes some way towards dealing with the problem
but the Department of Corrective Services really must go even further than that.

Ms GREEN: I would like to read a couple of comments in relation to our update on the
Geraldton visitors' scheme last year, under the heading of "Welfare Officer at Greenough
Regional Prison". It was Coroner Paul Heanys findings after there had been a death in
custody. It was believed that the prisoner's lack of contact with his children contributed to
his state of mind at the time.

The Coroner said that the abovementioned item had become c' very contentious issue and
the AVS had stressed repeatedly how important the welfare officer's position was prior to
its being abolished. Coroner Paul Heany supported this when handing down his decision
into the death in custody of this person at Greenough in 1988. He stated that he found it
absolutely incredible that prison warders doubled as welfare officers. He said he could not
even begin to comprehend how the Department of Corrective Services could justify
allowing prison officers to perform the function of welfare officers, A welfare officer is a
specialist in his field and it is absurd to think that a prison officer can be converted to a
welfare officer by way of a four day course. Apparently they receive four days training.
He also said that similar comments had been made by the AVS and various people
attending a Royal Commission into black deaths in custody, and that prison officers
themselves have agreed that the inmates prefer speaking to the AVS concerning their
problems rather than to the officers involved.
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Ms MARSHALL: I have become a Aboriginal visitor for the metropolitan area. One of the
complaints about the Department of Corrective Services is that the prison officers do not
understand about the tribal boys being "sung". I have been called into the prisons a couple
of times. Aboriginal people are spiritual people. When the prisoner tells the officers they
put him under observation. The white officers do not understand what is happening, so
they send the prisoner to Fremantle and they are given too much medication. Aboriginal
people do not have to take medication and too much of this is going on in the system with
regard to our culture. I was very surprised when I read about Bob Hawke and Coronation
Hill, and about the spiritual thing; perhaps he is starting to wake up and to understand that
we are very spiritual people and we are invisible people. There is another visitor sitting
here. We were called in and we told the officers a few things they could do that would
relate to the prisoner but they put him on medication.

The CHAIRMAN: Do any of you have any ideas on how to manage the array of people
that come within the prison system in a different way than that currently used?

Mr LOYD: There must be more counselling of prisoners about their personal needs while
they are in prison. They should be given further education in the prisons if they need it.
Schools have been established in the prisons, but I do not know whether they are geared for
a prisoner to enter the system at whatever level he has reached. I found no effective
counselling in the prisons. People are taken offthe streets and locked up in gaol where they
suffer further psychological problems. They change from people who may have done
something wrong in the community but who were not unbalanced to people who, by the
time they come out of prison, are definitely unbalanced. There is no effective way of
counselling or training within the prison system that will look at them as people when they
get out. All the system is geared to, as far as I cam concerned, is getting them in, locking
them up because they have done something wrong, and leaving it at that. No effective
system exists within the prisons to address the problem that these people have committed a
crime out there - whether it be through alcoholism, drug addition or otherwise. No system
is in place to counsel these people or give them the necessary skills they need when they
are released. I have seen prisoners so frightened to come outside they have committed an
offence to get back inside. They were scared of getting out because they did not have the
skills to cope. This has happened on numerous occasions. It was us who found out about
this, not the prison authorities.

We have noticed that prior to release after a lengthy period inside prisoners tend to get a bit
apprehensive about going out; none of that, we had to pick that up ourselves! We have
noticed that prior to being released - whether a month or two months before - a prisoner
will commit an offence just to stay in because he has not been taught any skills in prison to
allow him to cope when he gets out of gaol. After three or four years everything has
changed on the outside. These guys know it and they are really scared of getting out. As
far as I can see, as soon as a prisoner fronts up with a psychological problem and maybe
plays up the first thing the prison authorities do is pump him fun of pills and take him to a
wing where he will not hurt himself or anybody else. Believe you me. J have seen prisoners
who could not even scratch themselves they were so cLnlggec]l j"-fo"" we share some of the
records of the administration of these drugs. The amount of drugs given to these prisoners
would shock a lot of people. When you see human beings walking like zombies you do not
have much faith in that system - one that drugs people just because they are being a bit
unruly or whatever, that pumps them full of drugs and just leaves them like that. There is
no counselling or other work to follow up and try to change their situation; it just does not
happen.

That is a pretty terrible indictment on a system where all of the emphasis is on the fact that
a person has done something wrong so they should just be locked away because people do
not want to know about them. Outsiders forget that these prisoners are sane people who are
angry because they have never had anything done for them and have never been counselled.
Their health has never been looked after. Whilst inside they are treated like animals. They
keep saying to people like myself and the visitors, "When we get out somebody is going to
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pay." I have heard that from many prisoners. What you are actually doing is creating more
criminals by their going through the system.

I return to the effectiveness of prisons. The prisons in Western Australia are not effective
in the least. If you want to look at effectiveness, good for you. They are very effective at
creating more criminals. That is the only effect that I see - creating more criminals to put
into the system. No work is done with these people. They come from miles out, as I
explained; they come down here and do two or three years in gaol and then go back and cop
another sentence from their community. That is not taken into account. These people
come down knowing they will face a lot of this stuff when they get home. Nobody down
here counsels them about how they can face that pressure when they get home. They just
go back and cop it, so they are doing massive sentences - one imposed by white people and
one imposed by their own people. The whites do not recognise our law but we have to
recognise the other law. The prisons are not effective. All they are doing is creating more
criminals. I will take you to a dozen prisoners who will tell you that. They will tell you
that all you are doing is creating more violence, more car thefts or whatever you want
because these guys go in there and learn those things. Instead of learning from the
authorities the way to behave and conduct themselves out in the community they are only
seeing more criminals and learning better ways to pinch a car, break a safe, or maim or hurt
somebody.

The CHAIRMAN: It has always amazed me that people choose to abscond from minimum
security prisons a week, a fortnight or three weeks before they were due for release, be it on
parole or release. Are you suggesting that is really a by-product of not being able, or not
wanting, to cope when they are released?

Mr LOYD: I do not think it is a matter of not wanting to cope. I think that they are so
apprehensive and get so nervous that they lose all sense of what is right or wrong for them
and how they should go about waiting for their release. I am not a psychologist so I really
do not understand. My observation is that prior to release people can become very
apprehensive. They do not come out and say that they are feeling that way, it is just a
matter of noticing that. One chap went out on two occasions and did something which
caused me to notice that he was staying in. I had been at the prison four weeks previously
and when I returned noticed that he had another month on his sentence. I found out that
this guy had a couple of weeks to go and then received another sentence. I tried to talk to
him to find out why he was doing that, but he would not open up. I could only surmise that
he looked at the outside and what was out there for him. He was frightened. He did not
have the skills at all to deal with the situation. Such prisoners will abscond and do all sorts
of things such as cutting their wrists, smashing up somebody, or getting into a fight just to
remove that pressure of being released back into the community because they just do not
have the skills to go back out there.

Mr VAUGHAN: The new Casuarina prison has full time education positions for about 60
prisoners and every prisoner wi1l be required to work. That may be a step in the right
direction.

Mr LOYD: I think so. Everyone keeps on about education. Most of the prisoners I see
have psychological problems that need to be dealt with as psychological problems and not
educational or other problems. The majority of Aboriginal people have alcohol, drug or
substance abuse problems. Alcohol, glue sniffing or whatever are psychological problems
and when the user is imprisoned that only makes the problem bigger. They are locked
away and spend 30 days in the chokey. They are let out for 1 hour in every 24. I do not
think I could handle being put into a room for 30 days and being let out for 1 hour out of
24, even on the outside. These guys have got to go back into the prison yard and meet all
the problems there. It is psychological. It is not so much an educational problem as they
are all intelligent people, but they have these psychological problems causing them to go
out and commit offences.
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Most of the problems associated with Aboriginal people in prison are alcohol related. They
get depressed. The first thing they do after the depression starts is to hit the bottle. After
hitting the bottle they will commit offences like street brawling, or whatever. People lose
control when under the influence of substances. We are looking at it in the wrong way.
Education is a part of the answer and employment is another. These guys are released from
gaol and have no prospects of employment, never having received anything in the prison to
help them and not knowing why they were there in the first place. The majority of people
in prison are, I would say, from the lower classes in Australian society. Their survival is
based on everyday living. They are so disinterested in everyday living that they cannot go
out and get an education. They cannot do all these things because they are fighting to
survive on a daily basis. They end up in prisons where they do not get any help and come
straight back out into trouble. They are going round and round in a circle and there is
nothing to stop that circle from happening. It is allowed to go around continually. We see
kids week after week. There is no program to stop it.

Ms ROSE: Tim referred to juveniles fronting the court. When they are sentenced why are
they not given a program rather than being pushed into Longmore where they learn about
the serious business of stealing cars, how long it takes to break into certain cars, and how
fast certain cars go? Why can they not be put on programs before they reach that stage?
Why are programs not set up for the kids, rather than incarcerating them in Longmore or
Riverbank? A program could be set up by the courts rather than locking them away. This
is where the circle continues. If the courts can nip the problem in the bud maybe we would
not have adults with psychological problems in prison later.

The CHAIRMAN: Tim's point is well made. The point has been made before about the
cycle of imprisonment. The difficulty for us is that, under our terms of reference, we are
dealing with adult parole and adult imprisonment. However, that will not stop us making
the appropriate comment as you, Tim, and many others have done, about the fact that we
are looking at the back end of the system with parole. It is about what happens after you
have committed an offence, been before the judiciary and been through a prison. Likewise,
it is the back end of the ages; most people go through the juvenile system before they get
into the adult system. We are really looking at the end product. What you have said is not
lost on us, nor hopefully will be other comments that we have to look at the front end and
deal with it so that there will not be so many problems at the back end.

Mr TRENORDEN: One of the problems is that the things you are talking about cost more
than putting people in gaol. It is all right to talk about them but when you start taxing
people to supply the infrastructure to have different options, people do not want to be taxed.

Mr LOYD: What do they want? Surely studies must have been done that show what
happens to people who are put in prison. Have studies been done on people's
psychological wellbeing before they go in and when they are released?

The CHAIRMAN: I do not know whether studies have attempted to do that. However, the
point that Max made is that there is a need for options. Our report might find that the
options should be in a different balance. Prisons will still exist, parole will still exist, and
all the community alternatives will still exist. The question may be how we divide up the
cake to fund those.

Ms ROSE: Mr Trenorden said that it costs more for somebody to teach a bunch of kids in
one program than it does to lock somebody away.

Mr TRENORDEN: Do not get me wrong. The trouble is there will not be only one
program. There will have to be a range of programs. Once we start setting up a range of
programs, it starts to get expensive. Where I come from, one of the problems with the
community release program is that, because there are not enough kids to fully employ a full
time person, it does not work. However, people in the corrections system in Perth say it
works beautifully. That is because there are enough employed people - whether you are
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talking about Aboriginal or not - in a single place to make the whole thing cost effective
for the bureaucrats. It is a different story if it is taken to Kalgoorlie , Broome or Wyndham
because there are not the same sorts of numbers.

Ms ROSE: Would it not be wiser for one of those juveniles to teach his peers?

Mr TRENORDEN: I am not arguing with you. I am telling you why it often does not get
to where you and I would like it to get to.

Ms ROSE: Some of our former juvenile offenders are teaching other juvenile offenders.
They have been there and done that.

Mrs EDWARDES: We are looking at the parole system as it exists. However, because the
Aboriginal population in the prison system is high, the parole system has to be effective for
Aboriginal people otherwise we are wasting our time here. That is why it is very important
that you have spoken to us today. Tim referred to Aboriginal customary law. Does
Aboriginal customary law relate to only full tribal law? Are we talking about only the more
remote regions? How will that operate? Will it operate only in the metropolitan area?
Should it be taken into consideration by the judiciary when sentencing Aboriginal people?

Mr WINMAR: Could you relate your question to the different country areas because the
people that we see in prisons come from all areas?

Mrs EDWARDES: How does the judiciary recognise Aboriginal customary law?

Ms ROSE: It does not.

Mrs EDWARDES: In sentencing an Aboriginal, how would the judiciary take into account
Aboriginal customary law?

Ms ROSE: It is necessary to consult with the tribal elders before anything can be achieved
in that way, because we have to consult with the elders in respect of any problem with a
juvenile, or whatever.

Mr WINMAR: We are fighting the same battle in the central wheatbelt from where I come.
I work for the eastern region, the Aboriginal employment support group at Midland, but I
am also chairman for the group up there. A lot of people up there are saying, "You work in
Perth and you represent a group from there." There are laws among my people up there
that I cannot step over. I have been chairman there for five years, and I said, "You can get
someone else." They say, "No. You are the one whom we want to do that." I have to
respect that my people have faith in what I am doing, and I have to work along those lines.
I have been involved in a lot of Aboriginal organisations in Perth, and the main aim of what
we are trying to do is to get white society to see the Aboriginal perspective, and to look at
things in a broader way, because we see ill the racist things that are going on among our
people, and it makes us think. vVe know that there are people who will not come to us and
ask for our support on a matter, when we are always ready to say, "We know how to handle
this."

We have almost 1 000 people in our group up there [Inaudible] in the central wheatbelt
area, and they can answer a lot of questions; they can go right back to the welfare days
when Aboriginal and half-caste kids were taken off to missions. to breed out the colour
black. How they were going to do that I do not know; that question still remains to be
answered, as far as I am concemed. I was nearly a victim of that myself, because my
brother was fairer than I was, and my sister and I were a little bit darker, but we had the
same mother and the same father. This is the situation that all Aboriginal people are faced
with, even down in this area. My son said to me that he was frightened to wear the boots
that we had bought for him because a couple of his mates had been pulled up on the street
and the police wanted to know where they got their boots from. One of the policemen took
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the boots off one of them, and he had to produce the receipt.

I believe there is a lot of racism with Aboriginal people, not only in country areas but also
in this area, and I think white people have to take that into consideration because they do
not know the history of the Aboriginal people. You have a statue here of John Forrest and
Alexander Forrest, but my great grandmother was Mary Jane Rickett, and her brother, Billy
Rickett, was the one who accompanied John Forrest on his exploratory journey from Perth
to Adelaide. The white society do not know things like that, and we are sitting back with
all this history and saying, "Come to us and we will tell you."

Mrs EDWARDES: Is it the case that for breaches of the white people's law, a penalty is
imposed on Aboriginal people under Aboriginal customary law? If someone in Koondoola,
in my area, were to be in breach of the law, how would the judiciary understand whether a
penalty would be imposed under a tribal customary law? Do you see the difficulty?

Mr LOYD: I can see what you are getting at, because we have people in the goldfields and
up north who still operate under tribal law. We also have other Aboriginals who live a bit
closer who are 50:50, and we have some people here in Perth who do not practise and have
never practised that type of thing in their life. I do not know the answer to that. It would
definitely require a working party comprising both European and Aboriginal people to go
out and look at that angle and to come back to the judiciary and say, "This is what we have
found." There are areas out there that need that. People from the goldfields area and up
north come down here and say, "When we get back up there we will have to cop our tribal
retribution", and that is fine, but someone from the city who has been in the city all his life
will never have faced that. You cannot ask, "How are we going to fix that?", because it is
not that simple any more. Fifty years ago it may have been simple, but not now.

We need a working party of Aboriginals and non-Aboriginals to go out there and have a
look at that. There are areas, mainly in the goldfields and further up north, past Geraldton,
which you could geographically identify and say to a judge or a magistrate that a person
who came from that area would be liable to face retribution, and maybe we should do a
follow-up on a person to see if he does face any retribution. It is not difficult to identify
people who come from the cities or who have lived in the cities all their life. Judges,
magistrates, the police, or whoever are working with them, can pick this up as easy as hell;
they know where these people are coming from, and what they are doing. The system
knows about the tribal boys who come from right out there, who they are, and where they
come from; it is only the judges or the magistrates who do not seem to know where they
come from. The police, prison officers and everybody else knows that they are tribal boys,
or wongai, from out here.

Mr TRENORDEN: There are other problems too, such as human rights issues. If people
say, "I do not really want to face traditional methods", do you make them face traditional
methods?

Mr LOYD: I would like you to go and put that to the older t'eC'de and the tribal elders, nne!
they will give you their answer. Do not tell me; go and put it to them, because they will
give you their answer.

Mr TRENORDEN: I know you have no option out there, but in terms of making law - and
you talked earlier about international law - a lot of international lawmakers would not like
to see that position, would they?

The CHAIRMAN: But international law does not necessarily go with the concept of
double jeopardy either.

Mr TRENORDEN: No; and it is double jeopardy.

Hon BARRY HOUSE: Some goldfields boys were talking about that during the break, and
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I am sure they will have something to say about it. I was speaking earlier to Lorraine, from
Boyup Brook, who mentioned that the south west, by and large, is not liable to a dual
punishment system.

Mr LOYD: Some geographic areas do not do it, but other areas are definitely in that tribal
situation, and are caught between the two.

The CHAIRMAN: Mr Thomas, are you from Kalgoorlie?

MrTHOMAS: Yes.

The CHAIRMAN: Perhaps you would like to comment about the issue of tribal law and
how we can manage tribal law versus western law?

Mr THOMAS: I cannot really comment about tribal law because when I get back to
Kalgoorlie I will be in great trouble.

Mr VAUGHAN: You were saying earlier that from your experience with working with
Aborigines in prison, they were actually very fearful of going back for their punishment,
and that was forcing them to break their parole obligations at times; they were fearful of
abiding by their parole obligations because of the fear of punishment.

Mr THOMAS: Yes. The way I look at it, if they come down to Perth, or wherever, and do
two or three years in gaol, and then go back to their communities, they know for a fact that
they will have to face tribal law. They may not get the person the first time; they may let
him go for a couple of weeks, then all of a sudden they will spear him and they will punish
him. That is why most of the people who have been in prison are too frightened to go back.
Where do they come from, bearing in mind that they are caught up in two laws? Not only
that, but the by-laws are making it worse now through the central reserve and everywhere,
because they get caught. You might have heard of Barbara Lane. Barbara Lane has sent
them down by truckloads and that is why so many people in Kalgoorlie are on the fringes.
They do not have a driver's licence. If they want to get a job they do not have the small
piece of paper that the white man says will take you a long way. All they have to do is
camp around the fringes and they would sooner be inside than outside because there is
nothing else for them to do. I believe they are starting to build a gaol or lockup in
Warracoola [?]. How will the people coming out of Fremantle Prison or wherever and
going back there, get in touch with their parole officers?

Mrs EDWARDES: Could you appoint within the community somebody who would be
prepared to ensure that the conditions of parole were abided by. Rather than using a parole
officer, find a commuryty person prepared to accept responsibility?

Mr THOMAS: Yes, probably with them phoning Kalgoorlie where the problem is, from
the place where they are.

Mr VAUGHAN: There is an arrangement for sessional supervisors, and they are paid to
take on some supervision in the system.

Mr THOMAS: I do not know. It is very difficult. Our people are tied up by the by-laws
which have been forced on them by the whites. When they took it up there it was only at
short notice, maybe two weeks' notice, maybe five minutes' notice, I do not know. I do not
think you have ever seen people come down from the central reserve in the police wagon.
There were so many people there that they had to hire a truck and bring them down in that,
30 at a time; it is unreal.

Ms MARSHALL: That is the magistrate, Barlow.

Mr VAUGHAN: The former magistrate.
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Ms MARSHALL: We had a lot of complaints about him.

Mrs EDWARDES: I want to raise another question with regard to an option to sentencing.
Instead of sentencing people to prison they give them a community service order. How do
you see that? It is not effective for Aboriginal people in the metropolitan region and I take
it it would be even less effective in areas such as yours. Do you think any changes should
be made to that process?

Mr THOMAS: Yes. They gave one bloke who is a complete alcoholic, and is about 50
something, a working order. They expected him to work 200 hours. The poor fellow had
nowhere to camp and they expected him to work. He just could not do it, and they put
another order on him - a bench warrant - because he was not turning up for work; but how
the hell could this fellow go to work?

Mrs EDWARbES: He could not carry out that community service order for two reasons;
first, because he was an alcoholic and, second, because he had no place to stay?

Mr THOMAS: Yes. If you have ever been to Kalgoorlie, you would know they sleep in
old broken cars and down in the open cuts or wherever.

Mrs EDWARDES: Would detoxification centres be an answer in your region?

Mr THOMAS: Yes, we have one in a place called Yamatji Ngura which means "a friendly
camp". The trouble there is the very limited funds and we cannot get it going. I found out
that most of these places are just scratching for money. I kicked that place off about six
years ago, maybe more, so it is pretty new. They gave us four of those bush units for single
men. They gave us an old garden shed and we had to put that up as a kitchen for a place
where they could eat and cook. Money-wise it is, you know -

Mr TRENORDEN: It sounds fairly rough.

Mr THOMAS: It is rough. They reckon we are very rough people so that is the way they
treat us.

Mrs EDWARDES: Is that a camp for alcoholics run by an Aboriginal community?

MrTHOMAS: Yes.

Mrs EDWARDES: And that is receiving very little funds. When did you establish the
camp?

Mr THOMAS: In the last couple of weeks we started to run into problems.

Mrs EDWARDES: Did you set that up two or three years ago?

Mr THOIYlAS: No, seven or eight years ago.

Hon BARRY HOUSE: Where do your funds come from?

Mr mOMAS: DAA and now ATSIC and the Aboriginal Affairs Planning Authority.
hostels and all that.

Mr TRENORDEN: Is your detoxification centre funded by State of Federal money? In
Northam we had an Aboriginal who was responsible to us for people who had alcoholic
problems. There was no way in which he could be individually funded.

Mr THOMAS: In Kalgoorlie I am employed by the Health Department and I work with
street kids. Some weekends we work with up to 60 kids and we can never get enough funds
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to keep the place operating. We have discos on Friday nights. It is very hard to keep the
place going and we do not have the funds to buy a bus. We use a bus which belongs to one
of the Aboriginal organisations to pick up the kids and take them home.

Mrs EDWARDES: I refer to the question I asked Leo regarding community service orders:
Are similar or different problems being experienced in both the metropolitan and country
areas?

Mr WINMAR: We are facing the same problems at Quairading. Quairading has always
been a racist town and there is nothing on the mission to go back to. The shire is against us
now and although we have a 99 year lease the land has been handed back to it. It was
bringing in politicians from everywhere in an effort to try to fmd an excuse to get us out of
there. We have even asked the Minister for Aboriginal Affairs to write to these politicians
to put them into gear a bit.

Mrs EDWARDES: Are there any community service options available in Quairading?

Mr WINMAR: No.

Ms GREEN: I am finding that the work and development orders are working in the reverse
way. It is an easy way to get out of the lockup, but it is not always easy to fulfil the
conditions of the work and development order. It is very easy to get out on a work and
development order, but the follow up is not satisfactory.

Mr TRENORDEN: Is it not resourced in Geraldton?

Ms GREEN: There are plenty of resources, but there are a lot of kids, mainly, doing their
areas. I find that the work and development order is being used more by the adult system
it is set up for that purpose - but I think that it is working more in the reverse, because
people have to fulfil it. As Leo said, some of these people are alcoholics. A perfect
example the other night involved a lady who is an epileptic. She has high blood pressure
and a chest complaint and she is continually belted up by her old man. Her work and
development order is for 150 hours of work. There is no way that woman could fulfil that
order, so she got breached. If things ever come up again, she will be breached again,
because she just carmot do the job. It just did not seem to be the fitting thing to put on her
at the time.

Hon BARRY HOUSE: Marilyn, when prisoners take on work and development orders,
community service orders or parole, do they realise that it is really part of their sentence?

Ms GREEN: I do not think they do. I said earlier that I do not think a lot of them
understand the situation.

IY1rs EDWARDES: If you are saying that community service orders and work and
development orders are not appropriate for some of the Aboriginal people to whom they are
given, what is an alternative if we are trying to assist them in staying out of prison?

Ms GREEN: I would probably have to agree with some of the things that Tim said before.

Mr LOYD: It is a social thing. You people should get off your butts and go out and see
what is happening to our people on the street.

Mrs EDWARDES: With respect, we have.

Mr LOYD: I live there and I hear them every day. The thing is we have no social backing
whatsoever. We go to a Govemment department and ask for funds and it says no. WA Inc
has got the money; all the rich people around the town have spent all the money, so nobody
is going to get any money. Our people are out there living in third world conditions. We
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have seen on television the shanty towns in South Africa; I can show you places in Western
Australia that look worse than that. How the hell can you expect people to understand your
parole system, your gaoling system and everything else, when they cannot even get off first
base because they do not understand education? Alcoholism and drug abuse is rife in our
community. You think you can go up to an Aboriginal person and say, "Okay, we will give
you 150 hours to do this." They do not take into consideration the circumstances of that
person - whether they are too sick to do anything; whether they have transport; whether
they have housing. It is just straightforward: "You can do 150 hours."

I was working on the Department for Community Services program involving community
based young offenders. Young kids were travelling from Armadale all the way to North
Perth. Some would catch two trains plus a bus to get there. Then they would have to do an
eight-hour day. These kids have never done an eight-hour day in their lives. You expect
them to come along and work like a grown man - they do an eight-hour shift after leaving
home at five 0' clock in the morning and after completing their work they go all the way
home - on a bus ticket!

Mrs EDWARDES: These are points that need to be made, Tim. That is why we have
asked you to come along here today and that is why I raised the question.

Mr LOYD: You are going to have to pour heaps of money into us; you are going to have to
pour heaps of other things in, so that we can bring ourselves out of that situation.

The CHAIRMAN: Tim, this is probably a rhetorical question, but I will ask it. Does not
the problem you have highlighted illustrate a system dominated by whites who do not
understand the problems? If the system was actually administered by Aborigines who do
have an understanding of the sorts of issues you raised, there would not be kids who have
not been used to working for eight hours a day, working for that period. There would not
be people who have certain health problems being requested to work in certain areas. They
would understand the problems far better. Would it not be better for Aborigines to run that
part of the criminal justice system themselves for themselves?

Mr LOYD: I disagree. I think in many ways we must get off this Aboriginal/white bull, if
I can put it that way, because it is a people's problem whether you be white or black. I
think both groups need to work together to solve these problems. As long as we keep
seeing it as a black/white issue, that is all it is ever going to be. If we decide to work
together to try to stop a lot of this, then we can do it. Until everybody decides that they will
work together equally and on the same level we cannot do anything about this problem.

Ms PRYOR: I see a lot of people who come into the lockups, and many of them do not
even know why they have been charged. I refer to people who drink a lot. When we ask
the police what they have been picked up for, we are told that they have been charged with
seven or eight offences like disorderly conduct, resisting arrest and assaulting a police
officer. These people are alcoholics and we cannot see hQw they can commit these
offences. Some of the people who are issued with work ;l n c! development orders are sick
and are alcoholics. How are they expected to fulfil the order? v'/hy are the police who are
picking them up from the streets charging them with all these offences?

Mr WIJ\lMAR: It happens at 12 o'clock at night when they have nowhere else to go.

Ms PRYOR: We have to take some people to Royal Perth Hospital because they are not
well enough to go to gaol; they need medical attention.

The CHAIRMAN: Who is "we", Marie?

Ms PRYOR: The Aboriginal visitors; we go through this every day and every night.

Mr BRIDGE: I would just like to comment on what Tim said earlier. I think the

Joint Select Committee on Parole 2.7.91 Page 28



community service orders and parole are linked: We are talking about two separate issues.
The problems that cause a breakdown in both areas are pretty much aligned. We must look
at why these things are occurring. Obviously one way of dealing with the problem is to
have more Aboriginal involvement in the decision making process. I do not think a person
has to have a high standard of education to be a good decision maker. People at the
grassroots level have to be consulted more. I do not profess to be speaking for Aboriginal
people because Aboriginal people are quite capable of speaking for themselves. However,
they have to be heard and people like me have a job to ensure that the translation back and
forth is correct so that the message is clear. A great deal of frustration occurs over the
visitors' scheme. There is an extended role for the visitors' scheme because of what is
lacking out in the community. We are pretty much geared by our guidelines to operate in a
particular way. Visitors find it very frustrating when they are called upon repeatedly. I
think every visitor could give a number of examples of the Aboriginal community placing a
great deal of pressure on him or her to do something. It is clear that we are working in a
unique area to identify many of the problems. There is a distinct lack of infrastructure in
the community to deal with these Aboriginal problems. I know that the Aboriginal people
have to do something for themselves; everything should not be left to Government
department and organisations. Those departments and organisations have a responsibility
to provide the physical resources, funds and so on, but the human resources obviously
should be provided with Aboriginal input. What is lacking in the decision making process
is the ability of the people in charge to get out and talk to Aboriginal people at the
grassroots level to fully understand what they are saying. The visitors have clearly
identified the shortfalls in the system and they are the grassroots people. They are fully
aware of the problems and should be listened to. As I said before, Aboriginal people, given
the opportunity, are quite capable of speaking for themselves. However, what they say has
to be listened to and understood fully.

In relation to the parole system, as I said, the problem really filters through from the
juvenile situation. The only way that we will see any turnaround is for the juvenile
situation to be dealt with positively. Perhaps, we will not see any worthwhile results for
half a decade. However, we are looking at our present situation in terms of parole and the
breach of the CS orders. Something has to be done about setting up the infrastructure to
deal with parole problems and breaches of the community service orders. Counselling is
one aspect of that and we cannot get away from the education process. That is how we
make people understand certain things. However we go about it, we have to have people in
the community who can give a clear message to the parolees about the conditions of their
parole, for instance. Once that is done, we have to provide backup support and ongoing
advice to these people. That is clearly lacking at the moment. The mechanisms put in
place to deal with breaches of the CSO are commendable. However, without proper
supervision and without the pr,oper backup support it will continue to fail.

Mr WINMAR: The visitors' scheme is nearly three years old, As John said, support from
the community is needed, but it never occurs. What we planned to do - and this has always
been my argument - was set up a support committee jo ,<:I.1P001.1 the Aboriginal visitors'
scheme but that never occurred because we are n ot qualified tn el0 many of the things that
are required of us when we go into prisons. vVe do not know much about legal or medical
services, although we are learning. We have wanted our community to support us in these
things but we have never received that support. The quicker we get that support from our
community, the better. We could not do it this way which is why we tried to do it the other
way in other places. The place that I worked at in Midland is Government funded on a
yearly basis. If we do not have the required results each year, we will not be funded the
next year. That is what we are up against. Many of us are fighting for wider support in the
community for our people which is the way it has to be. However, if we do not get that
support, I do not know what will happen.

Mr TRENORDEN: I support Ralph and John. Northam was becoming quite famous for its
problems. We have just had an absolutely marvellous year because the community decided
to get involved in the issues. However, it is likely that, because we have had a good year,
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funding will be dropped next year and we will go back to where we started. That is a very
difficult problem.

Ms ROSE: I disagree with what Tim said. I think we need to look at the problem from the
traditional Aboriginal-white thing. There are two sets of laws - one for blacks and one for
whites and that needs to be addressed. I do not know how we can deal with this problem.
You guys may be able to do something about it. We have to get rid of those people who are
giving our kids a very hard time. When they front the courts, they get twice as much 
sometimes three times as much - punishment as do white kids on similar charges. If that
can be addressed, we might see some results.

Ms HARRY: What does parole mean?

Mrs EDWARDES: Maybe we should have explained it at the beginning. "Parole"
basically means the conditional release of a person from prison to serve out the balance of
his or her sentence in the community.

Ms MOSES: What happens if the prisoner does not want to do that?

Mrs EDWARDES: He stays in prison.

Ms MOSES: Is the prisoner asked that?

Mrs EDWARDES: Yes.

Ms MOSES: Are all prisoners asked that?

Mrs EDWARDES: Yes.

Mr VAUGHAN: If a prisoner wanted to forego his parole and stay inside, he could.
However, he would have to sign a parole order that says, "I abide by these conditions." If
he said, "No, I will not sign it", he would stay in prison.

Ms MOSES: Many prisoners have a problem with coming out of prison on parole and
reporting to white fellows. That is why they always go back in again. They go out on
parole and they cannot handle having to report to a white man. They report in the first
week, do they not?

Mr VAUGHAN: They are supposed to report within 72 hours and if they are doing the
right thing, it will be reduced.

Ms MOSES: Some of them cannot understand why, after doing their four years, they get
two years' parole. They cannot understand why, after doing four years in Fremantle, they
have to do another two years outside. answering to white fellows.

Mr VAUGHAN: But their sentence was probably SL"'\: years.

Ms MOSES: Yes, whatever; you know what I mean. They do not understand. That is why
many parolees go back inside.

Mr VAUGHAN: They do not understand why they are doing their time in the community?

Ms MOSES: Yes. They cannot understand why, after spending a long time in prison, they
have to report to a parole officer for another couple of years after they are released. All
Aboriginal boys cannot handle that. They are put back inside and are given another 12
months or two years.

Mrs EDWARDES: Is it only the reporting to the parole officer that they cannot handle?
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Ms MOSES: Maybe it is. Maybe that is what they are saying. They cannot handle coming
out and reporting. They think that they have done their time inside and think that, when
they walk out of the gates, they are free, but they are not. They have to report every week,
every fortnight or every month.

Mrs EDWARDES: Do you think they would prefer to stay in gaol?

Ms MOSES: Some that I have spoken to have done it.

Mrs EDW ARDES: Therefore, we have to make the parole system effective for Aboriginal
people.

Mr WINMAR: Why stay in gaol for eight or 12 months when you can be released on
parole?

Mrs EDWARDES: That is absolutely right.

Mr WINMAR: I would not want to stay in gaol.

Ms MOSES: Yes, but some of them do. What happens if they owe parole and they get
picked up for breaching their parole conditions?

Mr VAUGHAN: It is termed "owing parole days"; days owed to the Parole Board.

Ms MOSES: It is not days; it is months.

Mr VAUGHAN: Yes, but it might be 300 or 700 days; it is usually calculated in days. It
means that they will be permitted by the Parole Board to be either released to complete
their time in the community or they will have to do their time in gaol.

Ms MOSES: If they sit in remand for eight months, are they working off their parole or is
it remand?

Mr VAUGHAN: If their parole has been suspended?

Ms MOSES: Yes, if their parole has been suspended. Is that person still doing time while
he is in there? One poor boy I know was in remand for eight months. He was refused bail
even though his father was going to pay it. Is he doing his eight months parole?

Mr VAUGHAN: Only if his parole has been suspended by the board.

Ms MOSES: His parole has been suspended.

Mr VAUGHAN: He is doing his time.

Ms MOSES: His parole officer told him if he is found guilty of this charge, he has to do
the whole two years.

Mr VAUGHAN: That is possible.

Ms MOSES: After sitting in gaol for eight months he still has to do two years parole?

Mr VAUGHAN: He might be owing, in fact, more than two years.

Mr MOSES: No, eight months.

Mr VAUGHAN: If he is only owing that time, and his parole has been suspended, it will
be coming off his time.
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Mrs EDWARDES: Ian, you might like to raise that specifically afterwards; then you can
talk about the specific case.

Mr VAUGHAN: Yes. Perhaps I can talk to you about that calculation of time owing after.
I will catch up with you afterwards.

Ms MOSES: It is what the parole officer told us.

Mrs EDWARDES: That might need some clarification. A matter raised with us in the past
and also during the time we sat with the Parole Board related to an Aboriginal community
not wanting an Aboriginal back, either for a suspended sentence or for parole, because of
their alcohol or drug substance use, their violence, or whatever. What is an option we can
consider for such persons as we do not want to keep them within the prison system? If their
community does not want them, what is the option for us?

Ms WINMAR: There are a lot of bail hostels around. Are they not allowed to go there?

Mr VAUGHAN: Not in the bush; there are in Perth.

Ms WINMAR: Aboriginal people use the bail hostels in the city.

The CHAIRMAN: Is that facility used often?

Mr VAUGHAN: It is used increasingly, but only in the metropolitan area.

Mr WINMAR: Most people would accept that, I think, in that community. I do not know
about the metropolitan area but I mean around here because if they do not accept it it will
only cause problems for the people in the community. He has been accepted back here and
someone has been accepted back there, I cannot see any problems in that. I tend to agree
with him because if they do not sort out something in the first place they are going to be
forever arguing about things like this. I can honestly say if there was one I think that the
people of that community would accept him back there.

Mr LOYD: By taking away all control that the elders used to have of these groups and
giving them white man's law you are effectively saying, "We are taking all that away,
because you are not effectively dealing with your own people out there in the community."
These people are not wanted; they are not allowed back into their own group, so they are a
lost people. Why have you guys not got the answer to that?

Mrs EDWARDES: We do not have the answer, that is why we are asking you.

Mr LOYD: That is what I am saying; give the law back to those elders and they will deal
with the people and give them their punishments back there; they will treat their own
people within their community. If people axe taken awav and put in gaol down here, of
course thev do not want them back because ill. the case d rope 3.1.1(1 things Like that vou
never let them effectively deal with their own. TIley have means of dealing with their own
within that setting. You are taking the people away and then asking us to deal with the
problem after you create it; you want us to fix it up.

Mrs EDWARDES: It may be that your suggestion of a WOrkLTJg party looking into the
customary laws is a very sound one.

Mr LOYD: I think that might be the way to go. There is the other reason, and the problem
of people being allowed back; it would cover that as well.

Hon BARRY HOUSE: How do you overcome the problem of somebody on parole going
back to a community which perhaps wants to deal with them? They have the choice as a
free individual and can opt to return to the city if they want to.
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Mr LOYD: You are talking to me as though you are a free person, I am a free person,
everybody is a free person. That is in your society and what happens around here. Go right
out into the bush and you will find that those guys do not read newspapers and do not
understand that the world is changing so quickly. You and I might, and we have the rights,
as people say, to do these things. But when you are in an Aboriginal tribe or group you do
not, under the law, have the rights that you are talking about. You have rights within that
group but not outside it, or whatever. You are saying to me, I think, I am a free man to go
and say whatever I like. But when I get back into a tribal situation, I am not. Leo will tell
you. He is asking about Aboriginal law. He is not allowed to say anything. If he says
anything to you he will cop it when he gets back to Kalgoorlie.

Han BARRY HOUSE: I am trying to work out a system where a person who has a foot in
both camps can opt out of that system and say, "That is not for me, it is too hard; I will go
back there."

Mr LOYD: That might be okay. However, take the case of a guy that came from out there
who, for argument's sake, had committed rape and the community kicked him out. Then,
12 months later, having done a bit of time down here, he wants to go back to the
community and the community says, "No, we do not want you." He will have to go off and
find himself somewhere else to live. The community members have their rights too; they
do not have to have him back. They do not have to if they do not want to, no matter how
much he wants to go back to his community. They have their rights to control their little
life. To me it is an in-between thing. The people are trying to maintain some sort of law
and order i.n the communities but the people who are offending are being sent away to serve
their sentence, and all the rest of it, somewhere else. I think this takes away all the powers
of the community to enforce the law when these guys get back. They catch them when they
come back, but by that time it is too late and the guy has already done two or three years or
whatever. He has become tough as tough.

Mr THOMAS: There is a family at a place called Warakurna, that is up near Giles, and the
community had trouble with two of the sons sniffing petrol. They had been warned and
warned, so the tribal leaders got together and told the family that if they did not do anything
about the sons they had to move. When the bus came they packed them up and sent them
to Kalgoorlie. They have to go to Kalgoorlie for over 12 months; they have to stay there.
They cannot go back to the central reserve. I do not know whether that is until the kids get
rehabilitated from sniffing petrol or not.

Han T.G. BUTLER: How effective is that scheme?

Mr THOMAS: I can only talk for myself about what has been happening. If they play up
they get a spear through their leg ~ maybe a couple - and if they keep on playing up then
they are sent out of the community.

Han T.G. BUTLER: The reason I asked was because yeD said that people were sent from
their tribal community to a place like Kalgoorlie where the opportunities to sniff petrol are
greater. How effective is sending them away from the community? Are they sent away in
shame and have to serve their time before they can come back? Is that the idea?

Mr THOMAS: The authorities are too frightened to take them at the prisons now because
they might die in the cells. So nobody wants them, not even the hospitals; they would
sooner send people down to Perth to fmd out about their health. or whatever.

Mr VAUGHAN: When a community throws someone out is that just because it is fed up
with that person, that it has just had enough, or does the community think that maybe it
might bring the people to their senses and that they will behave better next time? What is
the community's viewpoint? Is it just that they are fed up with these people and say, "Get
out of here because you are doing the wrong thing," or is it to try to bring them to their
senses, or something else?
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Mr THOMAS: It could be a tribal thing. He has been told and they pack him off to
Kalgoorlie. He has got to stay there. They will tell him when to go back, whether to go
back or whatever.

Ms MARSHALL: He is more or less put on probation. They have their own ways.

Hon T.G. BUTLER: Is the idea that a great shame is brought on the person who is sent
away?

Ms MARSHALL: We were far advanced before without magistrates and judges. We had
our own doctors.

Hon T.G. BUTLER: We were recently at a conference in Alice Springs run by the
Northern Territory corrective services department where it became quite plain that people
would rather be charged under our system than under the tribal system.

The CHAIRMAN: Tim, it has been suggested that the solution you posed in your
comments is a long term one related to taking people back to the Aboriginal legal system, if
you like. In the short term, what suggestions have you as to how we handle the problem
now? The long term is easy. To propose long term solutions is easier than saying, "Okay,
we now have these situations. There are certain ramifications that we have to deal with.
How do we do that?"

Mr LOYD: Whatever way you look at it, it will be a long term prospect anyway. At the
moment you can put hundreds of thousands of dollars into trying to alleviate many of the
problems that are faced by Aborigines in employment, health and education - you name it;
this is what is sending many of our people through the gaol system. Other than that, I really
do not know how you will solve it on a quick fix-it basis, and I would not like it to be by
throwing in $1 million in six months and expecting that to solve the problem. I would
rather look at it in the long term so that in the end we will come out of it with a basic pride
in being Aboriginal, and not be ashamed to walk down the street or to be seen drinking at a
party, or whatever. It goes back to the question of pride, which many of us have lost
because we do not have anything. We do not have enough land; we have nothing at all.
We have always been told what to do because [Inaudible], but that approach has to go out
the window.

That will not happen in a short period of time, and I do not think the problems will be
solved in the short term. If we work at it now, maybe in 12 months or so we will see things
happen that will start to give pride to the Aboriginal people. The visitor scheme is starting
to work now. I think all the visitors who are here feel proud that they have been through all
the bureaucratic red tape and have stood up against all the things that have been thrust at
them and have still managed to be here. We all have a lot of pride that we are helping our
people, and that is showing in the community, because many people now approach us and
say, "Can you do this for us, or can you do that?" They actually recognise us as fulfilling a
legitimate role for Aboriginal people. W11~n! first started 'Jut. there were negative
comments that we were just a mob of so and sos doing a job for white people, but in fact
people are seeing exactly what we are doing, and we are now getting the recognition that
we deserve, although it is two years down the track since the scheme began. No matter
what you are looking at, you cannot look at it in the short term. I have seen many short
term, fix-it things that have never worked, and I do not think they will ever work. For us it
has to be a long term program. You cannot fix 200 years in three months.

Mr TRENORDEN: What percentage of the problem is alcohol related?

Mr LOYD: I would like to look at the police statistics and see what they have found in
their own research. I would not really know, but I would say that 75 per cent of the people
who are arrested are picked up for alcohol or substance abuse. It is definitely a very big
problem, not only in respect of alcohol but also across the board.
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Mr BRlDGE: I would like to thank the Committee for inviting the visitors to air their
views. I am sure all the visitors would support my view that there is a greater role for the
Aboriginal Visitors Scheme. Currently we are involved in the prison and police lockup
situation, and in providing counselling etc, but we believe that there should also be an
extended role for the visitors scheme. It is important to expand the scheme throughout the
State, and this message should be brought to the people who make the important decisions.
We feel quite frustrated at the moment because we ought to be further down the track than
we are. The visitor scheme will not solve all the problems but it will play an important role
in solving some of them.

During the last 12 months in particular our relations with the police and the prisons have
improved a great deal. The key factor is that the visitors scheme operates in an independent
way. The visitors are in a very sensitive area because they are dealing with the Police
Department, the Department of Corrective Services and the Department of Aboriginal
Affairs. The visitors are gaining the respect that they deserve in the way that they handle
situations. Their independent role is vital. This point has been brought home to me quite
clearly by police and prison officers, who see the visitors as being able to carry out and pass
rational judgment in situations which may become quite emotional from time to time. They
certainly respect the involvement of the visitors, not only in their counselling work but also
in improving relations between Aboriginal people and whites generally.

From that point of view it is important that the scheme continues. It is also important that
the scheme gains legislative backing so that it will have some teeth. I believe that the
current administrative structure within the AAP A has been held back in terms of its
expansion program. Obviously these matters need to be discussed with the people who
make the important decisions, but I think all the visitors believe it is important that the
scheme continues to operate and expand under jts current administrative arrangement. One
of the recommendations of the Royal Commission, and also of the interim inquiry and the
Alexander report, which was done in 1989, was that the scheme should become community
based. We are not opposed to that but there is a responsibility at this time for the scheme to
expand and continue under its present arrangements, until such time as the communities are
ready to take on this type of responsibility. The visitors believe generally that they would
have some reservations about that. We believe that we have a big responsibility to further
extend our role into the community and throughout the State.

Mr TRENORDEN: When you say community based, are you saying that you should keep
your current positions and be able to expand and become a community driven organisation,
but under the same sort of structure as you have now?

Mr BRlDGE: No. As I understand it, the situation is that we are committed towards
achieving a community based program. I am not sure how that will be implemented. For
example, a project officer was to have been situated in Geraldton, and that was decided
against on the basis that the system would be reviewed because of the community based
idea. The community based idea really depends on how it will be set up and funded. I am
not too sure, but as I see it, if a community based program were established our role as such
would then be removed from that community.

Mr TRENORDEN: That would not be too helpful, would it?

Mr BRlDGE: No. These are the problems we have seen that really must be worked
through.

Mr WINMAR: In Midland if they decide that someone can be given parole we have to go
the employer. When they find out that someone is on parole they will not employ them.
This is why we use other resources, such as training them. We give them training or
something like that once they are outside. While they are doing that eight or 10 week
course we are out there looking for other employment for them. We are up against it
because the moment we mention parole or that they are out of custody, bang - everything
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just goes down the dram.

Ms GREEN: I want to raise two matters before the meeting finishes. A tailor shop is being
set up in Greenough Regional Prison. One of the first things they did was make clothes for
the detainees who go in the observation cell. It is quite an unusual outfit. It is baggy pants
like pyjamas, it has a top that comes down, it is very narrow and it restricts the movement
of the person in the observation cell or in the maximum security section. It is bad enough
being in the prison to start with without that person feeling shame when his relations come
to see him, because in a crisis situation like that we arrange a special visit for the family.
When this has happened we have requested that those clothes be removed from the
prisoner, and he be allowed to retain his greens but it has not happened for obvious
reasons - probably security and also because a body search must be done when the prisoner
leaves the cell and then when he comes back in. It is a real shame for the person in those
clothes to see his family and let his family see him like that. To me, it is as though he is an
animal and is being treated like an animal. The shame is terrible and I do not think the
family should be allowed to see them like that.

Hon T.G. BUTLER: Does that apply to all prisoners?

Ms GREEN: To those in the observation cell. That usually involves a prisoner who has
been playing up - become a management problem or something - and has been put in there
for various reasons. That is a new thing. Before that the boys wore their jocks in there.
When the family came in they put clothes on to come out and see them, and I guess they
therefore put on their prison greens. But this outfit makes them feel terrible. Without being
offensive, I must say it makes them look as though they are from a mental home rather than
a prison. I have raised it with the superintendent but, unfortunately, because of the body
search I think he felt that it would be more intrusive to have the search first before corning
back. I do not think the detainee needs the shame of his family seeing him like that, and to
feel like an animal. I think this sometimes contributes to their mental attitude and can lead
to attempts at suicide.

The other matter I raise, which is a major problem in Geraldton and I guess probably in
most prisons, is the funeral arrangements. There does not seem to be any uniformity across
the board regarding the funerals prisoners can go to. They say it applies to immediate
family but with Aboriginal people the situation is different. For instance, my third cousin
and I grew up together and we became like brother and sister, rather than distant cousins 
as a white person might see it. Also, the cost factor comes into it. Often, we are told it
costs this much to go there, the person must stay overnight, the prison does not have the
right security rating, and so on. If the funeral is at Warburton the person must travel by
plane. It is very hard to explain these things to somebody - we have a tribal person, who is
a long termer, in Greenough Prison at present and there have been three deaths in his
family. He regards them as immediate family and he has not attended one of those
funerals. It is a shame that when he gets out and goes back to the community he has lost
face in that community. It is a very important .i.SS1.1e to him. How call the prison authorities
be made to understand how important iris to these people? T do not know about other
people but funerals are a really contentious issue.

The CHAIRMAN: I am pleased you raised that Issue because it is one we have not
considered.

Mrs EDWARDES: vVe have discussed whether special provision should be made for the
cultural importance of funerals.

Ms GREEN: The authorities tell us to ring so and so in this area and find out what relation
they are. I have had to do that a few times because they do not know who to ring. I will
come back and say "he is in the immediate family", but it might be a cousin or second
cousin, sometimes even nieces and nephews, and sometimes grandchildren, and the
prisoner has not been able to attend. A cousin can be like a brother. We have a heap of
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cousins but I would say they are immediate family.

The CHAIRMAN: We have discussed this matter but I do not think we were aware of the
significance of what you are saying. It is very important for us to have an understanding
because people will obviously ask us why that recommendation was made. Your clarifying
it makes it easier for us to explain.

Ms GREEN: It is a major issue. When we are talking about the mental wellbeing of
particular detainees these things place them under a great deal of stress at the time, for a
time after, and then when they go back to their own communities. A lot of families we
have been dealing with among the tribal people have two funerals. They have the first one
very quickly usually and then there is the second one. The second funeral is as important to
them as the first, One particular detainee has missed three funerals and it is weighing on
his mind. Even the superintendent has noticed how his attitude has changed. His name is
coming before the super when it would not have before, and things like that. It is putting
him under a great deal of stress. It is a great concern across the board, which is obvious
from the nods of all the people around this table.

The CHAIRMAN: Is it possible for you to follow through the issue of the clothing?

Mr VAUGHAN: I will certainly follow that one through. I can endorse the contentious
nature of funerals. Given that Aboriginals represent one third of the prisoners in the
system, they· take up 95 per cent of funeral attendances so there is an effort by the
department to discriminate in favour of Aborigines. The sheer cost factor weighs very
heavily.

Ms GREEN: You try to explain that to a detainee.

Mr VAUGHAN: I appreciate that. There is no easy answer to that at all. If we had a
limitless pot of money then we would accommodate far more. It is certainly worth the
Committee's making a note of this. I will certainly follow through on the observation cell
clothing. There may be some alternative, which is a compromise, that is more attractive,
and that the prisoners feel more comfortable in. It is as simple as that; it meets the needs of
everyone, both security and intrusiveness, and the prisoners would not feel singled out, so I
will certainly follow that through.

Ms GREEN: It is made from calico material so you can understand why I am saying it
makes a person look as though he has a mental problem.

Mr VAUGHAN: Yes, I agree. I will follow that through and see what they have at the new
Casuarina Prison. I know they produce about a dozen different sorts of clothing there and it
could be that something much more suitable is available.

Ms GUNNING: The present system is one of rehabilitation. J de believe in education
being the means for people to become self-empowered. TIle rnajoriry of Aboriginal people
have low self-esteem. I am throwing this open to the Committee as an idea: Before a
person comes up for parole and he decides that he would like parole he goes through the
education centre within the prison system where the learning of life skills and personal
development forms part of that program. You can tell them that they are in charge of
themselves and their actions up to a point, but if they are harassed by police they will react.
Up to a point they are the ones who are in control. Therefore, their self-esteem should be
built up which perhaps will help the rehabilitation side of things. The system should
provide for the education program to be commenced within the prison system and
continued outside it.

The TAFE system is available and they are always screaming out for programs. I find that
the guidelines are always too rigid and you are not allowed to step outside them.
Aboriginal people are flexible and we work in a flexi-mode most of the time. We need to
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have the flexible edges. If you set down rules too rigidly you have to look at the individual
and situations. One of my students who was fulfilling a work and development order was
ill and he was doing a course. I said, "How come your work and development order did not
include attending your course?" By working the hours outlined in the order he was
prevented from attending his course, which meant he failed through poor attendance. You
have to be there to learn. This has to be taken into account when work and development
orders are being put in place, if the person is willing to attend a course. I am the
coordinator of my course at Leederville and if I have dropouts and vacancies arise my top
priority is to enrol anybody who has come out of incarceration and who wants to take up
the opportunity to have an education. They will be enrolled as a non-certificated student
but they will be doing something on a positive level.

Life skills has to be part of the education program within the prison system. I do not know
what will happen when it comes to joining up with a course on the outside. I have been
talking to the education people who are probably going to Casuarina. Many of our TAFE
courses are stretched out over a whole semester, but there is no reason why they could not
be compacted into modules that could be done in a short period of time, so in three months
a person could complete a maths unit or an English unit. In that way they have a pass in a
unit when they go out and then all they have to do is a watered down course once they get
outside over the next semester. A system of education within and without the prison could
work.

On the issue of traditional Aboriginal law and urban Aboriginal people, the Aboriginal
society has always been run by elders and people of high standing within the community in
a traditional setting. As an idea for this to filter down into the urban area - and I would like
to see a working party investigating it - you could have a panel of elders of particular
family groups who are respected people within their community and who are known to be
fair-minded people to oversee some of these young people who are getting into trouble.
The Aboriginal community itself does not like the kids getting into trouble. They realise
that it is bringing a backlash against the Aboriginal community all the time. We hear of a
police chase and we realise that possibly Aboriginal kids are involved. In a way you will
then let the community help to deal with those young offenders and then it is up to the
Aboriginal community to see that those young people do not re-offend or to give them the
support they need not to re-offend.

When putting out guidelines for dealing with people within prisons the language needs to
be looked at, for example the word "parole". Any person who does public speaking is told
that you speak to your audience. You must make sure that your audience understands what
you are saying. Much of the paper workis too highbrow and needs to be put in plain
English with perhaps even an explanation for people for whom, in most cases, English is a
second language .: even Aboriginal English within the urban setting or plain English
sometimes. It could be explained a lot better more along the lines of Aboriginal English, so
that it is not talking down to people but talking appropriately to them. I have seen police
officers go totally the opposite way and talk to people like they are inkindergarten which is
a total put-down.

With non-Aboriginal people in many jobs, we are trying to run our own affairs. Eventually
we would like to be self-determining, self-governing almost, but we will never be able to
do that because for years Aboriginal people have been a major source of employment for
white people. By keeping Aboriginal people down and in the welfare situation you
continue to employ white people in those roles of overseeing. Until you get rid of that idea,
when white people are ready to step down from positions and give them up to Aboriginal
people who are capable of fulfilling those roles, then maybe we can make some headway.
It gets down to Aboriginal people being involved in the decision making processes, and not
just advisory groups. Advisory groups are just tokenism cases because the consultation
process happens after the decisions have been made in a lot of cases and you consult
because you are supposed to consult, then you come back and do what you want to do
anyway. People implement programs, but Aboriginal people will not go along with them if
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they have not had a good, effective input into the decision making process.

Ms HARRIS: I was going to say something about the funeral criteria. It is not set out
properly for Aboriginal people because they have extended families - we find that a lot in
Perth.

Mr VAUGHAN: This may well be worth following through. When the policy was put
together we tried to tap into Aboriginal views and we were unsuccessful in arousing any
real interest in providing input to it. We attempted to consult with a wide range of people.
If there is an interest in Aboriginal input in hammering out a policy we can certainly
involve the Aboriginal community.

The CHAIRMAN: Thank you very much for attending this meeting today. In many ways
the views that you have shared with us have clarified matters and opened new doors, and
perhaps make our task more difficult than we perceived it in the first place. However, not
wishing to be deterred in any way by that, it has been a very valuable experience for us to
listen to your views. An interesting comment was made that Aboriginal people perhaps did
not realise the role of parole and that it is part of the sentence. It is sometimes very difficult
for people to understand that parole is part of a sentence and that must be made clear in the
future. Parole does not allow people to be out on the streets doing whatever they like; there
are obligations and responsibilities associated with parole. Whether people agree with
parole or not, if they accept the status that goes with coming out of gaol, some
responsibilities also must be accepted. Obviously the whole range of views, attitudes and
practices must be modified to fit into specific and very real circumstances that people face.
Again, thank you very much for your attendance today.

[The witnesses retired]

THE COMMITTEE ADJOURNED
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The CHAIRMAN: We have tried to look at the issues of whether imprisonment is
appropriate for certain offences and whether prison is appropriate for people except in
certain instances, bearing in mind the offence. We have come up with proposals which
would - or could - decrease the number of people in prison. Those have been basically at
the front end of the prison system. I and others have been concerned that there may be a
backlash, and we have suggested that perhaps sentences of three months or less could be
abolished. A way of net-widening and overcoming that could be that no-one is sentenced
to less than three months; people who were going to get one month now get three and a half
months. To overcome that we have looked at the situation in South Australia where
basically the prison system is run like a hospital system. They say there are X number of
beds; once those beds are occupied, the least serious offenders and those who have the least
time remaining are released two or three days earlier than they would have expected and go
on parole or whatever it may called as a community based alternative. We would like to
know how you feel about that system, and hear about any matters that you like to comment
on.

Mr BROADHURST: I apologise for Professor Richard Harding, director of the centre, not
being available, but we have had a chance to discuss some of the draft that we received in
the post yesterday which outlines some of the things you have been talking about. I assure
you that as far as possible we have discussed the issues, so in some senses I am able to talk
on behalf of the centre.

In general I was quite surprised by the quality and extent of the recommendations you have
made; and the fact that you have taken the bull by the horns is very much to your credit. It
is really important for legislators to think about the political economy of punishment, and
the supply and demand issues that that raises. The hospital bed analogy is not a bad one,
although it is a problematic one. It is not by any means that straightforward, even when
you look at hospital admissions and so on. There are many precedents for what are called
"ceiling caps". They tend to be moving, they are not stationary ceiling caps, so, without
getting too involved in talking to you about how you might rationally work out what an
appropriate ceiling cap might be' - I know it is a terrible thing to do and it is the sort of
thing that academics do, so please let me apologise ahead of time - I want to recommend
this book. It is called The Scale ofImprisonment and was released this year. It looks at the
whole issue of imprisonment rates and prison populations. focusing on the United States.

Mr TRENORDEN: Are the authors from the United States?

Mr BROADHURST: Franklin Zimring is the professor of law at the University of
Berkeley, California, and Gordon Hawkins is the emeritus senior fellow at the Institute of
Criminology in Sydney. In fact, Gordon is one of the few Australians who have received
an American Society of Criminology award. I do not know if that means very much, but
both authors are of high standing and are good scholars, and they certainly address this
issue. In the United States and Great Britain, and in our own jurisdictions, particularly our
own I am rather saddened to note, there has been an acceleration in the imprisonment rate,
which is of concern. They address that whole issue in some detail, so if you want any
background I would highly recommend that book.
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The nub of all that is what rate of imprisonment is reasonable or rational in the type of
society in which we live, and what kinds of laws, regulations and expectations we have.
What the authors have not been able to fathom - which puzzled us all - is that when you
look at, for example, Australian States' or United States' jurisdictions there is a tremendous
unexplained variation between the jurisdictions. For example, Victoria has an adult
imprisonment rate of around 75 or 78; Western Australia has an adult imprisonment rate of
170-odd. The same occurs in the United States, where there are variations from as low as
20 or 30 per 100 OOOright up to 400 per 100 000. In all the standard social indicators that
you would measure - economic activity, employment, race, demographics and so on - there
are no obvious, easy explanations for these variations.

The same sort of thing exists in Europe. There are wide fluctuations in the rates of
imprisonment, and this begs the question why, and what is going on within the State
criminal justice systems perhaps, and the way in which we frame laws which create these
variations. In California and illinois, in everyday events the societies seem just as orderly
and just as compliant in both those places. When I go to Melbourne I do not detect a lower
or higher amount of crime, so there are no obvious external explanations for these wide
fluctuations in rates. To say that we know what causes them is simply untrue; we can only
speculate. We certainly do not have any obvious explanations such as the ones we
normally look to - unemployment rates, performance of the economy, the usual sorts of
things.

Springing from that observation, it seems we must address the issue more from a political
point of view rather than from a demand or supply angle. Some people would argue that
prison capacity, or the proportion of people locked up in gaols, should have no ceiling.
People commit offences, they are arrested and processed through the system; if they are bad
enough they should go to gaol; if we run out of prison space we should build more. That
sort of approach. Somehow there is a supply of people who are bad enough to be locked up
and we need more gaols because there must be more of those sons of people.

Unfortunately, the mechanisms are not like fluid dynamics; you do not push a lever and at
the other end get a nice cause and effect relationship. The issue of supply is important, and
so is the issue of demand. Most theoreticians, or purists, will say that prison capacity has to
be demand-focused; if you need it you should have it, build it. An alternative point of view
has been that if you restrict the amount of capacity - in other words, you can supply so
much - that is a natural kind of ceiling to the amount of capacity you can hold.

The problem with both those arguments, when you look at them in detail, is that they are
somewhat flawed. It is not a good, clean way of looking at the problem.

After all, bearing in mind Parkinson's law as it relates to the capacity of prisons, there is a
tendency for prisons to fill up according to the amount of space available. The people who
sentence prisoners to terms of imprisonment do not pay the cost of it - it is a sort of free
lunch - and so, in a sense, there is no natural control over either supply or demand.
Legislatures have, of course. tended not to specify in any great detail who should go to gaol
and for how long; they have set maxima, and so on. That is an issue that members of this
Committee been looking at - what role the legislature has in establishing sentencing
principles.

In a roundabout way, therefore, I am saying there is nothing in what we know about
imprisonment rates and the scale of imprisonment that prevents a conscious decision being
made about how much punishment a jurisdiction is prepared to actually administer in
relation to all the other sorts of factors that might be considered; for example, the
seriousness of offences of the populations dealt with, and the effectiveness of the actual
intervention employed. You are pretty sceptical - and rightly so - about how useful they
actually are in preventing crime. Certainly we must incapacitate people and we must
protect the public from dangerous offenders and so on, so there will always be a need for
some kind of incapacitation. All those factors are important. There is no magical formula
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out there that will tell legislators what the right amount of punishment is. That decision
must be made by the legislators themselves, and they must do that consciously. I think you
are conscious of the fact that a lot of our prison populations are composed of people whom
in the ordinary course of events we do not think it is necessary - or cost effective, which is
another point - to place in these facilities. When we put some of these people in a facility
like that we obviously deny space for somebody perhaps more important or more dangerous
or who perhaps needs that degree of protection, custody or whatever. I think that is an open
question. I do not think there is any reason why a conscious decision cannot be made ahead
of time about what the State can reasonably afford and the kinds of people reasonably
expected to be in high security expensive facilities.

Settling on what that might be, and being conscious of the fact that it cannot be a stationary
thing, it must be reviewed and kept alive, it is probably necessary to work towards a goal.
It seems to me that in a State like ours a reasonable goal to work towards in our prison
population is something like the Australian average, of approximately 80 per 100 000, and
something like that could be achieved within three to five years. It may be that we must
look a little wider because some interesting things are happening in our system at the
moment, which have in a sense taken me by surprise. Our prisoner rate has gone up a notch
in the last 12 months, and it may be - and one can only speculate without decent work 
that it has something to do with work and development orders. Something may be going on
there. Some unintended consequences are happening in relation to the way that so-called
diversion is working in the system. There is always the probability that people on work and
development orders, or any other non-custodial sanction, will fail. They produce a sort of
governor or a trigger in population movements.

Mr 1RENORDEN: You do not consider the economy has some effect?

Mr BROADHURST: I do not consider the economy would have had such a direct effect.
If it were the economy I would not have expected it to occur so quickly; I would have
expected some kind of lag effect.

Mr 1RENORDEN: Say, another 12 months?

Mr BROADHURST: Perhaps, yes, but that takes us back to one of the earlier questions.
When such things as unemployment rates or the state of economies are considered, and
correlated against the prison figures, unfortunately very rarely do good clean correlations
occur. We find correlations in some jurisdictions between unemployment rates and an
increase in imprisonment rates, but that is controversial and it is not a clean association. It
is not a case of "as unemployment goes up imprisonment goes up", because we know that
on occasions when unemployment has been declining imprisonment rates have increased.
It is one of those indirect things and-it does not always work in the intended direction.

. .,

Mrs EDWARDES: Do you have a hypothesis on why the work and development orders are
not working?

Mr BROADHURST: My guess is that it has something to do with the administration of
them. That is purely speculation. I have been in town for a couple of days and I have been
taken aback by the figures already.

Mr 1RENORDEN: What sort of variation are you talking about?

Mr BROADHURST: Something like a 15 per cent increase in the 12 month period, so it is
not something to be taken lightly. I am surprised in a sense that alarm bells are not already
ringing in the system. They might well be, of course.

Normally prison populations are pretty sensitive to increases. The daily average muster is
now just under 2 000 in this State, whereas we were hitting around the 1 650 mark when
this Committee started work. That in itself is intriguing. One of the obvious questions is
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whether it has something to do with the economy or unemployment. It may be, as
suggested, an indirect effect: People cannot afford to pay fines; they opt to do the work and
development order; and they mess up on their work and development order. Where do they
end up? It is quite possible that there may be some kind of locked in trigger in there. I can
only speculate; I cannot really tell you.

That brings me to the next point I need to raise about the whole issue of the three month
sentences. We both describe that suggestion as playing with fire. We understand the intent
of it, and I hasten to add that in terms of the empirical work there is not a great deal of
difference between three and six months. If the figure went up to six, it would not make
much difference. The problem is with the unintended consequences. We think judges will
move their aim; in other words, the three and a half months will become the standard.
What we suggest, rather than making it mandatory that no sentence be less than three
months, is that it could easily be six months without any great difference. The differences
are marginal in terms of effects on things such as repetition, incapacitation and so on. Our
approach is to suggest that we need the appellate court structure of our State Supreme Court
to be strengthened. Also, the sentencing division should be created properly within the
appellate court structure, with a much broader appellate role than currently is the case,
because at the moment the Supreme Court has very little direct jurisdiction over lower court
activity, which is the focus of this sentence.

We would like you to think about strengthening the guideline role of the superior courts,
especially the appellate courts, through something like a sentencing division of that
appellate court. It should have much broader powers to review sentences, not just at
District Court level or from the Supreme Court itself, but from the Magistrates Courts as
well, so that they have a chance to influence judges operating. This would avoid that
problem which my guts tell me is a moving target. In all our experience of alternatives we
must work with judges and the judiciary, and we should have a type of appellate sentencing
division - a strengthened sentencing division of the Appellate Court with wider powers to
review sentences in the lower courts and to issue guideline judgments, much as the Court of
Criminal Appeal in England has done and some of the Federal judges in the United States'
circuit courts are now doing. This reins in sentencing practice so that judges know that the
resource they are pretty freely dishing out has a cost, which is borne by the State, and as a
scarce resource it must be used sensibly within what we would call approved principles of
sentencing.

Hon BARRY HOUSE: With regard to the terms of three months or six months, are you
saying that increasing it to six months would be more effective, or are you saying the period
will not matter in terms of the effectiveness on rates of imprisonment?

Mr BROADHURST: I. am saying two things: If you were to try to reduce short sentences
on the basis that they are ineffective and so on, there is no difference between three months
and six months. People sentenced to either of those terms have more or less the same
failure rate. However, there is a break at the six month mark. and it does tend to decline. I
will not go into detail about it. but if we wanted to affect the imprisonment rate, I would opt
for six months since the difference between three and six months is marginal. However, I
would still have that problem of the moving target.

I am really saying that we could do better - if that was your chosen mechanism - than
saying there will be no more three month sentences. If we said six months we would be on
safe ground when it comes to determining whether that would actually increase crime - it is
the other side of the coin and the difference is marginal. We would not lose any more by
making the period six months. The main problem is that the judges will move their target.
In other words, if you say no more three month sentences, you will have three and a half
month sentences. Instead of diverting those offenders who would have got three months or
less, there will be a lot more who will be given longer sentence. It will not be possible to
split that population in a nice neat, mechanical way; it will just not work that way. They
will move the target and the long term consequence of that is that it would increase the stay,
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which will mean that the capacity of the prisons will be increased. That would be an
unfortunate consequence.

Mrs EDWARDES: That is a point the Committee has discussed.

Mr BROADHURST: I know that the Committee is conscious of that and has taken it into
account. The principle the Committee is putting forward is a sound one. All I am saying is
that by making it six months the Committee would not be jeopardising its case.

Mrs EDWARDES: The point that you made about the sentencing division of the appellate
division is quite a good one. It is one that has been talked about in the profession for quite
some time. How would you see it operating, especially taking into account those lower
courts?

Mr BROADHURST: I think it must operate somewhere between a sentencing commission
and a proper appellate court. So it actually looks at individual cases.

Mrs EDWARDES: Referred to them?

Mr BROADHURST: Yes, but it actually has a much more active role; it monitors. I think
the mechanism for monitoring that is the sentencing information system which you have
talked about. Some of those sentencing information systems are certainly now within the
realm of possibility. We have been looking at one for this State for some time. The
problem for the Crown Law Department has been to get the data. It is still going through
the implementation of computerisation; and, it still focuses on throughput rather than on
penalty impositions. In other words, its focus is on processing information rather than
telling us about the length of the sentences people are given. Its data systems are skewed to
look at different things. Interestingly enough it cannot tell us, for example, how many
people in our lower courts got X number of fines, how many people got X days in gaol, and
things like that. When that data system is turned around it will actually do that job - the
Crown Law Department will tell you it is anywhere between 18 months and five years
when that will happen. In the meantime, by using the Australian Bureau of Statistics data
we can get a pretty good idea. My feeling is that the sentencing division of the appellate
court should have a much more active monitoring role; it should not just be reliant on cases
referred up. If the District Court has a problem with a lower court it can eventually creep
up, but it rarely does that in sentencing matters. Most of the cases we are talking about are
all lower court cases. If we are thinking about emptying our gaols we must consider those
cases which are resolved in the lower court, not the higher court. Therefore the appellate
court must have direct access to the lower court - a Statute should be put in place to
provide for a monitoring or guidance role or whatever. It would have to be soft. As the
sentencing principle and sentencing law develop we will develop the system more quickly
if the appellate court has the ability to jump jurisdiction, for want of a better word.

Mrs EDWARDES: You say II soft" so that we do not offend the judges?

Mr BROADHURST: I mean soft in the sense that I think thev need time to sort out a
mechanism that will work for them. "'

Mr TRENORDEN: So they could develop something themselves.

Mr BROADHURST: We can tell them what we want in terms of intent and principle: For
example, we want lower court sentences to be monitored and subject to proper review in a
coordinated and governed way. By doing that at least the law of sentencing will be obeyed
and practised as it should be. We would tell them the criteria. Perhaps the mechanism for
it might best be worked out by them. That is not to say I do not think the three month, or
for that matter the six month, thing is not a bad idea, but I am frightened by the unintended
consequences if we do not do something else in step.
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Mr 1RENORDEN: Are you saying that one or the other might work?

The CHAIRMAN: I was just about to ask that question. I think we have the same concerns
as you, although perhaps not as well defined. Is it not possible in the abolition of sentences
of certain duration to have a sentencing division of the appellate court systematically
review sentences - stopping the creep. Perhaps we could also tie into it the concept of the
cap? So you actually tie together all three. Maybe that suggestion can be given to the
judiciary. Realistically you are giving the judiciary some scope.

Mr BROADHURST: My real problem is with the notion that you can set a criterion for the
scale of imprisonment by choosing a sentence of three months.

The CHAIRMAN: What happens if it was six months?

Mrs EDWARDES: The judges would give seven.

Mr BROADHURST: If you want to address the issue of prison populations by using the
three month or six month sentence - call it what you like - my problem is choosing a
sentence length as the criterion. In other words, there is no reason that a sentence of three
months or six months means anything. At the moment it actually does not mean anything.
I am making the very basic point that if you choose your criteria for restricting the prison
population - I am in full sympathy with what you are driving at, but you are vulnerable to
the issue that that is actually an unprincipled decision, because three months of itself is too
general. In some cases three or six month sentences followed by community supervision
may be appropriate.

Mr 1RENORDEN: It represents a certain perc~ntage of the population.

Mr BROADHURST: Yes, I understand that.

Mr TRENORDEN: It does mean something, and the only indicator is a certain percentage
of the prison population.

Mrs EDWARDES: We have been given the statistics showing the breakdown of the length
of stay as against the breakdown of the offence. I have a difficulty, opposed to everybody
else on the Committee because I have linked it to the offences. The serious offences - even
the fact that they have been given such a short period of time - should not be included in
that. The judges, if they believe the offender should not spend any time in prison, are the
best people to make that decision.

Mr BROADHURST: That is okay" because at leastyou qualify what you mean by the three
months .. That is .why I think six months does not make any difference. I am not making
myself clear.

Mrs EDWARDES: Except for your concern that the judges might extend it. There will be
a time lag between the sentencing division of the appellate court assessing that. Therefore,
if it is to be six months, then it must be put in place at any point of time together and it must
work effectively together. Otherwise it will not work.

The CHAIRMAN: Is not the proposed recommendation that we only ask the Government
to review?

Mrs EDWARDES: That is for the maximum; we are talking about the three month one.
Weare at the other end of the scale at the moment.

The CHAIRMAN: The prison population was reviewed. The three months was -

Mr BROADHURST: You are looking at the length and saying, "Okay, three months is
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probably for mostly minor offences."

Mr TRENORDEN: Fewer assaults and so forth.

Mr BROADHURST: That needs to be taken into account, because if you leave the
criterion as time you will make a decision which is not entirely based on principle.

The CHAIRMAN: If we add Mrs Edwardes' suggestion, it strengthens it.

Mr BROADHURST: Yes. If you do that there is not much difference between lifting it to
six months. In terms of the practical crime control effect six months is the more important
cut-off point. You have to make a political decision whether people are going to stomach
that. They might stomach three months or whatever; that is beside the point. From my
point of view there is no difference between three and six months in the crime control
effect. However, when it comes to the kind of offenders involved, that must be taken into
consideration. That is probably what you mean anyway -

Mr TRENORDEN: We thought that those types of crimes would automatically go for three
months anyhow.

Mr BROADHURST: They do not, and that is the problem.

Mr TRENORDEN: But if we did bring them in, they are the sorts of people the judge
would shove over for three months.

Mr BROADHURST: Again, we feel uncomfortable because you are leaving a little too
much for the judges. You are clear about where you are coming from, but the judges need
to know that too; the appellate division will let them do that for you. That is the idea; so
you do not overly interfere with the need for judicial independence and so on. I am not
necessarily arguing that the Legislature should tell judges what they should do. I am just
concerned that it will take time to pick it up anyway.

The CHAJRMAN: Are you suggesting that it does not make any difference if it is three or
six months; that there needs to be an extension of the sentencing division of the appellate
court, and that the issue of three or six months ought to be assessed bearing in mind the
offence?

Mr BROADHURST: It would be better if you did some homework on the figures. The
Committee will make recommendations, so the situation is open to review, but it would be
nice to undertake some research on the sorts of numbers that would reduce the population
in a principled way -

Mr TRENORDEN: And the types of people, perhaps?

Mr BROADHURST: Yes - within the rough three to six month time frame.

Mrs EDWARDES: You cannot do that. The people and the offences change; we cannot
link them with the time in prison. For monitoring purposes, only a sentencing division 
working over time - would have that ability . We cannot just look at the statistics and
simply draw a line.

Mr BROADHURST: You can in principle, but the problem is that it will appear to be
unprincipled in individual cases. That makes you vulnerable. Obviously, that is not your
intention. We say, "Three or six months, so what? It doesn't make much difference. You
can play with that." Unless a sentence is geared towards the seriousness of the offence or at
least takes account of the nature of the offence -

The CHAJRMAN: That means you would have exclusions?
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Mr BROADHURST: Yes. It is much better for the Committee to give a weapon - for want
of a better word - to the judges; that is, give them wider powers of appellate review of
lower court sentences than they have now, and gear them up to take the guideline judgment
approach. Perhaps you may want to link it with getting the judges to report to you.

Mr TRENORDEN: Will that increase the number of court hours?

Mr BROADHURST: I imagine that it would.

Mr TRENORDEN: Would that be an initial effect?

Mr BROADHURST: If it is done at appellate level and as a separate sentencing division of
the appellate court, it should be much more efficient because they can be dealt with in a
timely way as part of the sentencing work of the Supreme Court. It will not be significant;
it will take time. If you give the Supreme Court judges, acting in their appellate capacity,
time to attack poor lower court decisions directly -

Mr TRENORDEN: That is why we want a system of reporting to Parliament by judges.
Are you saying that is not a bad idea either but also to give them a further function? Would
it be important not to insist on what they do but to lead them into it? If we hit them
between the eyes, we are not likely to get the same response.

Mr BROADHURST: If you said to the judges that it is time that the Supreme Court had a
sentencing division, I do not think there would be any problems within the judiciary or the
profession about that. They would agree. If you said that you want that sentencing division
to have a wider role - including a reporting role - than is customary in an appellate court
for the monitoring of sentences, particularly as they apply in the lower courts, there would
be no objections. .

Mrs EDWARDES: The profession has been talking about that idea for some time. One of
the public's biggest complaints, when making comparisons of sentencing, is that they do
not understand how one person can receive a large sentence and another person can receive
a smaller sentence. This would solve that problem. The public will know that a monitoring
body will work to make the situation fair.

Mr BROADHURST: It is reasonable, but it depends on how you want to blend it. There
are many options, and it would be useful to talk to the judges at some point. I am not
telling the Committee how to go about its business but I imagine that some kind of
monitoring role would be welcomed. There is nothing wrong with specifying the criteria;
that is perfectly legitimate and reasonable. It would be very timely for the Legislature to

. take that action, in view of the way things are going.

The CHAIRMAN: What criteria are you referring to?

Mr BROADHURST: I mean. "These axe the functions we want vou to undertake; this is
what the Legislature says is the ambit of your control, and this - is what the Legislature
expects."

Mr TRENORDEN: Instead of saying "drop three or six months", the intention is that they
actually work on dropping those people instead of our putting in legislation.

Mr BROADHURST: You could state clearly that you think that sentences of three to six
months are a waste of time.

Mr TRENORDEN: That would be much better, because the person who is beaten up by the
drunk in the local pub does not want the offender out of gaol.

The CHAIRMAN: That covers the situation very easily.
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Mr TRENORDEN: It would be a good thing if the system started making decisions.

Ms BURN: Has this been covered in the Victorian sentencing Act?

Mr BROADHURST: I believe they tried to make those recommendations. The South
Australian system has been working for a while, but one of the features of ceiling caps is
that, because of supply and demand, when the population naturally falls below the ceiling
cap -

Mr TRENORDEN: - it fills up again.

Mr BROADHURST: That is why I say there is no rational law. If a ceiling cap exists, it is
a moving ceiling cap. The problem with trying to realise goals is that the bureaucracy has
been in an expansionist mode for about 15 years. Turning that situation around is a major
problem and it must be addressed. It is difficult for an organisational culture that has
thought about expansion to think seriously about reductions - and some opportunities have
been lost. However, I am concerned that what I call straight ruler projections have been
given to this Committee about prison population projections. Without knowing the details
of those reports, I know fairly precisely the formulas applied.. they are certainly of the
straight rule variety.

Mr TRENORDEN: Because it must continue.

The CHAIRMAN: We have never accepted that. We have looked at issues such as three
months or six months' sentences, and the abolition of those sentences . We realise that the
growth pattern would continue without some changes in sentencing practices and, I guess,
in correctional practices. We have looked at those issues, and we have not simply accepted
the view that because that is the way it has been done that is how it will continue to be
done.

Mr BROADHURST: It concerns me that you will only get straight line projections. My
knowledge of population predictions in prisons is that it is still certainly an art and not a
science. It is a complex business and I do not believe the homework has been done yet to
give the Committee adequate guidance on that. I strongly urge that you do more, and that
the Parliament gets some guidance on population projections - what they mean and what
happens. We need to know what is going on now. It troubles me that we have seen a leap
in our prison population well over what was reasonably expected. That is why I speculate
that WDOs are the answer. An unintended consequence of WDOs needs to be addressed
quickly. I hope I am wrong, because if I am not there is an administrative problem which
needs to be cleaned up. Unfortunately, by the time it is cleaned up something else will
have come up.

Hon BARRY HOUSE: Are you talking about prison capacity when you refer to ceiling
capacity?

Mr BROADHURST: I am talking about the total number of beds available.

Hon BARRY HOUSE: So you are talking about a figure of, say, 2 000, and adding it to
prison capacity.

Ivlr BROAD HURST: Yes.

Hon BARRY HOUSE: That is a fixture in many ways, is it not?

Mr BROADHURST: Yes.

Hon BARRY HOUSE: You said there should be a changing ceiling capacity. How can a
fixed figure do that?
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Mr BROADHURST: It cannot. If the capacity is X it costs nothing to fill that capacity.
The decision the Committee must make is about construction, is it not? It is the classic
crunch line: You must build more prisons or do something about the scale of
imprisonment. We have reached that point faster than we should have. The marginal cost
of adding extra person capacity is enormous. The extra one prisoner over capacity results
in a requirement for a new building, huge capital works, as you know, plus the variable or
recurrent costs on top of that.

So you are right. In a sense rationality comes to a dead end here. Having buildings which
can take, say, 2 000 prisoners, results in that figure becoming the natural capacity if a
decision is made not to build any more spaces, because the marginal cost of keeping that
building full is pretty small. Against that is the decision the Parliament must make about
appropriate levels of punishment or scales of imprisonment knowing the variation
experienced in other jurisdictions and not being able to account for it in any rational way
because it is not as though the people in the process have any control over it. At the end of
the day, the Parliament asks how much crime should be punished in this way. The
Committee will not be helped out in the sense of a magic figure being involved.

Hon BARRY HOUSE: I have a problem with the concept.

Mr BROADHURST: I appreciate that, because it is not easy. Is it supply or is it demand;
is it supply and demand; or is it a third factor, which it may well be? Do we all consciously
think we need to lock up all the people who are locked up? I often think that I would rather
see more time, money and energy spent on some of the bad characters such as men who
have just beaten up their wife or whatever and are imprisoned for three months and then
released than on drunks and others. We cannot avoid making these decisions. One way to
start making these hard decisions is to say at some point that we can only afford to lock up
a certain number of people and that we must 'get our priorities right; that is, who are we
going to lock up and for how long? The subject is indirect - it is not neat; it is a pragmatic
situation. It is not like Liberals versus Conservatives; it is like the pragmatics versus the
theorists.

Mr TRENORDEN: As we are trying to nail down water, and as you say there is nothing
there to find, would we not be better off trying to give the judges the ability to work within
the parameters mentioned instead of worrying about the numbers at the other end?

Mr BROADHURST: I agree. I think we should.

Mr TRENORDEN: If we are trying to talk about the indefinable, would we not be better
off going back to the courtrooms where these things happen - put the spotlight back there 
and saying to the judges, "We want you to report, to look atwhat you are doing and to be
conscious of society"? Perhaps we should set the parameter that their role must be to keep
the people who should not be in gaol out of gaol.

Mr BROADHURST: That by itself is not enough. We have the. Criminal. Code, the Police
Act, and a proliferation of laws which most of us struggle to understand and keep in our
heads from one day to the next. The legislation contains varying penalties and periods of
imprisonment some of which are archaic. Some penalties are not high enough and some
are too high; they are a dog's breakfast. That is probably unkind; it is not that bad,
fortunately, as most societies are fairly orderly. That is why I quite like the Committee's
courageous decision. I hate to use that word because that could be its death knell.

The CHAIRMAN: So it is the potpourri that makes it reasonable?

Mr BROADHURST: Yes. What is out there is so chaotic and random that the line must be
drawn somewhere. The Committee cannot feel comfortable doing that. You cannot know
in advance that you are right; you will not know that until after something is tried.
However, on the balance of the evidence before the Committee, it seems to me that it is one
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of the most reasonable things to do. I think a judicial alternative should be tried first. The
Committee would get better mileage by doing that because that would at least restrict the
unintended consequences - or hopefully it would - and the judiciary could be told pretty
clearly what the Committee had in mind: "We think three or six month sentences are just
not worth the chop, fellers; get on with it." Let us monitor progress and remember that
there are bureaucracies geared up to expand. We have to address that end of the business at
the same time, because there is all this levering and pulling going on.

Mr TRENORDEN: You also made the point that maybe the fact that the alternatives are
not resourced is why people go back into gaol.

Mr BROADHURST: Very likely.

Mr TRENORDEN: That is a very important factor in the whole situation.

Mr BROADHURST: I like the Committee's idea of pushing some of this work onto local
government. I think that alternative is a very important step, if it can be done.

Han BARRY HOUSE: I am not sure they will like it.

Mr BROADHURST: That is true. Some local government bodies will be happy about it
and others will not. It will be a mixed blessing.

Mr TRENORDEN Some of them might pick it up.

Han BARRY HOUSE: We probably should clarify the fact that we have not yet made any
decisions as you have mentioned that word a couple of times. What you have read is the
first of many drafts. .

Ms BURN: Is the increase in the imprisonment rate spread evenly between Aboriginal and
non-Aboriginal offenders, or is it more one than the other?

Mr BROADHURST: I wish I could tell you, but I have not looked properly at the
desegregated figures for about 12 months. I was staggered to see that they had jumped so
quickly. I imagine it would probably be "even stevens".

Mrs EDWARDES: Are these new figures?

Mr BROADHURST: Yes. The Cornmittee should update its figures, as it no doubt will. I
have current figures here. It is worth mentioning the current status. For instance, the April

. imprisonment rate for adults. was: New South Wales, 144.3; Victoria, 75.4; Queensland,
112.9; Western Australia, 172; South Australia, 97.7: and Tasmania, 78.6.

In Europe. Austria has a rate of 77: Belgium 65: Denmark 68: France 81; the German
Democratic Republic 85; Greece 44: Ireland 55: Sweden 56: and the Netherlands 40. The
European council has agonised over these issues as much as we have, and it has come to

much the same conclusion as the Committee appears to be working towards. When coming
to grips with these things one cannot really account for the reasons that similar economies
with similar population types have such wide differences in the way in which this resource
of imprisonment is used. As I have long said, our big danger in relation to averages is that
we have suffered an inflation affect. We have overused imprisonment so much with
Aborigines that we have completely devalued any deterrent value. We must get back
whatever strength imprisonment has as a deterrent through incapacitation. That entails
having an understanding of the political economy of imprisonment in one's own
jurisdiction.

Also, Treasury will haemorrhage terribly if something is not done about this. The cost of
maintaining law and order and imprisonment is absolutely astronomical. Perfectly clean,
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sterile surgeries can be built in country areas for what it costs to build a cell at Casuarina.
People must be educated on this. That is a hard process, but it has to start somewhere.

People must decide whether they want the guy who stuffs up, uses bad language or is drunk
in the pub on a Saturday night to be put in gaol for three months at a certain cost, or
whether they want another classroom to be built. Ultimately that is the issue for the bulk of
the people who go to the prison. We all agree that something must be done about the repeat
sex offender, the repeat domestic assaulter, the guy who cannot keep his fingers out of the
till, or the bloke who has to steal his neighbour's video to pay for his gambling or his dope
problem. However, something can be done about these people only if the resources are
focused on them. At the moment the resources are dissipated on the massive number of
people entering the prisons; the social nuisances - to be kind to them - are taking up our
time and many of these cases can be addressed in the community.

It will take time to get that message across, but that is what it boils down to. The members
of the Committee, as members of Parliament, have the job of running the State's finances
and making such decisions. Imprisonment is a scarce resource and it is probably time that
it was exercised as a scarce resource. Good luck!

Mrs EDWARDES: One of the views that came through loud and clear to the Committee
from several of our Aboriginal witnesses - we actually met with 28 - was their lack of
understanding of parole. When they are released from prison, they may be on conditional
parole, but they believe that is the end of their sentence. They have neither the education to
fully understand that nor the back up resources and support systems to help them to
understand, and abide by, their parole. Obviously that is one of the reasons that we have a
large Aboriginal prison population. Also, we have an enormous State. Some of the
difficulties we face became clear when we attended the Aboriginal conference in Alice
Springs. The distances between Kununurra, Broome or Port Hedland create problems and
this situation is different from what some of the other States face.

Mr BROADHURST: We have a detailed logistics approach. It is very hard to supervise
people in remote areas. The suggestion about the lack of supervision and so on is a good
one; however, I flag the point that, as it has been mentioned, members must accept that the
revocation rate will be increased when the supervision is intensified. If one, presumably, is
prepared to wear that, an ancillary cost will be involved. Again, this is a matter of sheer
resources; can custodial fixed resources locked in bricks and mortar in gaols be transferred
into the less costly, more flexible, community-based options, and can that be done quickly?

The CHAIRMAN: That is an issue involving security prisons.

Mr BROADHURST: Richard and I feel less comfortable about the idea of closing
minimum security prisons quickly, partly because we recognise that as an internal
management device it is very useful to be able to shift people from minimum, to medium
and to maximum security prisons. That provides a little continuity. For example,
Wooroloo would be an obvious candidate when considering closure if sentences of three to
six months were abandoned. However, we would not be keen to quickly adopt some of the
alternatives, such as home detention. It is all right to be keen, but some of the data coming
out of the States now seems to indicate that the extent to which home detention can be used
is much more limited than had been originally hoped; that is simply because revocation
rates were tending to be high. In other words, people found being dropped off at home, and
being raided by prison officers at 3.00 am, was just as trying and taxing as being locked up.
The failure rates were pretty high, and that may be the outcome of expanding too quickly.
While these issues are under consideration, they must be given time. Some kind of
continuity in the structure of prison institutions is still needed.

The CHAIRMAN: Even if we took the example of the sentencing division with the
application over three or six months, and the imprisonment rate was dropped by virtue of
that, what would you do with Wooroloo where 90 per cent of these prisoners are sent? The
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only reason you would keep it open is to fill it up; that would then be self-defeating.

Mr BROADHURST: When closing gaols, it would be logical - this is hypothetical - and
tempting to close the cheap gaols; that is, the ones which are not costing very much. If I
was a prisons' administrator, I would not be looking to close first the more expensive,
hard-to-move, fixed cost facilities; I would be closing down my cheaper ones. I would
ensure that the closures were balanced. The current facilities provide approximately 900
beds, which are near maximum security standard such as Casuarina - this is given that
Fremantle actually does close. That is SO per cent of current capacity locked into the most
secure, most expensive operating conditions and standards. This is where most of the
current costs are directed. So if things went well and the prison population declined. I
would consider the costly, secure facilities as much as the less costly, secure facilities. That
is just a hope.

Hon BARRY HOUSE: You mentioned that we need to get back to regarding prisons as a
scarce resource. The public have a perception that prisons nowadays are too easy and
comfortable. Do you have a view on that? Maybe if they were not quite so comfortable,
they would be treated more as a scarce commodity, and therefore be more effective as a
deterrent.

Mr BROADHURST: My gut feeling and experience indicate that prisons are never
comfortable, simply because one is being deprived of one's liberty. For some individuals
the fear of incarceration, having been deprived of their liberty once, declines with each
successive event. However, for the ordinary, average, honest Australian the idea of going
to gaol is absolutely appalling and terrifying. The conditions at Casuarina, for all intents
and purposes, are pretty good. People might say, "Gosh, I could spend a few months there,
laying back in a cell." However, they would be served that horrible Braemar food and find
it less comfortable.

However, prisoners get rather an easy time because of the way prison management
approaches prisoners and the degree to which they actually confront prisoners about
problems and difficulties they have. The authorities do not take full advantage of the
incapacitation opportunity. This is a controversial subject - I offer my personal opinion 
but prisoners, and particularly repeat offenders, should lose some degree of volition over
what sorts of things they should do in their own interests. In other words, this laissez faire
approach to deciding whether or not to take treatment or engage in a program is probably
acceptable for the first time, but for the repeat offender the prison authorities should have
much more of an obligation to -

The CHAIRMAN: Force them-

Mr BROADHURST: Well, I would say apply a lot more pressure than they are
accustomed to doing; in other words, work harder and smarter at getting these people
involved and busily doing things. 111is might mean a little unpleasantness or whatever - if
they do not like it. too bad. When eventually the prisoners become involved in some of
these programs they actually come on side. [Tape malfunction.]

My perception of the way the prison system manages the environment is that it places a lot
of emphasis on a good physical environment, and some good physical environments have
been provided. However, I do not actually see them being used very well. I would prefer
to see the facilities being used properly and with less of what I perceive to be a laissez faire
attitude towards helping offenders addressing or confronting some of their difficulties. Too
many prisoners do their time without actually confronting their behaviour problems or what
has happened. They get caught up in petty rules about whether they ate too much or slept
in or abused a prison officer. That kind of trivia tends to dominate prisoners' lives and the
main goals get lost.

I would prefer a more active, hard working, pushy correctional service, even if it had poor

Joint Select Committee on Parole 11.7.91 Page 13



facilities. Good facilities and good correctional management do not necessarily coincide.
All that I would argue is that, on the surface of it, that public image of prisons being
country hostels is very shallow but it tends to be reinforced by the fact that there is what I
consider to be a somewhat laissez faire approach to guiding, prodding and pressurising
prisoners to do useful things such as work programs, training programs, dealing with their
communication problems and getting on with other people, etc. Those issues are too
secondary and put too much into the background. I cannot see any reason why every
television screen in prisons does not carry public health messages about smoking. I know
that sounds terribly moralistic - "Now that we have them in the can let's really hit them" 
but there is not enough innovation.

Mr TRENORDEN: I visited most of the prisons except Fremantle before I was appointed
to this Committee, and it seems to me that country people receive longer prison sentences
than city people, and I would put that down substantially to a lack of resources. One of the
main reasons is that they keep appearing before the same magistrate, and that magistrate
gets sick of them a lot quicker.

Mr BROADHURST: The town gets sick of them, too.

Mr TRENORDEN: The town gets sick of them a great deal quicker. However, that could
be broken down significantly with a better resourcing of options. Do you have any
comment on that issue?

Mr BROADHURST: The resource issue is relevant because often community alternatives
are not available close by. This issue arises in the south west as well as the north. We
often think of the north as being where the severe problem lies but it also applies in the
wheatbelt. You are right in saying it is a combination of the fact that there are the same two
JPs; the offender may have broken into one of their stores and the implication is that he will
have the book thrown at him, particularly if there is no probation officer handy or there is
no community work order he can be given, or there is no other social agency able or willing
to take on the individual. The problem is pretty acute for very young offenders and that is
where the problem starts, so that is where you would want to start your resourcing. I know
that is an obvious thing to say but the police in those country towns do not have enough
options.

New South Wales local police have taken initiatives in that area. Rotary and similar
organisations are involved at the court hearing level to try to divert some of these young
offenders early by giving them useful work and so on, and it does work.

MrTRENORDEN: Those things do work but once the offenders start working someone
decides that someone else needs the service more than the community in which they are
working and moves it on.

Mr BROADHURST: Probably there should be an arrangement to fund local government or
local authorities on a reasonable per capita basis. particularly in those AboriginaJ
communities where there are many unemployed youths who do not really have much of a
future, and you could involve Aboriginal communities. You would not be wasting your
money to try such a scheme because even if you do not succeed with every kid, of the
dozen or so in a small community who are causing the trouble, if you can assist one or two
of them to go on to attain fully fledged careers you will save the State a fortune - and
presumably a few people a lot less pain. You would need to talk to the probation and
corrective services people about how they are going with their voluntary funding programs;
whether the community is becoming involved and whether the local police have had a
chance to become involved with the local magistrate. I believe that sort of thing is going on
and in order to encourage it you need to bang a few heads together. The police need to
bump into the magistrate and the magistrate needs to talk to the local DO; they need to get
together and be pragmatic. Often they have their own solutions so the ideas are there.
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Mr TRENORDEN: In my community the crime rate has dropped dramatically in 12
months because those things have happened. The next thing that will happen is that the
funding will be withdrawn because the program has been successful.

Mr BROADHURST: Part of the problem is that you also get caught up in these recurrent
pilot funding situations where you are given 12 months to try them out, the fund dries up
and there is no continuity - nobody learns.

The CHAIRMAN: Thank you very much for your contribution this afternoon.

Mr BROADHURST: I wish you good luck. It would be nice to have a good, strong, clear
voice on what you want; and if you can encourage Parliament to think that it should have a
more active role and take these balances into play, you can get close to achieving the
desired result. I wish you well and I look forward to evaluating the results of your work.

[The witness retired]

THE COMMTITEE ADJOURNED
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MALCOLM, THE HONOURABLE MR JUSTICE

Chief Justice, Supreme Court,
Stirling Gardens,
Barrack Street,
Perth, examined:

The CHAIRMAN: The work of the Committee is getting close to finalisation and that is
the reason we have asked you to come back today. This is not a formal hearing because we
do not have a quorum, but we knew that at our last meeting. The transcript of today's
evidence will be attached to the document which will be tabled in the House and members
will be advised that it was not an official meeting. We thought it would be appropriate to
elicit your opinion on this proposal, a copy of which you have been given.

Chief Justice MALCOLM: The subject of guideline judgments has been one which has
been given some consideration by the judiciary at the level of the Supreme Court,
particularly among those judges who, from time to time, are regularly rostered as members
of the Court of Criminal Appeal.

The particular proposals which are on the agenda for discussion today have not, however,
been the subject of discussion by the judiciary. Unfortunately, the pressure of other things
in the period since I returned from a study tour with the Attorney General a fortnight ago
has prevented that discussion taking place. Therefore, the comments that I make on the
draft recommendation which is before us today should be regarded as my personal
comments and not necessarily reflecting the views of the judges of the Supreme Court as a
whole, or the views of those who regularly sit as members of the Court of Criminal Appeal.

We have from time to time in the recent past endeavoured to go some way toward the
guideline judgment in relation to patterns of sentencing. In case the Committee is not
aware of it, I have brought one such judgment as an example. This was a case of breaking
and entering with intent, followed by an armed robbery and the question was whether what,
if any, should be regarded as the tariff sentence - as it is sometimes called. I am rather
more inclined to talk about the range of sentences commonly imposed in the case of a
typical example of the offence. This was a somewhat unusual case because the offender
was unrepresented on an application for leave to appeal against sentence. It is the case of
Cheshire v The Queen which was heard on 4 September 1989 and judgment was delivered
on 7 November 1'989. They broke and entered a dwelling house in Carine and took a
quantity of goods; a typical load - a video and associated equipment - and then, at a later
time, armed with a shotgun and in company with another young man, they held up a pizza
bar at Sorrento and stole $190. They were then armed with 8. shotgun.

Of course, the maximum term of imprisonment for breaking and entering at night is 20
years and the maximum term of imprisonment for armed robbery is life imprisonment.
They were each sentenced to a term of three years in respect of the first offence, and to a
term of three years and lO months in respect of the second offence after giving credit for a
period spent in custody. The effective sentence for the second offence was, therefore, four
years, so we are actually talking about a total term, effectively, of seven years in respect of
these offences.

The total value of the property which was stolen from the house in Carine was $20 000 and
it included an Anschutz rifle and a single barrel, 12 gauge shotgun. The particular offender
Cheshire was aged but 18 years at the time the offences were committed. He had
accumulated a number of convictions involving dishonesty and destruction of property; he
was a heroin addict; he had a girlfriend who was five months pregnant at the time he came
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to be sentenced; and, it was shown that in general he was immature and had a lack of
responsibility.

He did, however, show signs of remorse and that he appreciated the seriousness of the
crimes he had committed. The pre-sentence report indicated that he had reached the stage
where he could be weaned off heroin. He pleaded guilty, and assisted in the recovery of the
property involved. The other offender was nineteen and a half years of age and addicted to
cannabis. He had no prior convictions. There were, in general, reasonable prospects for
rehabilitation. Apart from that, the individual facts are perhaps not quite so relevant to the
issue we are talking about today.

I will read to you some remarks which I made and which I think were agreed to by the other
members of the court -

For the offence of breaking and entering with intent, which involves the theft of
property to the value of less than $10 000, the range of sentences commonly
imposed would appear to be of the order of 12 to 18 months. The circumstances of
the individual case could justify up to two years. Where the amount of the property
exceeds $10 000 to $15 000 the range of sentences currently imposed would seem
to be about three years, but break and enter of a more professional kind would
justify a sentence of four years and upwards, depending upon the seriousness of the
offence.

These penalties are more commonly imposed where the offender is relatively
mature, probably with some significant criminal record. In the case of a first
offender, or a young offender without any significant prior record, the court could
well consider a non-custodial sentencing option. Where the offender was shown to
be a drug addict, and there are positive indications that a drug treatment program
could be successful to redirect the offender away from criminal behaviour to
become a worthwhile member of the community, a non-custodial option may also
be worthy of consideration, particularly in the case of young offenders.

In the present case, however, the fact that the breaking and entering offence was
followed by the armed robbery committed under the circumstances which I have
described, meant that it was inappropriate to consider any non-custodial disposition
in relation to the breaking and entering. The nature of the offence of armed robbery
in company committed in the circumstances of this case was such that the
imposition of a term of imprisonment proportionate to the gravity of the offence was
inevitable. In Norman v The Queen, unreported, delivered on 1 February 1989, I
observed that -

For what one might describe as the conventional armed robbery of a bank or
similar premises, the range of sentences which has been imposed in the
recent past would seem to be between five <mel seven years, or upwards,
depending upon the seriousness of the offence AU. such offences are
premeditated, as was this offence. It is of no moment that the location was a
pizza bar and not a bank, building society, or similar institution. Premises
open late at night are in some ways more vulnerable than those at which
some security measures have been taken. They deserve to be protected.
Hence, a sentence in the range of five to seven years may well have been an
appropriate starting point before taking into account mitigating factors.

We then went on to consider the individual circumstances of the case, and I said -

As to the sentence imposed for the breaking and entering, I have come to the
conclusion that whether one looks at the position from the standpoint of the
individual sentence or from the standpoint of the totality principle, in the light of the
cumulative sentence imposed for the armed robbery the sentence of three years in
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respect of the breaking and entering was excessive. In my opinion, a sentence of
imprisonment for three years represented an appropriate sentence which would have
constituted a starting point before consideration of the relevant mitigating factors.
Furthermore, having regard particularly to the age of the applicant, a total of seven
years appears to me to be manifestly excessive.

In that case - having regard to the fact that the defendant was only 18 at the time the
offences were committed, was addicted to drugs including heroin, had shown what was
found by the judge to be genuine remorse, had realised the seriousness of the offences and
had reached the point where he could cease the use of drugs - there was a danger that a
sentence of more than six years could have a crushing effect on more positive aspects
which gave some hope for the applicant's future. As a consequence the sentence for the
breaking and entering offence was reduced to two years and the other sentence stood; so he
ended up with a sentence effectively of six years with eligibility for parole. I table that for
the benefit of the Committee.

That is an example, perhaps, of a case in which the court gave an indication, but not going
to the same degree of precision as the Court of Criminal Appeal has in the United Kingdom
with its guideline judgments, which narrow the band of discretion, and certainly not going
as far the grid system in the United States, which virtually eliminates any discretion. The
position in the United States, I discovered, was a product of very special circumstances. I
only learned last year that within the parameters of a maximum sentence, or in some cases
with a minimum mandatory sentence, in the United States the judges have an entirely
unfettered discretion and are not obliged to give any reasons for their decision.

There is no general right of appeal against the sentence imposed by a sentencing judge,
either by the offender or the prosecution, and the only grounds upon which a sentence can
be called into question is whether it was unlawful, in the sense that it exceeded the
maximum, was below the minimum, or involved the imposition of some cruel and inhuman
punishment contrary to the provisions of the Constitution of the United States. So naturally
there was no upper court supervision or control, and it is really to rectify matters against
that background that they have introduced what some people might think are draconian
curbs on the discretion of individual judges.

I think there is room for the setting of guidelines in our tradition, but one must be careful
not to hamstring the judge too much to prevent individualisation in special cases. When I
was last before the Committee I spoke about a drug addict who had committed a series of
armed robbery offences and who had spent most of the time between his teenage years and
about the age of 30 in prison. He committed another offence andthe sentencing judge
decided that imprisonment was not serving any purpose and put the offender on probation
to give him a chance to build his life and get away. from drugs and crime.

The end result was that the gap between offences was lengthened by about two or three
years. In some senses that was a positive achievement in itself because it was inevitable
that if he had simply gone back to prison he would have come 01Jt and offended again
anyway. My point is, basically, that we could easily get a bit too carried away with
reducing the scope for the individualisation of sentencing. I think judges are very
conscious of the need for consistency while at the same time appreciating that it is very
difficult to exactly match any two cases, in the same way as it is very difficult to match any
two individuals and say that they are identical.

I have looked at the proposals which, in effect, reflect something of the Sentencing Act
1991 of Victoria. It seems to me that there are a number of features of the Victorian
legislation that could well be adopted if it were thought that the present approach of the
courts to sentencing was in some way deficient. I am not sure that that has been
established. At present the Court of Criminal Appeal is limited to making pronouncements
about the range of sentences commonly imposed, giving guidelines or determining what
weight should be given to one factor as against another. Most of the things which the
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Victorian legislation suggests might be done in the exercise of the powers to grant guideline
judgments could be done now, but they would need to be done in the context of the
determination of a particular application for leave to appeal against sentence by a convicted
person, or in the context of an appeal against sentence by the Crown. The legislation in
Victoria goes further and allows the court to do that with the approval of the Chief Justice
on its own motion, or at the request of the Crown. Essentially the question is whether it is
considered that it is not enough for the court to have the power to make pronouncements of
a general character in relation to the principles to be applied with reference to sentencing in
the context of particular cases, or whether it should simply be done by giving some practice
direction, in effect.

The CHAIRMAN: Our perception from the evidence we have heard is that consistency in
the Supreme Court is seen by many people as being obvious. It is fair to say that there
seems to be considerable consistency in the District Court. However, from evidence we
have received and our experience it is in the lower courts that problems arise. As a result of
the shorter term sentences and the net widening that has occurred over time in the lower
courts there is real concern that efforts being made to accommodate the judicial system and
the rehabilitative system are not successful because it is at that lower end that they are not
being understood, are being thwarted, or whatever. We have tried to grapple with that
problem by determining whether it is a sentencing issue or a social issue, and whether it can
be rectified by a particular phenomenon in a corrective sense. We have now reached the
point where we believe there are some sentencing issues, as well as some management
issues related to prisons and rehabilitative processes, which ought to be addressed. Those
issues must be overseen by somebody. That is why we have reached the point of saying
that perhaps the way to go is to look at the court which provides the greatest consistency,
the Supreme Court; that is why we have headed down that road.

Mrs EDWARDES: Also, the discrepancies highlighted time and time again are between
the metropolitan local court and the country courts. That is not a criticism of the country
magistrates. Given the fact that the local magistrate lives and eats with the local people and
is very much aware of their concerns when young Johnny, whose background he knows,
comes before him he sometimes imposes a harsher penalty than would have been imposed
by a magistrate in the local court in Perth.

Chief Justice MALCOLM: Recent statistics which I have seen and the Committee may
well have, provided by the Department of Corrective Services, indicate that between 55
per cent and 60 per cent of persons in prison are serving sentences of three months or less,
and 70 per cent to 75 per cent are serving sentences of six months or less. My view is that,
save in exceptional circumstances, a sentence of three months or less serves no utilitarian
purpose so far as the community is concerned except to remove an offender from the scene
for a brief period. It seems to me that thetheory of removing an offender by using the
short, sharp shock method has an intestinal base rather than a logical one, although it may
be said that it is the product of experience.. Some people have said that the most significant
moment for anybody sentenced to imprisonment is the first occasion upon which the cell
door clangs shut. That purpose can, be served by overnight custody,

I was concerned to learn that between 50 per cent and 60 per cent of people remanded in
custody for sentence receive a non-custodial disposition. Anecdotal evidence, both first
hand and second hand, available to me suggests that there are some magistrates and justices
of the peace who use remand in custody as a form of punishment and then give a non
custodial disposition when the offender comes back before them. That, no doubt, is a
practice followed in all good faith believing that it is entirely appropriate, but it seems to
me to be highly questionable to say the least. I do have one or two reservations about what
is proposed.

First, in paragraph 1(ii)(c) it states -

It is contemplated that a guideline judgment may set out reinforcement of the
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principle of imprisonment as a last resort with particular reference to -

(i) The discontinuation of sentences of less than six months, except for
certain offences.

(ii) The need to consider the appropriateness of imprisonment for certain
offences; for example, drunkenness, minor public order offences,
fine default, minor breaches of community sentences.

(iii) The need to make the most efficient use of correctional and other
relevant facilities.

In the first place, it would seem to me that the discontinuance of sentences of less than six
months except for certain offences requires a little more than guideline pronouncements by
the court. Essentially, where there are minor offences for which the maximum period of
imprisonment is, say, six months - and a number of those are on the Statute book - and
Parliament is contemplating a sentence of six months or less as a possibility, it would seem
to me some parliamentary action would be preferable. If Parliament has set a penalty of six
months, and if the Court of Criminal Appeal were to say, "It is only appropriate to impose a
sentence of imprisonment in the following cases," there is a danger that the court might be
seen as transgressing over the area where Parliament should have the say. That is a
reservation which I have about that. It seems to me that the court would have to be very
careful before excluding the possibility of imprisonment where Parliament has provided for
imprisonment. Naturally, where imprisonment has been provided, section 19A of the
Criminal Code enshrines the principle that a sentence of imprisonment is a sentence of last
resort, and as a general principle I would see no difficulty if that was the view that was
adopted: that is the court expressing its views 'about the utility of short sentences. But the
discontinuance of sentences of less than SL\. months, except for certain offences, would
seem to be a step more appropriate for legislative reform than for judicial lawmaking.

Mrs EDWARDES: I think one of the reasons we have put that in is particularly because the
Committee is not unanimous on it. I am probably the nigger in the woodpile in respect of
this particular sentence. We are always very much aware of the numbers of people who are
serving three months or less, or six months or less. The majority of those sentences are for
fine defaulters, drunkenness, disorderly conduct - not the serious offences.

Where you have offences which are of a serious nature, and that particularly includes those
where physical violence has occurred - if we are talking about the discontinuation, which is
linking it up into the (ii) - we ought to be highlighting the fact that they are far more
serious offences. The sentencing division of the Supreme Court could make guidelines on
the types of offences within those more serious parameters, but remove those which are
highlighted in (ii). That is what we as Parliament ought to do as a discontinuation, rather
than leave it to you to determine which are the offences.

The CHAIRlv1AN: I think that is a fair summation of where the Committee is at. We
would be saying that there is a role for the Legislature, and that it ought to be saying that
sentences of three or six months for certain offences should not incur any prison sentence,
but certain others should - and that then becomes an issue for a sentencing division.

Mrs EDWARDES : Yes, to provide the consistency. I agree with you; it is up to Parliament
to determine the sorts of offences which ought to be discontinued, but regarding
guidelines -

Chief Justice MALCOLM: In terms of guidelines for the exercise of discretion, where you
do adopt the sentencing option, or some other option, I am quite happy and relaxed about
that being left with the court. In (iii), "The need to make the most efficient use of
correctional and other relevant facilities", I would have grave reservations about that. That
carries with it the implication that, in determining what disposition should be appropriate in
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a particular case, the court would take into account the availability of accommodation in a
prison, the availability of accommodation in some intermediate institution, the availability
of maximum security, the availability of medium security and the availability of open
situations.

Citizens Against Crime repeatedly make the allegation that judges are fed statistics about
the number of persons in prison, and tailor their sentencing accordingly. There is no
foundation in that allegation whatsoever, and I would not want to create any opportunity for
it to be given any credence. It would seem to me that the role of the court is to determine
the appropriate disposition in accordance with the application of sentencing principles, and
it is a matter for Government and administration to find the necessary accommodation. A
court should not be inhibited in sentencing a person to a term of imprisonment merely
because there is a shortage of, or a difficulty about, accommodation. In regard to making
efficient use of correctional and other relevant facilities, the fact that community based
corrections are underemployed should not be a factor in determining whether to make a
cornmunity based correction order. It seems to me, with great respect, that that particular
matter is somewhat misconceived so far as the court is concerned.

One aspect which is important, in relation to the provision of adequate resources for
appropriate court diversion programs, is that facilities for the implementation and
enforcement of community service orders, facilities for the implementation and
enforcement of probation orders conditional upon participation in alcohol addiction or drug
addiction treatment programs or social training, psychological or psychiatric treatment, and
so on. Of course there is no point in the court making an order of that kind if there are no
programs; if there are no facilities. In relation to community service, for example, the court
always requires to be informed that a suitable project would be available in the area in
question. But that is really, in my view, the only way in which the court can properly take
into account the services and facilities which are available.

The CHAIRMAN: There have been other jurisdictions in the world where the court has not
taken into account those sorts of matters. There has been a perception about the judiciary
of unbridled ability just to sentence people to imprisonment, which has an enormous
consequential effect not only upon the individual but also up~m the State's fmances. There
have been instances where that has had to be reined in. I understand the clear need to be
independent in handing out sentences, but at the same time you say that the court has to be
satisfied that if there is a correctional opportunity for psychiatric or alcohol counselling it
has to be there. At the same time it would seem that the court has to be convinced of why
someone goes to gaol for three months; what effect that has. Do they end up in a maximum
security institution because there are no beds in a minimum security institution, which is
inappropriate to the original offence and even to the way the sentencing magistrate, JP or
judge originally thought that the punishment would be applied? It seems to me there does
need to be cognisance of factors other than just sentencing when a judge - and more likely
a magistrate or JP - makes those sorts of sentencing decisions.

Chief Justice MALCOLM: I rather think that the problem can 1.:'~ approached in a somewhat
different way. Among well informed people there is a considerable degree of concern
about the rate of imprisonment. Eight years ago it was about 110 per 100 000 adult males
and females; the most recent figures indicate that it is now about 115 per 100 000 adult
males and females, and if you included juvenile detention the figure would go to about 120
per 100 000. If we were to compare ourselves with the countries of Westem Europe which
are within the statistical purview of the Council of Europe statistic, we would be at the
bottom of the league table. Within Australia, of course, we are at the bottom of the league
table - only the Northern Territory has a higher rate of imprisonment. Victoria currently
has a rate of imprisonment less than half that in Western Australia and New South Wales
has a rate which is about two-thirds of Western Australia - 53 per 100 000 in Victoria -and
around about 74 or 75 per 100 000 in New South Wales. My understanding of the position
is that there is no significant difference between the crime rates or the patterns of offending
between Western Australia, Victoria and New South Wales. My understanding is, in the
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juvenile crime area, we actually prosecute more children than South Australia, Victoria and
Queensland combined.

On our recent visit to Europe in looking at how other countries have achieved reductions in
the rate of adult imprisonment, we discovered that the answer most frequently given was
reducing the rate of juvenile detention; and reducing the rate of juvenile detention reduces
the rate of recidivism, reduces career criminality and lowers the rate of adult imprisonment.
That may seem surprising, but in the last few years in Austria and the States of Lower
Saxony and Bremen in West Germany the rate of juvenile imprisonment has been
substantially reduced by the adoption of more constructive programs and there has been no
adverse impact on the crime rate. Claims have been made that the reductions in the rate of
imprisonment have, in fact, led to reductions in the crime rate. I must confess I remain a
little sceptical about those claims, although they have been made by a most eminent
criminologist, Professor Pfieffer, who is coming to Western Australia later this year and
may be he can be pursued about it then, but there was some degree of confirmation of his
point of view. Judicial statistics in Germany have shown that by comparing judges in a
given area - under the German system all persons whose surname begins with A to D are
sentenced by judge 1 and all persons whose surname commences with E to H are sentenced
by judge 2. Therefore, there is a random selection of offenders, distinguished only by the
first letter of their surname, to come before the judge and they have compared the patterns
of sentencing. Judges who more frequently sentence to imprisonment and to longer terms
of imprisonment have a higher rate of recidivism among their customers than the judges
who impose imprisonment less frequently and impose shorter terms of imprisonment.

These statistics I think need to be very carefully examined and questions asked whether the
experience of those countries could be reflected in our own area. I was interested to
discover that statistics taken by the Home Office in the United Kingdom reflect a similar
kind of pattern. At the moment I would say that there appears to be something in it. The
recognition that we have not made an impact upon the level of car theft - I think recent
statistics from South Australia indicated a similar pro rata rate of car theft and joyriding as
we have here. Serious questions can be asked about the utility of imprisonment in
particular circumstances.

Going back to the statistics which I was talking about earlier of people in prison for shorter
terms of three months or less: It seems to me that by a combination of the possible
abolition of imprisonment for certain offences which typically attract very short sentences,
by the adoption and enforcement of the principle of sentencing being the last resort, and by
providing guidelines to magistrates and justices of the peace quite a major impact on our
rate of imprisonment could be achieved without any adverse impact upon the crime rate in
relation to those areas. This may require some reallocation of resources within Government
in order to substitute for imprisonment diversionary programs which require the supervision
of other people.

They are my comments on the way in which to attack this problem. and I would stress, of
course, that they are preliminary observations from our trip. I :111:1 waiting for the research
officer who came with us to produce some more definitive material based upon an analysis
of a great amount of literature and other information that was provided to us on our visit
which provided very substantial food for thought.

May I make just a general comment about what is proposed: I do not believe that it is
necessary to talk about a sentencing division of the Supreme Court. I have prepared for the
Committee a redraft of the proposal based upon the Court of Criminal Appeal which I think
is the appropriate forum for dealing with these matters. Under the amendments to the
Justices Act which have recently come into operation, the former procedure of the order
nisi to review has been abolished and there is now provision for leave to appeal to a judge
of the Supreme Court. It would seem to me that it would be appropriate for this power to
be given either to the Full Court or to the Court of Criminal Appeal, but for preference it
simply would be an expansion to the jurisdiction of the Court of Criminal Appeal if
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guideline judgments were to be brought in. May I provide to the Committee some copies.

Mrs EDWARDES: You are very kind to have gone to that trouble.

Chief Justice MALCOLM: I must stress that this is really a very rough piece of work. It is
not intended to be the draft of a legislative provision, but simply to indicate some thoughts.
It does follow quite closely the Victorian legislation and the Committee will see that in
paragraph (1) I have indicated -

(1) The Court of Criminal Appeal may give a judgment setting out guidelines to
be followed by Courts when sentencing a convicted person and declare the
judgment to be a guideline judgment.

(2) Such a judgment may be given by the Court:

(a) in determining any application for leave to appeal against sentence or
any appeal whether by a convicted person or by the prosecution and
whether or not the judgment is necessary for the determination of the
particular application or appeal;

(b) of its own motion; or

(c) at the request of the prosecution.

This terminology reflects section 689 of the Criminal Code. The precise language in which
one would express it to bring in appeals against the decisions of justices of the peace and
magistrates in Courts of Petty Sessions would need to be considered, but I think for present
purposes that is enough.

(3) A guideline judgment may set out:

(a) the criteria to be applied in selecting a particular sentencing option;

The Committee will be familiar with that.

(b) the appropriate range within which discretion should be exercised in
relation to the selection of a particular sentencing option;

That would go to questions such as when would a bond to be of good behaviour be quite
inappropriate; that some sanction is involved such as deprivation of liberty by home
detention, or by having to attend a training program, or by having to go somewhere for the
weekend, etc.

(c) the purposes (objects) which should be pursued in sentencing persons
convicted of any particular offence or d:J.s::: of offence:

(d) the criteria to be applied in determining the seriousness of a
particular offence or class of offence;

(e) the criteria to be applied in mitigation to reduce a term of
imprisonment or any other sanctions which would otherwise be
imposed;

(f) the weight or relative weight to be given to any particular criterion;

(g) any other matters which the Court considers relevant including
matters relevant to the application of s.19A of the Criminal Code;
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I think that would be a preferable way of expressing the idea of the reinforcement of the
principle of imprisonment as a last resort. The principle is there and guidance on how it
might be more effectively applied could then be brought under a provision such as (g).

(h) any two or more of the above matters.

And then there is a provision for review, variation or revocation of the guidelines in the
same way as the original guideline judgment. I have taken out specific reference to
discontinuation, for the reasons which I mentioned, and also the need to consider the
appropriateness of imprisonment because that would corne within other criteria such as the
appropriate range within which discretion should be exercised in selecting a particular
option, or the purpose to be pursued; whether, in a particular case, out of retribution,
reformation, rehabilitation, or protection of the community, you are giving emphasis to one
or other of those purposes and, I suppose, the need to make the most efficient use of
correctional or other relevant facilities. In so far as that provides a basis for any relevant
matter, then that would corne under (g) - "any other matters which the court considers
relevant".

The CHAIRMAN: I have no problems with (1), the discontinuation being a legislative
package. However, I am concerned about the issue of (3). I understand what you are
saying in regard to (g) and that it is an encompassing statement.

Chief Justice MALCOLM: The difficulty of specifically mentioning particular offences in
the legislation may, in fact, circumscribe the power. In legislation such as this there might
be a tendency to look at the category as being a closed category.

The CHAIRMAN: I meant the need to make' the most efficient use of correctional and
other facilities. I believe the judiciary should have the responsibility for looking at those
sorts of issues for the reasons you state, but I consider it should be expanded because it is
appropriate, when sentencing someone, to consider whether there is an alcohol program.
The judiciary should also be considering the overcrowding in institutions and prisons.

Chief Justice MALCOLM: In a way that already occurs. For example, simply because the
judiciary is aware of the conditions at Frernantle and the circumstances under which people
live, there is a great reluctance to send vulnerable young people to Fremantle for obvious
reasons. From that point of view this is really the assessment in any given situation of the
impact of a sentence of imprisonment on a particular individual. When sentencing an
Aboriginal offender with a tribal background in Kununurra, if the consequence was going
to be that that tribal Aboriginal would serve the whole, or a major part of, or any significant
part of the sentence at 'Frernantle, that would be a matter which the judge would take into
account. The offender would be dislocated, separated from any family support etc, and it
could well have an impact upon the length of the sentence imposed. In a particular case it
may even have an impact on the question of whether a sentence of imprisonment is
appropriate at all. The impact upon the offender in terms of the availability of
accommodation, where it is and what it i,s like would be wJ"eJl into account. However, the
need to make the most efficient use of correctional and other facilities puts an emphasis
on - in one sense it might say, "Well, the prisons should be filled in order to justify their
existence." That is the difficulty. It is the administrative aspect of the matter which is
really inappropriate, having regard to the role, responsibility and independence of the
judiciary.

MJ"s EDWARDES: Are you aware of the South Australian system where at present they
put a maximum level on the number of prisoners they will have at anyone time according
to the number of beds available?

Chief Justice MALCOLM: Yes.

The CHAIRMAN: The decision, of course, is made by the Attorney General.
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Chief Justice MALCOLM: That is an administrative matter. If the prison gets too full the
Attorney General will exercise his discretion to release people, put them in other
accommodation, and do other things, but that is an administrative decision for which the
Attorney General takes full responsibility. He is not asking the judges to tailor their
sentencing decisions with respect to the available accommodation.

There are some jurisdictions in the United States where they put a cap so that the judges
simply cannot sentence until people are released. Those artificial barriers to the exercise of
sentencing discretion in my view are undesirable.

The CHAIRMAN: They are also administrative, are they not?

Chief Justice MALCOLM: Yes, but to put the judiciary into the situation where they are
virtually making decisions of an administrative character would be wrong in principle.

Ms BURN: Is it possible that perhaps the impetus to start another kind of program could
come from the judiciary?

Chief Justice MALCOLM: I was very interested to see in Europe the extent to which the
members of the judiciary were involved in programs related to alternatives to
imprisonment.

They have a strong tradition there, of course, where the judiciary is a career service; people
train for the judiciary from a young age, and there is a degree of mobility between being a
judge on the one hand and being a member of the Ministry of Justice and being a prosecutor
on the other - a tradition which is quite foreign to our system. But what is not necessarily
foreign is the involvement of the judiciary in what might be described as non
Governmental organisations which have an interest in alternatives to imprisonment. For
example, NACRO is the most significant organisation in the United Kingdom concerned
with reform of penal policy and the provision of after care for prisoners. It is rather like the
equivalent of Outcare in this State. The patron of NACRO is Her Majesty the Queen; the
president is the Master of the Rolls, Lord Donaldson. It is a non-Government organisation,
but it is substantially assisted by Government in the work that it does.

We found a number of non-Government organisations in Austria and Germany - and
Germany in particular - with projects such as social training programs, group programs
with a social worker and an expert in motor cycles, not only imposing a broad based social
education program but they were also coupled with a specific thing like repairing and
building motor cycles and riding them at motocross competitions as an alternative to
joyriding in other people's motor vehicles. It was very constructive, and the chairman of
the management cornmittee of the non-Government organisation which ran this project,
funded by the Ministry of Justice was a very senior juvenile court judge. I think that the
involvement of the judiciary in these exercises there is of some importance, because they
know more about the way in which the programs 8ctu8JJV operate and have more
confidence in them because members of the judiciary havp; ;.'",'-,pervi.sory, or advisory, or
policy making role, and are able to assess the value of what is being done. Secondly, there
is greater community confidence in the use of these alternatives because the judiciary and
the prosecution, as well as people of a corrective services or social work character are
involved. That really was quite interesting.

As you are aware, in this State Mr Justice Walsh is currently chairman of the Advisory
Conunittee on Young Offenders and is playing a very important role in that area. One of
my tasks is to act as chairman of the advisory board of the Crime Research Centre which
has been established at the university, and that is doing very important work in increasing
our statistical knowledge and evaluating many of our programs. It is unique in Western
Australian experience in that it has brought together on the advisory board the police at
commissioner level, the Department of Corrective Services at executive director level, the
Crown Law Department at under secretary level, the Australian Bureau of Statistics and the
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Department for Community Services at director level, and the Health Department at
director level. It is bringing together all those people who have an interest in the criminal
justice system to work on programs. That I think is a very healthy development.

One has to be very careful in looking at any expanded role for the judiciary in the criminal
justice system to ensure that the independence of the judiciary is not compromised, but I am
sure there is room for a greater education of the judiciary and a greater role for them in
assessing the impact at first hand of the decisions they make, and assessing the operation of
programs in which they direct people to participate.

The CHA.IRlvIAN: I understand you have a commitment, and without wanting to be rude I
would like to wind this session up by officially thanking you. I was also interested in your
comments about the lowering of the imprisonment rate, both in Europe and elsewhere, your
points about the abolition of short term sentences, the adoption the principle enshrined in
section 19(a), the use of guidelines, and the issue you raised about youth. You will be
pleased to know that this Committee has in fact addressed all of those matters, but it is
pleasing that you should go to Europe and come back and reinforce the position that we
have been advocating, and will obviously advocate in the report.

I again thank you. Your comments have been very valuable. I really appreciate the
guidelines that you have suggested to us; we will obviously discuss those, and I think that,
with your contribution and others, we will come up with a recommendation in this area that
we hope will be very worthwhile.

Mrs EDWARDES: I would like to add one thing on behalf of one of the other Committee
members who is not here today; I know that he would have raised it himself directly with
you. You mentioned the mismatching between people. People in the profession are aware
of all the different circumstances, not only of the incidents but also of the individuals. The
communication of that fact out to the community is where we as politicians, and you as the
judiciary, have the' greatest difficulty trying to convince people that one person deserved
one sentence as against another person, especially where they have both been involved in
the same crime. We are proposing to make a recommendation along lines which would say
to the judiciary, like a practice direction, to follow a certain set of guidelines for reasons
when pronouncing a judgment. We know there are reasons for judgment given, but I
wonder, if we were to give that recommendation to your honour, when you come back with
the transcript would you be kind enough to make a little note on your views as to its
implementation? Again, resourcing is obviously something which is very important; the
time which it would take for a magistrate or a judge to do that. This would be very much
appreciated by the Committee.

Chief Justice MALCOLM: All judges are required to give reasons for the sentences which
they impose, as are magistrates, but there are real, practical difficulties: A magistrate in the
Perth Court of Petty Sessions - and take the Chief Stipendiary Magistrate as an example 
may deal with hundreds of cases within a very short space (.. f time. There were 184 000
prosecutions launched in the Courts of Petty Sessions last yecl' It seemed to me that one
thing I leamed was that if as a matter of legislative policy it is decided that there is a
leaning against a particular course of action being followed, there should be a requirement
for specific reasons to be given in writing following that practice in a particular case. That
is a rather cynical view, but it is human nature and it does give people pause for thought.

Reasons in writing would be very difficult. In our superior courts there is no problem
because all sentencing remarks on passing sentence are recorded and transcribed. In
magistrates' courts they are not all transcribed and the volume of material produced in
writing in a magistrates' courts - where, I suspect, the greatest area of difficulty is on the
statistics is also the area where requiring reasons to be given in writing or reasons to be
more extensive than they are now would be very difficult. Those courts are so busy, the
lists are so full and the time which is available when passing individual sentences so short
that there would be major practical difficulties. Perhaps you need to hear from the Chief
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Stipendiary Magistrate at first hand on that point.

Mrs EDWARDES: We will send that to you. We will take on board the comments you
have made and if you will return it to us it would be much appreciated.

[The witness retired]

THE COIvIMITTEE ADJOURNED
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