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EXTRACTS FROM THE MINUTES. 

TUESDAY, 2nd OCTOBER, 1934. 

5. .Administration Act (Estate and Siiccession 
Duties) Amendment Bill.-The Order of the Day for 
the adjourned debate on the second reading of this 
Bill having been read, 

Debate resumed. 
Question-put and passed. 

Bill read a second time. 

Hon. J. Nicholson moved, That the Bill be re
ferred to a Select Committee of five members, con
sisting of the Honourable G. W, Miles, H. Seddon, 
H. S. W. Parker, H. V. Piesse, and the Mover; and 
that the Committee have power to call for persons, 
pape.,s, and records; and that three members shall 
fo1·m a quorum; and that the Committee report on 
Tuesday, 30th October. 

Question-put and passed. 

TDESDA Y, ::10th OCTOBER, 1934. 

2. E.l'ten,;ion of 1'ime for Report of Select Com
mittee.-On the motion of Hon. J. Nicholson, the 
time for bringing up the Report of the Select Com
mittee on the Administration Act (Estate and Suc
cession Duties) Amendment Bill was extended until 
Tuesday, 13th November. 

TUESDAY, 13th NOVEM.BER, 1934. 

4. Extension of 1'ime for Report of Select Com
m:ttee.-On the motion of Hon. J. Nicholson, the 
time for bringing up the Report of the Select Com
mittee on the Administration Act (Estate and Suc
cession Duties) Amendment Bill was extended until 
\Yednesday, 21st November. 

\YEDNESDA Y, 21st NOVEMBER, 1934. 

5. E.xtension of Time j'or Report of Select Com
ndtee.-O11 the motion of Hon. .J. Nicholson, the 
time for bringing up the Report of the Select Com
mittee on the Administration Act (Estate and Suc
cession Duties) Amendment Bill was extended until 
Wednesday, 28th November. 



REPORT. 

Your Committee submits with this Report the 
e,-idence taken in connection with the Bill referred 
to them. Owing to the many questions arising- in 
cormection with the provisions of the Bill it has 
been necessary for your Committee to hold numer
ous meetings for the purpose of recei,-ing evidence 
and in order to discuss the effect of clauses in the 
Bill and determine ,is to the recommendations to 
be made. 

Tho'se who attended or furnished eYidence to assist 
your Committee in its deliberations included the 
following:-

Sir Walter James, K.C. 
Mr. H. B. -Jackson, K.C., ,,ho submitted a state

ment which is attached. 

Mr. A. A. "'\Yolff, Assistant Crown Solicitor and 
Parliamentary Draftsman. 

1\Ir. R. G. Miller, President Perth Chamber of 
Commerce. 

I\Ir. E. S. Saw, Secretary Perth Chamber of Com
merce. 

Mr . . T. W. Kingsbury, :Manager AJVI.P. Society in 
1Y estern Australia. 

:\fr. L. E. 1Yarren, Branch Manager Industrial 
Department AJ\LP. Society. 

.:\fr. R. McKenna, Secretary Mutual Life and Citi
zens Association, Perth. 

}Ir_ Horace Jones, Manager Perpetual Trustee, 
Executor, and Agency Co. (W.A.), Ltd. 

2\fr. A. .J. H. Wilson, Assistant Manager West 
Australian Trustee, E:s:ecutor, and Agency 
Co .• Ltd. 

}Ir. Norman Temperley, General Manager Millars 
Timber and Trading Co., Ltd., Perth. 

Mr. H. W. Byfield, Chief Probate Starn.p Assessor, 
Treasur:v Department, Perth. 

i'.Ir . .J .• J. Poynton, Attorney and General :Manager 
JI.Iidland Railway Company of Western 
Australia. 

l\fr . .J. H. Hammoncl, of Elde1·, Smith, & Co., Ltd., 
Adelaide, ,Yho submitted a statement. 

1.\fr. Horace J. Minors, Secretary Children's Hos
pital, Perth, who also submitted a state
ment. 

Mr. C. A. Saw, Stockbroker, Perth, who wrote in 
regard to stamp duties payahle on trans
fers. 

The- Bill seeb to repeal Part VI. of the Adminis
tration Aet, 190:l, and the Second Schedule thereof 
as amended by Act No. 29 of 1909. This portion of 
the Act, which is repealed, deals primarily with 
duties on deceased persons' estates, and how duty is 
ascertained, and makes proYision with regard to Yaln
ations, adjustment of duty, ete. 

Whilst the present Act embodies a Schedule, with 
the rates of duty payable, it ,vill be noted that the 

Bill before us omits a Schedule of rates of duty 
payable. This differs from Acts in force in practic
ally each of the other States, where the rates of 
duty are embodied in one and the same Act, but by 
reason of the amendment made in 1921 to Section 46 
of the Constitution Acts Amendment Act, 1899, 
wherein by Subsection (7) it is provided that Bills 
imposing taxation shall deal only with the impo
sition of taxation, and any provision therein dealing 
with any other matter shall be of no effect, such 
Schedule cannot be included. 

The imposition of duties on estates of deceased 
persons, and duties on various forms of dispo
sition of property by persons, whilst living, has 
long been recognised as a legitimate source of 
reYenue for Governments, and the provisions of the 
e:s:isting Act which was passed in 1903 (with but 
slight amendments during that long period) have been 
found to be insufficient to meet present conditions, 
resulting- in loss of revenue to the State. 

lVIr. H. W. Byfield, in the course of his evidence, 
pointed out that the average duty per head of the 
population of Western Australia has been 3s. 7d. 
during the last six years, the next lowest State being 
Tasmania, where the duty represents 7s. 8d. per 
head, whilst in South Australia the average duty is 
11s. ld. per head, and in other States ·the average is 
higher. In view of these circumstances, the intro
duction of such legislation as the present may not 
have come as a surprise to the people of Western 
Australia, and, whilst it has to be admitted that 
this State has not reached the same advanced con
dition of development as some of the other States, 
your Committee have endeavoured during its de
liberations to bear this fact in mind. 

The amendments which will be effected by the 
present Bill, enm with the modifications suggested 
by your Committee, must result in an increase of 
reyenue to the Government, and the hope is ex
pressed, that whatever increased benefits are derived 
by the revenue from this source may be borne in 
mind by the Government so as to lighten, if possible, 
the load of ta:s:ation on the people in other directions. 
The fact is no doubt recognised, or should be recog:
nisecl, that the people of this State have a greater 
handicap than the people of other States, because of 
the responsibility resting on them to develop and 
bring into a state of productivity the huge areas of 
which we are possessed here, and which, generally 
speaking, are not in such an advanced stage as in 
otller por-tions of the Commonwealth. It is sug
gested, therefore, that any legislation enacted should 
be of such a nature as will not tend to rliscourag:e 
the people of this State from carrying out the gTeat 
task which lies before them. 

In the course of its proceedings your Committee 
mui informed of the fact that in 1932 the Common
,vealth appointed Sir DaYir1 Ferguson, a former 
.Judge of the Supreme Comt of New South Wale~, 



JV. 

and l\lr. E. V. Nixon, a well-known Chartered Ac
countant, as a Royal Commission to inquire into and 
report upon the simplification and standardisation 
of the Taxation Laws of the Commonwealth and all 
the States, insofar as these relate to specifically the 
same subject-matters of taxation, as for instance, 
income tax, land tax, and de_ath duties, and to make 
recommendations for the purpose of obtaining uni
formity in legislation provisions dealing with these 
matters. 

It will no doubt b3 recalled that the Commission 
took evidence m Perth some time ago, and certain 
interim repo1 ts had been forwarded to the Common
wealth Government, but such reports, it is under
stood, did not cover the question of death duties as 
between the different States. Your Committee has 
been informed that the Report on that subject is 
likely to be submitted shortly, but up to the present 
time no definite information has reached your Com
mittee that the Report is available. 

It was urged that your Cominittee should await 
the passing oJ: legislation of the nature embodied in 
the present Bill, pending consideration of the Report 
by the above Commission in regard to death duties 
between the different States. 

It is understood by your Committee that instances 
haYe come before the notice of the Government of 
persons wlio haYe died domiciled in Western Ans
tralia, and who in a large measure are indebted to 
vVestern Australia for the main portion of their 
assets, which assets were lat.er largely invested by 
them, in some cases, outside of Western Australia 
in companies operating in Western Australia. When 
such persons died, it was found that because of the 
provisions of our existing- Act relating- to death 
duties, the estates of these persons were not. liable 
for duty in Western Australia, so far as relatPcl 
to the property situate outside of this State. 

Your Committee has been informed that efforts 
have been made by representatives of various Gov
ernments of our State, whilst attending· conferencP-~ 
with the representatiYes of other States, to 1mdP.avonr 
to arrive at a basis of adjustment of these matters, 
but all such conferences up to date have failed, and, 
whilst the report of the Commission presided over by 
Sir Havid Ferg·uson may prove helpful in effecting
what are only proper adjustments between the States 
in such cases as are refened to, it is thought by your 
Cominittee that such recommendla.tions could not 
possibly be carried into effect for a considerable 
period, and in the meantime the State would lose 
considerable revenue. In any event, if the recom
mendations of the Royal Commission referred to 
achieve success, then it will be a simple matter for 
the Government to modify such legislation as may 
be included in the present Bill, so as to give effect 
to any arrangements or adjustments which can be 
pffected. 

One clause of the Bill which involved considerable 
thought and prolonged discussion is Clause 49. This 
clause renders liable to duty the shares or stock held 
by a member of any foreign company carrying on 
business in Western Australia, and places certain 
other obligations on the company, as will be seen 
from the Bill. 

This form of legislation is not new and follows 
legislation which has been in force ior some time in 
the States of New South Wales and Queensland. 

¥ our Committee bas decided to subinit amend
ments to this clause, one of these being an amend
ment to strike out of the proviso the exemption of 
£50 and to increase this to £1,000, so that shares 
comprised in such foreign companies ,vill be exempt 
where the member at the time of his death does not 
hold shares of a value as ascertained by the Bill 
exceeding £1,000. 

As death duties are payable o~ the value of sha;cs 
in a foreign company, wherB those shares are regis
tered, considerable sums are paid out of estates of 
persons dying domiciled in Western Australia to 
0ther States and countries, and your Committee 
feels that this transfer of moneys from Western 
Australia to places outside W estcru Australia could 
be avoided by making the necessary amendments to 
the Companies Acts in force in Western Australia, 
to provide for the keeping of a local register where
by shareholders of foreign companies having a 
registered office in Western Australia would be 
afforded the facility of having their shares trans
ferred to such local register. This, if availBd of, 
,rnuld assure to our State the payment of duties 
which at present are paid to GoYernments of other 
States or countries, and would also have the effect 
of saving the shareholders or their estates from the 
payment of double duty. 

The evidence disclosed that many shareholdBrs in 
foreign companies operating in Western Australia 
prefor to register their ,;hares outside vV estern Aus
tralia, so as to avoid thB payment of ad valorem duty 
on transfers of shares. This duty is not payable on 
mining shares, but is payable on other classes of 
shares, and your Committee - is of opinion that if 
all shares. were treated on the same basis as mining· 
shares, more revenue would be derived than 1s 
derived at present under the Stamp Act. 

Your Committee submit for acceptance a list o:j'. 
amendments to the Bill as set ont in the Schedule 
of amendments attached. 

The Hon. G. W. Miles and Hon. H. S. W. Parker 
dissent from the recommendations in Clauses 12, 14, 
16, and 19, insofar as the words "two vears" are 
altered to "twelve m'.mths.'' · 

Hon. H. V. Piesse dissents from recommendation 
in Claus€ 14 in relation to duty being imposed on 
joint life policies. 

JOHN NICHOLSON, 
Chairman. 



SCHEDULE OF AMENDMENTS. 

Clause 3A: 
On page 2, under the heading, (2)-.Ascertain

rnent of Duty on Estates of Deceased Persons, in
sert tlie following as a new clause:-

"3A. This Act sliall apply in the case of any 
person dying after its commencement, but, subject 
as aforesaid, the provisions of Part VI. of the 
principal Act shall apply to any person dying be
fore the commeneement of this Act." 

Clause 4: 
Insert after the word "administrator," in line 

35, the words "to whom probate or . administration 
may be granted." 

Insert after the word "property," in line 38, the 
,vords "in Western Australia." 

Clause 5: 
Strike out all the words down to and including 

the word "or," in line 37. 

Clause 6: 
In line 15 insert after the word "obtained" the 

words "or resealment has not been effected in this 
State." 

Clause 7: 
In line 13 insert after the word "shall" the wor<ls 

"in accordance with section eight." 

Clause 8: 
In line 21 strike out the word "first." 
In line 30 strike out the words "this provision" 

and insert the words "section forty-three." 

Clause 9: 
In line 31, insert after the word "any" the word 

"deceased." 
In line 34 insert after the word "administration'· 

the ,vords "or in proceeding·s relating to the va1idity 
of any such will or codicil." 

Clause 10: 
Insert after the word "executor," in line 15, the 

words "to whom probate is granted." 
Insert after the word "duty," at the end of the 

clause, the 11·ords "out of the estate of the testator 
or intestate, which passes to ·such executor or ad
ministrator by virtue of any such grant in his 
favour." 

Clause 12: 
Subclause 2, paragraph (a) : Strike out "two 

vears" and insert "twelve months." 
·· Strike out Subclause (3) and insert the follow
ing:-

"(3) This section shall not apply to gifts which 
are proved to the satisfaction of the Commissioner 
not to have exceeded in the aggregate the sum of 
one hundred pounds in value, or which are proved 
to the satisfaction of the Commissioner to have 
been reasonable, having regard to the amount of 
his income or means at the date of such gift, whe11 
except for this subsection paragraph (a), (b), 
or ( c) of subsection (1) would app1y." 

Clause 14: 
In paragraph (b) (ii), afao in paragraphs (c) ana 

( d), strike out the words "two years," where same 
respectively appear, and insert "twelve months." 

Clause 16: 

Strike out "two years," in line 38, and insert 
"twelve months." 

Clause 17: 

Insert a proviso after the words "final balance," 
at the end of the clause:-

"Provided that the executor or administrator 
shall not be responsible for payment of any duty 
in respect of any property to which sections eleven 
to sixteen apply, where the executor or adminis
trator has distributed the estate, without notice, 
of any such property, and without any default or 
neg;igence on the part of such executor or ad
ministrator." 

Clause 18: 

Insert after the word "Act," in line 16, the fql
lowing words :-"and subject to any direction or 
provision in any deed, writing, or will to the con
trary." 

Cause 18: 

Insert after- the word "and," in line 29, the words 
"subject to the provisions of section seventeen." 

Clause 19: 

Subclause (1): Strike out "two years," in line 1"3, 
and insert "twelve months." 

Subclause ( 5) : Insert after the word "section," 
in line 35, the words "subject to the provisions of 
section seventeen." 

Clause 21: 

Insert after the word "Commissioner," m line 19, 
the words "or the Court." 

Clause 26: 

Strike out ,1~1 words down to and including "shall," 
in line 36, and substitute the following:-

"l'Vhe1i the trusts or dispositions of any settle
m~nt within the meaning of this Act have taken 
effect the settlement shall not" 

Clause 27: 

Line 1 (page 14): Insert after the word "settlor" 
the words "or any other person." 

Line 3: Insert after the word "duty" the words 
"at the appropriate rate and" 

Clause 28: 

Subclause (4) (page 15): Strike out the word 
"immediately," in line 32, and insert the words 
"within three months." 

Clause 29: 

Insert bracket before "including," in line 12, and 
insert after the word "appointment," in paragraph 
(a). line 15, the following words "exercised by such 
settlement or other non-testamentary disposition.)" 

Strike out the proviso, and insert the following:-
"Provided that, with reference to paragraph 

(h), if the settlement or other non-testamentary 
disposition includes personal property not in 
Western Australia, but in some proclaimed re
ciprocating jurisdiction, and duty has been paid 
in respect thereof under the laws of that juris
iliction, then the amount of such duty may be de-



ducted from the duty to which the same property 
is liable under this Act. 

In this section "proclaimed reciprocating juris
diction" means any country or place the laws of 
which contain provisions substantiaEy the same 
as this proviso, in the case of property situate in 
this State but dutiable under the laws of such 
jurisdiction, and which the Governor may from 
time to time declare by proclamation to be a re
ciprocating jurisdiction for the· pu-rpose of this 
section. All'y such prociamation may from time 
to time be revoked by the Governor." 

Clause 34: 

Subclause ( 4) : Strike out all words at commence
ment of the subclause down to and including the 
,vorc1 "and," in line 32. 

Strike out the word "aJ.50," 111 the same line. 

Clause 36A: 

Insert the follov.-ing as a new clause:-

36A (new clause). In the assessment of al'] 
· duties payable under this Act there shall be de
ducted from the assessable duty the ctcl valorem 
duty paid on any deed, instrument, or settlement 
in respect of any property becoming liable to duty: 
Provided that no dec1uction hereunder shall ex
ceed the amount of the duty assessed or payable i11 
respect of the property liable to such duty, and 
such deduction shall only be deducted or allowerl 
in cases where the deed, instrument, or settl'ement 
relating to such property is produced to the Com
missioner, or he is otherwise satisfied as to the 
payment of the ad i1alorem duty thereon. 

Clause 36B: 

Insert the following as a new clause:-

36B (new clause) .-Insofar as beneficial in
terests pass to persons bona fide residents of and 
domiciled in W esterll\ Australia, and occupying 
towards a deceased person the relationship set 
forth in the Third Schedule to the principal Act, 
duty shall be calculated so as to charge on'ly one 
half of the percentage or rate upon tlie property 
acquired by such first-mentioned persons. 

Clause 38: 
Subclause ( 4) : Insert at the· encl of the subclause 

the words "anc1 shall furnish the executor, adminis
trator, trustee or any other person liable for the pa>·
ment of the c1ut>'· on payment of the prescribed fee. 
,.,ith a copy of the notes of evidence taken by him 
on the hearing of such summons." 

Subclause ( 5) : Strike out the words "upon pay
ment of the duty in conformity with the value ;;o 
determi1wc1." in lines 26 and 27. 

Clause 39: 
Insert after the word "if," 1n line 1, the words 

'·within two years." 
Add at the end of Subclause (1) the words: "Pro

Yided that there shall be no limited time wherein the 
Commissioner may claim such additional duty, 
where payment of such duty was not rnacle owing to 
fraud or gross negligence." 

Clause 40: 
Insert after the word "years," in line 29', the wordc: 

,:or within such further time as tl1e Commissioner 
may allow." 

vi. 

Insert at the end of the clause the following:
''together with interest at the rate of five pounds 
per centum per annum, calculated from the date 
when such duty was paid to the Commissioner." 

Clause 41: 

Insert the words "or Court" after the word "Com
missioner," in line 40. 

Clause 42: 

Subclause (:3): Strike out the words "fixed pur
suant to subsection (4) of this section, which is for 
the time being current," in lines 16, 17, and lS, and 
insert the following in lieu thereof :-"of fiye pounds 
per centum per annum." 

Strike out Subcbuse (4). 

Clause 43: 

Strike out the words "fixed pursuant to subsec
tion (2) of tbis section, wbich is for the time being 
current," at the beginning of Subsection (1), and 
insert the following in lieu thereof :-"of five pounds 
per centum per annum." 

Strike out the words "in any case where the 
amount of duty has not been assessed within three 
months ,1fter the same became chargeable," in line-; 
3;:i and 34. 

Strike out Subclause (2). 

Clause 43: 

Insert subclauses, as follows:---'-

" (2) Provided that any fegatee, beneficiary, 
donee, or other person to whom any share or in
terest in a partnership passes on the death of any 
other person shall be liable to pay to the person 
responsible for the payment of the duty on such 
share or interest under the provisions of this Act, 
any increase in duty which may be necessitated 
bv· valuino· the share or interest of the deceased 
p;Htner i1~ accordance with this section. 

( 3.) The person liable to pay such increase in 
dntv shall have the same right of appeal as if he 
we;e the person n,sponsible under this Act for 
the payment of the whd:e of the duty, and the 
pro\-1s10ns of sections forty-one and forty-two 
shall apply accordingly, with the necessary modi
fications to any such appeal." 

Clause 49: 
Delete this clam,e anc1 insert the following:-

"J9. (1.) ,Yhenever after the commencement of 
this section a member domiciled in this State of 
anv foreio·n company carrying on· business m 
,,~~stern Australia di;s, the shares or interest of 
:such member in such company shall, for the puT
nose of assessment of c1uty under this Act, be con
;ic1erec1 as localiv situated in Western Australia. 

(2.) (a) Wh~never after the commencement or 
this section a member domiciled out of Western 
Australia of any foreign company carrying on 
hrnsiness in Western Australia dies, there shall be 
charg-eable and payable under nnd subject to the 
provisions of this Act, and, exeept as hereinafter 
provided, without any dedudion or exemption 
whatever, a duty, at snch rate as Parliament may 
prescribe, on the net present value of the shares 
or stock in the company helcl by the member at 
the time of his death: Provided that-

(i) the duty mentioned in this subsection sha1l 
not be payable where the net present 



vii. 

v,iiue of the shares and stock in the com
pany held by the member at the time of 
his death does not exceed one thousand 
pounds; 

(ii) where the company carries on business with
in and without vVestern Australia the 
duty payable by the company under this 
subsection shall be assessed on that part 
of the value of the shares of the deceaseJ 
which bears the same proportion to the 
full value thereof as the assets of the 
tompany situate in Western Australia 
bear to the total assets of the company, 
wherever situate. In this subsection the 
term "assets" means the gross amount ,Jf 
all the real and personal property of tlie 
eompany of every kind, including things 
in action, and without making any deduc
tion in respect of any debts or liabilities 
of the company; 

(iii) no duty shall be payab:e by a foreign com
pany under this subsection where estate 
duty has been paid under this Act in re
spect of all shares or other interest in the 
company held by the cleceased at the time 
of his death: 

Provided further, that no duty shall be payable 
by any foreign company which the Tr-easurer cer
tifies to be a bona ftde railway, timber, mining in
surance, or developmental company: provided 
that the Treasurer may at any time revoke such 
cc,rtificate, if in his opinion any such company 
ceases to come within any of the eategories herein
before mentioned. 

( b) Duty shall be payable as aforesaid by tbe 
company, and may be recovered by the Commis
sioner at any time after the expiration of six 
months from the date when the company shall re
<:ei,·e notice of the death of the deceased member_ 

( c) Any payment by the company of any duty 
imposed in respect of shares or stock in the com
pany held by a member at the time of his. death 
shali be deemed to be a payment on behalf of the 
estate of such member, and may be deducted by 
the company from any moneys payab~e by thoe 
company to the personal representative of such 
member in respect of the shares or stock, or re
cm·erec1 by action from such representative. 

( rl) On receiYing a notification of the death of 
any member, upon whose death the company woulr1 
be liable to pay duty hereunder, the company 
shall cause to be delivered to the CommissionPr 
a return giving the name and address of such 
member, the number, description, and value of the 
shares in the company helcl by such member at 
the time of his death. 

( e) If any su<:h return is not delivered in ac
cordance with the proYisions of this subsection, 
the company making default shall be liable to a 
penalty not exceeding fifty pounds: provided 
that it shall be a defence on the part of any such 
company if it be proved that it. had no notice of 
the death of any such member. 

Clause 50: 
Add the following words at the end of the Clause: 

-"but where at such material date the value of the 
property is greater than-

( a) the value at the time of the giving of the 
option; and 

( b) the amount or value of the option considera-
tion, 

then, and in such event the value to be taken shall 
be the value at the time of the giving of the option, 
or the amount or value of the option consideration, 
whichever is the greater: 

Prnviclecl that, in assessing the value at sueh 
material date for the purpose of this paragraph, the 
value of any improvements to the property, effected 
at the expense of the option-holder, shall be ex
cluded. 

Nothing herein contained shall aitect the operatio11 
of section forty-five of this Act relating to the -rnlu
ation of any share or interest in a partnership." 

C'.nuses 54 and 55: 
Ite\·erse the order of these clauses

Clause ,)5 (as printed): 

Strike out the "·ords "money on current account," 
in lines 27, 33, and 43. 

Strike out the words "one hundred," in line 30, 
and insert "two hundred." 

Clause 57: 
Subclause (1) : Insert at the beginning of the sub

clause the following words :-"Except for the pur
pose of any sale or disposition under sections thirty 
and thirty-four." -

Insert after the ,rnrd "Commissioner," in line 13, 
the words "eonsents thereto or." 

Clause 59: 

Subdause (:2) (page 30): Strike out the words 
"fixed pursuant to secticn forty-three," in lines 8 
and 9, and insert the words "of fo·e pounds per 
eentum per ammm" in lieu thereof. 

Clause 69: 

Strike out the whole of the clause, and insert th,, 
following:-

"69. No duty shall be payab~e under this .A.et 
in respect of any gift, devise, bequest, legacy, 0r 

settlement made or gi,·en to or in trust for-
( a) any public hospital within the meaning oi' 

the Hospitals Act, 1927; 
(b) any public educational institution in the 

State which is wholly or in part depend
ent on any State grant, aid, or subsidy; 

( c) any incorporated public body in the State 
which dispenses voluntary aid to indi
gent, aged, sick, blind, halt, deaf, dumb, 
or maimed persons; 

( r1) any publicly subscribed medical service or 
fund in the State, the main object of 
which is the relief of the sick, or any 
public medical service or fund in the 
State which is assisted by any Govern
ment grant or subsidy." 

After Clause 70, Insert a new Clause:-

71. If property, in respect of which any 
duty has been chargeable and duly paid 
under this Act on any occasion becomes liable on 
a further occasion to duty hereunde1: hy reason of 
the death of any person within a neriod of tw-1 
years from the date when such first-mentioned 
duty became chargealJle, the duty with which sud1 
property would otherwise he chargeable on such 
further occasion shall not be payable in any case 
where such property passes to the widow or 
widower, or any parent or issue of any such per
son who dies. 
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REPORT OF EVIDENCE 

WEDNESDAY, 1 th OCTOBER, 1934. 

Pres<'nt: 
Hon. J. Nicholson, ::11:.L.C. (Chairman). 

Hon. G. W. Miles, M.L.C., Hon. H. S. W. Parker, M.L.C., 
Hon. H. Seddon, M.L.C. 

REGINALD GOYNE MILLER, President Perth Chamber of Commerce, examined: 

l. By the CHAIRMAN: I presume the Bill has illustrate, let us take the following example: The 
been 
have 
her's 

under consideration by the Chamber~-Yes. I A.B.C. Company has assets to the value of £50,000 
prepared the following statement of the Cham- in °\V-estern Australia which are mortgaged to the 
views:- extent of £30,000, leaving a net value of £20,00·0. 
The Administration Act Amendment Bill raises The company has unencumbered assets to the value 

many points of interest, but I think Clause 49 is of £100,000 in Victoria. Notwithstanding the 
th'.' only elause with which the Chamber of Com- £30,000 mortgage, under the Bill as_ it stands th0 
merce is concerned. This ':;lause provides for the estate of the deceased shareholder will pay duty on 
taxation of the estates of deceased members of any on•e-third of the value of his shares· that is on the 
foreign company carrying on business in West•erii basis of £50,000 assets in Weste~ Austra'.lia and 
Australia wheresoever the member may have been £100,000 in Victoria .. Actually the deceased share-
domiciled. I consider there are some aspects of this holder's estate should pay tax on one-sixth of the 
proposed legislation which are undesirable, and in Yalue of his shares only, on the basis of £20 000 net 
some respects it is impracticable. It is undesirable assets in Western Australia and £100,000 'in Vic-
to tax the estates of deceased shareholders who were toria. The Bill provides that the company shall 
domiciied outside the State, because this means pay the duty, if not paid by tl:J,e estate, and that any 
double taxation and will result in scaring capital payment made by the company may lJ,e deducted 
away. It will mean double taxation, because the from any moneys payable to the estate of the de-
estate will have to pay duty in the State or country ceased shareholder. On the face of it, this sounds 
where the shareholder was domiciled, and also in reasonable enough; but in the case of a company 
vVestern Australia. Western ~11,,ustralia has, in thio ·:vhich is not paying dividends, it appe:11rs to me that 
past, had to depend to a very large extent on it would be impossible in some instances for the 
foreign companies opening up branches here to pro- company to recover the amount paid. · Take for in-
vide capital for earrying on business and for de- sta?-ce the Midland Railway Comp!¥1,y, Limited, 
veloping the State. The following may be named which, I understand, paid no dividends for a num-
as some of these companies :-Foy & Gibson Pty.. her of years. How could the company recover any 
Limited; Dalgety & Co., Limited; Elder, Smith & amount of duty paid on behalf of the estate of a 
Company, Limited; Goldsbrough, Mort & Com- deceased shareholder? In cases where the amouut 
pany, Ltd.; Goode, Durrant & Murray, Limited; paid cannot be recovered by the com_pany the bur-
the banks; the oil companies. One can. readily ~en of this tax must be borne by the company; th.-:i,t 
think of many more similar companies. We is, by the other shareholders. Would not the desired 
are still prepared to welcome capital introduced in result be 7eached if it were made compulsory for 
a similar manner, but it is not likely to come as every foreign company operating in Western Aus-
freely as in the past if Clause 49 of the Bill be- tralia to have a local share register on which every 
comes law. When a company which is registered sha,,eholder resident in vVestern Australia must be 
in one of the other States is considering opening a reg~stered g Under the law as it stands, a local 
braneh here, every aspect of the proposition must register must be kept; but there is no compuls,ion 
be' considered, and the interests of shareholders and that any shareholder must reo-ister on that local 
their dependants must be taken into account. register, with the result that ~ny companies have 
Clause 49 pro,·ides that there shall be chargeable '.1- local register with no names on it. I suggest that 
a fluty on the net present value of the shares in the rt should he compulsory for local shareholders in a 
company held hy tit: member at the time of his foreign company to register in Western Australia. 
fleath. Obviously, there ·IYill be a great deal of diffi- This would enable the Commissioner of Taxation to 
rnlty in ascertaining the ' 'net present value'' in recover estate duty on the shares held by the as-
many companies, as their shares are not quoted on tates of deceased shareholders in a company like 
the Stock Exchange. It is .impossible to value the the Swan Brewery, which is registered in another 
shares except at the date of a balance sheet. Per- State. It is not just that capital which is brought 
haps "the date of the last balance sheet" should into the State by a foreign company and converted 
be substituted for '' elate of death'' in cases where into property and otJ:i,er assets here, should be taxed 
shares cannot be otherwise valued. Subclause 1 on the death of a shareholder who resides out of the 
paragraph (ii), provides that the duty payabl~ State. These assets would not have been created 
shall be assessed on that part of the value of the if the foreign capital had not been sent here. It is 
shares which bears the proportion to the full- value a different matter when a Western Australian in-
thereof, as the assets of the company situate in vests his Western Australian capital in a forei= 
Western Australia ooar to the total assets wherever company carrying on business here. It is oltlv 
situate. It further provides that no deduction shall r~asonable that his shares should pay taxation 0ii 
be made in respect of any liabilities of the com- his death. The suggestion that it be compulsory 
pany. I eonsider this basis is entirely wrong. Some that Western Australian shareholders should be 
confusion seems to have arisen in the debat•e on registered in a local share register would help to 
this matter, but I think that what I claim is clear. give effect to this. 
The liabilities of the company should be taken into 
account. Under the provisions of this subclause as 
it stands, it is quite possible for a large proportion 
of the shares held by a deceased shareholder to be 
taxable, notwithstanding that the assets of the com
pany in this State may be of little yalue, owing to 
the amount of liabilities standing against them. To 

2. I perceive that you have not thought it necessary 
to touch on any of th!) other clauses of the Bill W-A 
good many of the other clauses are highly interesting 
from my point of view personally, but not I think from 
the point of view of the Chamber of Co~eree. ' 



3. Would you like to offer any comment on any of 
the other clauses,-Mr. Saw, who accompanies me, has 
some notes on other aspects of the Bill; but I should 
like to confine myself to Clause 49. 

4. As regards carrying out the suggestion to tax 
on the proportion of assets, I suppose you have taken 
into account other provisions of the Bill whereby no 
dealings can take place until duty has been paid. I 
take it that it would involve a good deal of delay to 
carry out what is contemplated by the BilH-Yes, obvi
ously. 

5. Have you considered whether means can be 
arrived at of fuing the value of assets on the last bal
ance sheet ~-Yes. I understand that in South Aus
tralia the legislation provides some basis taking into 
consideration the assets, but in fixing the value of 
shares one must take the balance sheet into account as 
well as the profit and loss account. Let me instance 
the Bank of New South Wales, which has a very big 
reserve fund. The bank may be making no profits at 
all at present, but the value of the bank's shares is 
considerably above par on account of the reserves. 

6. I see that you consider liabilities should be taken 
into account1-Yes. I would like to stress that point 
because if you are going to tax according to where 
the assets are, it appears to me that you must take the 
net assets. ''Assets'' mean nothing; it is the surplus 
of assets over liabilities that counts. 

7. That represents the true assets~-Yes. You may 
have assets representing £50,000, but liabilities repre
senting £100,000. From an accountancy point of view, 
liabilities would have to be taken into account, for to 
take assets only would be very misleading. 

8. You have taken into account, I presume, the 
earlier part of Subclause 1 of Clause 49, wherein it 
states, '' There shall be chargeable and payable under 
and ~nhje>et to t.hP. nrnvi~ion~ nf this Aer~ ::tn(l. P.XePpt 

as hereinafter provided, without any deduction or exemp
tion whatever, a duty, at such rate as Parliament may 
prescribe, on the net present value of the shares or stock 
in the company held by the member at the time of his 
c1eath"1-The tax is to be paid on the net present value. 
That must be so, but in fixing the proportion of the 
assets of the company-that will influence the amount 
fixed-you do not take the present net value. 

9. But Subparagraph 2 of the proviso to Clause 1 
indicates the basis upon which there will be arrivecl at 
the proportion of the value. Have you studied that 
proviso1-Yes, and you arrive at the value hy taking 
into account the assets. 

10. Yes, without making any deduction in respect of 
the debts and liabilities of the company'1-That is where 
it is wrong. 

11. You think that it ,,-oulcl work out inequitablyf
Yes. Of course, I may be overlooking something, but 
it appears to me, for the reasons I have already stated, 
the assets only, and not the net assets, are to be taken 
as the basis. 

12. Is not the value of shares determined by the 
company's assets and liabilities~ There are some com
panies for whose shares there are no market quotations 
at all, but take a company like the Swan Brewery, which 
is a notable instance, and has been referred to in Par
liament. 'rhe brewery shares stand at a certain amount 
on the market,. Is not the value of the brewery shares 
arrived at by· taking into account the assets and lia
hilities ~-Yes. 

13. The liabilities having been taken into account 
to arrive at the value of the shares, would not your pro
posal mean that you would deduct the liabilities twice 1 
-It appears to me that the clause provides that, after 
ascertaining the value of the shares, you then fix such 
proportion of the value as the assets in this State 
bear to the assets elsewhere. 

14. That is so?-Then it must be net assets in com
parison with net assets elsewhere. 

15. The point is that the value of the shares having 
been arrived at after taking into account the liabilities, 
your suggestion would mean deducting again the li:1-
bilities in the Statef-I do not think so. LEt us assume 
that, after deducting the liabilities from the assets, we 
arrive at a valuation of 20s. per share, and that a share
holder has 1,000 shares valued at £1,000. If two-thirds 
of the assets of the company are held in Victoria, and 
one'.thircl in Western Australia, that person will pay on 

one-third of £1,000, or on £333. In my op1mon that 
amount is not the correct basis, because of the fact that 
the Western Australian as.sets o"f the company are en
cumbered, whereas the Victorian assets are clear. In 
estimating the proportion of his £1,000 that applies to 
his Western Australian assets, obviously you must take 
into consideration the net assets. That is quite apart 
altogether from the calculation of the value of the 
shares. 

16. By Hon. H. S. W. PARKER: The second para
graph to the proviso to Subclause 1 of Clause 49 sets out 
the proportion. It may be regaruecl as a rough and ready 
,vay to find what proportion the assets in Western Aus
tralia bear to the assets in Victoria. If we adopt the 
suggestion you. have made, it would be a very compli
cated matter to find out how the assets are actually 
mortgaged in other States or eountr:es. Take cleb,n
tures, for instance. It would be almost impossibleW
If it is possible to find out what ass2ts are in Western 
Australia, it is also possible to find out what the liabili
ties are in Western Australia, and from the company's 
balance sheet you could easily ascertain what the assets 
and liabilities are elsewhere. 

17. You could not say what proportion the deben
tures bore to the assets W-Why noU 

18. Debentures ar·e generally security for even good
will ?-We must assume that a company's balance sheet 
is reasonably correct. If it is, the total assets and the 
total liabilities, including debentures, are shown there. 

19. How would you split up your clebentures?
Suppose the debenture is for £50,000?-I would take 
one-third Western Australia and two-thirds Victoria. 

20. Take the proposition you have at present, that 
the mmtgag:-s are over the Western Australian assets 
only: Do you not think the general goodwill of the 
.i.ompany is the main portion of that security?-Not 
these clays. 

21. Do you not think it is the goodwill or the per
sonal element that is the ass,et these days~-You can.
not often raise money on goodwill; you raise it much 
more frequently on fixed mortgage. 

22. Well, take the bank overdraft: is not the goocl
,vill of the borrower very largely consiclered?-Yes. 

23. And is that not so with a company?-No doubt. 
24. Assume the Swan Brewery have an overdraft in 

'\V-estern Australia. Can JOU say that is on the Western 
Australian assets or on the general assets of the com· 
pany ?-I think generally speakhlg it would be on the 
'IV-estern Australian assets. 

25. .Do you not think that broadly that is quite an 
equitable way of adjusting the value ?-No, decidedly 
not. 

26. Do you think ::·ou would ever reach finality if 
you followed any other way?-The thing is not by any 
means perfect, and some basis must be arrived at. 

27. Can you suggest a more equitable and yet a more · 
practicable way of arriving at it?-I have suggested it. 

28. Taking the proposition you have now, assume 
that they borrow all their money in one State, and 
assume this company borrows £100,000 and for the pur
pose of convenience borrows it in Victoria. Quite a lot 
of that monev would be us~cl in connection with the 
Western Australian assets, would it noU-Yes. 

29. Then you would pay 100 per cent. on your shares 
in Western Australia ?-It only goes to £rove that the 
whole thing is wrong. How you are going to arrive at 
an equitable basis it is difficult to say. 

30. That basis is the most equitable that I can see, 
-You are assuming the company would raise its credit 
in the place where it is registered. 

31. When you analyse it, is it not fair to ask where 
the assets are and let the liabilities be distributed over 
the whole communityf-I can see the difficulty. 

32. This company you take here, that they mortgage 
Western Australian assets is in the general welfare of 
the company, is it not!-Yes. 

33. Again, very often a company will make a loss 
in one State and a huge profit in another, and the shares 
will still be up. So by and large, is not that the most 
equitable way in which to assess iU-In respect of some 
companies such. as the one you mentioned, yes, but 
generally speakmg these companies raise their credit 
in the State where the assets are. A general :floating 



debenture is not the common method of financing com-
panies. 

34. That is not so with gold mines. English gold 
mines raise their debentures in London, ancl the assets 
here would be quite clear?-Take Wiluna, W"hich ga-e 
a mortgage to the Government of ·western Australia; 
and the GTValia mine clid the same. 

35. By Hon. H. SEDDON: They are secured over 
the whole of the assets ?-Ancl the assets are in 1Ve3tern 
Australia. 

36. But if they had investments overseas it woul,1 
be secured over those also ~-Yes. 

37. Do not you think the net present value is 
the determining factor, and that the other simply miti
gates the proportion ?-I clo not think there is any con
nection between the two. 

38. The present market value of the Swan Bre,Yery 
shares is arrived at on the ,Y11ole of the assets of the 
company?-Yes. 

39. Suppose we accept the market price as being a 
long way above par, and suppose that on the one-fifth 
of their gross assets in Western Australia you woulcl 
be paying only on the basis of one-fifth of the market 
value ~-That is correct. 

40. If on the other hand four-fifths were here, you 
would be paying on the four-fifths, not on the full 
market value of the shares?-That is right. The only 
thing is what is the proper basis, the net assets or the 
gross assets. 

41. But "that is a minor factor ?-I do not think so. 
Suppose you arrive at the market value as being 20s. 
Whether you pay on one-fifth or four-fifths is very 
vital. 

42. But the market has determined the value of the 
shares, and you are paying on the proportion. Let us 
follow that up: When you receive dividends from that 
company those diviclen<ls are earned by the whole of 
the assets. Suppose the company has liabilities in 
Western Australia which equal the full assets in West
ern Australia. Although those shares have a pretty 
high value in the market-'1-But then that wontd. 
seldom happen. We are not legislating ior the odd cases. 

43. We are legislating for people who might be tryin~ 
to beat the Government ?-Very ofteu in trying to catch 
the rogue you penalise the honest man. The banks are 
greatly overdrawn in this State; they ha,e more money 
out than they have on deposit. 

44. By Hon. G. W. MILES: That table of yours; if 
they had £50,000 overdraft in Western Australia they 
would pay no probate here at all. It ,rns debated in 
the House, and we want a clear vie,Y on that point~
The point being that credit may 1Jc raised in one State 
and used in another. 

45. By the CHAIR.MAN: That question dealing with 
the liability of a company for duty: By your statement 
we realise what your views are~-A number of com
panies are very much concerned about that provision. 
l:,ome of the foreign companies approached our Chamber 
and asked us to look into the matter. 

46. Under Subclause 5 of Clause 49 if a return is not 
delivered, the company making default, and any attor
ney in Western Australia of the company, shall be liable 
to a penalty. This, of course, has reference to the noti
fication ?-But you must read No. 4 in conjunction wi:th 
that. I do not see anythi.ng very harsh in that, beeause 
No. 4 says that on receiving notification o.f the death, 
the attorney must furnish a return. lf lie does not re
ceive notification he is not liable. 

47. You are aware of the custom, parti(lularly in 
mining companies, of passing scrip with a transfer ir• 
blank attached. It goes from hand to hand. It has been 
registered in the name of the. original applicant for the 
shares, and the actual ownership may never be regis\
tered. You cannot say that the original applicant is still 
the holder of shares which ha,e passed from him in that, 
way~-I understand that mining companies are going 
to be exempt, but maybe other shares are held in thie 
same way, and so the attorney may furnish a return on 
the death of the shareholder and pay the duty, and lateir 
disco,er that that person has sold the shares on trans
fer. 
· 48. It might lead to duties being paid by a com

pany in respect of a deceased member who had no longer 
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any actual interest in the shares ?-That is right; it 
is a very difficult matter. 

49. Do you therefore think it would be fair and 
proper to embody that provision in our legislation?-
1 clo not. My suggestion partly to solve the difficulty 
is the compulsory registering of Western Australian 
shareholders on a local register, but then you would not 
get the foreigner. It appears to me that you should not 
tax the foreigner. 

50. Constitutional aspects might arise regarding the 
foreigner. You would not suggest attempting to compel 
the foreigner to register here if he chose to register else
where ?-No. 

51. By Hon. H. SEDDON: Would you compel local 
shareholders to register ?-I should say that that could 
be done. 

52. Scrip is changing hands a dozen times a day?
That is so, but mining scrip is exempt. 

!53. Hon. H. SEDDON: The question of exempting 
mining scrip has to be determined by Parliament. .A. 
strong section consider that mining scrip should be 
taxed. 

54. By the CHAIRMAN: Taking the view that it 
would be obviously unfair to tax a company in that way, 
do not you think the Government should look to the in
dividual holder of the shares for the duty?-Yes. The 
object, I take it is that the Government wish to ensure 
getting their money but it will impose hardship on 
attorneys and on persons who have transferred their 
shares without registering. 

55. By Hon H. S. W. PARKER: Are not there in
dustrial companies whose shares have a value, but who 
in fact are not paying dividends?-Yes. 

ii"6. Foreign c-ompanies with branches here?-Yes. 
57. Can you see any way in which such a company 

could finance the duties of some of the shareholders?
Tha t is another difficulty. The man in the street is 
liable to assume that e,ery business concern is making 
profits. That is not so, as we accountants know. 

58. By Hon. H. SEDDON: And as shareholders 
kno,v?-Yes. Apart from the difficulty of recovering 
from a sJiareholder would be the difficulty of financing. 
There may be difficulty in making ends meet, let alone 
finding money for the payment of heavy duties. 

59. By Hon. H. S. W. PARKER: There are many 
companies with frozen assets?-Yes, particularly in these 
days. 

60. Their shares have a nominal, but not an actual 
vai!,ue, and a company would not have the means and 
could not raise the money with which to pay the duty? 
-That is so. Is there a penalty on the attorney if the 
company cannot pay the duties~ I do not think there is. 

61. By the CHAIRMAN: It is provided that the 
duty shall be paid by the company, and may be recov
ered by the Commissioner at any time after the expira
tion of six months after the death of the shareholder?
The attorney would be bound to make the return; the 
company would have to pay. 

62. It is not provided that payment shall be made 
six months after notification of the death: You realise 
that companies might not learn of the death of share
holders until probably years afterwards?-That is right. 

63. So that the proposal to make the duty payable 
within six months after the death of the shareholder 
is, in your opinion, wrong~-Yes. Whereas1 the attor
ney would have to make his return within six months of 
receiving notification of the death the company would 
have to pay within six months of the death occurring. 

64. Although the company may never have received 
notification of the death ?-That is so. 

·65. Any company with a large body of shareholders 
could not possibly follow the occurrence of death amongst 
shareholders ~-.A. company like Millars' Timber and 
Trading Company with shareholders all over the world, 
could not possibly follow the occurrence of death 
amongst shareholders. 

66. Though it_ would be au impossibility, the com
pany would be l.J.able~-Yes. 

67. And if the duty were not paid, the company 
would be liable for the payment of interest for non
payment of the amount within the stipulated time!-If 
it were not disco,ered that a shareholder had died for 
two or three years aft~r death had actually taken place, 
the company would be liable for the duty, plus interest 



on the amount from six months after the occurrence of 
death. 

68. You do not consider that fair?-It is not fair. 
We say it is not only undesirable but is, in many ways, 
impracticable. 

69. Take a man domiciled outside W•estem Australia, 
,Yliat prospect would the company have of recovering 
cluty paid by the company here in respect of the holding 
in the place where the deceased was domiciledf-I re
fen-ecl t-o the Midland Railway Company. I assume that 
if there were no dividends payable, there would be no 
funds from which the company could deduct the duty. 
I should not imagine that you could follow the share
holder out of the State to some foreign country and 
attach any assets of the deceased in the foreign country. 

70. It is pro,ided that the duty shall be calculated 
on the net present value of the shares and stock. That 
would be a simple matter where the shares had a market 
cmotation ~-Yes. 
- 71. How would you arrive at the net present value 
of the shares or stock in a company that had not a mar
ket quotation i-That would not present any great diffi
culty. It is done now. If a man dies holding shares in 
a local company not quoted on the Stock ~xchange, ,1 

value is arrived at for probate purposes, so the same 
method would apply. 

72. Would it necessitate an examination being made 
of the whole of the assets and liabilit~es of the company 
whenever a shareholder died ?-To be accurate, yes; but 
you would have to assume that the balance sheet was a 
true balance sheet, and would have to value the sharas 
on the basis of the balance sheet, together with the 
profit and loss account. 

73. Mr. ~1iles reminds me that you suggested stipu
lating the last balance sheet. Do yon think that would 
oyercome the difficulty to a certain ext•ent?-The valua
tion of shares is a very difficult matter. On various oc
casions I have valued shares at the date of death for pro· 
bate purposes, and I have taken into account not only 
the last balance sheet but also the his~ors of the com· 
pany as regards profits and losses over a period of years. 
Thus it is possible to arrive at the approximate value of 
the shares at the date of the last balance she-et, but you 
could not arrive at the value beyond the ~te of the last 
balance sheet because many things. may Jtave happened 
that would not be known or disclosecl. Very often it is 
not known whether profits or losses are b~ing made by 
a company until the balance sheet is made up. Row 
could you arrive at the value of the shares without 
making up a statement, valuing all the assets and com
piling a schedule of liabilities, thus practically making 
up a balance sheet at the elate of death~ It woulcl he 
quite impracticable. 

74. By Hon. H. S. W. PARK)ER: Would it not be 
rather dangerous to insert a reference to the last bal
ance sheet, because you would be bound by it~ Assume 
that the balance sheet was made up to the 30th .Tune, 
,md that a shareholcler died on the 1st June of the fol
lowing year. In the meantime, the company might have 
gone phut ?-That is so. My suggestion was to apply 
to those instances where shares could not otherwise be 
Yalued. 

75. Would not the words "helcl by the J!lember at the 
time of his death" cover it f The shares would have to 
be .-alued and the probate department would value 
them. A/e not the existing provisions for valuing 
shares almost as effectiv•e as they can be made'?-1 think 
they are reasonable. 

76. Would it not be lwtter to leave the provision as 
it is ?-I agree. 

77. By Hon. H. SEDDON: Is the term "net present 
valli_e'' the basis on which the authorities ,rnrk at p1·e
sent "i-The shares would be valued at the date of death, 
as is done now. 

78. By the UHAIRJYIAN: Would that mean taking 
stock of all the assets and liabilities at the date of 
cleath ~-Shares are valued for probate duty at the date 
of death now. We can assume that a sunilar basis woulil 
apply under this Bill. 

79. Do you wish to modify your statement wit.h re
gard to the last balance sheeH-Yes, and to leave the 
provision as it is. 

80. By Hon. H. S. W. PARKER: Woulcl the Bill, as 
drafted, touch any members of Lloyds?-If they are 

partners in the undertaking there is a provision that 
would cover them. 

81. What are Lloyds' assets~-! think the provis
ions of the Bill could be defeated by the formation of 
holding companies. 

82. Lloyds have no assets here,-No. 
83. By Hon. G. W. MILES: If local share registers 

,zere used ancl the Companies Act amended in that 
direction, would double the probate duty be payable!
! contend that a foreigner should not be taxect in this 
way. The provision of local registers compelling West
ern Australians to register in them would only affect 
Western Australian shareholders, who would pay duty 
onlv in Western Australia. 

84. We are tolcl that in the case of the Swan 
Brewery Company duty would be payable in Victoria 
as well f-If Victoria had an Act similar to tii:is Bill, 
W c·stern Australians there would be taxed on the pro
portionate value of their shares accorcling to the assets 
of the company held in Victoria; but if their Act were 
similar to our present Act, the answer would be in the 
negative. 

85. By Hon. H. S. W. PARKER: If you had a local 
register, you ,Yould only pay where the shares ,Yere 
registered f-Y es. 

86. By Hon. G_:. W. MILES: It has been said that 
the Bill would prevent capital from coming into the 
country. Would it not be rather an incenth-e to inves· 
tors to split up their capital say in ;Englancl, Victoria 
ancl West em Australia Z-N o. A Western Australian 
1Youlcl pay duty on the whole of his capital whether he 
helcl shares in companies which had assets in Western 
Australia, Victoria, New South Wales, or other places. 

S7. BY Hon. H. S. W. PARKER: Assume there was 
a clause ·in the Bill to the effect that all the assets of 
a person clomicilecl in Western Australia woulcl be 
chargeable with probate duty, wherever those assets 
might be situatecl, would it not be an inducement tp 
vVestem Australian shareholders in foreign companie~ 
to get on to the local register fo ~void the double pi:o
bafo clutyf Their assets would be m Western Australia, 
ancl they would avoid paying probate duty elsewhere~
It would be an inducement, and would also be more 
equitable to tax a Western Australian 01: his asse~s 
wherever they might be, than to ta.., a foreigner on his 
assets in West em Australia. 

88. That would not interfere nith the flow of capi
taH-N o. 

89. If a man wantecl to invest in a foreign company 
operating in Western Australia you would be in favour 
of a local share register being opened 1-Y es. 

90. With the necessary amendment made to the Com
panies Acg-Yes, to make it compulsory for every class 
of company to have a local register. 

91. By the CHAIRMAN: Section 4fi of the South 
Australian Act cleals with the duty on shares in a 
foreign companyf-In some respects it is better than 
our provisions, but in other ways it is not so good. In 
cases where a eompany makes profits, the South Aus
tralfan Act does not fix the place where the assets are. 

fl2. 'l'hat is based on profits. If you care to study 
that question and have any further ,ie,.-s to offer with 
regard to it, WP shall appreeiate receiving them from 
you. The South Australian Act exempts shares up to 
:1. value of £1,000. Does that appeal to you as being a 
wise or unwise provision to introcluce into our law!
At present our exemption is £50, which seems very sniall 
incleecl. The Bill obviously has been brought down to 
catth the big investor. In fact, £50 seems ridiculously 
low. With regarcl to Mr. Parker's suggestion as to the 
Western Australian being taxed on his assets wherever 
they may be, that, if adopted, would return a much 
smaller tax than proposed under the Bill. There is 
more outsicle capital invested in Western Austr~.lia than 
there is Western Australian capital invested elsewhere. 

93. Bv Hon. H. S. W. PARKER: If there is a local 
register, ··foreign shareholders will register here so as 
to split their probate duties. Have you considered the 
question of avoidance through a holding company 'I-
When I read your remarks on that point, I thought it 
would be clone wholesale. 

94. Have you_ seen any flaw in the argument?-I 
have not considered it closely. 



9,';. By the CHAIRMAN: The company would not 
die, and therefore there would be no liability to duty 1 
-That is so. 

EYA:\ STAPLES SAW, Secretary, Perth Chamber of 
Commerce, examined: 

96. Bv the CHAIRMAN: Do vou wish to add to the 
evidence ·given by the previous "lritness Z-The whole of 
the e,·idence I have to give has practically been brought 
out in the examination of the previous witness. I may 
add that Clause 49 of the Bill may adversely affect the 
investment of Eastern States or English capital in 
Western Australia, and that the variation of duty as 
between States may offend against Section 117 of ti,e 
Australian Constitution, as to residents in other States 
of Australia. The Chamber of Commerce consider that 
Clause 49 of the Bill will be embarrassing- and imprac
ticable of application. The Chamber also· consider that 
if it is desirecl to tax foreign companies, our Companies 
Act should he amendec1 so as to charge foreign com
panies a yearly licensing fee for operating in Western 
Australia, as is clone in many other countries in Europe 
and elsewhere. I know it is cone in .Java; there a 
yearly license fee is ehargecl for op 0 rating. One other 
point is that on the death of a shareholcler in a foreign 
company operating in Western Australia, the executi,e 
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officer or attorney becomes responsible for the payment 
of duty if the executor has not already paid the duty. 
l<'or the executive oftcer or attorney to be reimbursec1, 
it would b;; necessary for him to ileduct the duty paid 
from moneys coming into his hands in the form of c1ivi
denc1s on the shares, or by recovery from the executor, 
by lien over the shares. In many cases this may be im
pradicable unless the articles of the company are so 
drafted as to gi,e the attorney a lien over the shares. 
The main thing I desire to stress is that Clause 49 will 
prove i,npractieable as regards valuation of all th;; 
assets. 1 think that has already been clealt with fully. 

97. You agree with the views expressed by the pre
vious "TT·itness?-Yes, with all those views. 

98. By Hon. H. SEDDON: You have not gone into 
the question of mining companies at all'?-We consider 
that if there is to he any exemption of companies in 
the State, assuming tk,t. tl1e Bill becomes law, com
paniPs engaged in mining, or acquiring or cutting or 
selling timber, should be exemptec1. The whole of the 
capital in most of the mining companies operating here, 
except as regarrls money invested locally, is subscribec1 
from oversea. We consider that the Bill might affect 
the in,estment of money in this State materially. J 
understanc1 there is a suggestion, though not y 0 t 
aclopted, that mining companies shall he exempted. 

The Cornrnittee adjourned. 

THURSDAY, 11th OCTOBER, 1934. 

Pres1nt: 
Hon. J. Nicholson, M.L.C. (Chairman). 

Hon. G. W. Miles, M.L.C. Hon. H. V. Piesse, 1:1.L.C. 
Hon. H. S. W. Parker, M.L.C. Hon. H. Secld.on, M.L.C . 

. L.\.1IES WILLIAM KINGSBURY, Manager of the A.M.P. Society in Western Australia, and representing the 
Life Officers' Association, examined: 

!J9. By the CHAIRMAN. Do you ,,ish to make a 
statement?-! ha,e a preliminary statement here, as 
follows:-

The Life Offices agree that with respect to the 
existing law on the subject, there are many ways 
in "·hich payment of probate may be avoidec1, anc1 
the Bill now under cliscussion has not come as a 
surprise. Its passage without any -vital amendment 
is regarc1ec1 as a foregone conclusion. When, ho,Y
e,·er we come to its practical application to the lifo 
assurance business, we have a few criticisms to offer 
and amendments to suggest which will tenc1 to make 
the A.ct, without impairing its effectiveness, work 
more smoothly both for the companies and the 
Government clepartment operating it. 

The first suggestion is with respect to Clause a:). 

The Government has already admittec1 the principle 
that it is not worth imposing a duty where the cost 
of collecting it is out of all proportion to thl'. sum 
rollected, anc1 has therefore excluded policies in
volving amounts under £100, which will not come 
nncler the operation of this section. It is suggested 
that this figure be increased to £200. When funeral 
expenses, mourning clothes, medical and hospital 
fees, medicines, ancl the many unpaid household bill~ 
are paid, there is very little left out of £100 to 
c·arrv on with. 

If this s~ggestion were adopted, the amount lost to the 
Go,ernment would be very small. It may even be 
thought advisable to increase the amount to £300 or 
£500~ 

A similar consequential alteration in Clause 54 
is also suggestec1. 

Clause 54 provides for a return of cleath claims 
paid with respect to policies on the Western Aus
tralian register, also on any other r~gister if th~ 
premiums are paicl in Western Australia. Thi; 
latter proYision is impracticable, as the manage
ment in Weste1·n Australia would have no kno1Y
leclge of claims paid under policies registered out
side Western Australia. It is suggested that this 
clause be macle more intelligible ,-vithout altering 
its intention, as follows :-(The adc1ec1 and sub
stituted ,;-ords are in italics)-

54. '' At the encl of each month, or within twenty
one days thereafter, a return shall be furnished in 
the prescribecl form to the Commissioner by every 
life assurance company or society in Western Aus
tralia of all assets paid over by such company or 
society in Western Australia during such month, 
upon the cleath of any person in respect of any 
policy or policies exceeding in value in the aggre
gate together with any bonuses or benefits payable 
thereuncler the sum of one hunclred pouncls on the 
life of such person, which policy is recorded on the 
books or register of such company or society in 
Western Australia or, if recorded elsewhere, where 
the premiums have been paid to the company or 
society in Western Australia, and the deceased was 
clomieiled in Western Australia at the time of his 
cleath. In this section the worc1 'policy' shall, w' · 
out limiting the generality of the section, in 1 · 1 ', 



an industrial policy and any policy held jointly by 
the deceased. and any other perso'l.'' 

I would point out that if the words "in Western Aus
tralia'' are included, the clause will become workable. 
The words "to the company or society" are included to 
make it clear where the premiums have been paicl. It 
will be not:cecl that the ,rnrcl ''or'' has been struck out 
ancl the worcl '' ancl'' substituted. The words '' or resi· 
clent'' are struck out. It is not intenclecl that a bircl of 
passage shall be liable for duty in Western Australia, 
and it is contended that a resident 'is a man who per
manentlv resides here. I also take it that this clause 
refers t"o premiums that are r2gularly paicl to a com
pany or society in Western Australia. My statement 
conelucles with a reference to joint tenancies-

Scores of life policies are helcl under this method 
of tenure, which will no,Y be cleprfred of their fr.e
dom from probate cluty. They possess, howev•e:r, 
another virtue, which it would be a pity to disturb, 
viz., promptness of settlement aYoicling the del:J.y 
pending issue of probate or letters of aclministr1-
tion which occurs when the policy is in the name of 
the life assured only. 

I do not know how we are going to get over that diffi
culty. The only means, it seems to me, is to exempt 
policies up to, say, £1,000, which would include a lot of 
the joint policies. Then we could pay without getting 
the permission of the Oommissioner. Again, many af 
these policies carry bonuses, and the bonuses would take 
the amount ovPr the £100 allowed l)y the Government, 
and so prompt payment by the companies would be pre
wnt-ecl. I suggest that the amount be increased to £200 
or £300, or at all events increased by the amount of the 
];onuses. Otherwise the concession would be limited to 
a Yer;;· small proportion of the policies issued by indus
trial companies. Several speakers, in discussing this as
pect, were inclined to suggest exemption from duty of 
life policies up to £500 or £1,000. If that suggestian 
is acloptecl, it will relieve the dHficulty we haYe under th, 
other proyisions. It would cover the great majority of 
the joint policies. The average sum assured under a 
policy is between £300 and £400. If there is an exemp
tion up to £500 or £1,000, the great majority of the 
joint policies can be paid over without breaking the law. 
I suggest that that difficulty could be met by exempting 
estates, including life policies, not over £500. What 
takes the time is arriving at the amount o•f the cluty. 

100. Have you considered any other clause of the 
Bill ?-As far as the life companies are concerned those 
are the main suggestions we have to make. ' 

101. Take, for example, the form of policv, which 
I understand is sometimes issued, to provide for pay
ment of probate duty. Do you call it a probate duty 
policy?-That is the name those policies get. It also 
applies to those policies which have the idea of avoiding
probate duty. Those joint policies are taken out with 
the intention of escaping payment of probate cluty. The 
true probate policy is a policy where the. amount is ear
mark<ecl for payment of probate duty. The A.M.P. 
Soeiety make it a condition that the amount may be 
handed oYer to the Taxation Department in- payment of 
rrohate duty, if so clesirecl. 

102. Suppose some proposer saicl to you, '' I want 
to take out a policy to cover what I estimate will be thr 
P:~bate. duty when. I clie. '' Are there any s,pecial pro
v1s1ons m that poh? as compared with other policies, 
say a Table A pohcy?-Yes. For instance the con
dition that at the request of the representative of the 
cleceasecl the amount, or portion thereof, may be handed 
over to the proper department in payment of duty, aml 
that the probate, when issued, will be immediately avail
able to the company to enable them to pay over the 
bala:1~e of the policy moneys, if any. It is a simple 
prov1s10n. 

103. Would you pay over the amount that was cov
ered by that policy before probate was obtained, or 
would you insist on probate :first~-Probate must be 
ready for issue. 

104. Seeing that the policy was taken out for the 
purpose of meeting probate duty, would you pay over 
the amount prior to probate being absolutely produced 
to you ~-.Just immediately prior; when the probate is 
about to be issued, and is only waiting for payment of 
cluty. 

105. When you had been advised that there had been 
a grant macle and was only awaiting payment of cluty'! 
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-Yes. We know then who is going to be the executor, 
the person entitled to collect the money. 

106. With your experience in insurance matters, do 
you think it a fair proposition that where a policy is 
bken out for the sp2cial purpose, the earmarked pur
pose, of p~ying probate duty, that policy should be ren· 
clered liable to probate duty, seeing that the purpose 
of it is to pay the probate duty on the estate gener
ally?-We think those policies should be free of pro
bate duty. 

107. You consider they should be exempt?-Yes. 
108. Then there is tlte point that a man may take 

out what is describecl as a probate policy ancl may taka 
it out for an amount far in excess of what is necessary. 
I presume it woulcl be a simple matter to make pro
,ision that anything in excess of the probate cluty, 
,rnulcl be liable to payment of that cluty?-Yes, I see 
no objection to that. 

109. It shoulcl be exempt only in respect of the 
amount of probate cluty paicH-Yes. There is another 
point about the •policy. If the greater amount is in
cluded in the policy, it may haw the effect of bringing 
it into the range of the increased scale of probate duty 
paYable. If the portion of the policy affected by the 
aniount payable as probate cluty is exempt, it may re
duce the estate in amount so that a lower rate of duty 
\\·ill apply. 

llO. Bv Hon. H. S. W. PARKER: If some such 
pro...-ision "were made, ,Youlcl you not always have the 
policies marked as "probate policies"~-It would not 
matter. The principle is the same, whether mcorpor
atecl in the policy or not; ,ye would simply require in· 
structions. 

lll. BY the CHAIRMAN: Haye you considered 
other clauses in the Bill, such as Clause 14, which deals 
with joint investments ancl so forth ~-Yes.. In prac· 
tice you will :fincl it yery difficult to establ:5h exa~tly 
what premiums have been paid by t~e respective parti~·s. 
The onus is often thrown on the msurance compames 
to assist the incliviclual concerned to get out the inform· 
ation for the department. I belieYe that t~e depa:t· 
ment for the most part will have to be satis:fied with 
a declaration by tho parties that such ancl such was the 
case. 

112. By Hon. H. Y. PIESSE: If a policy were _run· 
ning under those conditions, ancl with the non-f.orfe1ture 
clause, who will have to be responsible for the advances 
by the society'! Who pays that~-It has been ruled 
in other cases that premiums advanced by the com
pany are considered as not paid by the insurer, and they 
would be cleductecl from the total claim, and the net 
amount only would be payable. 

LESLIE EDWARD WARREiN, Branc-11 Manager, In
dustrial Department, A.M.P. Society of Western 
Australia, examined: 

113. By the CHAIR.:iYIAN: Will you proceed with 
what remarks you desire to make~-My remarks will 
be confined to those portions of the Bill that affect 
industrial policies. I refer to Clauses 54 aucl 55. 11Ir. 
Kingsbury has, to some extent, covered a good deal of 
the ground, and I clesire to emphasise the points he 
has made insofar as they relate to the absolute necps
sity for prompt payment. That phase is more im
portant in the industrial department than in other sec
tions of the insurance business, because the people 
who have industrial policies all a rule have no other 
money at all. Even if they have other funcls, it often 
happens that no money is available for current ex· 
penses. The family often are confrontNl with fees 
owing to doctors, to hospitals, for medicine, for funeral 
e1..-penses and mourning clothes, ancl also with the 
necessity for money with which to earry on. That 
applies even in respect of estates that may be regarded 
as somewhat large. People in various walks of life 
take out industrial policies because, up to the present, 
we have always been able to pay the proceeds within 
a few clays of death, because the sums insured are 
usuallv less than £100. 

114."' You can do that because of the provisions in 
the Life Assurance Companies Act~-Not so much be
c-ause of that as because the Commissioner has allowed 
us to. pay those small amounts. 



115. Up to what :figuref-The Commissioner has not 
issued any definite ruling, but we do not as a rule 
pay any- large a.mount. Each ease is treated on its 
merits. We would regard £100 as a large sum. 
The average poliey in the industrial department would 
be between £40 and £50, although we do issue policies 
up to £100. The sums insured are paid to the person 
whom we regard as rightlv entitled to the monev on 
the death of the insurer. ·we do that by -virtue •·of a 
very wide clause embodied in the policy conditions. 
It was inserted so as to alleviate suffering and allow 
us to pay out immediatel:,·. Should occasion arise and 
we eons,derecl it necessary to hold up a claim because 
of the existence of a will, we ·would do so. Our main 
objeetiYe is to make payments as promptl,v as we can. 
Tl1ere is one point regarding the policies up to £100 
that I would stress. Owing to economical management, 
profitable inYestment of funds and careful selection of 
lives, companies haYc been able to declare substantial 
bonuses on industrial policies. A person may have a 
policy for £60 or £70. On his death his relatiYes may 
find that he has been insured for a sum considerablv 
in excess of the amount set out in the original policy. 
Our suggestion is to raise the limit to at least £200, 
and that would allow us to pay the sums as promptly 
as in the past. There are some policies that are in ex
istence still, in which the actual bonuses deelared 
represent as much as 60 per cent. of the original sum 
insured. Of course, I am referring to small- amounts 
only, but it is possible for a person to have one of 
these whole-life policies anc1 also a polic_y maturing in 
15 or 20 years, or payable on his death, owing to the 
large bonuses paid under the special contracts, his 
relatiYes would find that the amount aYailable under 
his insurance policies was considerably in excess of 
£100. This feature of our business would be aclversely 
affected to a great extent by the provisions of the Bill, 
and the consequent delayed payments. That is the 
main point I want to stress. 

116. By Hon. H. SEDDON: If we inserted words 
such as '' exclusive of bonuses or other appreciations,'' 
would that meet the c1ifficulty1-That would be a sub
stantial addition to the Bill as it stands at present, but 
we would prefer to ha.Ye the limit extended to £200, 
because it would make matters so much more simple. 
We have been able to declare much higher bonuses 
than we anticipated when the industrial insurance 
business was commenced 25 or 30 years ago. This 
moming I took a note of some of the small policies 
appearing in our register. Those policies were paid 
out this year. In one instance the sum insured was 
£32 and bonuses represented £25. In another, the sum 
insured was £48, and bonuses were £35, making the 
latter policy worth £83. That particular individual 
was under the impression that the sum he was insured 
for was £48. During his life he may ha,;e insured for 
another £30 or £40 by means of the pay111ent of ls. or 
ls. 6c1. a week. If we have to hold up such payments 
because the Bill provides for sums up to £100, it would 
penalise persons interested, because the eompanies 
have been liberal to policy-holders ancl careful in their 
management. Vv c belieYe that a limit of £200 
would be more reasonable. It would not be the 
means of depriving the State of any large amount 
of probate duty. In fact, in my opinion, it 
'l'l"ould cost the State a considerable amount to ex
tract duty from estates of a value up to £200. In addi
tion, there is provision for lists to be supplied, so that 
the Commissioner can see the position. Our business 
is to simplify matters q_ffecting our public policy and, 
as I have pointed out, our suggestion will not reduce 
by any substantial amount the probate payable. 

117. Bv Hon. H. S. W. PARKER: I take it that 
your expe-;.ienee shows that the hardship arises in con
nection with carrying on the family after the death 
of the person insured ~-Yes. There is a sentimental 
feature about it, too. People who eome to see me 
appear to worry more about the money owed by a per

,son who dies rather than about other debts. vVe do 
our best to pay promptly. 

118. There would be no great hardship involved in 
making the doctor or the hospital wait for a month?
No, but it helps to relieve the minds of the relatives. 
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119. By Hon. H. V. PIESSE: When an industrial 
policy matures, sometimes you transfer it to a whole 
life policy?-Verv often. · 

120. One of ti1e main reasons for your suggestion is 
that you want exemption for policies up to an aggre
gate of £200 ?-Yes. 

121. Do you not think if you had a joint policy on 
a whole life of £500 and retained the £200 on the indus
trial policy the joint policy would be of more value to 
those such as widows and orphans who required money, 
and would provide for greater simplicity in collection~ 
-There would be no objection to that from the life 
offiees' point of Yiew. 

122. Yon would be satisfied ,vith the £200 exemption 
if there eoulc1 be a £:'500 exemption on a. joint policy 
ancl £200 on an industrial policy?-Yes. 

123. By the CHAIRI\IAN: Have you considere,1 
Clause 52 ?-That is not likely very much to affect the 
policies of the industrial departn1ent. The sums in
sured are as a rule small. It would, however, affect 
policies in the ordinary branch of the soeiety. 

12-!. BY H01L H. V. PIE SSE: A man sometimes 
takes out ; probate policy. He can arrange to have that 
money •paid into the probate court on the instructions 
of his executor, and th.it money with its bonuses is 
subject to probate duty?-Yes. If probate duty were 
not charged on these policies people would be more 
likely to provide for contingencies of this kind. 

125. Do you think such an alteration would tend 
to increase thrift amongst the people so that a certai,i 
sum in cash might be provided for the payment of pro
bate duty?-Yes. 

126. It is a fact that you can make an assignment 
to your executor on a joint policy for probate purposes, 
and such policy is free of duty. Not only does a man 
make an assignment to his widow, but tOi his executor. 
The money comprised in the policy is then paid to th.: 
executor, and is free of probate duty?-Yes, if the 
assignment is made beforehand. 

127. That is provided in the present Act?-Yes. 

ROBERT McKENNA, Secretary Mutual Life and 
- Citizens' Association, E'xamined: 

128. By the CHAIRMAN: Do you desire to call 
attention to any portion o'f the Bill ~-Under Clause 
54 it will be obligatory in the case of all life 
offices that particulars of claims paid shall be 
furnished, so that the Commissioner can collect dut,y on 
all policies paic1 as he deems :fit. iR:eference to policies 
covering life assurance could well be excluded from 
Clause 55. I understand the Commissioner is concerned 
about the position that, once a policy is paid, them 
might be difficulty in collecting the duty, seeing that 
the money might be spent by the time the list had been 
scrutinised. I should say from practical experience 
that when the policy is of substantial value, and the 
duty is "~orth while collecting, it is invariably hanclled 
by a firm of solicitors, and that where probate or letters 
of administration are taken out the. duty is paid. If life 
assurance policies were excluded from the Bill, life insur
ance offices would be able to pay small claims promptly, 
and these would be mainly cases where probate or letters 
of administration were not required. I should also like 
to deal with Clause 52. An estate might be bankrupt 
to the extent of £50, but the deceased might have a life 
policy worth £1,000. That policy would not be avail
able for the creditors. In many cases the recipients of 
that £1,000 would make the debts o_f the estate a first 
charge upon it, so that the Commissioner would be eol
lecting duty on the policy although a good deal of the 
money would be used in the payment of creditors. Had 
the money gone into the estate in the first place, no 
duty would have been payable. I do not know whether 
the Bill should make provision for such cases, or 
whether it could be arranged so that a request could 
be made for a rebate should the occasion arise. 

129. By Hon. H. S. W. PARKER: You would like 
inserted a proviso much after the following effect: 
'' Provided that if the policy is made available for the 
debts, only the net amount shall be chargeable with 
duty"?-Yes. 



130. By Ron. H. V. PIESSE: If probate duty could 
be avoided on conjoint policies, would it not tend to in
crease the number of life assurances that are written f
Yes. We have issued policies under the Married 
Women's Property Act. We understand that money 
aenveu uuue1· tllaL Act uue~ 11uL rurm parL ul. enc: c:state. 
·111e:se l!Ullcles are 111teuatu tu _LJ1·uv1cte a Gct:Sl.1. :sun1 at t11.d 
death of the insured person, and it has been understood 
that such amount would not be charged with probate 
duty. A proportion or whole of it would be used for 
the payment of duty on the estate. 

.lil.L .lt encourages peop1<c, tu nutke a c:asll prov1s1011 
tor tlleir relat1ves,-tes. _t;y t111s means money can 
De provweu tor the payment ur pr<Jtlate dury at death, 
a1;d we have understood that as it does not form part 
of the deceased's estate the money would not he 
charged with duty. 

132. What effect would be noticed by assurance com
panies if this legislation were made retrospecnve~
i>eople would certamly complarn. 

1;;;;_ Would it cause the cancellation or a number of 
policies "/-One cannot account for the log1cal reason
mg of our policy holders. 'v\'e always hope that legis
lation will not be retrospective, although in its effect 
this will be dated back. If a person now wanted a 
policy altered to cover a joint tenancy, we would have 
to tell hini that the Bill as framed would not give him 
the relief he could expect under the Act. We could 
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only tell people that the· position had been· changed from 
what it was by reason of the amendments to the Act 
contained in this BHl. It may be awkward in some 
cases, out we always enaeavuur 10 protect ourselves oy 
saymg thaL the matter is suoJect tu variation m iegis
HtLlu.ti. 

.lM,. Hy the 0.tl.A.Ll:t.MA.N : ·.i'ne protection aftordea 
Dy .:,ect10n ilil of our Lite Assurance Uompames Act, 
r·eterrmg to the mterest oI the assured oemg protec,tea 
ill certam cases, is not attected oy the commonwealth 
Act1-0ur sollcitors advise that the vommonwealth Act, 
so far as rellef from claims ot creditors is concerned, 
overrides the State Act; out our soncnors did not men
tion this particular point. 'l'hat is as regards the Com
monwealth Bankruptcy Act. 

rn5. That is a totally different case. ln the case 
of an insolvent estate, there is still protection nuder 
this section 1-Y es. 

1,!6. '.!.'he reason ,v11y I call attention to the matter 
is that in one of the clauses of the Bill there is some 
reference to debtsf-Yes, in Clause 5~. 'l'hat is to say 
that while a policy is exempt from debts, it is not 
exempt from liability to duty. 

137. Have you any suggestion to offer in that con
uection~-No. It is quite a reasonable thing except 
as regards that one proviso. 

The Committee ac7journec7 

TUESDAY, 16th OCTOBER, 1934. 

Prrsent: 
Hon. .r. Nicholson, M.L.C. (Chairman). 
Hon. H. V. Piesse, M.L.C. 

Hon. G. W. Miles, M.L.C. 
Hon. H. S. W. Parker, M.L.C. 

SIR WALTER .JAMES, K.C., Examined: 

138. WITNESS: As you gentlemen all know, there why that principle was not adopted in this ease. Here 
are certain subjects common to all the States ancl each ,rn have a measure such as na oth~r S:ate possesses. In 
State has legislation upon those subjects. It is obvi- this Bill we ha,c something that no other Australian 
ously desirable that as far as practicable that legisla- State has. We -are not content with iollowing any one 
tion should be the same and that is specially important State but take a snip out of our own Act, and a snip 
here, as Mr. Parker will realise, because the volume· of out of the Acts of each State of the Commonwealth, 
litigation on our own legislation is comparatively small, a snip out of the Commonwealth legislation, ancl I see 
whereas the volume of litigation in the Eastern States the_re is even a reference to New Zealand legislation. 
is larger and if our legislation is closely on the lines of Again I see there is a snip from the English Finance 
thBirs then we lawyers h;, ,-e the benefit of Eastern Act. The consequence is that it will be extremely di:ffi
States decisions. Mr. Miles may not agree with me but cult for us to apply decisions given on oth21· legislation 
I am certain that the majority of the Committee will, and to ascertain to what extent those decisions are 
when I say that we lawyers do not want litigation but affected by the different legislation we have here. 
want Parliament to express the law clearly. It is ex- I have no hesitation whatever in expressing the opin
tremely difficult to express law clearly on a subject mat- ion that this Bill emanates from Forrest Place, from 
ter such as this and a better and wiser course to have the taxation authorities, becausB wherever they thought 
adopted would be what we did in connection with the that some State had let some little money go through 
present Administration Act. When that Act was passed they snipped a bit of legislation of another State to 
it was based largely if not entirely on the legislation cover what they called the leakage. They approach the 
of New South Wales at that date. Take again the matter more as a Chinese taxfarmer than as a Commis
Transfer of Land Act. We. have followed the Vic- sioner of Taxation who wants to do justice. I cloubt 
torian Act very closely in our legislation ancl that i.s whether it is wise for us to take so big a bite in one 
the procedure I shoulcl like to have seen adopted in this measure so suddenly as we rlo in this State. We might 
case, to have taken the Victorian Act, which pretty well have been content to approach the matter more gradu
covers the ground. Then we have the value of the Vic- ally. This Bill undoubtedly would widely extend the 
torian decisions from time to time: ancl more than that burden of taxation. As you know, there has recently 
we have the great value of this, that all Victorian legis- been discussion of th<e question of uniform legislation 
lation is brought up to date once every ten years. The ancl the avoidance of double taxation, not merely in eon
last two editions of the Victorian Statutes have been nection w:ith income tax, but also in connection with 
prepared and checked by the late Sir Leo Cussen, a very rlcath duties. I believe a report will shortly be made by 
distinguished judge in Victoria, and the earlier editions the Royal Commission under Mr .• Justice Ferguson, who 
were also done by lawyers. The result is that the l<Jgis- sat _and clealt with_ the matter. The idea is to try to 
lation is kept up to date. You, Mr. Chairman, and Mr. avoid double taxation. Of course that cuts both ways. 
Parker will realise of what enormous value it is to keep We do not want the other States to tax assets which we 
legislation clear, and for the life of me- I cannot see tax and they would not want us to tax assets which they 



tax. That difliculty has to be faced, although I candidly 
admit that I do not think it will be settled within a 
year or two. But I submit that we have no reason to 
make so radical a change as this, passing all at once an 
Ad of Parliament of our own such as does not exist in 
any other State. 

Now coming to details, may I draw attention to Clause 
4 of the Bill which deals with the time in which the 
statement of the executor or administrator is to be filed. 
Subclause 3 provides that the statement shall be in the 
prescribed form, shall be ,erified by affidavit, and shall be 
filed within three months from the grant of probate or 
administration. Then the Commissioner may, under 
Subelause 4, permit the executor or administrator to adc1 
to, alter, or vary a statement. Now, Western Australia 
is, as you know, a country -0f great distances. In view 
of the extent to which non-testamentary dispositions al'e 
dealt with in this Bm, I doubt whether it will be pos
sible in many instances to verify a statement within 
three months because the definition of '' inter vivos'' 
would involve a wide consideration. You would have to 
find ont e,ery gift the dee,eased made, even to
wards a prize; what he gave to the church, what he 
gave to his children, subject to the limitation in Sub
elause 3 of Clause 12. Then you have to find out 
whether within the last two years he had any property 
which he f1isposecl of in the meantime and enquire as to 
whether adequate consideration was given of it. Then 
there are paragraphs (b) and ( c) of Clause 12 which I 
shall deal with subsequently and which have a very wide 
range indeed. If it were strictly carried out, I think 
the executor would have to inquire, when a lawyer dieJ, 
whether in making out his accounts he made the proper 
charges, and whether a merchant who diec1 had sold 
goods at the proper prices or had allowed too big a re
bate or discount. 

Again, you may be dealing with an estate in the Kim
berleys. My view is that a longer time should be allowed. 
No harm would be done because from practical experi
ence "·e kno"· that a personal representative is always 
anxious to obtain his parchment since he can do nothing 
until it is obtained. Therefore a wider time should be 
allowed. Then, why should not an executor be allowed 
to amend his statement from time to time~ '\Vhat 
wrong is done if he is allowed to amend? Mistakes 
and oversights arise, and why should a man be bonnd 
down to a statement unless he gets the gracious consent 
of the taxation authorities! That provision wants 
altering; a longer time than three months should be 
given and the executor should have a right to amend. 
If the taxation authorities want to suggest that he 
might make an amendment for some improper purpose 
the_,- can expose that; but I think that is so far fetched 
anrl ,Ye should have more consideration for the executor. 

- ?i" ow I want to turn to Clause 5 of the Bill: "If state
ment not filecl or Commissioner dissatisfied therewith 
Commissioner may assess duty.'' That provision is 
quite right if 110 statement has been filed; but how can 
the taxation authorities order the executor to file a better 
or further statement, ,Yhich, by the way, is not mentioned 
there? If I file a statement, they can go to the court and 
sa:,· that I must file a better statement. 'i,Vhy not do 
as it is done now and as I think the draftsman intended; 
that is, assess the duty~ Why should the Commissioner 
go before the Court and ask for a better statement? 

139. By Hon. H. S. W. PARKER: Do you want to 
eliminate · paragraph (a) ?-Paragraph (a) may be 
wanted if the executor has not filed a statement. You 
ha,e it pro,ideft for already in -Subclause 6 of Clause 4, 
,Yhich provides that if any executor or administrator 
fails to file a statement as required the court may on 
the application of the Commissioner order that such 
executor or administrator shall file such statement. I 
think it was intended to mean that if you do not file 
your statement the court may direct you to do so, or 
if the Commissioner is dissatisfied with the statement 
as filed he can assess the duty. That is quite right, 
but I doubt whether paragraph (a) should be there 
at all; it is covered by Subclause (6) of Clause 4. 
Turning now to Clause 6, I notice that in line 4 of 
Subclause (1), after "been obtained" the words "re
sealed in this State" do not appear. I think that is 
an oversight. . 

140. By the CHAIRMAN: At the beginning of Clause 
4 it states that every executor and administrator shall 
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file in the. office of the Commissioner a statement specify
ing the particulars that are set out. Perhaps we could 
get over it if we said that the executor or administrator 
may file W-If you take Subclause 6 you will see that if 
the administrator or executor fails to file the statement, 
then the Court may direct him to do so. 

141. That may mean forcing an executor or adminis
trator to do something he haa no desire to do1-He must 
file a statement. 

142. Or the Court may order him to do so by Sub
clause (6) 1-Yes. 

143. In Clause 5 there is provision setting out that 
if the Commissioner is dissatisfied wth the statemem 
filed he may do certain things. He may make application 
to the court for an order upon the executor or administra
tor to file a statement, or he may assess the duty payable 
on the estate of the deceased person?-But the Commis
sioner should have the right to assess the duty payabk 
ou his own figures when he jg dissatisfied with a state
ment filed. That is what he does. He does not make one 
go to the expense of appearing before the court so that 
an order may be made to havB a further statement filed. 
He assesses on his own figures. 

144. Just as action can be taken with respect to in
come tax. Where no return has been made the Commis
sioner can assess the tax1-Yes, and after the Commis
sioner has made his assessment the parties conceruec1 can 
challenge it. I think the words crept in through an inad
vertence, because the Commissioner should have power 
to assess if he thinks the statement filed is incorrect, or 
if the administrator or executor fails to make any state
ment the Commissioner should have the right to assesR 
on his own figures or obtain an order that a statement 
be filed. 

145. What do you suggest should be struck out?-I 
would not like to go into details regarding the framing 
of the clause. The point is that if a statement is filed 
and the Commissioner is dissatisfied with it, let him make 
his own assessment of the duty payable by the estate. 
Then the executor can challenge the assessment. I really 
think this is a slight slip in drafting. Turning now to 
Clause 7, it provides for the duty payable on estates of 
deceased persons, and says, '· Such duty shall be at such 
rates as are declared by Parliament." That is a novel 
procedure so far as I can ascertain in Australia. All 
the Acts operating in the Eastern States have the rates 
set out in a schedule to the Act, and I think that is 
essential. 

146. Instead of having them in a separate Aet!-Yes, 
they should be in this measure itself. When you are 
dealing with an estate and considering death duties yon 
require to know what rates 2.re applicable. You cannot 
know them unless the Act sets out what rate of taxation 
applies. There may lJe what appears to be an injustice, 
but you may think '' the rate is only 3d. in the pound,'' 
so you do not bother about it. lJ11t let it go. On the other 
hand, the rate may be such that the effeet would he 
serious on the estate. If- I may say &o with re• 
speet to members of the Legislative Council, if 
there is to be a declaration ,by Parliament in 
a separate Bill as to the rates of duty that shall 
apply there is a risk of the duty being regarded as part 
of the Budget, and in those circumstances the hands 
of the Legislative Council might be interfered with. 
How does Parliament make a declaration? By reso
lution or by enactmenH Why not say "as enacted by 
Parliament" and make it quite clear? I submit with 
respect that the rates should be set out in a schedule to 
this measure as they appear in the Acts of the Eastern 
States. 

147. By Hon. H_ S. W. PARKER: The words you 
refer to are not required in the clause?-But we have 
not got the rates fixed in the measure. As to payments 
I know the Commissioner can grant an extension of time. -

148. By the CHAIRMAN: Before you leave Clause 
7 I would draw your attention to the wording which 
has the effect of throwing the direct obligation on the 
executor, administrator or person ordered to file a state
ment, to pay the duty to the Commissioner?-Yes. 

149. In the following clauses an effort is made to 
make clear how the duty will be -paid. If you read 
Clause 8 you will see there is a direct obligation placed 
upon the person who takes out probate or letters of 



administration to pay the duty to the Commissioner. 
Do you think that is a fair thing to include in the Bill~ 
-You will see that the clause is a bit of patchwork, 
part beino- taken from our- own Act of 1963, and part 
from Section 162 of the Victorian Act. In view of the 
Victorian section· I do not think you require Clause 7 
although something would have to be inserted with re
o-ard to the question of rates. I think the Victorian 
:ection is the better. Ther.e is another point I want 
to deal with. I do not find any provision for small 
estates or for a reduction of duty payable on legacies 
to certain persons or institutions except Clause 69. I 
think that should be dealt with in the schedule as it is 
in the present legislation. Then there are the benefi,ts 
allowed to children and so forth. 

150. The Minister stated it was intended to carry 
on the provisions of Section 86 of our Act with regard 
to dependants and relatives of the deceased person~
Th-ey may or may not. With due respect to m~mbers 
of the Legislative Council I would suggest that if th~t 
phase is taken as part of the Budge_t, your hands will 
be tied. At present they are not tied. In the other 
States the Acts state what the duty is and for obvious 
reasons you want to know what burden of taxation the 
lecislation is imposing. In Section 29 of the Co=on
w:alth Estate Duties Assessment Act, it sets out what 
probate duty should be paid within a eerta!,n time and 
Section 30 provides for an extension of trme for the 
payment of that i;luty. The whole of the dut:y: should 
be paid within two years. It is a gentle s1;1ggestion. t1:at 
Parliament thinks he would not be exceedrng the lrmits 
of o-enerosity if he extended it to the two years. Clause 
8 :o far as imposing a charge, deals with probate or 
e~tate duty. And there are other sec~ions dealing with 

· duty and making it a charge, but obviously there ought 
to be some provision to protect secured debts. You make 
the Crown a secured creditor under that charge, but 
is not there a question as to whether the Crown comes 
fusU It would never crop up except in insolvency, but I 
do not see why it should come in priority to other debts. 
I would make that quite clear: see the ease of N.S.W. 
v. Palmer 1907 Appeal Case, pages 182. I only wish to 
have it made clear. 

151. By Hon. H. S. W. PARKER: But in regard to 
secured debts and mortgagees there must be some 
other money, some equitzy-, before there would be any 
probate dutv payable1-Yes. 

152. The;e wiould not be any proba.te duty if the 
estate were insolvent~-A lot of estates are uominally 
solvent but the value placed on real estate causes 
trouble and is not realised. What I wish to urge 
ao-ain is let us keep inside the limits of whichever 
State AJt you wish to, follow and adapt or modify by 
express wiords. The changes are then made plain. 

153. By the CHAliR!MAN: An estate might also be 
liable to duty because of the wide rang_e of_ non
testamentary dispo,sitions?-Until the _duty is paid the 
estate cannot be handled. No interest is payable under 
the proviso of Clause 8, which does no~ provide_ for. in
terest; that provis•o does not appear m th~ Victon~n 
,A.ct. As to that question of bona-fide dealmgs, I will 
come to it later on with particular reference to the 
wide meaning o-iven to gifts. Clause 9 is very_ inter
estino-. Und:er it no will or codicil shall be registered 
until" probate or letters of administration shall have 
been issued ,or obtained. Under Subclause 2 no probate 
or letters of administration shall issue until the Co;11-
missioner certifies that the duty payable has bee1;1 paid. 
But what if the administrator wants to. come lll and 
stop trespass on, or injury to, a property, Apparently 
he cannot go into eourt. There ought! to be some pro
vision that the Co=issioner may consent to proceed
ings like that ,to protect the estate. It might be i!Il.
serted as part o,f Sub-clause 4. Cl3:us•e 12 nee_d~ careful 
eonsideration. It contains the widest de~rution of a 
gift that I can find, for it ineludes eve:ythmg. If you 
want to o-ive £5 to a school, or a gift to a son or 
dauo-hter "or to a charitable object, a university or a 
hospital,' they all come in!o this ~efinit_ion of ''gift.'' 
The only saving feature is contamed m Subclause 3, 
which provides that the section shall not apply to gifts 
which are proved to the satisfaction of the <?ommis
sioner to have been part of the normal expenditure of 
the deceased and to, have been reasonable, having re
o-ard to the amount of the income. That makes the 
Commissio,ner the judge of what I should clo with my 
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income. Why should not there be a provision further 
exempting gifts to charitable objects! The exemption 
of £100 also should be. Ia.rger. The talk about people 
dissipating their estates by monetary gifts within two 
years before death is mere nonsense. In only very few 
eases does it occur and those are ca.ses of improper in
fluence. Yet this "talk" has served to introduce this 
most comprehensive definition of ''gift.'' 

154. By Hon. H. V. PIE-SSE: Under this provision 
if one were to give £500 to the Home of Peace and die 
within two years afterwards, the sum would be tax
able'?-Tha.t is so. We know how troublesome the 
taxation people are when they want to see our bank 
nccount and look through it for pa1yments of over £100 
i!ming the 12 months preceding the death of the de
eeased. If this comes into law, thev will want to 
search the bank account for donations of £5 or even £1. 

155. By the CHAIRMAN: Do you think two years 
a. fair period ~-I do not see why we should jump from 
six months to two years. In the Commonwealth Act 
the period is one year. 

156. Do you suggest that this should be for one 
year?-No. It is not for me to suggest. That is a 
matter of policy. Suppose a. man in the course of his 
last two ~-ears spends £500. How much would the 
State lose by that? I know o.f no cases of men giving 
away their money in small sums within two years of 
death unless indeed advantage has been taken of them. 
Paragraph (b) of Subclalise 1 of Clause 12 provides 
that without limiting the effect of the preceding pro
visions any contract, obligation, engagement or trans
action entered into whether with or without writing 
and which is mac1e without fully adequate considera
tion in moneiv or money's worth, so that the value of 
the estate of the maker may be directly or indirectly 
<limiuished, and the vaiue of the estate of any other 
person increased, shall be deemed a gift to the extent 
of such inadequacy. Under that, suppose a farmer got 
100 acres of land cleared and did not pay adequately 
for it, it would be deemed a gift. Again, if a man dis
posed of a ton of flour for less than the absolute full 
consideration, that would be 1,egarded as a gift. 

157. By Hou. H. S. W. PARKER: Of course that 
f•onld be eovered !-But the provision should not be 
here. It is most unusual. Why should we adopt a 
definition of "gift" like that? In South Australia 
they still maintain the term "deed of gift" and fo 
Victoria they have a very good definition of "gift". 
Why should we need a wider definition"/ Is it not start
ling that provisions like that should have been passecl 
by the Lower House~ Under it every charitable penny 
that one pays is regarded as a gift. 

158. If it were proved to the Co=issioner that they 
were gifts made for the purpose of evading payment 
the prov1sion might be justified~-Yes, but why should 
we take so wide a definition of" gift"! There are defini
tions in the Commonwealth Act and in the Victorian 
Act, and either of those would suffice. Paragraphs (b) 
and ( c) seem to me to be scandalous. When I speak 
of the words in paragraph (b) '' fully adequate con
sideration" the observation applies also to other clauses. 
Who is to test what is fully adequate consideration~ 
Let me take for example a man who sold his property 
before the boom year, say in 1927, two years before he 
died. The Co=issioner would at once take the 1929 
value and would say that the amount received in 1927 
was inadequate consideration. Fancy raking up all the 
transactions that a dead man has had over two years.! 
I submit that you could get a fairer definition of "gift" 
from the Victorian Act or from the South Australian 
Act or Co=onwealth Act. 

159. By the CHAIRMAN: Which would you pre
feri-I lean towards the Victorian Act. Clause 14 be
gins "Iri relation to any person dying after the com
mencement of this section." That purports to come 
from the Tasmanian Act. The draftsman, not content 
with the wording of other legislation, is there dragging 
in Tasmania. 

160. Before dealing with Clause 14 let me call your 
attention to Clause 13 which begins '' All property of 
any kind whatsoever which a person having been abso
lutely entitled thereto has voluntarily caused or may 
cause to be transfer.red.'' It is not limited to a person 
dying "after the co=encement of this section." The 
clause caused ine a little thought with regard to part
nerships and joint ownerships. There is no limitation. 



Deeds of joint ownership were made years ago and 
would the clause make such joint ownerships liable to 
duty if the person died after the passing of the meas
ure ?-I was going to suggest the adoption of the Vic
torian Section 181 which provides that the Aet does not 
apply to any person dying at any time before the com
mencement of the Act. It should be made clear. I have 
not studied the particular point that you have raised. 
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161. I should like you to consider it at your leisure 
and ·aclYise us of YOm_- vie,vs. Haye vou co:iisidered the 
effect of the wonl "voluntary"?-Tliere again you get 
a change of language. In one place you have '' ade· 
qmite'': "fully adequate": "inadequate considera
tion": in the other it becomes "voluntarv". That is 
the ,rnrst of taking bits from different Acts. Clause 
14 is taken from Section 5 of the Tasmanian Act. Some
one it »·as thought might he favoured and this has been 
popped in although I do not find it in other Acts. The 
Tasmanian Aet stipulates '' after the 29th January, 
1916.'' That ,ms the date when the la,v first came 
into force. This Bill should stipulate '' after the com· 
mencement of this Act.'' 

162. BY Hon. H. Y. PIESSE: That would avoid 
makinir it rdrospeeti,;e ?-Yes. Subparagraphs (i) and 
(ii) of paragraph (b) stipulate unless it is proved that 
the donee has receivecl the rents, etc., for his own us•e 
from the date when the power was giYen and such power 
was exerrisecl by the donee not less than two years be
fore the death of the donor. The word '·'and'' should 
be "or." The »·orcl "and" makes a vast ,lif"erenee. I 
cannot understand whY that clause has been included. 
So far as I can judge the other 1\"0TCls ma1,E the :Sill 
quite as extensive as the other Acts outside of the Tas
manian Act. Paragraph ( c) contains the 1,ord3 '' which 
passes under any eonn~yance.'' That I belieYe is Sub
section 8 of Section 5 of the Tasmanian Act. Paragraph 
( c) goes on to deal with any conveyance made by any 
sud1 person within two years before his death in con
sideration of annual or other periodical pa~·p1ents to be 
paid to snch person or to any other person nominated by 
him and terminating either before or after thl' i[eath of 
such first person. The Tasmanian Act stipulate:; "to or 
for such person'·' not '' any other person'' ;1,1111 termin
ating "at" his death not "before" his death. The 
paragraph continues-

and which are less than the annuity which the per
son so dying would reasonably expect to purehasc 
for the amount of the assessed value of the pro
perty, if realty, or the market value, if personalty 
(such value to be taken at the time such conwyam·" 
or alienation was made) to the extent to which the 
aggregate amount of such payments is less than 
sud1 value as aforesaid. 

In th" other words it margin of one-third is allowe<l. 
Note !tow the Tasmanian section is being stretched. H 
is n·2cessary to "·atch that. Paragraph ( cl) is appar
ently Subsection 10 of the Tasmanian Act. None of the 
variations js in favour of the taxpayer. Clause 15 is 
copied from the Victorian Act, Section 175. I direct 
your attention to th? fact that the words in the Vic
torian Att '' other than a power exerdsable by him as a 
trustee under a disposition not made by himself" have 
been cut out of the Bill. ·why, I do not know. You ean 
depend upon it theiy have not been cut out in order to 
favour the taxpayer. In Clause 16 reference is made to 
'' consi,1eration or adequate consideration.'' That 
trouble ocnus there again. The clause goes on to say 
'" in money or mon2ys worth to any other person within 
bvo ;·ears before his decease,'' etc. I cannot trace that 
in Section S, Subsection 4 of the Commonwealth Act. 
When you get to Clause 18 you are dealing there with n 
gift recov,erable by action in any court of competent 
jurisdiction, and the proviso goes on that the Commis
sioner has the right to step in "notwithstanding any 
judgment which the Commissioner may have obtaine,l 
against any other party liable, be recoverable by him 
from the donee, sun·ivor, appointee, or other person wh,, 
acquired the property chargeable with such duty as a 
debt clue from such person to His Majesty and shall he 
a first charge on the property subjec.t to any existing 
encumbrance for moneys secured by or charged on such 
property before the non-testamentary disposition there
of.'' Apparently there is no limit of time in which 1F" 
can step in and do that. You are dealing with non• 
testamentary dispositions which may have taken place 
two years before, or even longer. There is no limit of 

time on the Commissioner and in the interval the dis
positions may have been dealt with. A man gives you 
property and you can sell it or borrow on it or lease it. 
There should be a saving of rights. It should be made 
clear that it is subject to Clause 70 which exempts cer· 
tain things. I should like to see the words inserted in 
the seventh line, "shall, subject to Section 70, be a first 
charge on the property,'' There may be dealings in the 
property. A bank or other person may advance on 
shares or property and find out afterwards that the non
testamentary disposition was made within two years be
fore death. I would also make the dutv on non-testa
mentary dispositions collectalJle by the Commissioner 
only. I do not see why an executor sliould hanrlle th'" 
property. 

163. By the CHAIRMAN: You 1,oulrl not ::mpose 
the obligation on the executor at all ~-Th<i.t provision 
might not he usual, but the CommissionPr of •raxation 
has such extensive powers that he could do it quite 
Pasily. In Clause 19 there again is shown the need for 
having provision to cover bona fide dealings. A person 
may have got possession of property aPcl sold it or mi
cumbered it. Does that mean that when that state of 
affairs arises the sale or mortgage is <iffeeted J The 
clarise provides that double duty shall be payable in 
respect off such property. Payable by whom! By the 
executor or the donee? I suggest that Subclause 5, 
which begins '' This section shall not affect'' shall read 
'' This section shall be subject to Section 70 but shall 
not affect . . . '' 

164-5. Section 176 of the Victorian Act deals wi'th 
evasion ?-I ha Ye seen that, but it does not say anything 
about double duty. I think that Suhclause 5 should 
make it clear that the right~ of the Commissioner ar<; 
subject to bona fide transattions in the meantime. In 
Clause 20 we get the definition of ''settlement.'' That 
definition is much too wide, and it is a definition that 
we have not got in om· present Act. It says '' ... upon 
or after the death of such person or of any other per
son.'' Suppose I give my property to my wife for life. 
and on her death to her ehildren. I have lost a'll control 
over it, and on her death it bears succession duty. I 
should say it would be a gifc. The Commissioner might 
tiay "No, that is a settlemr1Jt." Therefore it remains 
subject to duty on my death. It passes, on the wife's 
death to her children. It sliould be treated as a gift, 
not as a settlement. Under the wording of the present 
clause I do not think it woulcl be a gift. It shoulcl be 
regarded as a gift. With regard to Clause 25 which 
says, '' This subdivision shall not affect Section 16 of 
this Act relating to the duty chargeable where the in
terest of any person in any life estate, terminable life 
estate, or any leaseho'ld term determinable on life or 
surrendered by him before his death.'' What does that 
mean~ There are a lot of things in this Bill that I 
cannot understand. Clause 38 is taken from .Section 32 
of the South Australian Act, 1929. But that section does 
not open with the preliminary words that are in the 
clause of the Bill. I clo not understand the meaning of 
those words unless the object is to charge the highest 
possible duty. Then take the end of paragraph (a) of 
the same clause, reading '' .... any non-testamentan· 
disposition made before or after the commencement o·f 
this section.'' The South Australian Acts says ''after'' 
the commencement of the Act: not ''before.'' Then as 
regards paragraph (c) of Subclause 1, the South Aus
tralian Act says '' since the 26th October, 1893. '' That 
should be in our Bill '' sine;) the commencement of this 
Act'' after the words '' assurance effected,'' if we a r•o 
going to make it agree. 

166. The words "before or" should be struek out? 
-Yes. It shou1cl be "sinee the commencement of this 
Act.'' That would make it consistent with the South 
Australian ·Act, from which this Bill purports to be 
copied. In paragraph (c), after the words "life assur
ance effected,'' the words '' since the commencement of 
this Act" should be inserted. In paragraph ( c) 
'' dying after the commencement of this section'' is 
recognised. It should_ apply to all those paragraphs. 
After the words '' annuity or other interest purchased 
or provided by a person,'' in pargraph ( c), there iR 
added "dying after the 27th November." That is 
when the Act came into f01ce. This subclause should 
read '' dying after the commencement of this Act.'; 



Wny is the language varied! Where there. is 
a variation of language you can take is, as 
a safe guide that more duty is being imposed. 
Of coures there may be a variation of rates also 
between the. succession duty and another duty and\ the 
higher duty claimed. Clause 29 purports to come from 
our own Act, but it is not quite the same. Paragraph 
(a) reads-

real property in Western Australia, including real 
property over which the settler or person mak
ing such non-testamenitary disposition had a 
general power of appointment. 

If it is to harmonise with our present legislation I 
point out that paragraph (a) of ,Section 97 of our Act 
of 1903 reads-

the real property in the State of the settlor or 
donor (including real property over which he 
had a general power of appointment exercised 
by the settlement or deed of gift) . 

There is a difference because of the words '' exercised 
by the settlement or deed of gift.'' Paragraph (b) 
dealing with personal property ha.s those last words. 
Why should they have slipped out in paragraph (a)~ 
Perhaps it is an oversight. The proviso about double 
duty refers to a question that has to ·be dealt with as a 
general principle; to bene:fit 6ur estates if there is East
ern property, and we must extend it to the East if there 
is Western property. However, I do not think we should 
be called upon to satisfy the Commissioner what the 
la~ is. . The law .should be determined by a judge. It 
nnght involve a lot of trouble to ascertain what the 
varying laws are. Would it not be far better to let 
regulations de:fine the countries which are entitled to 
the benefit of this proviso, It would save a lot of ex
pense and litigation if the matter were dealt with by 
regulation. We do not want to start arguing as to 
whether it does not apply, and that might depend not 
merely on the interpretation of our Act, but on the in
terpretation of the law of some other State. So long 
as the law is made certain, it does not matter much. 

167. By Hon. H. S. W. PAREJER: Regulations would 
make the law certainf-Yes. 

168. By the CHAIRMAN: You suggest regulations 
to get over that difficulty~-Yes. The point should be 
defined by r.egulation. As regards Clause 34, Subclause 
2 provides that the administrator or the trustee or other 
person required to pay duty under the measure may sell 
or· mortgage with a power of sale all or any part of the 
real or personal property chargeable with duty. That 
applies to a non-testamentary disposition. Ther~ again 
should there not be some protection to bona :fide deal
ings in the me-antime, As to Clause 37, which provides 
that whenever a question arises with regard to any 
statement for the assessment of duty, the Commissioner 
may state a case for the opinion of the· court and that 
thereupon it shall be lawful for the court to give its 
judgment thereon. The Victorian Act, :from which this 
clause is copied, adds ' ' and such judgment shall be 
binding upon the Commissioner.'' I ,take it the framer 
intended that the Commissioner could himself go to the 
court for direction by means of a special case. If it 
is intended to apply both ways it would be far better 
to follow the wording of the Commonwealth Act on that 
point and have a joint case stated because the Victorian 
Act does imply that the other person has no right t.o 
have a say in the statement of the case. Clause 3S, 
Subclause 4, provides that the Co1ll1Ilissioner shall upon 
the evidence taken, determine the value of such real or 
personal property. Then there is the right of appeal. 
Should not the personal representative have a right to 
have a copy of the notes of evidence so that he may be 
.able to determine whether he will appeal or not! Evi
dence is taken, persons are sworn, and the evidence 
would be most important. 

169. By Hon. H. S. W. PARKER: Under .Subclause 
5 you have to pay your duty hefore appeaiing!-Yes. 
I want to raise that point. It is a matter of principle, 
but I submit that it works a great harshness. Nothing 
can be done with the estate until the duty is paid: the 
personal representative is hamstrung and the estate 
therefo.re remains intact. He is called upon to pay the 
whole of the duty before he h~ a right of appealing. 
Under the Dividend Duties Act, if you want to appeal 
you pay 25 per cent. of the duty. Should there not be 
some arrangement here that some part should be paicl. 
.,-25 per cent. or 50 per cent. if you like-so that the 
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appeal can be heard f Under Subclause 6 of Clause 38 
you have toi prove that the value upon which duty has 
been paid is excessive. Why should I prove that the 
value was excessive~ "Why should not the executor 
prove that the Commissioner's value is not the proper 
value? ''Excessive'' there means something more 
than the proper value. Why should the executor have 
to prove that~ Provisions of our present Act deal with 
smaller dutiable estates better than the Bil). does; there· 
fore that Act did not call for the care this Bill does. 

170. Why should not the Commissioner pay interest 
01, refunds!-That is another point. Of course be 
ought to pay interest on refunds. On the question of 
appeal I like Sections 24 and 25 of! the Commonwealth 
A ct. I do not .see any obligation there to pay duty as 
a con.clit.ion precedent to appeal. The appeal does not 
suspend the Commissioner's right, but if an appeal is 
pending, and the Commissioner knows it, he is not 
like~y to insist upon payment or payment in full. It 
would be a very indecent thing if he did. If, however, 
und·er the Bill as framed h_e takes the object.io•n that 
you cannot go to the court 1rntil you have paid him, it 
means that he says "I shelter myself beneath the Aet; 
you cannot do it.'' . 

171. Anc1 that makes it impossible for many 
,:,xecutors to do it~-Yes. It is wrong and there is no 
justification for it. If a man sues me for monev I can 
t1efend the case without paying the money int~' court. 
I think it would he better to leaxe the appeal on the 
lines of the Commonwealth legislation which leaves it 
to the court to decide which was right and which was 
wrong, and leaves the Commissioner free to press for 
payment pending an appeal if he thinks :fit. Clause 39 
is the usual clause wl\.ere too little duty has been 
assessed. _It does seem wrong that the Crown should 
have the nght to take steps to secure the proper duty, 
say ten years afterwards. The department has a full 
and expensive staff to do this work. On the other 
l:a11;d when too much duty has been paid, there is a 
hm1t of two years within which steps can be taken hy 
the exeeutor to recover the over-payment. 

172. An unfortunate legatee mav lose the whole of 
hi~ legacy beca us:3 he is the last t~ be paid 9-Y es. I 
t~1:1k ~he Crown is too greedy in asking for that pro .. 
ns1on m Clause 39. There should be a time limit. One 
does not desire to be unfair. When it is a question of 
refuncl of duty overpaid, there is no provision for the 
Commissioner to pay interest on the money he refunds. 
I think there sh?uld be pr~vision for that. With regard 
to. Clause 41 which deals ,nth appeals against the assess
ment made by the Commissioner, I doubt whether the 
period of 2S ~ays »·ithin whieh aP. appeal must be lodge(1 
1s adequate m a country such as this. Now that the 
Bill deals "·ith non-testamentary dispositions including 
proYisions affecting persons not domieiled here, one 
would require more than 28 c1avs "·ithin which to receive 
instructions to appeal. The ·issues may be important 
and appeal (•ostly. 
. 173. By the CHAIRMAN: That would appl;· par

t1cularlv to matters affecting persons in the North or 
North-West"?-Yes. 

17 4. By Hon. H. V. PIE SSE: Can you appeal for 
an extension of time in that respect?-No. Of course, 
I know the Commissioner may allo»· an extension of 
time, but there is no tlirect provision that he must. In 
SulJclause (3) of Clause 42 »·hich relates to the pro
eeclure on appeal, provision is made for the payment of 
interest on the amount refunded after an appeal, and 
in Subelause ( 4) provision is made for the Treasurer 
to fix the rate of interest payable. I suggest that the 
rate of interest shouM be based sav on the average 
interest applying to Commonwe~lth 
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loans. I saw in 
one instance interest at eight per cent. Mr. Woolf 
informs me that the Commonwealth rate is 10 per cent. 
That is altogether too high. Clause 44 applies to duty 
as a debt to the Crown. I think these matters respect
ing which p.::rties can sue for recovery and the extent 
of the charge, if any, should be dealt with in one com
prehensive clause. With regard to the Crown I submit 
that under modern conditions-take the Bankruptcy 
laws here ancl in England and the Companies Acts to0 
--the Crown do not strain their prerogative and claim 
preference for the full debt. but rather do they assist. 

175. By the CHAIRMAN. What is your suggestion 
regarding Clause 44!-That the question of sueing for 



duty ancl suchlike matters should be clealt with in a 
separate clause. Clause 45 dealing with valuation of 
partnership interests, and Clause 48 ,d1ich refers to 
the valuation of shares in public companies, are quite 
unreasonable. You should only be required to pay on 
the usual ,·alue of an estate. Under. a partnership deed 
there may be p1·oyision that clefine3 the price a deceased 
partner can get. When a partner goes out bT death 
or otherwise the1·e may be a provision under ,Yhich he 
has agreed to take so much. He will be hound to accept 
that amount. If he does so, the Commissioner may say 
that he does not regard that amount as representing 
the full value of his interest. although no more can be 
claimed by the executor. The same question -crops up 
under Clause 48 with regard to the shares in public 
companies. In some companies there is a rule setting 
out that if you or your executor want to sell, you _must 
first submit your shares to the shareholders. Some
times the price is :fixed by way of annual reso
lution, and sometimes it is done by auditors. 
This provision in Section 48 will set that arrangement 
aside and the Crown will say what must be paid. There 
seems to be an attempt to secure a larger sum than 
should be payable and larger than the estate can get. 

176. By Hon. H. S. W. PARKER: I think the ob
ject of the provision is to deal with possible attempts 
to de-fraudf-I do not know that that is altogether so. 
I think the position is rather that the sum at which an 
individual is bound to sell his shares may represent less 
than the market value which would be paid if there 
were no restrictions. The Government want to limit 
that sort of thing and to take the real value which 
would apply if the limitations I have indicated did not 
exist. This has arisen because of what has happened 
in New South Wales. There have no doubt been 
swindles of that sort in ~·ew South Wales, but I do not 
think we should all be regarded as swindlers because 
there have been swindles in another State. Clause 49 
which deals with the duty on shares in a foreign com
pany payable on the death of shareholders, is very 
controversial and most important. I submit with the 
utmost respect that no case has been made out for this 
provision in Western Australia. It starte·d in Queens
land, a State whose legislation we ought to avoid. There 
is no doubt that the legislation in Queensland did inter
fere with the flow and investment of capital in that 
State. That was most marke·a in a comparison between 
Queensland and Victoria. It affects people who have 
never been domiciled or resident in the State and it 
harasses foreign companies trading in this State. There 
are certain companies that serve a useful purpose in 
the countries where they are located. We could not do 
without them in this State. I would instance banks ancl. 
shipping companies. Ships from Europe and from tl1e 
Eastern States call at Fremantle. That is of df.!
tinct advantage to us because it increases ,:mr 
transport facilities and helps us appreciably. Those 
ships would not come for our trade only. There 
are a lot of small companies also whose activities 
are very limited. Why should we say to them, '' Y om 
vessels pass by the State and so yo~ have a share in 
the business of Western Australia. We want some tax
ation from your shareholders on death.''1 A clause of 
that description may be applicable to some extent in 
New South Wales but it has not the application that 
this clause has. The New South Wales Act of 1901 
has a section dealing with this phase·, but it is limiteci 
to companies mining for gold and other minerals, to 
pastoral or agricultural companies, and to those en
gaged in timber getting. It is limited therefore to 
certain classes of companies and has no gene1·al appli
cation. 

177. Practically it refers to real estate~-That is so. 
There is a somewhat similar section in the South Aus
tralian Act, Section 40 of which deals with the matter, 
but it grants exemption up to £1,000 which is a very 
considerable advantage, and lessens the hard
ship, and it provides for the duty being pay
able within six months after probate or legis
lative administration has been lodged with the company 
be-fore the Qommissioner can proceed for duty. 
There must be proof of death, and therefore an op
portunity in the c.ountry where the company is domi
ciled to co'llect. As a question of policy I would ask: 
Do our conditions render such a section necessary1 
·what important companies are there that are not ren-
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dering good service 1 ;we could not very well do with
out the great bulk of them; they are useful to us. 
Ships would not call at Fremantle unless for European 
cargo for or from the Eastern States. Take the Swedish 
and Italian boats, for instance, that call at our ports. 
They increase our transport facilities. Take our banks 
and timber companies which finance our commerce ,iand 
develop our industry. In any event, if this legislation 
is to be proceeded with-and. it should not be--it should. 
apply to specified companies. The duty is payable by 
the company, and the eompany pays duty that the State 
itself cannot enforce against the absentee shareholder, 
nor can the company. Tal:e the Bank of Australasia. 
for instance; a man who holds a share in that bank 
owns a share that is on the London register. His pro
perty is that share, aml it is therefore English pro
perty. He is not domiciled here; therefore our legis
lation has no jurisdiction over him and his representa
tives cannot be compelled to refund what we compel 
the company to pay. Tha, was laid down clearly iJ.1 
what is known as the dl'henture case. As :i, result oi 
experience the company would itself pay the duty arn1 
bear the loss. That means the cluty having to be paid 
for the absentee by the company, the local shareholders 
in a company such as the Swan Brewery would have to 
bear of some of the cost, not the absentee shareholder. 
We cannot get at the shareholders whose shares are not 
registered here but in Yietoria, and who are not donn
eiled here. If the company pays the duty, that is quite 
good, but we cannot make the shareholder pay .. Th0 
estate we w:1nt to tax escapes the net. There 1s no 
uoubt that the QueenslanQ legislation has preventer[ 
capital being investecl in companies operating there. 
This State needs capital for it3 development .. We have 
no accumulated capital to draw upon, and must look 
outside our borders. In that respect we are the poorest 
of the States. Here I shoulcl like to hand in this state
ment which is well foundecl, althongh it was not pre
pared for me. Still, it represents the views and con
victions I hold, and I should like to submit it as part 
of my evidence:-

1. This Bill contains certain provisions in 
respect to the payment of succession duties by the 
persons entitled to shares held in companies carry
ing on business in Western Australia irrespective 
of where the shareholder mav have been domicHecl 
and specifically applies the •'provisions to foreign 
companies carrying on business in Western Aus
tralia, a foreign company having the meaning 
given to it by Section 1 of the Companies Act 
Amendment Act, 1897 (Sec. 49). There are also 
other provisions relating to succession duties con
necting up with these provisions to which I will 
refer later. 

2. In tlre report of the debate when the Bill was 
before the Legislati-ve Assembly the proposal was 
justifi('cl on the ground that foreign companies paid 
probate duty only where the head office of the com
pany was situated, notwithstanding that the busi
ness or the main part of it was c-arried on in West
em Australia and that the State was in conse
qneuce losing a lot of revenue. The Minister 
~pe•·ifieally refenerl to the Swan Brewery as an 
n:ample. 

'!'he deha te proceeded n pon the basis that the 
matter has not been subject to consideration and 
it was snggootecl that it might well be a matter 
of diseussion for a, Premiers' Conference. Obvi
ously neither the Minister, who must have known 
the facts, nor any of the members were sufficiently 
informed in respect to the inquiries into this very 
subject matter which was proceeding by the Royal 
Commission on Taxation appointed by the Com
monwealth. 

3. On the 6th October, 1932, the Commonwealth 
appointed Sir David Ferguson, a former judge of 
the Supreme Court of New South Wales, and Mr. 
E. V. Nixon, a well-known chartered accountant, 
a Royal Co=ission to inquire into and report 
upon the simplification and standardisation of the 
taxation laws of the Commonwealth and of the 
8tates, in so far as they relate to specifically the 
same subject matters on taxation, as for instance 
income tax, land tax and death duties, and in pa/ 



ticular to making recommendations for the pur
pose of obtaining uniformity in legislation provi
sions. 

4. The Commission proceeded to investigate on 
the question and took evic1en ce in all the States. 
Mr. Black, Co=issioner of Taxation in "Western 
Australia, the Chamber of Commerce in Perth, the 
Combined Institute of Accountants in Western 
Australia, and Mr. Aylwyn of the Pastoralists' 
Association of Western Australia, and Mr. L. E. 
Horne of the Taxpayers' Association of Western 
Australia, and Mr. H .• J. Prater of the Primary 
Producers' Association of \Vestern Australia were 
amongst the witnesses heard from that State. 

The Commission made its first report on the 28th 
August, J933, and in that report the Commission 
dealt onl1y with certain matters in Commonwealth 
income tax which in its opinion required amend
ment, and many of which ha\·e since already been 
altered by Commonwealth legislation based upon 
the report. 

On the 5th February, 1934, the Commission pre
sented its second report, relating to the conditions 
bringing about the existing complexity in the 
taxation laws, the extent to which these are due to 
the lack of harmony between the Commonwealth 
and the States, double taxation and in particular 
flouble taxation on income derived bv a resident 
of a State from sources in another State, and the 
C:ommission submitted a number of recommenda
tions which have since been the subject of confer
ence between the Taxation Commissioners of the 
Commonwealth and the States, all of which confer
ences Mr. Black, the Western Australian Commis
sioner, attended. 

On the 12th April, 1934, the Commission made 
its third report, dealing with the scope and inci
dence of income taxation in the Commonwea1th and 
the States and the discrimination made by some 
States against residents of other States, and other 
matters, and the Commission made a number of 
recommendations and submitted a proposed com
mon form of legislation for income tax to be con
sidered by the Commonwealth ancl States. Lengthy 
conferences in respect to these matters were helcl 
in .June, 1934, at Canberra and Melbourne at the 
same time as the Loan Council. Mr. Black attended 
these conferences, Mr. Collier was present at the 
Loan Council meeting and knew of the conferences 
being held. 

It cannot properly be saicl that the Wes,tern Aus
tralian Government was not a,'l'are of what was 
going forward. 

5. In its third report the Royal Commission 
stated at the conclusion tha.t the subject of death 
duties would be dealt with in a subsequent report. 
This report may be expected at ahy time. The 
Commonwealth Government has already announced 
that when ,the elections were completed a confer
ence of Co=onwealth and State Ministers woulcl 
be held to deal with this question. 

6. It is obviously unfair and embarrassing for 
"Wes tern Australia to pass special legislation of th is 
character immediatelv before such a conference lS 

to he held and in any event it is undesirable because 
if, as is likely, agre·ement is reached by the States 
on this question the Western Australian legislation 
will almost certainly not be in the form which has 
been accepted. It may be taken to be pretty sure 
that the Royal Commission will recommend a form 
of taxation for death duties which will be just to 
Western Australia and will amend the present posi
tion and that this will be accepted by the other 
States. tn fact amending legislation has already 
been drafted in Victoria but has not been dealt 
with pending the report of the Royal Commission. 

7. To pass this legislation in the meantime can 
only mean that for the sake of a few months, share
holders in foreign companies which carry on busi
ness in Western Australia are to be asked to pay 
double death duties merely because the Western 
Australian Government did not wait for the Com
monwealth Commission's report and for the con
ference referred to. This can only greatly an,tagon
ise investors in undertakings in Western Australia, 
submit them to injustice and serve no useful pur
po•P. 
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8. The present position has existecl from time 
immemorial and probate duty has always been pay
able where the documents of ,title have to be dealt 
with. The only exceptions to this ha,-e been in New 
South Wales and Que·emlancl \Yhere speeial legisla
tion has been the cause of the gravest complaint 
and was one of the reasons for the appointment 
of the Royal Commission. If the necess1ty to alter 
it has arisen, then this unnecessary haste by v; est
ern Australia in the face of the Royal Commis
sion's inquiries can only be the subject of strong 
and unfavourable comment. 

9. Turning now to the legislation itself, the fol
lowing comments are made as being probably use
ful. 

It is noted that Section 44 makes probate duty 
C_r~wn debt. It may be. suecl for under the pro
v1s1ons of the Crown Smts Act. Lt is noted fur
ther that Section 47 makes specific provision for the 
valuation of shares in proprietary companies with
out any regard to the characteristics of these organ
isa~ions_ wh~ch are ,the subject of special company 
l~g_islation m other States. Section i:lcS makes pro
vision for the valuation of shares in public com
panies and makes listing by the Stock Exchange 
the ~r_iterion of which is a public company_ This 
provision has been the subject of much discussion 
and is not acceptable in practice. 

Sec,tion 49 spe~i:fically puts the obligation on the 
company of paymg the probate duty ancl of col-
lecting it from the shareholder. · 

It is pointed out that the provisions of the West
ern Australian legislation do not run outside West
ern Australia and that to do what the Western 
Australian Act provides for in the State or country 
where a foreign company is registered may be simply 
legally impraeticable. It is unfair to put the obli
gation to pay tax on the company. If it cannot 
protect itself in respeet to the payments it is no 
answer to say that the company can turn itself 
into a Western Australian company, because it is 
obviously impossible for many large organisations 
like banks and pastoral companies. Dividend duty 
provisions in Western Australia make the creation 
of subsidiary companies impossible. Many in
vestors who are prep:ued to put money into ven
tures in Western Australia insis,t on having the head 
office and control where they themselves resicle. 
This applies with particular force to companies 
formed in Great Britain for tlle purpose of invest
ing in. Western Australia. 

The projected legislation can only have an unde
sirable effect in ,this connection. 

10. In the debate the Minister specifically re
ferred to the Swan Brewery as an example. The 
Swan Brewery has carried on business in Western 
Australia for 45 years, it has always been a vigor
ous supporter of Western Australian progress, it 
has been directly responsible for the establishment 
of ,the glass bottle, Crown seal and maltin"' indus
tries in Western Australia by others, and° largely 
responsible for the barley growing industry which 
it has helped by paying special prices for barley 
and by providing seed. It has never had manufac
tured for it outside the State any article which can 
be made in the West. It is a much better West
ern Australian citizen in this connection than many 
local companies. 

What is required is that this provision shall be 
delayed until the Royal Co=ission reports an,1 
legislation arrived at in consequence of such report 
is given effect to. 

To take any other step is unfair to shareholders 
in businesses in Western Australia whose companies 
have not been created there, will result in double 
taxation for the sake only of a few months antici
pation of the report, and must have most disadvant
ageous results on the source of capital from out
side Western Australia for industries in that Sta.te. 
The provision has already resulted in hesitation as 
to the investment of money there by those consider
ing new industries. 

11. Examples of foreign companies within the 
definition of this Bill are as follows: 

Wiluna Gold Mines, Limited. 
Lake View Gold Mines, Limited. 
Sons of Gwalia Gold Mines, Limited. 



Triton Gold Mines, No Liability. 
Western Mining Corporation, Limited. 
Western Gold Mines, No Liability. 
These are large companies operating in Wes,tern 

Australia but with heacl office in England or Vic
toria and with very large lists of shareholders. 

If, however, you pass this Clause 49, limit it lo 
specified companies as in New South W a'les, and in any 
ease, allow the South Australian exemption. It would 
relieve companies of a good deal if an exemption of 
£1,000 were granted. Then the question of double ta.xa
tion crops up. What provisi.on is made against that~ 

178. By the CHAIRMAN: There is nothing in the 
Bill ~-This is one of those sections which has brought 

. to a head the problems now being faced by the Royal 
Commission. It has been vE'ry bad in Queensland an:J. 
New South Wales. Clauses 50 and 53 speak for them
selves. In artificial values you are paying for mo,·.e 
than you get. You assume to receive more than you 
could get. Take Clause 53. No one. would give one
si.,th of the full value for one-sixth of a share. 

179. By Hon. G. W. MILES: Would it be possible 
for the companies to form holding companies in other 
States and so evade this ,-But then there would be no 
shareholder ta die. 

180. By Hon. H. S. W. PARKER: But if the Swan 
Brewery were to sell to anotl1er eompany?-Yes, it 
might be done that way, but legislation would step in 
to meet that. Clause 55 needs careful consideration. 
The object of it is to hold up property, assuming that 
all executors are dishonest people. There is no ground 
for the assumption. Uncler this section, money on 
current account cannot be touched. Obviously that 
must come out. It has been cut out in both New South 
Wales and South Australia. If this he left in I do not 
know what is to be done. Take a firm of solicitors 
holding trust moneys. One of the partners dies, and 
as a result the owner of the trust money cannot get it. 
Under this a partnership business would have to close 
up at once for there would be nothing to carry on with. 

181. By Hon. G. W. MILES: You have a note on 
Clause 50 ?-This is a question of value. They say 
that where an option is given hut has not been exer
cised, the property is ,alued, ignoring the option. That 
seems pretty tough. A man leases his property with 
an option of purchase, and the lessee improves because 
he intends to purchase. When the unfortunate owner 
dies he will have to pay the value of the improvements. 
Of eourse it looks so plausible on the :face of it. I was 
dealing with Clause 55. The survivors might want to 
handle money on deposit for the purpose of the busi
ness. Difficulties can easily crop up, particularly with 
partnerships -0r with trustees. Then you come to a 
'' safe deposit'' held in the name of a deceased person. 
When we talk about safe deposit, it is to be noted that 
the man owns a safe or locker and has a key, and so 
he is the absolute owner o:f it and the deposit company 
cannot touch it. 

182. By the CHAIRMAN: A survivor would have 
access to his house !-Yes, but not to his safe or locker. 

183. By Hon. H. V. PIE1SSE: In the event of a 
trustee under the Bankruptcy Act with a lot of trust 
accounts:. what would happen to them f-They would 
all be hung up until a new appointment was made. 

184. Mr. WOLFF: No, the trust•ee has no beneficiary 
interest in the property. 

] 85. WITNESS: But this section says nothing about 
beneficiary interest. I notice that by Section 122 of 
the Act of New South Wales this section is applied to 
the Co=onwealth Bank and the Government Savings 
Bank of New South Wales and to moneys on deposit 
in the savings bank department of the Commonwealth 
Bank, and it is provided that such mone,ys for the pur
pose o:f this section shall not be deemed to be money 
,m current account. If it is good enough for them it 
ought to be good enough for us; othe,rwise you will be 
gi,ing the Commonwealth Bank preference over the 
trading banks. 

186. By the CHAIRMAN: You are referring to the 
provisions of the Act of New South Wales1-Yes, Sec
tion 122. Could not we insert some provision in relation 
to moneys in the bank on fixed deposit or name some 
limited amount which could be drawn, if required, 
against such depositsf 
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187. By Hon. H. S. W. PARKER: The executor 
would be personally liable in respect o:f that money!
y es. In a big place like Sydney lots of people by 
means of safe deposits have, I understand, stored away 
mone'1'' in safe deposits and so evaded the provision. 
There is no evidence of that sort of thing happening 
here. In Clause 69 there should be a general provision 
that no duty shall be payable where the legacy or gift 
has been given to certain purposes-which the select 
committee can frame. Section 160 o:f the Victorian 
Act has something similar. The exemption should 
apply, not merely to a duty -0n the legacy, but 
also to a duty on, the gift or on non-testamentary dis
position. Clause 70 provides that the title o:f a bona 
fide purchaser, transferee or mortgagee, for valuable 
eons.ideration, whether holding the legal estate or not, 
shall not be prejudiced by the non-payment of any 
c1uty imposed by this Aet. That should be made wider. 
A man may die and his personal representatives may 
hold, say, a bearer bond, and no one would know about 
the owner or his death; or a :farmer's widow may sell 
sheep or pigs or fruit. So far as land or ordinary 
shares go, there is no trouble, because you have to pro
duce the certificate of title and that shows the death. 
Non-testamentary dispositions, too, are perfectly good 
until a man dies. I should like to see something 
on these lines inserted:-"Notwithstanding anything 
hereinbefore contained the title of a bona-fide pur
chaser, transferee, lessee; or mortgagee, for valuable 
consideration whether holding the legal estate or not 
of any property comprised in a testmentary or non
testamentary disposition whether made before or after 
disposition or death, shall not be prejudiced by the 
non-payment of dut1y imposed by this Act." Seetion 
115 of the New South Wales Act includes the words 
'' but no such diarge shall affect the title of a bona
fide purchaser for value whether before or after the 
death of the cleceasecl without notice.'' The New 
South 1V'ales Act appears to take "bona fide pur
,. has er'' in it~ broadest sense, but recognises the fact 
that non-payment of duty should not interfere with 
any bona-fide dealing before or after death. That 
should be made clear in our leg-isla tion. 

188. By Hon. G. W. MILE8: In your proposed 
clause, would you include the words '' without notice'' t 
-I think the words would be redundant. He would 
not be a bona-fide purchaser if he had notice. I sug
gest the insertion of a provision that the existing Act 
should continue to apply to all persons who died before 
this measure comes into force. Provision of that kind 
is made in Section 181 of the Victorian Act. I have 
already sugges,ted that the measure should contain pro
vision for exempting small" estates while partial or com
plete exemptions should be made for widows and 
children and charities. In New South Wales provision 
is made to exempt industrial policies and death pay
ments made by- societies. That is Subsection 3 Sec
tion 102 of the New South Wales Act. Why should not 
a man be encouraged to hold life policies up to the 
value of £1,000 for the benefit of his wife and children, 
and why should not such policies be exempt 
from every obligation, eYen including the payment 
of death duties! Why should the vultures of Forrest 
Place take out of the proceeds of a life policy as they 
do now money that should go to feed a widow and 
children 1 All other debts are set aside as regards life 
policies, but apparently death duties must not be set 
aside. On life policies up to a value of £1,000 the widow 
and children I think should be granted absolute protec
tion. 

189. By Hon. H. V. PIESSE: Do you mean condi
tional on the policies being put in the joint names!
N o, any life policy. We do not want to encourage· 
women and children to be dependent on the State. 

190. By the CHAIRMAN: Years ago a provision 
~vas inser,ted in the Married Women's Property Act giv
mg a husband the right to insure his life for the benefit 
of the wife and children, and similarly the riO'ht was 
given to the wife to insure her life for the benefit of the 
husband and children, and that insurance is protected~ 
-Lt would not he protected from the payment of death 
duties. 

191. By Hon. H. V. PIESSE: The important point 
is that the widow can receive the prompt payment o:f 
life insurance moneys instead o:f having to wait for pro-



bate?-Yes. Another point that should be made clear 
is ,that as to settlements or trusts the duty should be 
assessed on the fund as it exists at the date of death 
and subject to the trust as e:s.-isting then. In the case 
of death it should be at the date of death, less, of course, 
depreciation. That is provided in Section 102 (b) (a) 
of the New South Wales Act. You might have trans
actions by way of settlement or gift involving a heavy 
ad valorem duty. It might be carried out by a transfer 
of shares or land. Some refund should be allowed in 
respect of the amount of duty so paid. As I read the 
New South Wales section I believe it provides for that. 
In New South Wales all such matters are diealt with 
under the S,tamp Act. The :first part cleals with the 
stamp duties which would cover the ad valorem duties 
payable on settlements or deeds of gift. As I 11ea,d 
Section 123 it means that the authorities there would 
not charo-e bo,th the ad-valorem duty and the gift duty 
but would allow a rebate. The gift received would, :is 
a fact, be the gift, less the amount_ of the stamp duty 
on the deed of gift. That seems fair. 

192. By ,the CHAIRMAN: Take s1~bclause 1, para
graph (a) of Clause 4. That may presuppose the neces
sity for making up a statement o~ tl1e ,Prop~rty b~th 
inside and outside Western Australia. '1hat 1s not m
tended. It is intendecl only to apply ,to real property 
in W;istern Australia and the personal property wher
ever it is situated; see Clause 29 ~-Personal property 
follows the domicile. 

193. In a testamentary matter we have to :file ~ state
ment of the real and personal property of which the 
estate of the deceased person consiste·d at his deat!1-
Say it consisted of real property in W es,tern Australia 
and elsewhere, and also of personal property. _Do you 
think the clause should apply to property on which duty 
would be payable?-Section 8 of _the Federal Act pro
vides a good definition on that pomt. 

194. By Hon. H. S. W. P .A.RKER: As re
gards Clause 49; we cannot catch everyone, of 
course, but we want to catch a fair and re'.1sonable 
number. The clause says that whenever after __ the 
co=encement of the Act a_ member dom1cl!,e~ 
in Western Australia of any fo:ei~ com12any carrym., 
on business in Western Australia dies, duty shall be 
chargeable. Would you only charge d1;1-t:y 01; share
holders in foreign companies actually domiciled m West
ern Australia? Would that be unreasonablei-I~ does 
seem to me to savour of injustice to charg•e duty m the 
case of a man not domiciled, and having no property 
here knowing nothing whatever about us and not sub
ject' to our laws. It could only be collected if there was 
a local asset other than the shares. 

195. If the provision were amended in t!1at way it 
would be only fair to amend the _Comp~mes _Act by 
forcino- companies to have a local reg1ster!-I think that 
if we ~nee got them on a local register the t:ouble would 
not crop up. There would be an asset which we couhl 
tax. 

196. Would not that alteration, in a way:, force share
holders to go on the local register~ They would he 
foolish not to do iH-Why~ 

197. Sav I have shares in the Swan Brewery. If 
the provision were altered as I suggest, I would be ve:·y 
foolish not to register locally?-Yes, and savie the V1c
t0rian duty. That is, if a register were k~pt here: The 
difficultv with a local register-and that is why it ha.s 
died out in the Companies Act-is that y0u cannot nego
tiate the shares or sell them promptly, and you limit your 
market. 
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198. By the CHAIRMAN: Another thing is the loss 
that is suffered by the holder of the shares in dealing 
with them. He pays only a nominal duty on the trans
fer of shares registered elsewhere, whereas we are 
charging £1 per £100 all the time?-That is very heavy. 

199. For years past, when the Stamp .A.et has come 
up from time to time, I have endeavourerl to get the 
Government to reconsider the wisdom of altering the 
stamp duty?-That is one of those foolish amendments 
introduc-ed by a past Treasurer. In the same way he· 
increased the duties on guarantees and conveyances. 

200. By Hon. H. S. W. PARKER: Then it would 
be necessary to wipe out the section of the Stamp Act 
dealing with ad-valorem duties on transfer of shares!
You could not do that under this Bill. 

201. It would be the proper thing to do if that sec
tion were wiped out~-It would be better if we struck 
out the £50 and inser,ted £1,000 as the -exemption, as in 
the South Australian Act. We ought, if the section 
is to remain, to name the class of company to oo cov
ered as is done in New South Wales. The banks of 
course do not like the section. Take the Bank of Aus
tralasia. They pay the duty in Queensland and they 
cannot get it from the London shareholder. He will 
not pay it. He says "I am not resident there·: I am 
not. domiciled there: I hav•e no property there ancl am 
not subject to the law." So the bank mus,t pay it. The 
Bank of New South Wales, I understand, get it in some 
way. They are in Australia and so may be- able to get 
it but I do not know how. Take the Swan Brewery, 
for the purpose of argument. If they paid the duty 
could they collect it1 

202. I do not know that they could ?-They could not 
collect it from a man domiciled in J'-<"ew South Wales or 
Victoria. He would say "I do not recognise the law 
of W;istern Australia on this subject any more than I 
recognise the law of France.'' 

203. By the CHAIRMAN: As regards Clause 48 
which deals with the exemption of proprietary com
panies 1-I think I included that in my criticism when 
dealing with Clause 45, as to value of partnerships. 
You are putting an artificial value there. Under the 
rules of many companies you cannot sen shares unless 
you :first give existing shareholders the option of pur
chase at a price :fixed by the auditors or sometimes at a 
price which the company fu from year to year. It does 
not matter how much higher it may be in the outside 
market, you cannot get more than that :fixed price. 
Under the Bill you would have to pay on the assump
tion that you had got more than the :fixed priee. There 
are many instances where you have to keep close con
trol over the membership. You do not want undesirable 
people to secur€ shares for the. purpose of m~king a 
nuisance of themselves or :findmg out the mternal 
arrangements of the company. One method of dealing 
with that is to make provision for the shareholders to 
have :first refusal to buy before an individual can sen 
shares outside. I do not think this difficulty applies so 
much in Western Australia as it does in the Eastern 
States. 

204.-0f course we haye no proprietary companies 
here in law?-l'roprietary companies exist only in Vic
toria. I am o-lad to say that no other State has copied 
that method.

0

but Section 47 defines what is a propri
etary compa{i.y for the purposes of this Ac,t. It does 
not seem unfair. 

The Committee ad.fournec1. 
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WEDNESDAY, 17th OCTOBER, 1934. 

Present: 
Hon .. J. Nicholson, M.L.C. (Chairman). 

Hon. G. W. Miles, M.L.C. I Hon. H. V. Piesse, M.L.C. 
Hon. H. S. W . .Parker, M.L.C. 

HORACE .JONES, Manager of the Perpetual Executors, Trustees, and Agency Co. (W.A.), Ltd., examined: 

205. By the CHAIRMAN: Have you perused the 214. You suggest leaving the Commissioner of Taxa-
Bill under discussion?-Yes. I do not propose to give tion to get the duty in such cases?-Yes, leave him to 
any evidence on questions of policy, such as, any recover it. The general experience is that those gifts 
opinion as to whether joint tenancies should be brought are gone. I propose to deal with the matter further in 
within the scope of taxation, but merely to tender cvi- connection with Clause 18. I admit that I cannot 
dence on any defects I see in the Bill from a practical grasp Clauses 13 and 14. It seems to me they cover 
and \Yorkable point of view. With regard to Succlause the same thing, and are mere repetition. 
2 of Clause 6, I am not clear that an executor would 215. By Hon. H. S. W. PARKER: You mean that 
be protected if he were not aware of his appointment. Clause 14 amplifies Clause 13, or puts it in other words? 
I wondered if the words "provided that no costE shall -Yes. I thought that perhaps the question hacl been 
be ordered against an executor who can show he was raised and that the draftsman of the Bill had been 
not aware of his appointment" might be inserted in asked about the matter. 
the clause. Wills are often tucked away in books and 216. By the CHAIRMAN: You suggest a combin•a
elsewhere, and an executor may not know he has been tion of those two clauses, as the;y cover the same 
appointed until long after the will ,ms drawn. grnund ?-Yes. Clause 18, which deals with the reim-

206. By Hon. G. "\V. MILES: An executor may re- bursement of cluty paid by the executor or administra-
fuse to accept the appointment?-Yes. tor in respect of non-testamentary dispositions of pro-

207. By the CHAIRMAN: Paragraph (a) provides perty, sets out that duty paid by an executor shall be 
that a summons can only be issuecl against an executor reimbursed by the clonee or recipient under a donatio 
or any person having possession of the will. It coulcl mortis ca1isa, gift or other disposition, and shall be 
not be issued against an executor who hacl not posses- recoverable by action in court, provided that any duty 
sion of the will, but if he had possession of it, he would payable shall be recoverable by him from the donee, 
be bound to have knowledge of it?-Yes. According survivor, appointee or other person who acquired the 
to Clause 8, the Commissioner may remit either wholly property chargeable with such duty. I was wondering 
or in part any sum payable by way ,of interest under if there would be any possibility of providing for the 
this provision. I cannot see any earlier provision for protection of an executor who could not recover the 
interest. cluty. Vecy often it is impossible to get the money 

208. I think it is intended that the provision for back. A man may have been given £100 and, having 
interest shall be made in a taxation measure, for the spent it, has nothing. In that event the executor could 
Bill says that the duties shall be at such rates as may not recover the money from him. W oulcl it be possible 
be declared by Parliament?-I suggest that after the to include a provision protecting the executor against 
word "interest" there be inserted "on moneys payable any action by a residuary legatee for not having re
under this section." In the case of Clause 10, should covered it! 
not any other forms of limited grant, such as penaente 217- By Ron. H. V. PIESSE: In those circum
lite be mentioned~ The clause is inserted to deal with stances, you think the executor woulcl be responsible! 

-He might be. I do not know what power he would 
a grant during minority, but there is no specific c:ause have to use part of the residuary legatee's money. 
with regard to a grant pending litigation. If one is in, 218_ By the CHAIRMAN: Ile might require to 
why not the 0ther? spend money out of the estate for use in an action to 

209. Are you aware of any provision of that nature recoveri-Yes. 
in other Actsf-No. 219. By Hon. H. S. W. PARKE,R: There might not 

210. In Clause 10 there is what practically amounts be any residuary estate, and certainly there should be 
to a personal liability on the executor that he must pay some protection for the executor~-Yes. Clause 21 deals 
the prescribed duty. Clause 7 is an equally strong pro- with the registration of settlements. It appears some
vision in that respect. There is the question of an what drastic to provide that if registration is over
estate embarrassed, or heavily mortgaged, and you file looked for three months or such extended time as may 
the statement and the obligation is on you, as a com- be granted, the settlement shall not be valid. In that 
pany, to PaJY the duty. You may have to whistle for event there might be action against the trustee. 
your money, if things turn out badly. Do Y0

1
~ bt1;-i_nk 220. By the CHAIRMAN: Mr. Parker drew atten-

there should be some provision limiting the 1a 1hty 
of the executor or administrator to the value of the tion to the point yeSt erday, and suggested that the use 
estate or the amount available in his hani!s?-Oer- of the word "until" in lieu of "unless" would over
taiuly. Yes. come the difficulty, because it would then provide that 

no such trust or disposition would be valid until the 
211. The liability is double-banked, making the exe- settlement was registeredf-That would get over the 

cutor or administrator liable twice over?-Yes. di:fliculty. I had intended making an alternative sug-
212. By Hon. H. S. ·,v. PARKER: At the present gestion that if the settlement were not registered 

time an e.,ecntor is liable only for the duty as to the within the stipulated time a fine might be imposed, or 
amount !lf assets in his hands to pay it, and there is that the court could declare the settlement invalid 
no personal liability?-That is so. after a consideration of all the facts. 

213. By the CHAIRMAN: The liability is in Sec- 221. As it stands, it might have the effect of 
tion 86 of the Act~-No effort has been made to inter- eliminating the protection that ought to be accorded 
pret the sections of the Act making the executor liable. infants, ancl the trustee might easily defraud children 
If the Act is being redrawn, it would be an improve- by merely holding up registration?-Yes. Then again 
ment to make the I.latter clear. As regards Clause 11 in the event of a life tenant living abroad the truste~ 
Subclause 2, the property there referred to is spent might not hear of his death until a long' time after
or passes away-such property as jewellery or cash. wards. 
The vesting in the executor does not give the executor 222. By Hon. H. S. W. PARKER: In some cases you 
any protection. I submit that point now, because in cannot presume death until seven years afterwards 
connection with a later clause I propose to suggest that and in the event of such presumption, death must b~ 
the donee should be assessed instead of the executor presumed to have taken place seven years previouslyf 
being assessed and having to chase the donee. -Yes, that is so. Clause 26 sets out that settlement 



shall not be admissible in evidence unless registered. 
There may be no need for the registration of a settle
ment for years, and in the meantime there may be 

· litigation. 
223. You will notice that the clause refers to settle

ments '' requiring registration under this Act,'' but, as 
you suggest, the claus,e can be read in two ways ~--If 
the settlement has incurred liabilit:Y to be registered, 
well and good, but many settlements need not be 
registered for many years. Reverting to Clause 21, 
which deals with settlements having to be registered, 
you will see that reference is made to the death of the 
settlor or other person upon or after whose death any 
trust or disposition takes effect. It may not be the 
cleath of the settlor but of another person altogether 
that would affect the necessity for registration. There 
may be litigation in the meantime and the wording of 
Clause 26 might cause considerable difficulty. The 
settlement might not be admissible in evidence as it 
had not been registered, ancl was not even due for 
registration. If the word ''already'' were included, 
before the reference to requiring registration, that 
might get over the difficulty. 

224. By the CHAIRMAN: At any rate the clause 
should be made clearer~-Regarding Clause 27, which 
deals with the recoveiiY of duty, reference is made to 
trust or dispositions to take effect on the death of the 
settlor. I submit the words '' or other persons on 
whose death the settlement takes effect" should be 
inserted. The settlement does not always take effect 
on the death of the settlor. 

225. Yes, that follows on Clause 2H-That is so. 
Then again in the clause there is reference to liability 
for a proportionate part of the duty apportioned. 
Different beneficiaries pay duty at different rates and 
the word ''proportionate'' does not entirely cover the 
position. 

226. By Hon. H. S. W. PARKER: The words '' a 
proportionate part of" could be struck out and it 
would then set out that each beneficiary would be 
liable for the duty apportioned to the value of his 
share ~-Yes. It is not the proportionate part of the 
duty, but the duty apportioned that he should be 
liable for. 

227. By the CHAIRMAN: It is still a proportionate 
part, according to his liability for dut_p-1. think that 
would cover it. It could be amplified by saying '' at the 
rate applicable to the interest of the beneficiary.'' 
Clause 33, Subclause 1, reads '' Subject to any special 
provision by a testator for the payment of the duty im
posed by this Act, every executor and every adminis
trator with the will annexed shall deduct from each and 
every devise, bequest or legacy, etc.'' I submit there 
should be added to that, the words '' and every trustee 
under a settlement.'' 

228. By Hon. H. S. W. PARKER: Would not ClauRe 
27 take that up!-I think not. Clause 33 is mandatory, 
is a direction to the executor. 

229. Would Clause, 23 cover it~-No, for there may 
not be a cfoceased person. It is often a settlement and 
nothing else that we pay duty upon. 

230. By the CHAIRMAN: What about Clause 341 
-That might cover it. 

231. At all events, we will note yom point and have 
the position clarified f-In Clause 34 there arises a point 
I wish to touch upon, although it is so wi,le that you 
might not think it should be incorporated in what, after 
all, is only a local statute. It has al\Vays seemed to me 
that it would be a much better iclea if the law were that, 
instead of all benefits under a will or all shares of an 
intestate estate, or benefits under a trust, being subj-3ct 
to a decluction of duty unless otllerwise provided for, 
they shoulcl be paid free of duty unless otherwise pro
vided for; in other words, that the cluty should fall on 
the residue unless otherwise provided. Very often a 
man may be making his own will and may decide to give 
his silver watch to so-and-so, little thinking that so-and
so will be called upon to pay cluty on the gift. Our ex
perience has been that some younger or less-experiencecl 
solicitors do not unclerstancl that such things as an an
nuity coming under a will, unless it is · macle free of 
duty, is subject to cluty, over which one has t? go 
through intricate calculations. It means that a widow, 
insteacl of receiving, say, £3 per week, gets perhaps £2 
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13s. 4d. That does escape the notice of some prac
titioners. Again, a man leaves his wife the right to live 
in a house ·rent free. That is a benefit on which, after 
further intricate calculations, duty is chargeable to her, 
and the poor ,voman has to pay something _which the 
testator never intencled. It would be hetter if the law 
instead of saying these benefits are all subject to 
cluty unless otherwise provided, declared the cluty 
payable out of the estate, unl~ss otherwise_ provided. 
Of course that would be a drastic departure m the law 
ohtainino- o-enerally, but it would be a wonderful thing 
and wou"fo '\)revent a lot of grave injustice being done, 
although never intencled. 

232. Bv Hon. H. V. PIESSE: The residuary legatee 
would hav

0

e to sta.nd up to the cost~-Which, as a rule, 
the deceased thought he was going to do. 

233. It is pretty wide?-It would be of immense 
benefit. People will draw up their own will_s, and we 
have found that some solicitors, although ahve to the 
qwestion in a pecuniary legacy, are not alive to _it _in the 
matter of annuities and such benefits as permission to 
live in a house rent free. You see what difficult~es ll;nil, 
injustice it would overcome, and how it would simplify 
the work. 

234. By Hon. H. S. W. PARKER: Almost every 
man on making a gift intends it to be free of duty.. I 
think your proposal is an excellent one?-Yes, I think 
it is. 

235. By the CHAIRMAN: There is only one thing: 
It would be binding all right, so far as it relates to our 
own State duties; the question is how far we as a State 
would be justified in imposing it beyond the State, as, 
f.or instance, uncler the Co=onwealth law, or under th~ 
law of another State?-Yes, I see that. I have hearc1 
that there is something of the kind in New South Wales 
and I am writing to om Sydney agents for a copy of 
their Act. 

236. Hon. H. S. W. PARKER: I think it would 
have to be provided for under the Wills Act, not under 
this measure. 

237. By Hon. H. V. PIESS~_: In the case of an 
annuity you sugo-est that provision be made for the 
pro bat~ duty only not for subsequent taxation ~-That 
is so. Clause 34,' Subclause- 2, provides that in order 
to raise the money for the payment of duty ;the execu
tor may sell or mortgage. He cannot sell or mortgag_e 
until he gets probate, and he cannot get probate until 
he has paid the duty. 

238. The CHAIRMAN: Provision is made in ano;ther 
clause for pro'bate to issue on security being given to 
the satisfaction of the Commissioner. 

239. WITNESS: If Clause 36, paragraph (b), means 
that the rate of duty is five per eent. and the ann~ty 
is to be abated by five per cen;t., it is at, variamce with 
the Lilley case, the High Court r;a~e ~n which the pre
sent practice with regard to annuities is founded. Does 
the paragraph mean that in order to avoid the presell;t 
actuarial calculations involved in ascenam.mg tne capi
talised value, deducting the duty and paying the reduced 
annuity, we are to deduct five per_ cent. from the annu
ity f 1. am troubled by the concludmg words of the para
graph, "and abate the annuity ~tself by the same pe~-
centage at which the duty lil respect thereof 1s 
assessed. ' ' 

240. By Hon. H. S. W. PARKER: It would be b~t
ter if the paragraph concluded '' and abate the annuity 
accordingly"1-I think that wol:lld be fair. If the rate 
of duty were deducted from the annuity, it might not be 
fair. 

241. The true abatement might be only one per cent. 
What would become of the balancef-The · existing 
practice has worked satisfactorily, though it involves a 
good deal of trouble. Clause 40 deals with cases where 
too much duty has been paid. Why limit the period for 
the refuncl of overpayments to two years! In large 
and involved estates it may not be discovered until after 
the lapse of two years tnat too much duty has been 
paid. Cases have come under my notiee in which a 
liability has been discovered more than two years after 
the duty had been paid, and under the existing Act 
.the discovery of further liabilities is a ground for ob
taining a refund of duty. I know of case'S in which 
liabilities, generally under guarantees of which no,tice 
has not been given, have been discovered. In one in-
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stance a very large liability under a joint and several 
guarantee was found. Notice was given only after the 
lapse of some years ancl the assets had not been distl'i
buted. 

242. Would you suggest a certain time limj,t or none 
at alH-I do not see why there should be a time limit 
so long as the estate is still open. 

243. I'y the CHAIRMAN: You will have observed 
earlier in the Bill that the Commissioner is not limi,tecl 
to any period for recovering short paid duty, but may 
recover it at any time ?-Precisely. 

244. By Hon. H. S. ,V. PARKER: I cannot see why 
a patei·nal government cannot be strictly hones,t and re
fund any excess amount collected ?-That is the point. 

245. The CHAIRMAN: I think there should be some 
time limitation and that it should apply .to both parties. 

246. Hon. H. S. W. P ARKJ<JH: There shonltl be a 
limitation on the one side but not a limitation for the 
Government. 

24 7. By the CHAIRMAN: Would five yeal'S be a 
fair period ?-I still think that is too little. I have in 
mind no period at all. The Government wonld have re
ceived the money and enjoyed the benefit of it and I 
do not see why a time limit should be stipulated. 

248. Hon. H. S. W. PARKER: What time limit 
would you sugg,est if it were fom1d that fmther duty 
were payable?-I do not think there should be any limit 
seeing that the Government goes on indefinitely. 

249. An infant's proportion might still be held by 
the executor or trus,tee, and if that proportion had to 
bear the payment of the short paid duty, it would be 
unfair. I think there should be a limit of two years! 
-I think that would be fair. If it be necessary to have 
a time limit to prevent the right of recovery being eter
nal, then a period of ten years should be fixed. 

250. The executor should be in a position to say '' I 
am clear of all probate duty now""I-He should be. 
Whilst the assets on which the additional duty is pay
able are in the executor's hands, then let the duty be 
paid. 

251. At any time the duty can be recovered from 
the beneficiaries?-Do not make it the executor's duty 
to recover it. 

252. The executor should no,t be liable· after six 
months~-I think that is a little too short. You can
not get your realisation done in that time. 

253. What do you suggest~-As estates have to be 
closed there should be a time limit, and as executors 
and administrators are required by law to pass their 
accounts in the court, and it is the present practice of 
the Master of the Court to then assess such further duty 
as is payable, the right of the Crown to recover the 
duty should extend up _to the time that th~ e~ecutor or 
administrator passes lns accounts. As tlns 1s usu_ally 
done as nearly as possible ,to the close of what might 
be termed the executorship period of the estate, it seems 
to me it would work satisfactorily. It may be urged 
that all executors and administrators do not pass their 
accounts but the fact remains that they are required 
by law to do so, and if they want the protec,tion of the 
Act against assessment of further duty, t~en they would 
have to pass their accounts or take the nsk themselves. 
At present they really take the risk themsel':es _bec~use 
if they do not pass their accounts before d1stnbutmg, 
they might be called upon later to clo so ancl ~ave to 
pay the costs and any further duty out of the1r own 
pocket, having no funds of ,the estate left. 

254. By Ron. G. W. MILES: You cannot make any 
distribution until payment is made ancl all debts are 
paid~-Yes, generally speaking. You are constantly 
taking a risk. If you pay t~e legatees bef?re you have 
paid your duty, you are liable to g'.3t mto trouble. 
Clause 41 provides for an appeal agamst any asse_ss
me:n,t of the Commissioner within 28 days after service 
by post of the notice of assessment or such further time 
as the Commissioner may allow. 

255. Do you think 28 days sufficient if yon are deal
ing with a property in the far North ?-'l'he difficulty 
would come in in the event of an argument about the 
value of station property. 

256. That was the contention in respect of pro
perties in the Kimberleys ?-That. is so, but you cani:ot 
have the period -too long or you will hang up the admm
istration of the estate. You might lodge y~ur objec
tion and withdraw it afterwards and if you have hacl 28 
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days in which to lodge the ob.jection, it would be suffi
cient. 

257. By the CHAIRMAN: That clause is similar to 
the provision in the Commonwealth Act. Unless you set 
out your objections in full, in any subsequent appeal 
or other proceedings, you cannot introduce new grounds 
of objection. You must set out your grounds at once? 
-Having regard ,to the last words of the clause reading 
"lodge an objection in writing with the· Commissioner 
against the assessment, setting out fully the grounds 
of objection,'' I do not think the period of 28 days 
is sufficient because if the property concerned were in 
the Kimberleys you might have to refer to your valuer. 
Sometimes to save huge expense one gets another station 
owner in the district to carry out the valuation. Even 
then you might not be able to fulfil the requireme111ts 
of this clause by lodging an objection to the assessment 
within the 28 days. In Clauses 42 and 43 why should 
not the rate of interest be the same? Subclause 3 of 
Clause 42 provides ,that interest shall be paid at the rate 
fixed pursuant to Subsection 4, which is for the time 
being current. Then Clause 43 says that interest shall 
be paicl at the rate fixed pursuant to Subsection 2 which 
is for the time bei1\g current, and it adds that the 
Treasurer may from time to time fix the rate of interest 
payable. The 'rreasurer may fix different rates. Why 
should not the two rates be alike? The claus,e 
says that interest on duty payable shall be charged 
from the time when the duty first becomes charge
able until the duty is paid. That may be all right, 
but I clo not know when it cloes become charge
able. Does it become chargeable on assessment? It 
may be open to argument when the cluty does become 
chargeable. 

258. Look at Clause 49, Subclause 2, which provides 
that duty shall be payable :by a company and may be 
recovered after the expiration of six months from the 
date of death ?-There it is definite, the period being 
six months from the date of the death. I suggest that 
in Clause 43 ,the provision should be three months from 
the elate of asssessment. 

259. 'rhat will- meet your objection~-Yes. As to 
Clause 48, I woulcl have said, '' If shares are not listed 
on the stock exchange, they be valuecl on the same basis 
as the interest in a partnership.'' We have no such 
thing as a proprietary company her,e. 

260. By Hon. H. S. W. PARKER: You refer to shares 
in any company not listed on the stock exchange?-Yes. 
As to Subclause 1 of Clause 55, I clo not know whether 
the words '' unless the Commissioner certifies in writing 
that all duties in respect of the said shares, stock, deben
tures, etc., have been paid'' mean that one certiilcat,e 
may be issued, or that it would be necessary to gee a 
certificate in respect to every asset in the estate. No 
doubt that will work out afterwards by anangement 
with the probate office. 

261. You think that moneys in a current account will 
he held up'I-Yes, until a certificate is produced from 
the Commissioner that the clnties on the current account 
have been paid. 

262. By the CHAIRMAN: The duties on the es
t.ate ?-The Commissioner must certify that all the duties 
in r,espect of the separate assets have been paid. At pre
sent he gives one certificate. I do not know if the clause 
means that one would have to get a clozen or 20 eerWi
cates to cover everything. 

263. By Hon. H. V. PIE SSE: It hold" up the 
money until a clean certificate is obtained to cover every
thing i-Yes. With respect to Subclause 4 of Clause 56, 
I would point out that an executor very often does no-; 
know that the individual for whom he is acting is J.eac1 
and therefore cannot give the requisite notice. 

264. By the CHAIRMAN: He must have known 
of the death, otherwise he could not have applied for 
administration. He must give notice within thre(j 
months when he takes out administration or probate~
My copy of the Bill did not show the proviso that is 
now added to the clause. It will overcome that diffi
culty. According to Clause 66, any person who does 
'' a, l.J 01· c'' shall for each offence be liable to a penalty 
not exceeding £500. It is a huge penalty. The amount 
ought to be fixed by a court of summary jurisdiction, 
and in that respect the clause should be amended. 



ADOLPH JAMES HEDLEY WILSON, Assistant 
Manager, W.A. Trustee, Executor, and Agency Co., 
examined: 

265. By the CHAIRMAN: You have some views to 
put before us on this Bill ~-Yes, views of a general 
nature. Clause 8 contains the following words:-'' and 
shall be a first charge . . . . ancl shall be paid . . . 
subject to payment of the funeral and testamentary 
expenses in priority to all debts of the testator or in
testate.'' The clause seems to refer to two first 
charges being made. It says, '' The duty payable shall 
be deemed for the recovery thereof to be a debt of the 
testator or intestate to His Majesty and shall be a first 
charge,'' etc. Later on it says, '' in priority to all 
debts.'' 

266. Attention has been called to that point by some 
of the other witnesses1-As regards Clauses 11 to 18, 
the question of donatio 11iortis causa has already been 
stressed. The provisions, when carried to an extrnme, 
are practically impossible. On that point I should 
like to read the evidence I gave before a Federal Royal 
Commission which sat in Perth-

Whilst we can appreciate the desire of the Com
monwealth authorities to deter persons making sub
stantial gifts of personalty in expectation of death, 
yet it must be remembernrl that the Act can 
operate to an absurdity in so far as sums of money 
paid by parents to theh children are concei·ned
say in the nature of Ohritmas @¥ts, and also 
presents made by a husband to his wife. It seems 
the principle of the Commonwealth authorities to 
search back the banking account of the deceased 
for a period of 12 months and query every cheque 
which has been drawn by the rleceased. In some 
cases we have been requested to set afoot inquiries 
in the estates of persons of substantial assets as 
to the reason for payments of amounts of about 
£20 and £30, ancl in one case it was discovered that 
a husband had presented his wife with a wireless 
set and this was included for estate duty purposes. 

As regards Clause 28, Subclause 1,. dealing with '' net 
present value,'' I do not know what is the net present 
value. Clause 59, Subclause 1, also mentions 1iet pre
sent value. 

267. It will have to be fixed as value at date of 
death, I think~-As to the question of rncovery of duty 
from beneficiaries, already an executor or administrator 
is compelled to recover the duty from a beneficiary by 
virtue of the Administration Act. I listened to Mr. 
Jones 's evidence, with which I am in accord. The 
payment of duty, unless the will otherwise states, 
shoulcl be charged on residue. Any amendment to give 
effect to that suggestion should be included in this 
Bill. Clause 48, Subclause 2, enables a trustee to sell 
or mortgage for the payment of duty. He has that 
power to-day. Clause 31 enables an executor or admin
istrator to apply to the court for an order to borro,v 
or sell. He has that power now. Under the Adminis
tration Act there is a genernl power to sell for the 
payment of debts, and under this Bill the duty is made 
a debt due to His Majesty. I suggest that every 
executor and administrator should lrnve the power to 
sell or borrow without application . to the court. 
If it concerns real estate, the Commissioner of 
Titles should pas,s the matter through. In the majority 
of cases where a sale or mortgage, is necessary for the 
payment of duty, the expense of going to the court 
would then be saved-probably £5 5s,. to £12 12s. The 
executor must still carry out his. trust, so that he ean
not sell or mortgage a. propert1y improperly without 
making himself liable. Therefore the Commissioner of 
Titles would not be called upon to waive his right in 
any way. 

268. By Hon. H. V. PIESSE: The executor might 
be a man of stra.w, and then how woulc1 one recover 
from him f It is a very different thing as regards a 
trustee company1--But men of straw have been ap
pointed for many years. That is merely a suggestion; 
it may save money and help the executor anrl 
administrator. 

269. By Hon. H. S. W. PARKER: Section 108 of 
the 1903 Act deals, with the matter. Of course, this is 
only a supplementary power. 1iVould not "fClause 34 
provide the power that you sngges,t 1-That is for 
eanying surh adjustment into effect or for the purpose 
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of rnising money for the payment of duty. If that be 
so, then Clause 31 should be deleted because I know 
just what the Titles Office will say. They will want 
to avail themselves of Clause 31 and will say, ' 'It 
comes under Clause 31 and you must go to court.'' 
Clause 38, which deals with valuation, concerns the 
position as bet.ween the executor and the Commtissioner. 
I wonder if I can enlist the sympathy of the Select 
Uommittee on behalf of the administrator and execu
torf The Commissioner sits in a very strong position. 
He is protected by the Act, with the inclusion of the 
favourite word '' mtty, '' which is one of the weakest 
factors of the present Federal Income T'ax Act. As in 
Clause 38, so in that Act; the Commis,sioner always 
"may" do certain things. Frequently the Commis
sioner .sits wit.h a good deal of knowledge behind him. 
For instance, he has the Commonwealth Taxation De
part_me1:t behind him. That department is a costly 
mst1tut1011 for the public generally. The departmental 
officers collate a lot of information. If we submit a 
valuation of £50, back it comes, to us as £60, with no 
rea~on giv~n for ~he increase. vVe cannot appeal 
agarnst an rncre•ase 1n duty of £10, as it would not be 
worth while. On the other hand, if you were to put 
together all these extra £10 per annum, you will see 
what revenue the Commissioner gets. If the Commis
sioner or his officers think fit, they can add those small 
amounts to the valuations and secm·e increased rev
enue, without making it pos,sible for the executors con
cernecl to appeal. This sort of thino· has been ,,.oinrr 
on for a long while. i"Vv e can never" ge,t any definit: 
reasons ,Y~Y the valuations are increased. In my opinion, 
~he admnnstrator and executor is entitled to protection 
Just as much as the Commissioner, and instead of the 
word ''may,'' the clause should reacl with the insertion 
of "shall" in lieu. In addition to that, I would suo·
gest the clause be altered so tha,t if the Commission~r 
is dissatisfied with the value submitted, he shall appoint 
a sworn valuer to value the property concerned instead 
of le_aving the clause as at present so that h( 'can just 
appomt a valuer. 

. 270. By Hon. H. V. PIE,SSE: Then your experience 
1s that any person at present can value property for 
the purposes of probate duty~-Yes. 

271. That point has been brought under my notice 
because at one centre wlrnre seven persons have been 
concerned in such valua,tions,, the only one not concerned 
was the sole sworn valuer in the township. You would 
amend a clause to provide for a sworn valuer to be con
sulted ~-Yes, as a competent and independent author
ity. All we ask is that there shall be someone outside 
the department appointed to undertake the duty. If 
th~ clause is allowed to remain so that !he merely ap
P?mts a valuer, the Commissioner will appoint one of 
his own departmental valuers, which is not what we 
want. On this point I desire to read an e:x;tract of the 
evidence I gave before the Royal Commissioner on taxa
tion to set out the matter more clearly-

My company feels that as the result of consider
able experience the method at present adopted by 
both the State and Commonwealth Commissioners 
in regard to differences in values is unnecessarily 
autocratic. Attention is drawn to Section 107, 
Subsection (2), of the Administration Act of 1903 
wherein will be noted the following wording:-" If 
there is any difference between the value as set 
forth in the statement of such value, the Commis
sioner may ..... '' whilst in the Es,tate Duty Act 
Section 24 relating to dissatis.faction with the Com
missioner's value makes the position entirely one 
of legal redress ancl not of private adjustment be
tween the par,ties. Frequently it is discovered that 
the difference between the. Commissioner's value of 
an asset and ours is small, but unfortunatelv the 
Commissioner is in the position of being able to 
adopt our value should it be higher than his, ancl 
his value should it be higher than ours. 

Wi,thout desiring to introduce any particular in
stances, my company feels that the present basis 
of valuing is unsatisfactory to ,both parties. To 
put it plainly, the Commissioner says: ''Your value 
is wrong, mine is right; and if you do not like my 
v~luation, go to the cour,t." N atura1ly, under these 
circumstances, the 1egal representative has to con
sider the :finances of his estate. A trustee com
pany is not likely to throw away mo1iey in litiga-



tio~ _of this kind w~thout carefully going into the 
position. In many mstances my company is satis
fied that, upon appeal, it could upset the Commis
sioner·'s valuation. Frequently the difference occur
ring in probate duty assessments is very small and 
~oes ~ot warr8:nt further expense. My company 
1s entirely agamst the necessity of an appeal to 
the Supreme Court or High Court in matters of 
valuations. It is my company's endeavour at all 
times to minimise expenses in connection with the 
administration of estates. Differences in values 
arise o~t of. ,t~e fo~lo';i)1g-(a) real estate, (b) 
shares m a limited hab1hty company not listed on 
any stock exchange, (c) goodwill. In regard to 
(a) my company's rncommendation is that where 
a legal representative disagrees with ,the valuation 
of the Commissioner, he should have the right to 
have the matter referred to a local committee com
pris~ng two sworn valuators appointed by the local 
Institute of Valuers and a representative appointec1 
by the Commissioner. The expense of such a refer
enc? . should be borne by the losing party and the 
dec1s1011 of s~ch_ reference should be binding both 
on the Comnuss10ner and the legal representative. 
In regard to (b) and ( c), the recommendation of 
my company is that difference arising out of values 
should be referred to by either panty to a local 
committee comprising two public accountants and 
a representative of the Commissioner, the losing 
party to pay the expense, and the finding to be 
final. In the opinion of my company the adoption 
of the above suggestion is attractive for the follow
ing reasons :-(1) Economy, (2) expedition (3) 
equity. My company does not think that any lac·k 
of principle exists in regard to small differences 
as compared with large differences in valuations of 
this nature, but it can readily be understood that 
small differences may place the net value of an 
estate above a certain figure in the scale, which 
would in1mediately increase the rate of duty pay
able by that estate. 

The principle referrnd to in (a) has already 1:leen 
adopted with regard to income taxation matters. There 
is a Land Tax Assessment Board in Perth and there 
is a Board of Appeal who come here and deal with Fed
eral matters. There is no reason why an independent 
board should not consider these valuations if an execu
tor wished to object to the original valuation. Fur
ther, I do not think a difference in valuation of less 
than £50 should be allowed to occur as between the 
executor and the Commissioner. I do not think an execu
tors would wilfully put in a low value. He employs an 
outside valuer, generally a sworn valuer, to make the 
valuation and his figure is submitted ,to the Commis
sioner, who returns it with an addition of £10 or £20, 
which is wrong. In Clause 38, Subclause 1, the same 
point regarding ''may'' occurs, and the word should 
be altered to "shall". Then again you will notice that 
we are required to appear before the Commissioner, if 
so summoned, just as if the Commissioner were a judge. 
We are bound to attend and give· evidence in like man
ner as persons summoned on inquiries before the Master 
of the Supreme Court. By this means the Commissioner 
may get the whole gist of our side of the question, 
which may take the ground from under our feet if we 
desir-e to appeal to the Supreme Court. 

272. By the CHAIRMAN: I do not think such full 
power of 'inquiry is providecl in the Fec1eral Act?-No. 
I suggest that you should try putting in clauses of a 
more conciliatory nature. ·what we would like ,Youlc1 
be for the Com;nissioner to say, "Well, you have put 
in this valuation, but you just come to my office anc1 I 
will show you that you are wrong.'' He might be able 
to sho"· us that the adjoining lanc1 hac1 been sold for 
£70 not long before, and that woulc1 satisfy us that 
the yaluation we had submitted of £60 was wrong. 
Nowadays the Commissioner's attitude is "£70, anc1 I 
wont tell you why." That is wrong. 

273. By Hon. IL S. W. PARKER: If the clause were 
amenc1ec1 so as to provide for you to be summoned to 
appear before the Master of the Supreme Court, woulc1 
that be better ?-Yes, if the Commissioner is put on 
the same footing as vYe are. 

27 4. Yon want some quick, expeditious way by 
,vhich these matters cari be dealt with ~-Yes. In Clause 
41, which deals with appeals from an assessment of tlrn 
Commissioner, there is provision that the Commissioner 
shall give to the objector written notice of his decision. 
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I think we have all seen those notices. They simply 
say, "Your objection has been turned down, and we 
advise you that in accordance with the Act, you have 
so many days within which to apP'eal to the Supreme 
Court.'' I would request that the Commissioner be 
required to furnish detailed reasons for his decision. 
I wish to deal with Clauses 45 to 48 in general terms. 
There is only one proper interpretation of the meaning 
of the ,v_ord ''value.'' As it is, we have either to get 
at w!1at 1s the true value or to have a mythical meaning 
applied to the word. These clauses apply the mythical 
interpretation. . In other words, it is a flippant use of 
the word that rs so well known to us. What happens 
is that the value of a property may be put in at £100 
and the Commissioner says, '' I have my doubts about 
£100 representing the value. For the purpose of this 
Act, _I am going to make it £200,'' In my opinion, 
that 1s absolutely bad from a moral point of view. It 
would be better if the valuing of shares were clone by 
a public accountant, because that is his life's work. 
He goes through the balance sheets, looks over the vari
ous items, and decides what he considers to be the values 
of the shares. That may be the value, but is 
that the value on which tlie surviving partner 
will pay respecting shares of a deceased partner~ 
No, because he is in a very strong- position. 
The Commissimmr comes along a]l(l says, '' Irrespective 
of the price which the surviving partner will pay to the 
estate of the c1eceasec1 partner, we will make you pay 
c1uty on a fictitious figure." That is morally wrong. 
Clauses 4fi anc1 48 represent the cleverest means of tax 
extraction I have ever read. Clause 46• provides that 
for the purpose of assessment of c1uty where any part
nership is carried on .... the value of the share or in
ternst of a non-domiciled partner shall be assessed on 
the value of the assets in 'ilV estern Australia. In other 
words, that is a direction not to value the assets at £100 
hut to value them at£200. That is wrong. The valua
tion of shares is the value. you place on those shares 
looking at <]Uite a number of things. I warn the select 
c-ommittee tlrnt Clauses 47 ancl 48 have been the subject 
of cleeisions by the High Comt of Australia, the 
Supl'enrn Court of Western Australia and the High 
r'o1ut of Englanc1, and the decisions of those courts s•ets 
out de.finitely what is the value of a share in a company 
of this nature. We al'e quite well aware why the de
partment wants this legislation; it is because they have 
J,een beaten straight anc1 fairly in the courts of law. Now 
they say, ",~re will take from you those points which 
enabled you to succeed- in your cases.'' This tyP'e of 
legislation iR equivalent to preventing a criminal from 
1,ringing in evidence in defence. In Western Australia 
many people have turned their affairs into limited lia
hility companies, which is quite legal. The Companj,, 
Act says that the)' may do so. It has been held in many 
taxRtinn cases before the courts of Australia that when· 
a man avoicls taxation legally he is entitled to do so. 
The next thing is that ?OU see the nbsurc1it? of fl com-
11any such as they Rre getting at ,.-hern the net nss"b 
on the balance sheet coulc1 be £5 for ev,ery £1 share. But 
YOU could no more sell those shares for ls. each in Perth 
than fl;1·. No dividend has ever been paid. It is pro-
110se,l to tax the estate on the £5 shares; in other words 
something- like 500 pe1· cent. The courts have laid clown, 
ns ]\fr. Parker nncl Mr. Nicholson know, the basis of 
Yaluation for shares in proprietary companies, in other 
,rnrc1s, a one-man company, and they have saic1 that when 
;1·ou mafoe a valuation of such shares you must bear in 
minc1 the realisability which is dependent upon the shares 
1,eing listed on the stock exchange or whether there is a 
Testrietion in the articles. Now it is proposed to take 
nway our defence anc1 to-clay there are innumerable one
man companies anc1 they are doing no harm. I c1o not 
s,•0 any l"eason why the valuation of partnership in
terests should not be left to an accountant while, regarcl
ing the valuation of shares in the company, this should 
he carried out on the lines laid down by the courts. 
manse 60 enables the Commissioner or any officer full 
:incl free access to all lands, buildings, etc.; in other 
words, if your mother were to die and she had a nice 
house, the Commissioner coulc1 come in any time he 
liked. 

27,5. By Hon. H. S. W. P ARKE,R: But only for one 
11mposef-Yes, but he might stay for a week. 

The Co1n1nittee ai1,joiirnec1. 
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TUESDAY, 23rd OCTOBER, 1931. 

Present: 
Hon. J. Nicholson, :VI.L.C. (Chairman). 

Hon. G. W. Miles, M.L.C., Hon. II. S. W. Parker, M.L.C., 
Hon. H. Y. Piesse, M.L.C., Hon. II. Sec1c1on, M.L.C. 

NORMAN TEMPERLEY, General Manager, Millar 's Timlicr aill1 Trading Co., Lt<1., cxaminetl: 

276. By the CHAIRMAN: You desire to give some 
evidence on this Bill ?-Yes, largely on general lines. 
The chief point I want to make is that if this Bill be
comes law, the effect of it will be, in the case of a com
pany like mine, that the company will have to pay the 
duty. My remarks refer to Clause 49. In practice, that 
is what will happen. It is only on Clause 49 I propose 
to say anything at all. I think that clause, if enacted, 
will seriously affect companies like Millars. The diffi
culty of arriving at the proportion of our assets in 
vVestern Australia, of course, is common to all com
panies trading in various countries; but my main point 
is that the clause would impose an additional tax on our 
company. From information I have about the operation 
of a similar provision in Queensland, I understand that 
companies in that State, rather than face the effort 
to collect from the estates of c1eceasec1 shareholclei-s, 
pay the tax themselves. In fact., I cannot think of an}' 
machinery whereby we could compel the estates of 
deceased· shareholders to reimburse any duty paid. We 
have no power, so far as I know, to withhold dividends 
or to withhold registration of transfer of shares. 
Therefore this would be an additional tax. I say that 
timber companies are already taxed up to the hilt in 
evei·y conceivable way .. I consider that we are p_aying 
our faiT share of taxat10n. We are one of the biggest 
customers for the services of the railways, wharves ancl 
harbours. We pay all the taxes other companies pay, 
and in addition we pay road board rntes and vermin 
rates in respect of our sawmill holdings although we 
only hol,1 them from year to year for the i-ight to take 
tin1ber off them. 

277. Do you pay royalty?-We pay royalty on tim
ber, whilst, for instance, golcl pays 110 royalty. \7i.fe 
pay wliarfage on the timber we export, whereas coal 
and wheat, for instance, pay no wharf age. So. that "·e 
really are contributing our fair share of taxat10n, and 
I do not think it reasonable that we shoulcl also be 
includec1 in this clause. I have read that it is proposec1 
to exempt gold mining from the clause, anc1 it seems 
to me that on similar grounds we are entitled to be 
exempted, if indeed anybody is going to be included 
eventually. I would like to explain that in a company 
such as ours very big blocks of shares are held by in
vestment corporations not by indivicluals. Those in
vestment corporations,' which in turn have their hundreds 
of shareholders, are not going to clie. 

278. By Hoi1. H. SEDDON: In that case would the 
measure apply?-The tax would not be paicl, because 
the case would not come within the scope of the clause. 
It is a thing that could not be covered. But, reall~-, 
my main point is that this would be ac1c1itional taxation 
on tho companies, because I know perfectly well that 
there is no chance of collecting the tax from the estates 
of deceased pernons. 

279. By the CHAIRMAN: Your company is domi
ciled in Lonclon ?-It is incorporated in Lonclon, and if 
operates all oYer the wodcl. 

280. Yon have businesses in c1ifferent parts of the 
worlcl ?-vV e are sawmilling here, ancl in Tasmania, arn1 
in the Philippine Islands. We have machinery com
panies in Englaml ancl France. We have branches and 
stocks ancl re-sawmills in many parts of the world
South Africa, India, New Zealand. 

281. The holdings of your shareholders, generally, 
I suppose, would be above the exemption incluc1ec1 in 
tl1e proviso to Clause 49, £50?-That is so. 

282. As regards your holdings generally?-I have 
not seen a list of shareholclel'·s for a goocl many years, 
hut I imagine there al'e between 1,200 ancl 1,500 share
holders. A good many of those shareholders are small 
shareholders. 

283. Over £50 ?-Not on the present share value. A 
good many people hold 100 shares, 150 shares, and that 
sort of thing. But, still, I really have no knowledge 
of the matter, as the whole of our share register is h1 
Lonclon. 

284. I take it you have never been asked on the 
part of any of these shareholdern to transfer shares to 
your local register?-No. It is unthinkable that share
holders shoulcl ask for that, as there is no market for 
the shares hme. We have a very handsome volume that 
is called the local share register, but nobody has ever 
applied to have his shares transferred to the local regis
ter. I think there are a few shares held in Australia, 
lrnt they are on the London register. 

285. By Hon. H. SEDDON: Can you give us any idea 
what would be the cost of transfer of your shares in 
vVestern Australia as compared with the cost in London? 
-I clo not know. 

286. Suppose a person whose shares were registerwl 
in 11/ es tern Australia wished to sell them, those shares 
would carry stamp duty in vVestern Australia?-If they 
,Ycre transferred hern, yes. 

287. Have you any idea how the stamp duty here 
com pares with the stamp duty in Great Britain ~-I 
haye not. 'I'hat is an asp.ect of the matter which I have 
never gone into. I have never had anything to do with 
the share side of the business. 

288. By Hon. G. Vv. MILES: If it ,became known 
that this Bill was enacted, clo you consider it would 
haYe detrimental influence on the introduction of capi
tal into Vv estem Australia ?-That is my opinion. If 
one read in the '' Financial Time.,'' of LJndon, a para
graph to the effect that this kind of legislation was 
becoming operative in Australia, and .. Western Aus
tralia in particular, it would definitely have a detri
mental effect. 

289. And that is the reason why the Queensland com
panies do not make the matter public?-That is what I 
am told. 

290. The Queens)and companies are paying the duty 
themselves ?-The duector of a large company said to 
me, "~Ve would 1;ot think of advertising the thing, be
cause 1t would immediately affect the yalue of our 
shares on the London market.'' He said that they 
paid the duty themselves, partly for that reason, and 
partly because it would be impossible for them to col
lect the duty from shareholders. 

291. By Hon. H. S. W. PARKER: That would be 
cheaper than making the calculations?-Cheaper than 
collecting. The calculations are made because the com-
panies am paying the duty. ' 

292. I suppose, rough and 1·eady, on the safe side, 
so that the Government will accept the calculations?
I think that is so. 

293. By the ·CHAIRMAN: Are them aa1y othe,1j 
points in the Bill you would 1ike to refer to ?-I do not 
think so. I have dealt with the only point to whic.Ji I 
have really given attention. 



HERBERT WILLIAM BYFIELD, Chief Probate 
Stamp Assessor, Treasury Department, examined. 

294. By the CHAIRMAN: Have you prepared a 
statementf-No, but I have a few remarks I would 
like to make. First of all, I want to correct a wrono
impression that seems to have been gained not 0111; 
by members of the Legislative Council, but of the 
Legislative Assembly. That impression is that the col
lection of probate duty is done by the Taxation De
part11:ent._ That department has nothing whatever to 
do with it. It is directly under the Commissioner of 
Stamps, who is the Uncler Treasurer, and the duty is 
collect:d at the Su]Jreme Court. The work is done by 
what 1s really a branch of the State Treasury, quite 
independent of the CommomYealth. 

295. By Hon. G. W. MILES: Then Sir Walter 
. James in his evidence should have referred to Barrack
street instead of to Forrest Place?-Yes. Sir \¥alter 
was astray in his evidence, and I thought that when an 
authorit3· such as he could be astray, it was as well to 
correct the ,nong impression. 

296. By Hon. H. S. W. PARKER: There is a Fecl
eral duty?-Yes. 

297. Then do you not work in with the Federal 
authorities in arriving at valuations?-To some extent 
"IZe do, but those instances would relate to the valuation 
of real estate only. There is a dual valuation branch, 
the officers of which effect the ,aluation of real estate 
for probate duty and Commonwealth estate duty. Th:1 
is tlw only point of co-ordination. There are ,aluers 
"·ho do that ,,ork for both offices. 

298. But do not the Federal Taxation Department 
authorities keep an eye on taxation returns?-Yes, for 
the purposes of esiate duty. The Federal duty applies 
to estates of a ,alue of over £1,000. Periodically 0110 

of their assessors goes to the Supreme Court a~d in
~peets the returns lodged for probate duty. If he finds 
there papers in connection with an estate the value of 
which is gfren at £800, seeing that his department does 
not get a return in connection with such an estate he 
will go through the documents because he may think 
there may be assets respecting which we cannot· impose 
taxation but which may bring the estate up to a value of 
over £1.000, thereby rendering it liable to the Fecleral 
estate duty. 

29fl. Then the Federal authorities keep an eye on 
income tax returns with a vie"IZ to assessing duty under 
the Federal law!-Yes. 

300. T·hen c1o you not also "·ork in with the Federal 
authorities in irnvmg at assessments ~-No. Our 
assessments are made months and sometimes ,ears be-
fore theirs are :finalised. · 

301. Do you not amend ,our assessments 1-Verv 
rarely on their :figures. Our Act is not so framed i; 
many instances that we can take the :figures on whiel1 
thev assess. 

302. Do not thP Federal authorities sometimes :finrl 
that a return put in is not accurate, having in view tl1e 
income tax returns of the deceased ?-That i~ so. 

303. Then they amend it because the return was 
wrong. Do you ~ot, in view of the information the 
Federal authorities ha,e lJeen able to glean, take ad
vantage of that faet~-In nine cases out of ten, the 
solicitors or execufors clealing with the estates advise 
us of t 1, e existence of certain assets of which they were 
not aware, and we amend the assessments accordingly. 
It is ,ery rarely that "l\"e have to approach them. It 
1Youlcl he in one ease in a hundred. 

304. It is in respect of the hundredth case that you 
do work in harmony with the Federal authorities and 
benefit from the information they glean ~-Yes. 

305. In other words, although the two sections are 
entirely separate in every possible way, you do work in 
harmon3· at times?-Yes, provided the duty is worth 
recovering. We would not bother with a matter of 
under £100, but if the estate is a large one, then ,Ye 
are usualh ad,ised b, the solicitor or executor. An
other point that 'has heen raised refers to
the Federal Ro;rnl Commission supposed to lJe 
making a report relative to double taxation. 
Ever since I ha,e been connected "·ith the Pro
hate Office and ewn before that, the Premiers of 
the various States ha,e met in conference annually, and 
it has been demonstrated that the various States all 
have different views. That 'has gone on for the last 
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ten years and the Premiers have not been able to arrive 
at any basis whereby double taxation can be avoided. 
Some of the States will not give way or compromise in 
any direction. We had it in mind here some years ago 
to amend our Administration Act, but the task has been 
delayed awaiting :finality ,to be reached at the Premiers' 
Conferences, but so far these have led to nothing being 
done. We have had to amend our Act so that we may 
hold our own. 

305A. As a result of the Premiers' Conferences, was 
it not decided to appoint the Royal Commission to which 
reference has been madef-That would be so indirectly, 
but the trouble is as to whether the various States will 
pass the necessary legislation to honour ,the :findings of 
the Royal Commission, once the report is furnished. I 
very much doubt whether they will . 

306. Do you not anticipate the report of the Royal 
Commission with regard to death duties will be avail
able very shortly?-I think the report has already been 
furnished. I gave evidence before the Royal Commis
sion two years or 18 months ago, and the Royal Com
missioner said it was a wonder to him that we eolleetecl 
any probate duty at all because our Aet 11·as the most 
loose he had had anything to do with. 

307. Have you seen the report?-Wo, but in an 
aeeountaney journal I take, I have read parts of the 
report from time to time. 

308. By the CHAIRMAN: I ,think the Royal Com
mission has issued sectional reports, anc1 I clo not 
think that relating to death duties has been issued yet! 
-That may be so. 

309. By Hon. H. S. W. PARKER: Do you not think 
that ,the report of the Royal Commission will be very 
valuable to us in framing legislation in this State~-! 
do not see how it can help us very much, because our 
Act is so obsolete. Before we ean do much, we must 
tighten up the provisions of our Aet. 

310. You have embodied an entirely new de·par,ture 
in Clause 49 so that the Bill repre,ents more than a 
mere tightening up of the Aet~-Yes, I shall deal with 
that point directly. In support of the general remarks 
I was making, I would point out that I went. through 
the Commonwealth Year Book for the last six years 
and found that the average duty per head of the popu
lation of Western Australia has been 3s. 7d. I had to 
resort to the Commonwealth Statistical Bulletin, the 
quarterly publication, to get the ~atest :figures, because 
the Year Book for the last :financial year has not been 
published. You will :find the latest details on page· !57 
of Bulletin 135. The next lowest State was Tasmama, 
where the duty represents 7s. 8d. per head. 

311. By Hon. G. W. MILES: Would not the fact 
that Western Australia has ,the lowest average be be
cause there are more wealthy estates in the Eastern 
States~-Tasmania is not a more wealthy State than 
Western Australia. I will prove that statement shortly 
by a reference to a report of the Commonwealth Grants 
Commission where it deals with probate duty. 

312. I .;as speaking more with regard to Victoria and 
New South Wales~-Those· States haYe a larger popu
lation, but they have their poor people just as ,Ye ha,c. 

313. But they have more rich people~-Yes, but a 
great many more poor people than we have. In Sou!h 
Australia the average duty is lls. ld. per head and m 
the other States the average is higher. On page 111 
of the repor,t of the· Commonwealth Grants Com.n:us
~ion the follo'IVing sentence appears under the headmg 
of "Death Duties":-"The rates imposed do not vary 
Ye1-y much among the States except in West
ern Australia, where the rate of tax is little 
more than half that of other States.'' And 
on page 112, they give a table with the 100 
:figure representing all the States, while the Western 
Australian index number is 66. The next lowest is Vic
toria, with 90. All the other States are over 100. Mr. 
Ji1.iles referred to some of the Eastern States being 
richer than Western Australia. On page 148 of the 
same report, there is given the Commonwealth estate 
duty eolleeted ove~- all the States. There we find that 
"\Vestern Australia is £42,000 and Tasmania £20,000. 
Yet when it comes to collecting probate duty, Tas
mania collects over £100,000, while our average is a.bout 
£70,000, proving conclusively that, regarding this work, 
the wealth of the States cannot eome into it; 
rather does it show that our Aet is lacking for the eo1-
lection of duty. 



· 314. By Hon. G. W. MILES: You mean in the rate~ 
-Ana. also in the avenues through which duty is being 
evaded. That is where we are losing duty. As to the 
proposed amendments, there is nothing really experi
mental in the Bill; practically everything there has 
been in force in the other States. 

315. By the CHAIRMAN: Which of the other States1 
-Most of them have the provisions we are suggesting. 
Of course, as to the vexed question containeid1 in Clause 
49, only New South Wales ancl Queensland have that 
enacted. Sir Walter .James said tha.t to provide' for the 
filing of the statement within three months after pro
bate had been granted b,Y the court was too drastic. 
Actually that is only copied out of the old Act; it has 
worked very well for the last 31 years. 

316. By Hon. H. SEDDON: What happens if they 
are unable to complete it in the time ?-They are not 
harshly treated. That provision is enforced only when 
someone is trying to withhold the statement. We must 
have some machinery clauses to enforce the lodo-ino- of 
the sta!ement. When a:1 executor is really trying to 
loclge his statement, he 1s never harshly dealt with. 

317. If he wishes for an extension of time~-Ee 
can always get it. Then Sir Walter .James declared 
t~at t!1e de~tion _of ''gift'' was too wide. When you 
give 1t consideration, it is not too wide because, :ff 
we were to close up only one avenue, they would straight
way resort to the other avenues to evade payment of 
duty. All the provisions in that definition are taken 
out of other Acts. They show where payment of pro
bate duty has been evaded in this State. So I cannot 
agree that we should take only part of them and leave 
out the others, because that would be inviting many 
persons_ to evade duty the other way. Sir Walter .James 
also raised the point regarding gifts to charitable insti
tutions, saying that charities should be exempt. The 
Com~ttee should consider that very carefully before 
adoptmg the suggestion, because already "charitable 
institution" has a very wide definition coverino- any 
church aetivities at all. ' " 

3,18. By the CHAIRMAN: In which Act does a 
church come under the definition of charitable institu
tions~-! do not know, but I had occasion to get advice 
on '' charitable institutions'' for stamp duty, and I 
really think that any activities of a church come under 
the heading of charities. 

319. By Hon. H. V. PIESSE: Could not charities be 
spe~ified in the Act ~-They could, perhaps. If it is 
desir_ed to . ex~mp~ from duty special gifts to any 
charitable mstituhon, it should be mentioned in the 
Act. 

320. By the CHAIRMAN: In the Tasmanian Act 
'' charitable object'' includes any free public library 01· 
m;1seum or public institution for the promotion of 
science and art, or a public university~-! do not. think'. 
~he Commissioner would object fo any of those beino-
1ncluded. "' 

321. And public hospitals and convalescent homes?
Any exempti~n for hospitals should include only Gov
ernment hospitals. For example, we could not include 
the ~t. 3:ohn_ of. God Hospital, because that is a profit
makin~ 1:1st~tu_t10n. We could exempt on'ly hospitals 
under JUnsd1ct10n of the Government and conducted in 
the public interest. 

322. There are also included in that definition re
ligious bodies and the purchase of sites and the erec
tion of buildings for public worship!-! do not think 
w_e could go as far as that, but I am sure the Commis
s10ner would not object to the first lot you read out 
nor to public hospitals under Government control. Any'. 
thing that is fo: the benefit of the taxpayers generally 
would not be ob.Jected to; any institution in the control 
of which the taxpayers as a whole have a say. 

1323. Now_ there is the other question, that of tlie 
two-;i:ear per10d ~-The Bill provides a two-year period 
for gifts. I stress the necessity for retainino- that period 
as, in my dual capacity of probate and sta

0

mp assessor 
I find very many transfers going through. They com~ 
in and say, "We want to put this through because the 
doctor says he has only such and such a time to live.'' 
We cannot get a favoura.ble decision of the 
?ourt. under the double duty provision, for it 
1s . difficult to prove the intention to evad~ duty. 

It is very difficult to prove the intention. It has been 
done to my knowledge only once in this State. I could 
name a prominent man who, whenever he becomes_ ill, 
makes a number of gifts, but he is still alive. Many 
gifts are made with the object of evading payment of 
duty. Some of the States have a three-year period, but 
I consider that too long. Two years would be reason
able. 

324. By Hon. H. S. W. PARKER: Have you heard 
of a man having given his property away in such cir
cumstances and, before he has got it back, the donee 
has died ancl he has had to pay probate dutyf-I have 
not had half-a-dozen such instances in eight years. 

325. That would mean payment of double probate 
duty?-Yes. The payment of considerable duty is 
evaded by people making gifts after being told by a 
doctor that they cannot live long. 

326. You mean by avoic1ing payment of cluty~-,-Yes. 
327. By Hon. H. SEDDON: The Commonwealth Act 

stipulates 12 months; why do you propose two years?
Three of the other States have a period of two years. 
I suggest a two-year period based on the documents that 
pass through my hands. 

328. By the CHAERCM:AN: Which are the three 
States that have a two-year period 1-I cannot mention 
them off-hand, but New South Wales is one. The ;two
:,-ear period would be sufficient. 

329. By Hon. H. SEDDON: If a man attempted to 
evade payment of duty he coulc1 clo so only through 
expectation of death within a comparatively short
period, say 12 months. Why have you selected two 
:s·ears ?-On the documents that pass through my hands 
I know that gifts are made more or less to avoic1 tlie 
payment of duty. 

330. By the CHAIRMAN: Wh:v not suggest five 
:,-ears?-I know of only one man who was told he was 
dying and who survived for five years but a number do 
survive the period of 12 months·. ' 

331. By Hon. H. ,s. W. PAR-KER: Queensland has 
a period of two years~-I think that is fair. 

332. Hon. H. Y. PIESSE: The Commonwealth Gov
ernment are pretty grasping, anc1 they have only one 
year. 

333. By the CHAIRMAN: Seeing that the present 
1)eriod he-re is six months, do not you think that a jump 
to bvo years would be a little c1rastic?-It may appear 
so, but not when considered in the light of experience. 
You l1ave to consider the intention. namely, that gifts 
are made to avoid the payment of -probate duty if pos
sible. Why let an estate escape because a man lives 13 
months and charge an estate if the donor dies in less 
tl1an 12 months, 

334. Do you wish to interfere ,Yith the right of a 
man to _make a disposition of his property during life~ 
Surely 1f a ma;n has been fortunate enough to get to
gether a certam amount of propert:,-, he shoulcl have 
some right to dispose of it without the harassment of 
having to pay more than the usual stamp duty when he 
transfers property. Ee has to pay stamp clui:y on pro
perty transferred f-Onlv on real estate. 

335. And on shares~..:.....on some shares, but Common
,rnalth bonds and fixed deposits are free. 

336. By Hon. H. S. W .. PARKER: If he gave Com
monwealth bonds away within six months, woulcl you 
get probate duty on them!-Yes. 

337. How would you find ouH-We have 1\"avs ancl 
means of finding out. When the estate is of any size, 
the passbooks are lodgecl. and probablv thev contain 
an entry '' Commonwealth bonds, interest.'' .. Then we 
ask where the bonds are. We do not 1\"0rry about small 
stuff. 

338. Eon. H. V. PIES SE: You are reallv concerned 
nhout tl1e transfer of pronerty. A man would not give 
n"lvqy £] 000 in hard cash. 

:139. By Hon. H. '8. W. PARKER: Sunpose a weJJ
+n-clo man macle ,i, gift of £100 to eacl1 of his clauo-hters 
,it Christmas time, that would be covered b':;, the 
m;as~re?-Y~s, but we do not worry about that sort 
n rr1ft. If 1t l1as been his custom to make such o-ifts. 
,,.,, clo not assess them. 0 

340. But :you could assess them ~-The measure might 
cover such_ gifts, but so long as it is a man's prac,tice 
to make gifts or donations at Christmas time we allow 
them. ' 



3-il. Hon. H. S. W. PARKER: Gou1c1 not pro-
vision be inserted to protect such gifts~ You might 
not always be in that position. 

342. By Hon. G. W. MILES: I know a man who 
gave his family a motor car. If he died withm two 
years, the car would probably be worn out and you 
woulc1 come on the estate for probate !-Only on the 
value of the car at the date of death. 

343. Bv Hon. H. S. W. PARKER: A well-to-do man 
whom I know makes gifts .to his family and, thoug,h 
they are legitimate gifts, if he died within two years, 
the douee would have to pay the probate duty,-Who 
is going to discriminate between legitimate gifts and 
other gifts~ 

344. Throw the onus on the donee, but give him 
some right!-I would not object to that. So long as 
it had been the practice·, I would not abject on proof 
being given by the donee. 

345. By the CHAIRMAN: Can you indicate the 
number of instances in which men have died within one 
year and two years respectively of making gifts ?-To 
ascertain those :figures ,.oulc1 involve a lot of work. 

346. You said that the c1ocuments passing through 
vour hands had in:fluenced you in suggesting two. years as a necessary period. Have you kept any record of 
the number of instances °:-No. One of our difficulties 
has been in respect, not to absolute gifts, but to gif.ts 
that do not attract probate duty and have passed to the 
survivor without any duty being payable-joint ten
ancies, annuities, settlements, etc. 

347. By Hon. H. V. PIESSE: Do you have many 
instances of joint bank accounts passing in th_at way~ 
-Yes, I suppose that "·here husband and wif: _have 
as~0ts, 50 per cent. of the bank accounts are held Jomtly. 

348. By ,the CHAIRMAN: Are these joint accounts 
generally ·kept in the case of. small estatesf-We :find 
them in large estates also. It 1s not the small man who 
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tries to evade duty. . 
349. In the majority of cases are they comparatively 

small estates?-No. There may be only a compara
tively small amount in the bank in an estate of £5,000, 
or i~ other cases the amount may be only £100 or £200. 

350. That rather indicates that these people are seek
ing to use their money wisely. They have not kep,~ joint 
:i.ccounts to e,ade the payment of duty, but for t1rnir own 
eonvenience~-We are not after those people. There 
is ,ery little duty involved in sueh cases. . 

351. By Hon. H. V. PIES SE: But you are gomg 
to break down that convenience .. If one of the per
Rons dies the other cannot draw on the accounH-There 
is no reason why the account should not be dr,:iwn on 
straight away. 

352. As the Bill is drafted probate duty must be 
paid before the account can b~ ~rawn i:pon ~-So _long 
as ,the duty is secure the Comnnssioner will alway~ issue 
probate. I have had a number of cases in which,. to 
enable people to pay the duty, I have got them to gwe 
me a cheque, which is put through the bank the follow
in er day and have issued pro bate then and there. 

353. 
1

I kno,. of a man who has a joint account with 
his wife for £100 so that if anything happens to him 
his wife has that much available at once. Under the 
Bill that money ,.ould not be available?-I do not 
think there would be any difficulty. 

354. By Hon. H. SEDDON: Do you ,think that diffi
culty could be overcome by having a limited amount 
for joint banking accounts ~-I do not think the Com
missioner would object to that. 

355. In eases where gifts have been made, the execu
tor is responsible for the payment of duty, but as the 
assets will have passed to another party how can he 
pay the duty~-That is only where it has been a gift or 
settlement. Sir Walter .James suggested it should be 
thrown back upon the estate to do the colle0ting. In 
ordinary probate matters the executor would be looked 
to for the dut,. In a number of estates several legacies 
may be left. ·In some eases the legacy is free of duty, 
and in others, under the same will, the legacies are not 
free. 

356. By Hon. H. S. W. PARKER,: Suppose the 
exeeutor does not handle the property?-The Commis
sioner would not object to having, on behalf of the 
executor, to colleet the duty from the donees in such 
cases. If an executor wanted our help in the collec
tion of the duty he would soon get it if we had the 
necessary authority. With regard to Clause 20, interpre-

tation of a settlement, this has been in the Act since 
1903. Sir Walter James now says it is too wide. He 
put it- in the original Act, and it has not operated 
harshly. 

357. By Hon. H. V. PIESSE: What about Cla<J.Se 
21,-That is a section of the old Act. It presents no 
difficulty. 

358. Do you think three months is a sufficiently long 
period ?-So long as people are doing the right thing 
there is no difficulty about that. 

359. By Hon. H. S. W. PARKER: We have to as
sume that the Co=issioner will never do the right 
thing?-If too long a period is allowed, people will take 
full advantage of the Act before they put things 
through. One is up against a proposition when one is 
dealing with some shrewd .Jew, for instance. 

360. Co-uld you not put in '' such time as the court 
may allow"?-The word "court" could be substituted 
for "Co=issioner." Clauses 45 to 48 deal with ,alu
ations. Amo1;1,gst all the witnesses who have been called, 
only Mr. Wilson of the W.A. Trustee Company has 
offered any objection to these clauses, which are taken 
from other State Acts. It is very material that they 
should be left in the Bill. At pres'ent considerable 
amounts of duty are being e,aded because no definite 
system is laid down for arriving at the valuation of es
tates that are held in partnerships or proprietary com
panies. Other States have had a siniilar difficulty. 
These provisions are very necessary. A little while ago 
I was dealing with the case of a family company. There 
'l'l"e~·e only two sharehdlders who held uver 20,0'00 shares 
apiece, and three other persons who held one share 
each. All sorts of restrictive provisions were impose,1 
against the transfer of the shares. They could not be 
sold, for instance. When we came to value the shares 
'l'l"e found they represented over £1 each. When they 
were lodged for probate they were put in at abo~t 
one-third of their value. They were written down 
because it. was stated that it was impossible to sell the 
shares owmg to the restrictions. If these clauses are 
deleted it will mean that any man who wants to e,·ade 
dut:y, a f~rmer or a storekeeper, has only to put his 
busmess rnto a company, take all the shares hiniseTf 
other than three or four nominal holders and reduce 
the value of his shares by half on the gro~nd that ,thev 
cannot be sold on the Stock Exchange and there ar~ 
other restrictions against the transfer. 

361. Could you not say '' the value shall be the value 
of the shares to the beneficiaries or the estate"?-Hm,-
1rnuld you arri,e at that? 

3·62. The courts have decided there are many ways 
of arriving at the value. There is an objection to this 
principle. A man living in Perth may have a farm that 
is being managed by a practical man. Ee forms it into 
a company. If the practicaI man sells out his shares 
the city man is done, especially if the practical ma1: 
sells out to a non-farmer. There must be restricti,e 
dauses in the articles, so that the practical man cann ,,1 
~ell to a_nyone he likes, and so that the city man, ,.ho 
1s :financmg the farm, eannot sell to anyone he likes?
These restrictions are only in family concerns but that 
is where our difficulty crops up. ' 

363. The ,alue of the estate to the deceased sureh· 
rould be ~rriv>ed at~-It is a most vexed question, ancl 
0ven the Judges are not sure on the point. It is onlv a 
matter of evidence, and argument crops up each thnt>. 
The case I have quoted was that of a big· pastoral 
station, and the holding was over 20,000 shares ,.Jiich 
were returned at 7s. per share. 

364. In that particular instance, who got the shares? 
-The executor held them in his name, and he said that 
he could not sell them because of the restrictions. 

365. He distributed those shares to someone ?-Yes, 
the family. 

366. Then they must be of some value to the family? 
-But you cannot prove what the value is to the family. 
Say you have a house worth £1,000, and you take a half 
interest in it, give your wife an interest to the c,ctGut of 
£498, ancl give others the two remaining shares; y<H11 
say straight away that there is a restriction on the va;tuo 
of those shares and you reduce the value of the prob~1to 
to £500. 



367. It depends on who gets the shares. I am not 
suggesting the law should remain as at present, but you 
want to get what is the true value. Take a legal part
nership: I suppose 99 out of every 100 have an arrange
ment whereby if one partner should die, the other shoul(l 
pay to the widow of the deceased partner a certain sum. 
That is all the estate gets out of it!-We nev•er have 
any difficulty in such a case, because it is a genuine 
transaction. It is in regarcl to the family concern that 
there is trouble. I had a case at Bridgetown recently. 
The father aucl son were operating a big orchard say, 
worth, £5,000. The father said to the son, "I will give 
you an option of purchasing my half share for £1,000.'' 

368. By Hon. H. V. PIESSE: That would be con
siderably under-valued!-Yes, and that is what we are 
up against. 

369. By Hon. G. W. MILES: Could not you make 
provision to force the property to go to auction, and 
thus arrive at the value?-That woulcl not be fair; H 
woulcl mean unnecessary expense on the estat•e, and it 
would saddle the estate with costs that probably would 
pay more than the cluty. 

370. By Hon. H. S. W. PARKER: What you have 
to clo is to trv to arrive at the value of the estate onvhat 
the beneficiai·ies get ?-With regard to ordinary <Jom
panies, where, the shareholders are not related, we do 
not have any difficulty. If Mr. Piesse were in partner
ship wffh me he would want his pound of flesh, just the 
same as anvdne else· but if it were a relationship affair, 
it woulcl b; a differ~nt matter. It is necessary that pro
vision be made to value the interests of family con
cerns. 

371. By the CHAIRMAN: You notice that in 
Clause 48 some reference is made to a proprietary com
pany, and they are put on a different basis. Clause 47 
provides that in the valuation of shares of a share
holder in any proprietary company the shares shall be 
valued as if the company were a partnership and the 
shareholders were the constituent partners. You are 
placing a pr·oprietary company in much the same po~i
tion as a partnership!-In one respect only. For 111-

stance, in respect of companies like the "West Au5-
tralian'' newspaper or the Swan Portland Cement Co. 
tlrnre is no clifficnlt-v because the shares are quoted on 
the Stock Exchange," lmt as soon as you deal with shares 
uot on the Stock Exchange, you are told, ' ' The shares 
are not quoted, and I cannot sell them,'' and they want 
to decrease the value. Because they are not quotecl on 
the exchange they want to take 25 per cent. off the 
value. 

372. Do not you think that in respect of a private 
company or a partnership the persons interested hav,e a 
perfect right to put on such restrictions ?-I have no 
objection to rPstrictions, but they should not ~e used ~o 
write-clown the value of the shares, and that 1s what 1s 
being clone. 

373. Is not that a mistaken view1 If a person en
te1·s into an arrangement like that, it is not clone with 
the intention of writing-clown the value, but for the 
sake of the protection of each of the parties!-Ancl you 
straightway lose your duty. 

374. It is a perfectly fair course to follow~
It might be as far as they are concerned. First they 
get the protection they want by forming a company 
ancl, J1aving that protection, they want to use the same 
provisions to write-clown the value of the holding wheu 
a member of the concern dies. 
. 375. That brings you to the question of value. If 
the proposccl provision will not enable you to arrive at 
the true value as affected by the restrictions, surely you 
1voulcl not say the clause as framecl would clo this'/
W e ,vould get the true value by ignoring the restrictions. 
If it is necessary to impose restrictions so as to limit 
the people who can form a company, then some benefits 
must be conferred. But it is difficult to prove what 
those benefits are. 

376. Dealing with the question of restrictions, you 
know that in connection with land it not iuf1,equently 
happens that certain restrictions are placecl on its use, 
it may be a right-of-way or a water-way. If such re
strictions are properly created in regard to land, why 
cannot some such restriction be created, and rightly 

· ci-eatecl in regard. to the disposal of shares in what we 
might call a private company~-Then you are going to 
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clefeat the intention of the proposed Act, the object 
of which is to prevent people from evading duty. 

377. But is it an evasion of duty if a man legiti
mately does a certain thing~-Then everyone in posses
sion of an asset will form it into a company. 

378. By Hon. H. V. PIESSE: It is the arriving at 
the va.lue of the shares about which you are concerned~ 
-Yes, we take a liberal view in arriving at the value of 
shares. We take the asset value and then we take the 
earning capacity, that is, what the profit and !oss ac
count and balance sheet show each year. Then the two 
are workecl in together. Shares might be worth £1, but 
,ve have to discount that £1 for the simple reason that 
the company may be showing a loss. On top of that, 
the company could say, "You must decrease the amount 
still further, because· there are restrictions.'' 

379. By the CHAIRMAN: Suppose there were re
strictions · in the use of lancl, those restrictions woulcl 
affect the value of the land, would they not! You 
woulcl not say that vou would value that prece of land 
on the same ·basis :{s an unrestricted block adjoining~ 
-No. 

380. The value would be diminished by the restric
tions?-Yes, if the restrictions in. any way affected it. 

381. So, in the same way, it has been contended that 
l0 ecause of the restrictions tlrn value of the shares has 
hecome affected!-The people owning the shares claim 
the right to write-clown the value of the shares because 
of the restrictions placed on them. 

382. Bv this method vou would, in a measure, prac
ticallv re~cler nugatory any provision macle by people 
with ·regard to the restrictions,-We find that the re
Rtrictions are availed of mainly to keep the shares in the 
family. 

38s'. That is a quite legitimate thing to dof-Yes. 
384. You will admit that it amounts to doing no 

more than if there were merely a partnership, doing no 
more than is allowed by law in connection with a part
nership! You cannot inh'ocluce into mv partnership 
a stranger?-That is so. 

385. If vou form the partnership, for safety's sake, 
into a limit~d liability company, you must have some re
strictionsf-Yes, but I fail to see that that could affect 
tlie value of the shares ancl that the people concerned 
should be entitled to wi-ite them down by 25 per cent. 

38fi. By Hon. H. Y. PIESSE: But vou woulcl hav 0 

n riglit to 1Vrit•e them up,-Then comes the ~rouble that 
there is legal argument all the time before Judges, and 
tllat a O'reat cleal of expense is incurred in appeals; ancl 
that is 
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what we want to obviate. 
387. Bv the CHAIRMAN: I suppose you have seen 

decisions ~f the High Court and other cou:rts that ~he 
truP value of property is arrived at by finclmg the will
ing seller ancl the willing buyer ?-Yes. That generally 
is establish-eel as the basis for value. 

388. Precisely. Assuming that there _are restrictions 
on the sale of shares in such a company as we are deal
ing with vou have to find the willing ancl capable seller 
-he Jrns' to get the necessary consent to sell-and also 
the willino· and eonsentecl-to buyer. The scope of t~e 
lmwrs 'IV;'uJd be narrowed !-Yes, if ther•e was restnc
tio'n to the •family. 

389. Dueler those circumstances, with the narrowed 
scope of buyers, could shares have the sa~e· value~
To the familv or to the man who has the nght to take 
the shares o-ie~, yes. Otherwise the man wonlcl not buy 
them; he would say, "They can be sold outside." It 
js most essential that we should have some -way of clos· 
ing up the channels through which cluty is evaded now. 

390. By Hon. G. W. MILES: What is your opinion 
regarding Clause 41, which allows 28 dayEI !-That has 
been operating for the last 31 years, ancl we have hacl 
no clifficulty. 

391. By Hon. H. V. PIESSE: Mr. .Jones suggested 
three months~-I think that is alJsolutely unnecessary, 
because the executor always has some city agent who 
c1eals with the probate or estate matters here, and he 
would know whether it was necessary to appeal or not. 

392. By Hon. G. W. MILES: It was suggested that 
Clause 38 should be macle mandatory; that the Commis· 
sioner ''shall,'' not that he ''may'' i--'That is so in the 
present Act. 



393. It has been arguec1 that the Commissioner fixes, 
the value and that the small estate has to accept that 
value rather than go to the court; and it has been 
argued that the matter should be made mandatory~
There is a right 0£ ol)jection under Clause 41, i£ excep
tion is taken to the value fixed by the Commissioner. 

394. By Hon. H. V. PIE SSE: As regards the rate 
0£ interest, it has been suggested that it should be bank 
rate 0£ interesH-I think the rate of interest should 
be the rate that the Treasurer of the State is calle•i 
upon to pay, and that is in excess 0£ the bank rate 0£ in
terest, 0£ course. The Treasurer has to raise loans to 
carry on the £unctions of the State, and the rate unde1· 
this Bill should be that which the Treasurer has from 
time to time to pay on loan money. The Commonwealth 
have a fixed rate 0£ 10 per cent., which is harsh. 

395. By Hon. H. S. W. PARKER: I suggest 4 per 
cent. ?-I woulr1 ~uggest five in any case. I£ any en
c1eavour is made to pay, the Commissioner does not in
flict the penalty rate of c1uty. He is given power to 
waive the charge £or interest. But in some cases ,w 
have £ounc1 that as the Commonwealth :imposes a 10 per 
cent. rate, people enc1eavour to pay the Commonwealth 
and the:v let the State wait. That is the c1ifficulty. 

396. BY the CHAIRMAN: That is an anomaly?
y es. We have hac1 no interest provision up to now. 

397 .. B:v Hon. S. H. W. PARKER: As regards 
Claus•e 40 · referring to cases where too much duty has 
been -paid, there is a time limit 0£ two years. Why limi_t 
iU-We want to get finality under our assessments. The 
Commonwealth allow onlY 12 months. I think two yea,·~ 
is all right. We c1o not· want to get many applications 
for re£unc1s even after 12 months. 

398. I clo not think it would make any difference in 
the number 0£ applications for refunds, but I think the 
period should be two years, because that meets excep
tional cases ~-In exceptional cases refunds could be, got 
by Executive Council approval. I think the two years 
should be retained in Chmse 40. As regards Clause 49, 
dealing with valuation 0£ shares in foreign companies, 
there are many foreign companies operating iu Western 
Australia. I had one 0£ my officers searching the com
panies office register, and he found that approximately 50 
per cent. 0£ the companies operating in Western Austra
lia were foreign companies. The Companies Act contains 
a provision that certain companies must keep local share 
registers, but that does not entail any necessity for 
entering on the local register the names 0£ focal share·
holders. Again, there are companie,s operating here tliat 
have no local shareholders. To illustrate: such a com
pany _is Foy & Gibson, held by a few shareholders, a 
proprietary company. If it were made compulsory to 
keep a local shareholder register, the result would only 
be to tax a few mining companies and other companies 
0£ that na.ture, which it is not so necessary to get at. 
It is, companies like Foy & Gibson, which a,re not here 
for the benefit 0£ the State but £or the sake 0£ trade 
generally, that we want to get at. I£ they do not make 
profits, they get out. A c-ompaiison could lJe drawn be
tween Boans and Foy & Gibson. They are the two 
principal trading cornprmies from the standpoint of 
general providers. Both have approximately £1,000,000 
worth of assets. When a shareholder in Boans dies, 
we get probate duty; we do not get any such duty from 
his competitor. We know what their holdings are in 
the State. There would be no difficulty in assessing the 
values. Every foreign company here has to keep a 
separate profit and loss account dealing with local ac
tivities and there would be no difficulty in arriving at 
the value of shares, because it would be taken on a pro
portionate basis. I think the clause should be retained. 
You may think it necessary to amend it in some way. 
Perhaps the exemption c-ould be enlarged. In South 
Australia the provision is up to £1,000; you may de
sire to provide an exemption up to £500. It would be 
only the big shareholders in this State who would pay 
duty. You will appreciate the £act that practically all 
the larger companies operating here are foreign com
panies. They are making their profits here, but we do 
not collect any probate duty when their shareholders 
die. I£ we provided for a local register, tliat would not 
get over the difficulty. For that reason, I suggest it 
might be better to raise the exemption. I£ a share/
holder owned £500 worth 0£ shares, it would not mean 
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that we would tax him on the foll £500, but only on the 
proportion represented bY his Western Australian hold
ing. There is the c,ase ·of the Swan Brewery, respect.
Ing which legislation is definitely required. The State 
lost a lot 0£ probate duty on account 0£ both Hall 
and Hardwick. Regarding the former, the State lost 
£10,000 in probate duty, all 0£ which went to Yictori'.l 
although the asset is wholly in Western Australia. ' 

3J9. By Hon. H. SEDDON: Row do our stamp 
duties compare with those levied in England and in the 
~astern States!-I do not know 9ffhand what they are 
m England, but our stamp duties are higher than those 
0£ the Eastern States. Ours is £1, whereas in the East
ern States they go from 10s. to 15s. 

400. Do you not think that that fact materiallv 
affects people a1;1d prevents them from registering in 
We_stern_ Australia ?-It may have some effect. The 
mam thm?" regarding the registration 0£ companies and 
?£ shares 1s the market where shares can be sold. There 
is a very restricted market here £or the sale 0£ shares, 
anc1 that affects the question 0£ registration. 

401. Do you not think that restTiction is due to the 
~act that the stamp duties imposed are higher here than 
m the other States?-I do not think so. You can look 
at it in this way: We have a low duty on mining shares 
and the great bulk 0£ the operations in those shares is 
done in Adelaide, Melbourne or Sydney. 

402. By Hon. H. S. W. PARKER: It is not diffi
cult .to shift a share from one register to another?-No, 
that is easy. 

403. You _cannot e3:tch everyone £or probate duty; 
what we reqmre to c1o is to get at our residents. I£ we 
were to amend the clause by making provision that 
whenever a :nember, '' domiciled in Western Australia,'' 
0£ any foreign company carrying on business in West
ern Australia dies, etc., ,rnulc1 we not get over the diffi
cnlty1 We would get at the Swan Brewery share
hol~ers?-Yes, but take the position of the Midland 
Railway Company. That concern holds, say, approxi
mately £2,000,000 1Yorth 0£ assets, and we do not get 
a bean from probate duty. 

404._ w_e have had the use 0£ the company's money 
all this time ?-Although dividends were not paid by 
the company for years, small dividends have been paid. 

405. Does not Clause 49 mean you are makin" a levv 
on capitaH-Not exactly. It is suo-o-ested that the Mid
land Railway Company have not ~acle profits. There 
are a number 0£ local companies in a similar position 
but shoulcl a shareliolc1er in anv one 0£ those concern~ 
die, we get probate duty. ., 

406. Because the shareholder is a resident here. It 
is his local money ,that he has invested ?-Yes. 

407. You ask a foreign company to put in money 
so that we can have the use 0£ iH-The foreign com
pant would not provide the money except with the ir.t
tention 0£ getting it back with something added. 

408. By the CHAIRMAN: You are going to extract 
money by legislative means and give the company back 
less than they are entitled to?-That is done with re
gard to all classes 0£ companies. 

409. Do you think such legislation is conducive to 
the encouragement of capital from outside sources to 
assist in the development 0£ the State?-It may be 
claimed that it would restrict the innstment 0£ capital. 
I sent one 0£ my officers to the Government Statisti
cian's office in orcler to ascertain whether there had been 
any restriction in company operations or the :flow 0£ 
capital in Queensland, as the result 0£ their leo-islation. 
Certainly it was a little difficult to follow, but he was 
not able to ascertain that it had had that effect. It is 
possible that it might restrict the :flow 0£ capital if the 
Bill were agreed to. I would not say it would have 
that effect. 

410. By Hon. H. V. PIESSE: You heard what Mr. 
Temperley said this morning, that the Queensland com
panies would not publish the facts?-Yes. His company 
is compellecl to keep a local share register, but there is 
iiever anything in it. There are very few sharehnlders 
in the company who are in Australia. There have been 
one or two in Western Australia, but their shares are 
always on the London register. 

411. By the CHAIRMAJ\i': Because the market is 
there?-The register is kept where there is the best 
market. Western Australia is at a big disadvantage be
cause our limited population means that there is not the 
market. We are worse off than the other States inas-



much as we have a greater proportion of foreign com
panies registered in. comparison with local companies. 

412. By Hon. H. S. W. PARKER: Some of the 
money in the foreign companies is paid by Western 

- Australians and ,that is why I suggested the addition 
of the words "domieiled in Western Australia"? 
-Yes, that might help but I would prefer to 
see it the other way. Not many people would 
be involved, only the big shareholders. Coming 
to insurance policies, Clauses 54 and 55. Vari
ous remarks have been made about exempting life 
policies up to certain amounts. That would be simply 
class taxation, because different people save in different 
ways, some putting their money into life policies, some 
into the savings bank, others into mortgages, while 
still another class buy houses on instalments, or take 
up building society shares. If you are going to give 
any exemption at all, it -sho·uld be a general exemption 
to everyhody. I do not think a life policy should be 
singled out for special exemption, for that would only 
be putting business i.n the way of the life assurance 
companies. It shoulcl be a general exemption. 

413. By Hon. G. W. MILES: What effect would a 
general exemption of £200 have on the revenue~-Per
Iiaps a eouple of thousand pounds per annum. 

414. By Hon. H. V. PIESSE: What is the present 
exemption for an estateP-There is none. However, 
when very small estates of under £100 are being dealt 
with, they a.re not worth chasing up for the duty pay
able which would be only 5s. or 10s., which would not 
pay for the time spent in collecting it. So we let 
them go. 

415. By Hon. G. W. MILES: You say a £200 exemp
tion would mean a loss of £2,000 to revenue. Would 
a £400 exemption bear the same proportion~-No, for 
as you go up the scale, so does the rate of duty in
crease. 

416. You have not worked out the :figure for a £500 
exemption or a £1,000 exemptionP-No, but I estimate 
that a £200 exemption would mean a loss of £2,000 to 
revenue. 

417. By Hon. H. V. PIESSE: You do not believe ~n 
joint policies being exempt~-No, for that would be 
conferring a bene:fi-t. 

418. But most men insure their lives so as to pro
vide money for their wives and families to carry on 
with. It is the prompt settlement that is required 1-
If we were to exempt life policies, people would con
centrate their savings in that form. 

4-19. In dealing with a joint policy, could not a pro
vision be inserted to the effect that a proportion of the 
money be held back at the highest rate of probate until 
the estate is settled!-I do not think it would make 
any difficulty, but I would prefer that the question be 
answered bfY Mr. Wolff, the draftsman of the Bill. 

420. By Hon_ G. W. MILES: If we were to recom
mencl a £200 exemption, there would be no objection 
to a joint policy up to that amountf~No. 

421. By Hon. H. V. PIESSE: It is a great thing to 
have prompt ready money for the maintenance of the 
widow and children. If we had an exemption of £2,00 
it would be sufficient~-That is what it is in Victoria. 

422. By the CHAIRMAN: In New Zealand, all gifts 
un to £1 000 are exempt ~-I am not sure what is done 
there. ' 

4-23. By Hon. H. V. PIESSE: Take Clause 54. You 
see no objection to the amount being increased to £200 
for the industrial policiesf-But that is the total value 
of an esta.te. 

424. Not of an estate, but of a policy. The existing 
Act provides for an exemption of £100 on a policy?
On the total value of the policy. The insurance com
panies render us a return of all the industrial policies 
paid out. In some cases the policy forms only part of 
a man's estate,, and at a later date we have to include 
that with, say, a b1ock of land, or some shares he 
holds, and then the whole is assessed for duty. The 
exemption should be only £200 on the whole of the 
estate. In Victoria the general exemption is only £200. 

425. If [YOU are going to make it a £200 exemption 
011 the whole of the estate, there might be included a 
cottage worth £300 ?-There should not be any delay 
in obtaining probate if it be a small estate. 

426. In the past they have been able to get it very 
quickly without bothering the probate court at alH
They would still do that. 
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427 .. By the CHAIRJll.ljAN: You have not made any 
exempt10n for ante-nuptial contracts of marriage·. Sup
pose a man made the usual provision, the marriage 
settlement would be liable to duty?-Yes, and -it is 
liable now. 

428. By Hon. H. S. W. P ARK!ER: I do not think 
so; I think it is exempt in consideration of marriage-? 
-If the property passes to the other, on the death of 
the other we collect duty. 

429. By the CHAIRMAN: In some of the other 
States there is provision to exempt marriage settle
ments. Do not you think we should encourao-e such con
traets by making them exempU-That is p;rely a mat
ter of policy. I should not like to express an opinion 
as to whether they should be exempt. There are not 
many such contracts. 

430. By Hon. H. S. W. PARKER: That form of 
settlement is falling into disuse?-Yes. 

431. By Hon. G. W. MILES: It is suggested that 
the reference to money on current account should be 
deleted from Clause 55f-There might be a difficulty, 
but even at present money on current account cannot 
be dealt with. A bank will not allow an account to be 
operated on until probate has been obtained. 

432. Hon. H. S. W. PARKER: The words "or 
jointly'' cause the trouble. 

433. By the CHAIRMAN: It would close a part
nership account immediately!-That could be overcome 
by making an amendment. The Government would not 
lose any duty. 

434. By Hon. G. W. MILES: Why has not a 
schedule of rates been included in the Bill?-That is a 
legal matter with which Mr. Wolff will deal. 

ALBERT ASHER, WOLFF, Assistant Crown Solicitor 
and Parliamentary Draftsman, examined: 

435. To the CHAIRMAN: Before dealing with the 
dausPs in detail, I should like to make some general .l'e
marks about death duties. Those remarks will be 
directed particularly to the lay members of the com
mittee. In framing any ta=tion measure, including a 
measure prov:iding for the collection of death duti,es, the 
draftsman has to be careful rt:o proceed along recognisccl 
lines. Under the generally recognised rules of int<>r
national law, you may tax first of all land which is 
within your boundaries. When I say land, I mean fre _,_ 
hold and leasehold land. You may also tax goods an<l 
chattels, movable goods, within your boundaries. Yon 
may tax a person who is domiciled within your boun
c~aries in respect of movable goods and chattels outside 
your bom1daries. 'l'hose are the recognised prinicple., 
of taxation. If you move outside of them, you strike 
trouble in international law. This Bill has been 
modelled along those lines, and has followed the prin
ciple of taxation according to locality. There are a, 
few exceptions which have been brought forward from 
the existing Act, and which this Bill and the Act have 
in common with Victorian legislation. I should like 
the committee to bear in mind first of .all that the gen
eral principle of the Bill is to tax what is left by a de
ceased person within our boundari,es at the date of his 
death. During the discussion I heard it suggested that 
the Bill might provide to tax property situated outside 
our lJoundaries. It cannot do that. There is a case 
known as McLeod's that definitely · lays down that om 
la'IVS have territorial jurisdiction only. That is to say, 
we can tax land here, we can tax chat-tels here, anc1 11·e 
can tax chattels elsewhere provided the owner is domi
ciled here. That is the principle followed by this Bill. 

436. Bv Hon. H. V. PIESSE: How do the authori
ties in th~ Eastern States ta:s:?-I am coming to_ that. 
Often it is not an easy matter to decide according to 
recognised principles where an asset is situated. Some 
assets are intangible. It is easy to say what a table 01· 

a chair is, but with a share or a debt it is difficult to sa~
'll'here it is situated. A share, of course, might be calbd 
an intangible right. You cannot lay hold of it. It is a 
right to something on realisation of the whole of the 
assets of a company after the payment of liabilities. It 
is hard to determine where a share is situated. You have 
only a piece of paper to show that you own a share. Ac-



cording to recognised rules, a share in a company is 
. situated where the company has its domicile. To take 
a specific instance, the Swan Brewery Co., Ltd., is in
corporated in Victoria and has its head office in Vic
toria. Lawyers consider that the shares are domiciled 
in Yietoria. ~~.lthough the company has the bulk of its 
assets in Western Australia, its shares are deemed to be 
outsicl!e of Western Australia. Therein lies the diffi
culty, and that same difficulty pertains to many other 
classes of property. You have all ,the tangible evidence 
of the property in this State, but, by rules of law, the 
property is to be regarded as outside the State. In deal
ing with shares I should like to dispel what I think is a 
wrong impression. h has been suggested during the 
discussion that if a share register were kept here for 
the Swan Brewery Co., and the shares were registered 
in that register, that would obviate an;} difficulty re
garding the collection of duty. The ~est is not where 
the share register is kept but whei e the company has its 
domicile. Even if it were made compulsory for people 
to transfer their share holdings to Western Australia, 
you would not achieve your objective. I should like to 
quote Hanson on "Death Duties," fourth edition, page 
240. (Extracts read.) Irrespective- of the fact that the 
shares might be transferred to a colonial register, the 
Imperial Parliament plainly showed by the enactment 
r·eferred to that its hold to collect duty was not being 
released. They were merely reiterating the principles 
of international law. I do not think it would help us 
to provide for a compulsory loeal register. The Bill aims 
at taxing on the principle of locality, with a few minor 
exceptions "\\"here domicile is also made the governing 
factor. The first clause upon which Sir Walter James 
commented was Clause 4. I submit that his fears were 
groundless. Although the definition in the Act is not 
v>ery wide, you will find the same principle there. There 
is no limitation to the amount or value -of the gift which 
has to be included. We look upon the Commissioner as 
a reasonable man. I do not think any difficulties can 
arise under this clause as worded. 

437. By Hon. H. S. W. PARKER: Suppose you put 
in '' such further time as the Commissioner or court 
may allow." Would there be any o bjectfon to thaU
I would keep the court out of such a formal act as this. 
In practice there is no difficulty about getting an ex
tension of time in which to file a statement. 
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438. By the CHAIRMAN: Sir Walter James sug
gested that paragraph (a) could be made mo:e clear 
by showing that it applied to property of ".'hich the 
deceased died po.ssessed in Western Australia~-:-I see 
no objection to that, but do not see the necessity for 
it. No court could construe paragraph (a) into ref~r
ring to any other than property in Westen: ~us!raha. 
Sir Walter James suggested there was repetit10n rn the 
commencement of Clause 5. I admit that it repeats 
Subclause 6 of the previous clause, and do not think 
that repetition need remain. All the words after '' if 
the executor'' down to ''or'' in line 17 could be struck 
out. Then Sir Walter thinks the whole paragraph 
should be .struck out. I regard it as an essential part 
of the clause. He suggested that if a statement had 
been filed bjY a personal representative, the Commis
sioner should not have any _power to get an order to 
force him to file another, or add to or vary the original 
one. He considerecl the Commissioner in that case 
ouo-ht to default assess. The experience of the revenue 
office is that very often the Commissioner has not 
the information upon which to default assess. He 
may have a shrewd suspicion, however, that the per
sonal representative can give it. lt is sometimes of 
advantage to ask for another and a better E(tatement 
from the personal repreeentative. If any safeguard 
is needed to prevent the Commissioner from exercising 
his powers, officiously, there is a provision which makes 
the court decide whether the executor has to furnish 
a statement or not. The next clause on which Sir Walter 
.J a.mes e,ommented was Gia use 6. He pointed out that 
the word ''re-seal'' had not been ins,ertedj. In the de
finition, ''probate,'' includes '' re-sealment.'' At the 
same time I think his suggestion could be follo,rnd out 
and after the word '' o btainecl'' there shoul<l be in -
eluded the words '' or if re-sealment has not been ob·
tained in this State." Sir Walter also clealt with Clause 
7, and said there appeared to be a slip in the· drafting. 
There is nothing strange about the use of the wo,r,1 

"declared." It is used quite a lot in taxing meas
ures. The -Commonwealth Taxation Act uses it, and 
we find in it the words "sueh rates as are de-clared by 
Parliament.'' We use the same term in some of our 
State Acts. It is a well-known drafting term. With 
regard to the suggestion of embodying the rates of duty 
in ,a schedule to the Bill, I think Sir Walter must have 
overlooked our Constitution Aet Amendment Act 'lf 
1921. You have first of all an assessment measure, and 
then a taxing measure setting out the rates. ln our 
Constitution Act there is a provision sinlilar to that in 
the Co=onwealth Act, whereby we say that Acts im
posing taxation shall deal with no other subject. That 
obliges us to separate an assessment measure from a 
taxing measure. That is why we have not been able to 
state the rates in this Bill. I refer you to the provision 
in our statutes of which I a.m speaking-Subsection 7 of 
Section 46 of the Constitution Acts, Amendment Act. So 
I could not put in the schedule of rates here. 

439. A thing Sir Walter .James called attention to 
in connection with Clause 7 was the proviso, which I 
presume will be included in the taxing measure, with 
regard to relatives?-Yes. My Minister consulted me 
with regard to that, and I told him I thought that the 
proper place for it would be in the taxing measure. A 
provisi,on as to half ratE>s or third rates, or whatever 
it may be, for relatives should not be- in this Bill. As 
regards Clause S, my answer to Sir Walter is that the 
person taking out probate is bound only up to the ex
tent to which he hanc1lc,s the assets, that/ he c,an.not be 
asked to pay bByond the assets in his hands, and that 
there is no personal liability on him. If he is not a-oing 
to be, asked to pay, who is! He is the proper p"erson 
to be asked to see that the duty is paid. As regards the 
"first charge" on the property, that will not take pre
cedence over debts and liabilities left by a deceased per
son. The very existence of a duty depends upon some 
assets being left. The duty is assessed only on the bal
ance! 

440. Suppose- the assets are heavily bunlened ?-Then 
the duty would be levied on the net assets. 

441. By Hon. H. S. W. PARKER: You do not want 
the word "first" there; you want "shall be charged" 
instead of "first charge" f-Y es. 

442. Up to this portion of the Act, I think there is 
no mention of interesH-A duty under this measure 
includes any interest payable on the duty. "Duty" is 
specified to include the interest. 

443. Should the words "under this provision" be 
in, RBally this is only a question of drafting. The 
w:ords seem hardly appropriate ~-I think your ques
tion ra.ther results from the provision as to interest 
being tucked away in Clause 43, and so escaping notice. 
That is the explanaton oi that matter. 

444. By the CHAIRMAN: At the end of Clause S 
do you think the words '' under this provis,ion'' ar~ 
wanted, I think it should be "under Section 43 "1-
Yes. I suggest striking out the words "this provision" 
at the end of the clause and inserting '' Section 43.'' 

445. Reverting to the question of the liability of the 
exewtor or administrator, do you think it desirable to 
insert some words ma.king it clear that the liability is 
to the extent of moneys that he may hawe in hand!
You will find that ,there. (Clause read.) The words 
"out of the e-state of the deceased" are mentioned. 

446. In Clause 7 there is a distinct obligation to 
pay. I suggest inserting after ''shall'' the words '' in 
accordance, with Section 8'' ~-Yes. Regarding Clause 
12, Sir Walter James said it was very interesting, and 
under it no will or codicil would be registered until 
letters of administration or probate had been obtained. 
Sir Walter also referred to the position if an executor 
might want to take action against someone. There a.gain 
I think the fears of Sir Walter James are ground1B'8s. 
The clause is substantially the. same as the s"ction in 
the existing Act, except ,that I have widened it and given 
greater facilities to enable a person to act before th"l 
payment of the duty. Inasmuch as the se-ction has 
stood for nearly 32 years, and no one has ever suffered 
any disability under it, nor do I think anyone could, 
I fail to see, why Sir Walter is rperturbed. I woula 
draw your attention to the way in which the provision 
has been ,videned. If you refBr to the Act you will, see 
that under it, if you do not pay your duty, you cannot 
pick up your grant. If you clear your duty, the Master 



will produce the document for you in his offiee, but you 
cannot get the document. That pcroved a hindrance in 
some instances. I have prevented that, and you will 
see that in the proviso it is set out that if the duty 
is secured to the satisfaction of the Co=issioner, or is 
in part paid and in part secured, the Master ma.y issue 
probate or letters of administration, on receiving a ce-r
tificate from the Commissioner to that effect. If the 
Bill be passed, there will be that distinction. Under 
the existing law an executor, under any circumstances, 
cannot get his grant until he has paid duty; now he 
can get it before he has paid duty. 

447. It is suggested that we shall widen it a little 
further still so that if there should be an aetion for 
trespass, for ins,tance, it woulcl not mean criminal pro
ceedings ~-I do not think the fears of Sir Walter James 
are based on any good foundation. The proof of the 
pudding is in the eating, and that particular provisioll' 
has been in our Act for over 32 years,. A similar pro
vision is in the Victorian Act. I .think the position is 
much the same in the other States, and I have not heard 
of any trouble arising from it. Had there been any such 
trouble, I think the Act would have been :fixed up. 

448. Seeing that we are now dealing with the Act, 
would there be any harm in making provision so that 
there will be no reason why the will shall not be avail
ablef There may.be some pressing occasion~-I cannot 
conceive of it being wanted or usable until such time as 
the executor has his probate. He would not be able to 
make use of it until he has his grant, and when he does 
he can always, in accordance with the proviso, produce 
his grant in court. 

449. By Hon. H. S. W. PARKER:- One small error 
has crept into the clause. It refers to no will or codicil 
of any "person." I think "person" should be altered 
to "testator" g_A testator ref.erred to in this Bill is a 
dead person. I do not think you neecl be so meticulous 
as all that. 

450. If I wanted to procl.uce your will in court under 
this measure, could I produce iH-The Bill deals with 
dead people. 

451. Then I think it should refer to the will or codi
cil of "any deceased person" g-Perhaps so. As regards 
the other point, I reiterate my contention that it is un-
necessary. s 

452. By the CHAIRMAN: Should you not say that 
no will or codicil of any deceased person shall '' with 
the leave of the court'' be registered or receivable, and 
so on g-As you know, this clause aims at protecting the 
revenue and, I consider, rightly so. If you leave open
ings, you may affect that objective. The strength of 
the Commissioner's hands lies in the fact that he is able 
to prevent the issuing of a grant until the duty is· paid. 
We should not do anything that will enable people to 
secure a grant, collect the assets and escape with them. 
I can show you similar provisions in other Acts. 

453. There are similar provisions in other Acts?
y es, in the Acts of the other States. Section 164 of the 
Victorian Act is more strict than this. In Victoria the 
grant cannot be obtained until actual payment of duty 
has been made. 

454. There may be some proceedings regarding the 
validity of a will that may not be involved in an appli
cation for probate~-I think you have in mind the pro
Yision relating to settlements later on. 

455. There is something in Section 33 of our Act. 
'!'here may be proceedings in wb.ich the will may be 
needed with reference to validity. It is questionable 
\Yhether the words '' in proceedings under this part of 
the Act" would cover that position. You may consider 
that point'Z-What you have in mind possibly is the 
title to some property later on that might depend upon 
the will. You would have to prove the will before"you 
could show any title to the property. A man might die 
intestate and letters of administration have been granted 
or else probate may have been granted, and you would 
desire to test the will with another will. In that event, 
you would have to prove the will, and. I do not think 
that such a cas•e is likely to crop up. It is many years 
ago now since it was not necessary to prove certain 
classes of wills, but that does not obtain to-day, and 
wills hav§ now to be proved. 

:io 

456. Take the position of a person concerned in a 
will made prior to the time when it was necessary to 
prove wills. Some of those old wills may be in existence 
to-day. I think there should be some safeguard inserted 
regarding them !-I do not know of any such title that 
would he affected in these clays. 

457. I do not think some went back much further 
than 1903 ~-In this State we have been granting pro
bate almost from the time the first settler landed here. 

458. But it was not compulsory!-I suppose if we 
insert what you suggest, it will not do any harm. 
The next elause--12-is one of the most important in 
the Bill. Sir Walter .James said that it contained the 
wid•est definition of ''gift' ' he had ever read. Frankly, 
it was intended to be wide. My experience, extending 
over some five years, has given me a close insight into 
the dodges persons adopt in their desire to avoid pay
ment of death and other like duties. Mr. Byfield is a 
constant visitor to my room and he sometimes· shows me 
some interesting files. Sir Walter .James said the defini
tion of ''gift'' might follow the lines of the definition 
in the Victorian Act. That indeed was the essence of a 
definition which is now contained in the present Act. 
When I point out to you how that falls short of the 
mark, you will agree that we want something more. 
Paragraph (a) of Clause 12 contains what is practically 
the Victorian definition. It says-

Any gift absolute and every non-testamentary 
disposition of property of any kind, whether by 
way of con"l"eyance, transfer, assignment, lease, 
appointment under power, by way of renunciation or 
disclaimer, by way of declaration or creation of any 
trust, by way of mortgage, charge or incumbrance, 
by way of creation of any estate or interest in pro
perty, or by any means at law or in equity, whether 
subject to any limitation or not. 

I will stop at those words. The legal members of the 
Co=ittee will see that up to date that definition has 
dealt only with what might be termed conveyancing 
documents whereby you assign property, sell, or lease it. 
What about this position: I have an estate worth 
£100,000 and I give you a post-dated bond. Directly 1 
die my estate is liable to pay you £100,000. This Act 
says the liabilities are to be set off against the assets. 
Set off the liabilities against the assets and what have 
you left~ Nothing at all. For that reason paragraph 
(b), following the New South Wales Act, has been in
serted-

(b) Without limiting the effect of the preceding 
provisions any contract, obligation, engagement or 
transaction entered into, whether with or without 
writing, and which is made without fully adequate 
consideration in money or money's worth, so that 
the value of the estate of the maker may be directly 
or indirectly diminished, and the value of the 
estate of any other person increased shall be deemed 
a gift to the extent of such inadequacy. 

We have had experience and indeed there is in Victoria 
a glaring instance of the application of the principle 
about which I just now spoke. A wealthy squatter gave 
his sons certain promissory notes payable out of his 
esta.te at his death. They practically wiped out the 
whole of the estate. There was a genuine liability which 
he created between himself and his sons and the effect 
was to mop up all the assets. That is tl!e reason for 
paragraphs (b) and ( c) of this definition and that is 
why I went into the position more widely than our pre
sent measure goes ancl also more widely than does the 
Victorian measure. 

4.59. By Hon. H. V. PIESSE: Sir Walter James 
recommended that paragraphs (b) and ( c) be deleted~ 
-That would leave the measure open to abuse and in 
support of that I can give no better instanc•e than the 
one I just related. Nobody here has yet, to use a vulgar 
phrase, tumbled to the position, but it may not be long 
before they do so, and it is no use locking the stable 
cloor after the horse has been stolen. 

460. Do you think that the period of two years is too 
long~ Would not one year be sufficient!-I have to be 
guided by what Mr. Byii>eld says. 

461. By Hon. H. S. W. PARKER: What is the 
period in th<l other Statesg-In two States it is three 
yea1·s. In Victoria it is two years and in the Common-



31 

wealth one year. In Clause 13, Sir Walter .James sug
gester! that it might be retrospective in its operation, 
hut I think he overlooked the words that are there, 
'' shall, on the death of such person, after the commence
ment of this section, be deemed to the extent of such 
ben•encial interest to form part of his estate for the pur
pose of estimating the duty payable under this Act, an,l 
shall be chargeable with duty thereon accordingly." It 
is quite obvious that those words esca.ped his attention. 

462. By the CHAIRMAN: Mr. ,Jones, in his evidence, 
suggested the combining of Clauses 13 and lH-My 
Minister made the same suggestion. But Clauses 13 an,l 
14 do not cover the same thing. Clause 13 applies to 
property which a person has bought or acquired and had 

transferred to himself and somebody else. Take this 
familiar instane•e: I buy a property in the name of my 
wife and myself as joint tenants. That is a typical in
stance of the operation of Clause 13. Clause 14 has a 
different application. At the moment I cannot give an 
instance. Clauses 13, 14, and 28 all refer to joint ten
ancies but with differences. I ·will bring you an in
stance of each. 

463. Then in regard to Clauses 10 and 11, you might 
consider the making of the duty payable by the donee 
c1irect instead of hv the executor. However, that also 
we can 1eave until 'the next sitting~-Very well. 

The Co11111iittee adjourned. 

THURSDAY, 2Gth OCTOB:ER, 1934. 

Present: 
Hon. J. Nicholson, M.L.C. (Chairman). 

Hon. G. W. Miles, M,.L.G., I Hon. H. S. W. Parker, M.L.C., 
Hon. H. V. Piesse, M.L.G., I Hon. H. Seddon, M.L.G. 

JOSEPH JAMES POYNTON, Attorney and General Manager for Midland Railway Coy., Ltd., examined: 

464. The WITNESS: I should like to speak of the 
effect of the Bill on my company. 

465. By the CHAIRMAN: You are referring to 
Clause 49 of the :i3ilH-Y es. I should like to quote 
from the ''Hansard" r,cport of the Chief Secretary's 
speech on the Bill. On page 676 he is reported to have 
said, '' The Bill does not propose to increase taxation..'' 
On page 677 he said, '' The Bill goes a bit further, and 
ropes in persons who make their money in Western Aus
tralia, but who do not reside here.'' On page 678 he 
emphasised that; '' I would say that all we propose to 
do is to make a decea~ell member of a company, wlho 
accumulated wealth here, pay probate duty on his share 
of that wealth." Further he said, "The company has 
to collect the duty." I think it will be obvious to you 
that the Midland Railway Company can hardly 
be included in the category of those who have 
accumulated wealth in this State. I do not 
know what, in the mind of the Chief Secretary, 
eonstitutes accumulation of wealth here, but th-e 
fact is the Midland Railway Company brought wealth 
into this country and has utilised that wealth here, not 
to its own profit but to the advantage of the 
State. The shareholders of the :Midland Railway Com
pany, with the exception of four years from 1927 to 
1930 inclusive, have not clrawn any dividend from the 
concern. In those four years cliviclends were paid, 
ranging from 2½ to 4 per cent. Consequently it eau 
scarcely be said that a company that has allowed its 
wealth to be used in the State, as my comp1any lias 
done, has accumulated wealth here which should bring 
it within the operation of a, Bill of this· kind.. I under,
stand that money lent ,to the Government for the de·
velopment of the Statu is exempt, and it has bee11 
made plain in the Bill that money inves,ted in mining 
companies is exempt. 

466. I do not know that there is any special pro
vision for the exemption of moneys lent to the Govern
ment for the clevelopment of the State~-I was under 
the impression that I sa,v a reference to that effect, but 
I may be wrong. Mining companies are definitely 
exempted. The difference between a mining company 
and my company is that the former can cease operations 
v.-henever it likes. It can remove its capital whenever 1t 
pleases to some other State or country. My company 
cannot do so. It is here under contract with the Gov
ernment of the State to carry out ceritain functions. It 
must continue to carry out those functions, ancl I submit 
it should not be the subject of special taxation of this. 
kind. To say, as the Chief Secretary said, that the com-

pany can collect the duty is wrong in practice, because 
unless that is provided for in the articles-and no one 
could foresee that this legislation would be introduced
the duty cannot be collected by the company. It must 
therefore fall upon the company alone. 

467. By Hon. H. V. PIESSE: Particularly if the 
company is not paying dividends !-Yes. In a case like 
ours it would only be necessary to have a succession of 
deaths and the capital of the company would be graclu
ally transferred to the State. That may seem to be ,,n 
exaggerated view, but it is absolutely correct that by a 
slow process of attrition the State would in time absorb 
the whole of our property. It would be confiscated ab
solutely. If there is reason in the contention-and I 
believe there is-,that mining companies ought to be ex
empt, because they are bringing money into the 1oountry 
for its development and are creating and maintaining 
employment there is as great or greater reason for ex
emption to be applied to a company like mine. We are 
creating employment; we are maintaining men in jobs, 
and we are developing the Stat•e just as much in our 
own territory and as effectively as the State is develop
ing its territory. If the Midland Railway had been 
c•peratecl by the State, it probably would have involved 
the State in considerable loss. During the last five 
years· the Governm11nt has lost, I believe, well over one 
million pounds in the operation of its railways. We 
carry all that responsibility and we have to pay heavy 
taxation that the l::ltat•e railways do not pay. lJnder this 
Bill an additional tax is proposed which has no relation 
at all to protits. One does not complain so much about 
taxes based on profits, but in this instance it w~mld be 
merely a slicing away of capital which has been placed 
at the rlisposal of the people of this State fo:r: 30 or 40 
years with practically no return to those who own it. 

468. By Hon. G. W. MILES: Your company has 
practically saved ,the taxpayers of the State interest on 
the capital you have invested in Western Australia~
That is so, and after performing that service during all 
those years without return to the investors, the Govern
ment in effect say that they will now introduce legisfa
tion that ,vill take our capital from us. I admit that 
that will take some time but that is the effect, and I 
submit it is altogether wrong that the Bill should apply 
to the Midland Railway Company. I do not wish to 
stress points that are ounous h1 themseh:-es. 

469. By Hon. H. V. PIE,SSE: They are most obvi
ousf-I can leave my statement at that. I would just 
like ,to emphasise that the Midland Railway Company in 



its business in this State is performing all the func
tions the Government would have had to perform, and 
is doing so under contract which should not be violated 
by legislation of this kind. 

470. By Hon. H. S. W. PARKER: Have you any 
local shareholders W-N o. 

471. By the CHAIR.MAN: Your company is incor
porated in London, and registered here under the sec
tions dealing with foreign companies~-Yes. 

472. If this Bill were passed, you would have no 
power to deduct these moneys for payment of duty~
N o. 

473. And no dividends out of which to pay themW 
-It would be the capital that would be ea:ten into . 

474. By Hon. H. V. PIESSE: You would have no 
power to collect from the shareholders~-No. 

475. By the CHAIRMAN: I take it you have made 
inquiries about that?-I know that in another case 
where a charge was imposed upon certain debenture 
holders by Co=onwealth legislation, and it could not 
be passed on, the Co=onwealth, recognising that dis
ability in respect of many companies, amended the law. 

476. By Hon. H. V. PIESSE: In Queensland, the 
companies have to stand to the cost?-I do not know. 

477. By Hon. H. S. W. PARKER: What was that 
Federal law1-I refer to the interest on absentee deben
ture holders. It had to do with the Federal income tax. 
The law was amended quite recently. 

478. By the CHAIRMAN: I though_! that law was 
still in force, and compelled a company to pay interest 
which might be credited ,to absentee debenture holders~ 
-I think it was amended within the last 18 months. 

479. By Hon. H. S. W. PARKER: That was not as 
drastic as this Bill ~-No. This really means the ulti
mate confiscation of the whole of our capital. 

480. By ,the CHAIRMAN: The process has only to 
continue for a long enough period to eat into the vitals 
of the companyW-Yes. 

481. I take it the effect would be so serious that in 
course of time your company might be forced into 
liquidation ,-rt is difficult to foresee the ultimate effect. 
If we have to meet these cuts out of capital from time 
to time, we shall :find ourselves in a dangerous posi
tion. 
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482. The law says that a company must not apply 
anything other ,than profits towards the payment of 
dividendsf-Yes. This is a tax upon the company. 

483. From the remarks you have quoted, it is assumed 
that a profit is being made when it is not being made~ 
-The statement of the Chief Secretary is very definite. 
He says it is a tax upon people who have accumulated 
wealth in this State. Not only have we not accumu
lated wealth but we have dissipated wealth. There is 
a marked difference. 

484. By Hon. H. V. PIESSE: Wbat is the value· of 
your shares to-day~-The company has passed through 
two or three reconstructions. I do not know the value 
of our shares to-day. They are not quoted here, and I 
rarely see anything about them. 

485. Did you notice in the Bill how it was proposed 
to value shares~-Yes. It would be an extremely dif
ficult thing in the case of any company that possesses 
ramifications such as ours does. Indeed, it would be 
almost impossible. That was not my point, so much as 
the iniquity of the whole business in the case of the Mid
land Railway Company. That it is contemplated my 
company will be included is evidenced by the speech of 
the Minister for Justice, where he mentioned there 
might be some difficulty in collecting the duties in a 
case like ours. 

486. By Hon. G. W. MILES: You would have no 
objection to the Bill covering any of your shareholders 
who might be domiciled in Western Australia~-Not if 
there were any. 

487. By the CHAIRMAJ\i": Have you considered the 
Acts in force in New South Wales and Queensland?
N o. I think ours is the only company in Australia that 
is so situated. By legislative enactment we are obliged 
to accept certain responsibilities, and then are liable to 
be shot at when our hands are tied. 

488. By Hon. H. S. W. PARKER: I think there 
would be an exemption in the case of the Midland Rail
way Company~-I hope so. 

The Committee adjourned. 

WEDNESDAY, 31st OCTOBER, 1934. 

Present: 
Hon. J. Nicholson, M.L.C. (Chairman). 

Hon. G. W. Miles, M.L.C., I Hon. H. S. W. Parker, M.L.C., 
Hon. H. V. Piesse, M.L.C., I Hon. H. Seddon, M.L.C. 

ALBERT ASHER WOLFF, Assistant Crown Solicitor and Parliamentary Draftsman, further examined: 

489. The WITNESS: In connection with Clauses 10 
and 11 :i proposition has been made that the donee of 
property, under the circumst~ces mentioned in those 
two clauses, should be responsible to pay the duty, and 
not the personal representative. I suggest that that 
would be quite wrong in principle. First of all, Clause 
10 deals with an executor or administrator during the 
minority of a person under age. Such an executor or 
administrator of course has the handling of the pro
perty; the property vests in him; and when he gets his 
grant, there is the law set out as to the payment of 
duty. He knows full well that, having those assets in 
his hands, he is supposed to pay the duty. What would 
be the use of chasing up a minor under 21 years of age, 
and asking him to pay the duty~ If I, as executor, have 
the assets in my hands, surely I should pay the duty. 
That is the whole essence of the Bill, and of the Act 
which precedes it. 

490. By Hon. H. SEDDON: I think the question 
• arose in connection with cases where property had been 

given away under Clause 12. The idea was that it was 
11ot fair to hold the executor r,esponsible for collecting 

from such people. How would you deal with such a 
case ?-Where it could be shown that the executor had 
no knowledge of the gift, of course it would not be 
fair to ask him to pay the duty in respect of that gift; 
but where he has been negligent and ought to have 
known, I suggest he ought to be made responsible, hav
ing had the bulk of the assets in his hands. 

491. By Hon. H. V. PIESSE: Did not Sir Walter 
James instance the case of such a question arising after 
many years, the executor not having been aware of the 
gift, and did not Sir Walter suggest that then the Taxa
tion Department would have a bett_er chance of collect
ing than the executor would have~ In the case of an 
estate being :finalised through the eourt, the prob1tte duty 
would be the :first charge. Is not this only in reference 
to something that crops up afterwards~-Yes. I do not 
think there is any difference here in principle from the 
old position. In fact, there is no difference at all. The 
Bill simply reiterates the old principle. There may be 
an odd case where an executor has no means of :finding 
out about a gift, and the question is whether we should 
make a provision to deal with that ocld ease. It could be 



done. I do not know that the case has ever arisen. Al
though the Commissioner of Taxation is supposed to be 
so unreasonable, I do not know that he would pursue 
the executor in a case like that. 

492. By Hon. H. SEDDON: The only real hardship 
w:oul~ b~ where the estate was so small, owing to the 
distribution of such gifts, that it would not meet the 
charges which would be incurred. That is where the 
hardship would come on the executor?-Yes. I can 
show you a somewhat similar principle in Clause 39, 
Subclause 3, which speaks about liability of an ex~c:1tor 
after he has distributed, if he has been grossly negli
gent. (Subclause read.) If the Co=ittee feel that some 
safeguard should be inserted with regarcl to these gifts, 
I suggest that here is an opportunity ,vhich could b<' 
usec1. 

493. I take it that in such a case fraud or gross 
negligence would have to be proved by the Co=issioner 
of Taxation !-Yes. An executor of course would still 
watch, knowing his duties and obligations, to see that 
he collected everything as far as possible. . 1 think I 
may leave Clauses 10 and 11 now. 

494. By the CHAIRMAN: In connection with 
Clause 12, you were dealing with the definition of 
"gifts" ~-I think I dealt with that aspect, and pointed 
out the necessity for the elaborate clause which had been 
inserted in the Bill. I pointed out, for instance, that 
the old definition was insufficient to cover liabilities 
which had been made expressly to arise after death, with 
a view to wiping out whatever available estate there 
was. 

495. Yes; and apropos of that I have received from 
the Children's Hospital a letter, dated the 27th instant, 
reading as follows:-

My board understands that a Bill to amend the 
Administration Act is at present before a select 
committee. I am instructed to ask that provision 
be made therein that all legacies or gifts to the 
Children's Hospital, Incorporated, shall be free of 
probate duty or succession duty. My board under
stands that under the old Act legacies and gifts to 
a university ,vere the only ones exempted from 
duty, and feels that the claims of the Children's 
Hospital, Incorporated (which it must be remem
bered is primarily for the indigent members of the 
co=unity) to exemption should be quite as great 
as those of a unfrersity. My board hopes for sym
pathetic consideration by the Committee of this re
quest. Yours faithfully, Horace .J. Minors, General 
Secretary. 

1-I suggest that letter might be considered in con
nection with Clause 69. The letter is really apropos of 
exemption from duty rather than exemption from the 
definition. Under Clause 69, to which the letter refers, 
exemption is given to certain public bodies. 

496. Very well. Now we come to Clauses 13 and 
14~-It has been suggested that Clause 13 should read 
'' Af,ter the commencement of this Act.'' I have shown 
that it does. 

497. But there was a question .;;th regard to the 
period of two years or one year in reference to gifts. 
That is a matter for consideration ?-Yes. It has been 
suggested ,that Clause 13 and paragraph (a) of Clause 
14 deal with the same subject, that paragraph (a) of 
Clause 14 is a repetition of Clause 13. That is not so. 
Clause 13 and Clause 14 (paragraph a) deal with the 
s~me subject matter, but the latter refers to a slightly 
different phase from that touched upon in Clause 13. 
If you read the :first four lines of Clause 13, you will 
see that it refers t? all property that a pers~n, having 
been absolutely entitled thereto, has voluntarily caused 
to be transferred to or vested in himself and some other 
person jointly. A familiar instance of that is the case 
~f the ;1llan who goes to a land agent, buys a property 
for which he pays the money and then instructs that 
the proper,ty be transferred in the name of his wife and 
himself. Should the man die, his wife takes the lot, and 
if she should die first, then he takes the lot. Now under 
Clause 13, if the husband should die first, his widow will 
be required to pay duty on the half share to which she 
succeeded on the death of her husband. Clause 13 also 
appli_es ,to J?Ooling_ arrangements. For instance, I may 
put m a piece of land and another individual contri
butes another block, and we have the joint properties 
transferred in our joint names. In contradistinction to 
that, Clause 14 applies, in paragraph (a), to what I 
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may ,term joint purchases or investments. We may 
~raw money from our respective bank accounts, invest 
111 property and have the latter transferred in our 
1''1me~. J+ r·a_n be said that Clause 14, paragraph (a), 
deals more with the money aspect in which properties 
are purchased and transferred jointly, while Clause 13 
applies to cases in which an individual secures proper,ty 
and transfers it in his name and that of someone else 
or else _to cases in which person club together anc1 pool 
properties. It may be said that Clause 13 and para
graph (a) cf Clause 14 could have been embodied in 
the one clause. That is quite so, but I deemed it advis
able to separate them because of the distinction I have 
indicated. 

498. By Hon. H. V. PIESSE: One witness said that 
the word ''and'' appearing at foe end of subparao-raph 
(i) of paragraph (b) of Clause H should be alte~d to 
read "or"~-If you are copying another statute, and 
very often we do that in such matters as this, it does not 
always do to follow slavishly the wording of that parti
cular statute. It may result in your getting into 
difficulties. I suggest that the word "or," which 
appears in the Tasmanian Act, was a mistake. The 
word "and" was inserted in subparagraph (i) quite 
deliberately. It has been reiterated many times that 
a person shoulc1 not be allowed to give away property 
by formal deed and still, to all intents and purposes, 
retain the property, that 0ourse of action having been 
taken with a view to avoiding probate duty. If we had 
left the subparagraph with the wording suggested, we 
would :find that a person who owned property woulc1 
be a.ble to satisfy one or other of the alternatives set 
up. Then again assllllling that we agreed to replace 
''and'' by ''or,'' how would that square with our gen
eral definition of "gift"? We have provided' for that 
very contingency when we set out that the gifts shall 
include those made within two years before the death 
of the person making the gift, or if the gifts are made 
at any time. It will be sern therefore that if we included 
the word ''or,'' we would instantly provide a loophole. 
AIU the executor would have to do woulc1 be to show tha.t 
the gift had been made two yea.rs before the individual 
died, and it would be no use saying that the person had 
had the enjoyment of the property for t,vo years before 
death. 

499. BY THE CHAIRMAN: Would it make the 
clause more clear if we inserted after the reference to 
real and personal estate, the words ''liable to duty under 
this Act"?-No, because the clause itself elaborates on 
what is liable to duty unc1er the Act. If we did what 
you suggest we would be begging the question. This· is 
a declaratory clause. The next co=ent arose in e,on
nection with paragraph (c) of Clause 14. It has been 
suggested that some motive ,vording had been inserted. 
The words inserted are "before or after the death of 
such first person.'' From recollection the Tasmanian 
Act includes the words '' terminating at or after the 
death of such person.'' 

500. What did Sir Walter James mention on this 
point ?-I think Sir Walter referred to the Tasmanian 
Act and the inclusion of the worcls '' terininating on the 
death of such person.'' 

501. His suggestion was to strike out ''. terminating 
at or after the death of such person "-V tc5, t,hat is 
right. Assuming I had followed the I'asma:ni.an Act: 
I desire to avoid the payment of duty, so I say to, my 
son, ''Yon pay me £20{1 per year, and after I die· pay 
Y?ur mothe~ £100 per year for two years, and I will 
give you this valuable propert,y. '' The boy takes the 
property and pays me the annuity, and then pays his 
mother her annuitv. Had I follnwed the Tasmanian 
Act, the section would not apply, because this payment 
did not stop at my death, but went on after my death. 

502. By Mr. PIESSE: That is one way in which a 
great deal of probate duty is evaded f-Yes, it is a very 
fashionable method. Then the Tasmanian statute says 
"which is less by one-third than the annuity." I did 
not think it wise to adopt that limitation, because we 
put in no such limitation in regard to the gifts so whv 
put it in this clause f If we inserted that liI~itatio:ii 
a person could easily evade it by cuttino- down hi~ 
annuity by one-third. " 

503. Under paragraph (d), if a, man assigned a life 
policy two years before he died, duty would not be pay
able on it?-That is so. This is specially limited to 
policies assigned within two years before death. 



504. Then that covers a lot of. the arguments we 
have been putting up about joint policies'?-No, this 
does not deal with joint policies. 
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505. But if he assigns the poliey two years before 
death, is not that practically a joint tenancy'?-No, it is 
different. I •effect a policy on my life and I keep it up 
constantly, paying the premiums. When I think I am 
about to die I give it to my daughter. She is not joint 
with me. 

,506. But if you transfer it to your daughter two 
years before your death you evade paying probate duty 
on iH-Yes .. 

507. By Hon. H. SE,DDON: Do not the next suc
ceeding words qualify thaU-Yes. That is where a man 
transfers his policy. and says, "Henceforth you pay the 
premiums on this.'' 

508. By Hon. H. V. PIESSE: Then those premiums 
would be deductible~-No, but the person paying them 
would get a proportionate rebate. Paragraph (d) does 
not seek to make chargeable with duty that which an
other person has created as his own asset. 

509. Under a joint tenancy, if the joint tenant dies, 
the policy reverts to the insured. In the past probate 
duty has been payable in full on that1-Yes, the wife 
never really had an interest which was brought to 
fruition, and so the policy reverts to the husband's 
estate. 

510. And unless he assigns it to someone else, the 
policy is subject to probate'!-Yes. 

511. By the CHAIRMAN: In the Married Women's 
Property Act there is provision under which a man may 
insure for ,the benefit of his widow and children, or 
a wife may insure for the benefit of her widower and 
children. Could not some provision be made still pro
tecting those rights ~-Such a policy, I think, would not 
be dutiable. It is a 1ong time since I have seen that 
provision, but I will look it up for you. 

512. Now Clause 15~-This relates to general powers 
of appointment. Sir Walter James drew attention to 
Section 175 of the Victorian Act, which qualifies the 
pow,ers of appointment to which that A0t applies by 
saying that it applies to powers which a man may exer
cise other than as a trustee. But where in practice do we 
ever meet a case of general power exercisable by a man 
other than a trustee 1 A general power is a disposing 
power given by an owner of property to another person 
to dispose of that property in a genral wia,y. The per
son with the general power can give the property to 
whom he likes. To all intents and puropses that property 
is his 0wn, is virtually made his. The Victorian Act 
says '· other than a trustee.'' But in practice we never 
see a general power_ appointment which is exercisable by 
a man other than a trustee. Here is a familiar limita
tion in a marriage settlement: '' That power of appoint
ment to such children of the marriage as reaching a 
certain age are males.'' And I may say that '' in de
fault of appointing that property to such persons as my 
trustees may by will appoint.'' The Imperial Wills Act 
of 1837 says that a general power of appointment is 
deemed to be exercis•ed by a man under a general dis
posing clause in his will. In default of appointment 
during my lifetime, my will would operate to carry that 
property to anybody to whom I cared to dispose of it. 
That is my property, to all intents and purposes; cer
tainly I am the trustee, but the settlement gives me 
power to deal with it as my own. 

513. You would not say that the power of appoint
ment giv,en, say, in a marriage settlement, is given to 
the trustee. It is given to one or other of the benefici
aries, usually to the wife or husband'?-Yes, but I have 
frequently seen powers of appointment given to trus
tees, and the trustees have been able to- exercise the 
powers in their own favour through the limitations of 
the deed. If trustees are . able to exercise those powers 
and treat the property as though it were their own, why 
should it not be subject to duty~ The Queensland Act 
does not make the distinction that the Victorian Act 
makes. 

514. By Hon. H. S. W. PARKER: Do not you think 
the section in the Victorian Act covers another pointf 
An individual might have power to appoint at the time 
of his death, and he would have had a general power of 
appointment?-If the property passes by the will to the 

object of his bounty, why should not duty be paid on 
it'! Otherwise it would escape the payment of duty. 

515. Suppose a man leaves two sons, thinking that 
one will probably be all right and the other all wrong. 
He leaves to his trustee under the will power to• appoint 
on the trustee's death to either or both. Would not that 
savour of double duty~-You are indicating a special 
power whereas I am dealing with a general power. A 
general power gives the right to appoint anybody. You 
have instanced a special power-a limited power. As
suming that I am right that you could be given the power 
of appointment over property as trustee or as an or
dinary person, and that when you died th~ property 
would pass by your will under a general disposing clau;,e 
as if it were your property, why should not it be subject 
to duty~ Why should it escape~ I direct your atten
tion to Section 6 of the Queensland Act, which treats 
the property as that of the trustee. To all intents and 
purposes· the property has become the property of the 
testator, because it passes to the objects of his bounty, 
just as other propertv passes. He could give it to any
one he liked under ~ general power. When I consider 
the provision of the Qu.,ensland Act and the provision in 
the Victorian Act, I cannot see a logical reason for put
ting in a qualification other than as a trustee. 

516. By the CHAIRMAN: Do not you th~ ther,~ 
should be an exception in the case of property where the 
man is only carrying out a bare duty! Otherwise that 
person, who is a trustee, would be liable on his death for 
duty on that property !-Claus,e 15 of the Bill goes no 
further than that. 

,517. A person who is a trustee with a general power 
to dispose of property dies. 4,s there is no exception 
in his case, he being only a trustee, his estate would be 
liable to duty in respect of a property in which he had 
had no beneficial interest~-Why not1 Re has been able 
to pass it over by J:iis will as if it were his own property. 

518. But he would have been merely carrying out an 
office'P-He would have parted with property that might 
be worth many thousands of pounds. 

519. Surely that does not render him liable to pay
ment of cluty ! If you wish, you can reaclt the person 
who receives the benefit of the property1-That person 
would he reached. The property would bear it~ own 
duty. 

520. A .man carrying out a duty as a trustee would 
not have his own estate made liable for duty in respect 
of the other property!-The same argume_nt would ap
ply to• a man exercising the power other than as a trus
tee. You say the property is not his, but he passes it 
on to someone else. There is no distinction i_n principle. 

;:;21. The CHAIRMAN: I have not looked up the 
case mentioned in the footnote to the Victorian section, 
,but I think you must admit that if a man is only a 
trustee there is some wisdom in inserting the words con -
tained in the Victorian Act. 

522. By Hon. H. S. W. PARKER: Would any harm 
be done if those words were inserte{U-Yes, quite a lot 
of harm. You rarely meet a man with general disposing 
power without finding that it is coupled up to, . him as 
a trustee. If a man has power to dispose of property, 
to all intents and purposes as if it were his own, and 
passes it on with his other property when he dies, I can
not see why that property subject t-0 the power shoulil 
escape duty. 

523. By Hon. H. V. PIESSE: Ile would be acting 
for a person whose property had already paid probate 
duty!-No, that is the point. The powe:r might have
been given years ago. Let me cite a chain of circum
stances to frustrate any claim to duty. Suppose I gave 
a member of the connnittee a general power of appoint
ment over certain land. I am quite young and hope to 
live, say, 10 or 15 years. I give power to dispose of th·e 
property by c1eed or will, and do not limit. the object o:i' 
the disposition. It is ~ general power of appointment, 
and the property can go to anyone that the donee of the 
power chooses. 

524. By the CHAIRMAN: Would such power b0 
validf-Yes, that would be a general power of appoint
ment. 

,525. I think you would be required tq specify the 
class of property, chattels, etc. f-No, I think you are 
referring to a case containing a limitation outside the 



rules of perpetuities.. If I give a general ~,d disposing 
pon-er, that is quite valid. I live for 15 years and have 
virtually given the property out of my disposition. The 
donee of the power does not do anything in Ins lifetim,,, 
but leaves a will providing that all the rest and residue 
of his property shall go to Jones. Th.at rest and resi
du~ clause is sufficient to carry the general puwer of ap
pomtment, and it has transferred my property by his 
will to the object of his bounty. Why should not the 
property be subject to duty! 

526. By Hon. H. S. W. PARKER: When you w.~.i 
at the end of 20 years, duty would be paid on that pro
perty?-N o; because to all intents and purposes, I ha,e 
got rid of the property. 

527. Then you must have given it to a trustee?-Not 
necessarily. I have given a general power of appoint
ment over it in my lifetime. To all intents and purposes, 
I ha,e got rid of it, and I have not even collected the 
rents after having given that power. 

528. You mean th.at you have disposed of your pro· 
perty by means of a settlement ~-Not necessarily a 
se_ttlement. I_ c~uld_ give a property during my lifetime 
,nthout any limitation as to where it is to go -0n any
one's death. 

529. By Hon. H. Y. PIESSE: You would have to 
pay the transfer duties ?-They would be a very small 
consideration. 

. 530. B! H~n. _H. S. W. PARKER: Assume that you 
d:d not die withm 20 years, it would be a straightout 
gift. and would escape duty1 Then you say you have a 
general power of appointment; that is, givino- the fee 
simple'!-There is no reason why the property should 
not be subject to duty when it is passed ov•er to some
body else. 

531. When the person holding the power died it 
could be claimed that it was not his property and there
fore 1:-is estate should not pay duty1-That is so. Up to 
date 1t has been a moot point. 

532. He would not, in any sense of the word, be a 
trusteei-He could be made a trustee in certain circum
stances, and the same result would follow. I merely 
gave the illustration to show the moral justice. Even in 
a trustee case you could bring about the same result, 
namely, that the trustee would virtually become the 
owner with entire disposing power. 

532. Assume that under a will you gave £10 000 
worth of property to a trustee, the income to go to your 
wife ~or life, etc., and then as the trustee may appoint, 
he bemg your brother or someone other than your wife. 
He has no interest in it, and· disposes of itP-The pro
perty might be tied up for many years. - Quick succes
sions could be avoided by making the suggested provision 
that there should not be more than two lots of duty 
within 12 months. If that were inserted in the Bill it 
would obviate a difficulty referred to by Mr. Piesse. 

534. If a man accepted the post of trustee he would 
have to act as trustee, would he not?-In. Queensland re
ference to a trustee was omitted from the Act. Under 
the Wills 4--ct the general power of payment passes by 
a man's will, under a general disposing section. Mem
bers of thr, committee are familiar with the words '' resi
due of my property I give to so-and-so." If the power 
is not specifically provided that section is sufficient to 
give general power. It is obvious that the property be
comes the trustee's 6xcept for a :fine legal distinction 
that he holds disposing power over it. 

5315. By Hou. H. V. PIESSE: If a man at death 
leaves his money to an executor to distribute as that 
official thinks fit, probate duty is paid at once!-Yes. 

536. You claim that if before he dies he gives away 
that property or makes a trust of it, until that pro-
perty is distributed no further probate duty is paid. You 
claim that probate duty should be paid when the pro
perty is distributed ?-That is the point. 

537. By the CHAIRMAN: Would that not eomB 
into the clause dealing with gifts !-No. 

538. By Hon. H. S. W. PARKER: This is to pre. 
vent possible evasions ?-Yes. I may live for 20 years 
after I have given power of disposal to another man. 
That other man may dispose of the property as if it was 
his own and it will escape duty. There is n-0 reason 
why it should escape duty. Sir Walter James said that 
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Clause 16 appeared to have been taken from the Com
monwealth Act, although it differed from it. I can see 
nothing wrong with ,the words '' adequate considera
,Hm. 'i'hat :: the key to the general definition of a. 
gitt. The word ' ' consideration.' ' is used in most 
other taxing statutes. We recognise the differ
ence between ''crook'' and '' dinkum'' transac
tions. If the committee required to tie down these 
things they would have to enunciate every case, which 
':,-c-_,lit be impossible. Suppose a property worth £1,000 
_3 ,r_nc.c.rJJ. by the owner for £200, that wou;td not be 
a genuine transaction. If it came within the purview 
of Clause 16, and the transaction. was made within the 
required time, the property would become subject to 
duty to the extent of its full value. Sir Walter James 
says that Clause 16 deals with a gift recov,erable by 
action in any court of competent jurisdiction. He con
tends there is no limit of time imposed on the commis
sioner, and that in the interval the disposing may have 
been dealt with. He was talking about, the position of a 
third party, someone taking the property from the donee 
by way of purchase. He suggests that the following 
words be included in the proviso: '' and shall, subject to 
Section 70, be a charge on the property." I agree that 
some such safeguard should be inserted. It seemed to 
me, however, -that the amendment was foreign to the 
clause. Sir Walter is dealing with the rights of third 
parties, whereas this clause deals with the right of the 
commissioner to sue the executor or the obj•ect of the 
gift,_ Attention could be given to this phase of the mat
ter. We are not speaking about following up the gift 
as regards a third party in this clause, but of following 
it up as against the donee. Clause 70 is a general clause. 
There is no objection to the insertion of the words sug
gested in line 29 of the proviso. 

539. You do not go so far as the New South Wales 
Act in this respect~-No. A bona fide purchaser is a 
man who has bought for value and without notice. He 
is a "fair clinkum" purchaser. He has paid for what 
he has bought without any mala fides. 

540. By Hon. H. V. PIE SSE: If in the opinion of 
the probate department the property has not been sold 
at a high enough value they can come upon itf-That 
is not left to their discretion. If the other side were 
not satisfied they could always litigate. The Bill leaves 
very little to the discretion of the commissioner. Any
one can dispute his decision and take him to court. 

541. Bv the CHAIRMAN: Sir Walter .Tames sug
. gested maiing the collection of duty on non-testamen
tary dispositions the job of the commissioner and not of 
the e:s:ecutor?-I do not agree with that. The scheme 
of the Bill is to bring gifts in as part of the estate. The 
executor handles the bulk of the estate, and has all the 
assets under his control. 

1542. Assum2 the testator disposes of all his property 
as sometimes happens, and he makes a settlement and 
keeps for himself a life interest, there is no executor 
there~-He is onlv liable to the extent of the property 
in his hands. · 

543. By the CHAIRMAN: That is not made clear~ 
-I think .it is. 

554. Take Clause 10: there should be a limitation 
there to the extent of the assets in his hands~-Very 
well. 

545. By Hon. H. S. W. PARKER: You c_ould put 
in a clause to the- effect that he shall only be liable for 
the amount of the assets in his hands; you want to give 
power to the Commissioner to collect on the non-testa
mentary disposition !-I have it all right. 

546. Subclause 2 contains the words '' before the non
testamentary disposition thereof.'' Should that not be 
before the death ?-You are speaking about third per
sons now. Clause 70 covers that. 

547. Say my father leaves me a property_ and retah:s 
a life interest in it.and I mortgage my eqmty?-If Su 
W altei· .James' amendment is inserted, it will reiterate 
what is already in Clause 70, but it will obviate any 
difficulty. 

548. There is a possibility of evading duty. My 
father leaves me a. valuable property on co_ndition that 
he gets all the benefits up to the time of his death. In 
the meantime I mortgage it and, with the money, I buy 
other property. I defeat you there, don't H-Yes, you 
would. 



549. It would be a simple way of evading probate 
duty~-I cannot see how we can avoid that. It is an 
evasion all right and I would be glad to hav,e some sug
gestion on the subject. It seems difficult to frame any
thing to prevent that. 

550. Unless you add something to this effect, "Pro• 
vided that any encumbrance made between the date of 
the disposition and the date of death was not made for 
the purpose of evading duty.'' Even then I am afraid 
you would have difficulty in proving it!-You might get 
a perfectly innocent purchaser or mortgagee to advance 
you the money. 

551. I might raise money on it and buy gold mining 
shares, and lose the lot, but I would do it for the pur
pose of evading the duty!-That would be unfortunate 
as far as we were concerned. Our only recourse would 
be against you and what you might have left. 

552. I might buy a valuable city property and re
tain the gift in that or some other form, and so evade 
the duty!-We could sue you. You would be getting 
a gift and you would immediately raise the wind on it. 
The person lending you the money would be a perfectly 
bona :fide lender in every respee,t. We do not propose 
to interfere with the title, but the Commissioner's re
course would still be against you. If you had no assets 
left, or you had mortgaged them up to the hilt, it would 
be unfor•tunate for the Commissioner. He has to take 
that risk. It might work unfairly against a bona :fide 
purchaser or mortgagee. 

553. If I had any assets left, you could still get me~ 
-Yes. 

554. By the CHAIRJVIAN: It is a personal liability1 
-Yes, a charge against the property. 

555. By Hon. H. S. W. PARKER: Would not sub
clause 2 conflict with the Bankruptcy Act~-Mr. Jones 
raised that point but without knowing exactly what he 
had in mind I ca'.nnot say. The object is c,lear. A per
son may get a gift out of the bulk, I mean out of an 
estate, and the estate itself might not be· solvent, in 
which event no duty would be paid. In those circum
stances without a special provision, he could take his 
gift fr~ed of any claims by the creditors and pay no 
duty. So this provision is put in to cover such an event. 

556. By the CHAIRMAN: There was a suggestion 
made by Mr. Jones to protect the executor against the 
failure to rBcover dutyf-If we limit the responsibility 
of the present representative to the assets in his hands 
as suggested, I do not think anything further is neces
sary. 

557. There is only one aspect to be considered. Sup
pose each of the children get their share of an estate on 
attaining the age of 21 years, and each dissipates it, and 
there is a younger child left, and the executor or the 
trustee still holds certain assets which really are the assets 
of that youngest child; would not the result be that the 
money held for that child would require to be paid to 
meet the duty in the other cases~ That would be unfair 
obviously and I do not think the Government should ask 
for that. Naturally, we must help the executor to carry 
out his trusts justly; we must not penalise an innocent 
partyf-Did Mr .. Jones cite an instance in that regard i 
It is assumed that if the property has been distributed, 
the executor will have seen that the duty has been paid 
on that property before he distributes it. 

558. How would it do to enact that the Bxecutor's 
re-sponsibility for duty shall be limited to such portion 
of the estate as is held in his hands on behalf of the 
donee or beneficiary entitled to the particular fund 
upon which duty has not been paid, or the residuary 
estate~-! would like to consider that point. It does 
not do ,to express a hasty opinion on it. 

559. The CHAIRMAN: The Government have a 
duty to the executor as well as to the beneficiaries. 

560. By Hon. H. S. W. PARKER: Alongside Clause 
19, Subclause 4, I have a note "What does this mean"g 
-Under a decision of the Privy Council, I think in the 
case of Registrar of Probates v. Sims, a South Aus
tralian case, it was held that when a man disposed of 
all his property the moment before his death, with the 
idea of avoiding duties, but did it by an effective instru
ment, he escaped. It was stated that the opinion of the 
Privy Council was that the section in question applied 
only to colourable transactions; that is to say, ,trans
actions of this nature: I purport to give you some pro
perty under a document. At the- same time I say_ to 
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you, "Now look, this is no.t genuine. We trust each 
other. Between us we will make it look as if I have 
given this property over to you by a deed. I can trust 
you, and you and I know vBry well that this is a sham. 
If anything happens, you produce this deed and say 
the property is yours.'' The property in the case be
fore the Privy Council was in accordance with the lat
ter description which I have given, that the section 
applied only to colourable or sham transactions. The 
Full Court of South Australia, however, helcl somewhat 
differently, and in accordance with what I think is !l 

more natural construction, that if on the eve of your 
death you give over your property with the intention 
of avoiding duty, whether you make a proper job of it, 
do it in a proper way, or whether it is a sham, should 
not matter. That is what the subelause referred to by 
Mr. Parker alludes to. If the man has done it with 
malice aforethought, so to speak, when death is knock
ing at the door, with the object of dodging duty, the 
extra duty should be paid. Suppose a person is lying 
at the point of death, and a relative comes in and says, 
"What about your signing this property away by way 
of gift!" It has been done; I could give you the name 
of the party. There is a penalty attached to the sec
tion in question. If the Commissioner can prove-and 
he can only prove this in very rare instances-that there 
is intention to avoid, then the double duty would be 
attracted. But the number of cases where the Commis
sioner is able to prove that is practically nil. 

561. By Hon. H. V. PIE.SSE: If a man ha_d decic~e~l . 
to give the property awa.y, he would act quite· legiti-
mately in doing so 1-Yes. . 

562. The single probate ~uty would have to be paid, 
whichever way it went, if it happened_ before the two 
years~-Yes._ In !egard to ~la:u,se 19, Sir Walter J~me_s 
suo-o-ested rBiteratrno- the prrnciple- that bona fide tian~
acti~ns between a beneficiary and a third p~·ty ~hould 
be protected. I can see no objection to puttrng m the 
qualification. 

563. By Hon. H. S. W. PARKER: There was a 
suggestion as to limitation ?f time within which the 
Commissioner could take action. Should not there be 
another subclause to say that the Commissioner must 
,take action within a certain time!-The Co=issioner 
may not :find out until after many months have. elapsed. 
I suggest no limitation should be placed on it. The 
Bill prov,ides that the Commissioner cannot get duty 
out of an executor except ,to the extent of what the 
exe·cutor has left in his hands. 

564. The question is, when the executor :finishes and 
the trustee starts, is it not~-But you would not be 
holding up anything. 

565. As a matter of fact, the execu_tor . passes his 
accounts and then he is :finished !-That is r7ght. _ 

566. If he wants to :finish his executorship, let him 
file his accounts !-Yes. · 

567. By Hon. H. SEDDON: I do not quite_ follow 
the wording of Subclause 5 of Clause 19. Does it mean 
that in addition to paying probate duty under the 
preceding clauses, he has also_ to pay doub_le duty~-I 
:find it somewhat difficult to give a conception of what 
is intended by the subdause, but it means that none 
of the pr·ovisions in the Bill p~ecedin~ this cla;1se r_el_a t
in o· to the brino-ing in of various krnds of disposition 
ar: affected. It is a clause inserted out of that abund
ant caution with which lawyers are supposed to be in
fected. That is the only e:,.,-planation I can give. It 
means that all the provisions for bringing in various 
assets which have been disposed of before death are 
unaffected. You might say to me, "I cannot see how 
they could possibly be affected''; but that is the pur
port of the clause. 

568. I just want to know how it would operate. 
Assuming that you had already brought into the scope 
of ,the Bill gifts under the preceding clauses, and that 
you had raised the point that an intention to evade 
existed, would you, in addition, charge double duty?
.No. You get double duty. The same- rule applies in 
deciding whBther the gift is a gift within the preceding 
provisions. In order ,to determine whether the trans
action is a gif,t, for instance, or within what category 
it falls, you have r·egard to the preceding clauses; but 
when you assess, you do not assess double duty plus 
ordinary duty, thus in effect getting treble duty, if that 
is what you mean. 
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569. That is what I mean ?-The eoneluding words 
of Clause 19. Subclause 1, are "but double duty shall 
be payable in respect of sueh property.'' That is all. 

570. That opens up another aspect. Suppose you 
found a person had made a gift, and that you under 
the preceding clauses had assessed him for duty, would 
that be taken as proof that he had attempted to evade 
duty!-No. You have to take the case to the court 
and prove that to the satisfaction of a judge. 

571. Would not you say, "Obviously this man made 
a gift"?-No. You could not argue from the· mere 
making of a gift that there was intention to evade. 
That is a _very difficult thing to prove. It is only in the 
most glaring case that Clause 19 could be applied, and 
~ven t_hen there w_ould be great difficulty in proving the 
mte1;1t10n. That rs the difficult part-to prove the in
tention. In only one case I know of has the similaY 
provision in the existing Act been applied. That was 
a most glaring case, and even there I think the Com
missi?ner had some difficulty in convincing the judge 
that 1t was a case of intention to evade. 

572. You want to catch the man who is evadino
obviously; b1:t you do not want to create an injusti~~ 
where the tlnng has been done quite bona :fide ?-That 
is so. 

573. By the CHAIRMAN: There is no provision in 
the Victorian Aet for the payment of double duty is 
th~re_?-No. We carry this provision forward from 'th8 
exrstmg Act, of which it has formed a part for over 30 
years. Where you can show to the satisfaction of the 
court that there has been this departure the individual 
ought to pay for his attempt to avoid probate duty. 

574. It was suggested by Sir Walter ,James that we 
should include a reference to Section 701-I see no ob
tection to what Sir Walter suggested, but the difficulty 
,rs where to put the reference. Why is not the claus.2 
·sufficent as it stands? If you include the words '' sub
ject to the provisions of Section 70,'' I do not think 
the clause will read as well as it does now. You will see 
that we have already inserted in Clause 18 the required 
qualification. The general principle is enunciated :inthat 
clause. Why should you insert in Clause 19 the words 
suggested by Sir Walter, seeing that the clause does not 
speak about charges at all? 

575. By Hon. H. S. W. PARKER: Sir Walter 
,James complained about the definition of a "settle
ment" in Clause 20 !-Sir Walter took exception to the 
inclusion of the word's '' death of the settlor or death 
?f such other person.'' I am paraphrasing the clause 
m order to draw attention to the words Sir Walter had 
in mind. You will :find that the definition in the exist
ing_ Act is foe _same, and no one has taken any exception 
to rt. I have mcorporated a few verbal differences that 
Sir Walter .Tames did not mention. I do not see an7 
reason for interfering with the provision. I advocate· 
leaving the clause as it stands. Apart from the words 
referred to, our definition compares with that appearino· 
in the Victorian Act. If the words are not retained ~ 
the elaus,e, you will realise that this will happen: The 
principle of the Bill is to cut up and make liable to duty 
anything that falls to another person on the death of 
the owner. Instead of making a disposition to tak.3 
effect on my death, I can make it so that it takes effect 
on the cleath of some other person. If I make it early 
in life, that disposition may escape the payment of pro
bate duty, because it takes effect not on my death but 
on the death of someone else. That is why the words 
'' or some such other person'' were included in the Act 
of 1903. I did not have an opportunity to cross-examine 
Sir Walter James when he gave evidence. Had I that 
opportunity, I would have asked him why those words 
were inserted in the 1903 Act. Sir Walter James put 
that Act through, and I think the- framer of the legisla
tion in those clays sensed the difficulty I have indicated. 

576. With regard to Clause 21, which requires settle
ments to be registered, objection was taken to the ex
isting wordingf-In the Legislati,ae Assembly one of the 
legal members discussed the matter with me, and as a re
sult I dr•·afted an amendment with which he expressecl 
agreement. The amendment was to add the following 
words at the end of the clause: '' or unless any person 
interested in obtaining registration of the settlement 
proves to the satisfaction of the court that the failure to 
register was due to ignorance or inadvertence and that, 

notwithstanidng any lapse of time, it is just and equit
able that the same be registered.'' 

577. I was viewing it more from a standpoint of a 
fraudulent trustee. Should the trust fail, then the pro
perty would revert to the original settlor,-Yes. 

578. BY that time the property may he in the hands 
of an entirely different set of persons. Could you not 
alter the clause so as to make provision for such further 
time as the commfasioner or the court may allow, and 
also for the imposition of a penalty on the trustee per
sonallv1-Yes. The former suggestion I already have 
in th~ amendment. Clause 66 provides that any person 
;who negfocts to :file any statement required is guilty of 
an offence. 

579. It would be fairer to penalise the trustee rather 
than the bene:ficiary~-In Clause 66 I could amend that. 

580. You could insert the words "or the court 
allow''!-Yes. 

581. I do not like the idea of invalidating a state
ment through the fault of the trustee~-All we l)ropose 
is that every settlement shall be registered within such 
further time as the Commissioner or the court may 
allow. 

582. And then there is the penalty,-Yes. I can 
put that in Clause 66. 

583. By Hon. H. V. PIESSE: Someone suggested 
that the word "unless" be altt>red to "until"?-I can
not see any distinction between the two words. 

5S4. B,; the CHAIRMAN: Clause 25 is the next~
Clause 16 · refers to the case ,,here a man surrenders a 
life interest in a property before that int;rest expires, 
by reason of his death or somebody else s death. It 
mio-ht be part of a life interest created under a ~ettle
me~t. If he surrenders his interest and gets nd of 
something valuable as a gift. I :"ant_ ~o be sure the 
settlement is not affected. He 1s g1vmg away some
thing which he takes under a settlement, and I want 
to be sure that is not affected by reason of the settle
ment provisions. 

585 By Hon. H. V. PIE,SSE: Mr .. Jones had some-
thing. to say about both. those clausesf-No ~ett:~~ent, 
requires registration untJl the_ trust a1~d d1spo~1t10~s 
take effect. The Bill saYs so 111 Clause :n .. Wh'.'"t yo.i 
desire is '' no settlement the time for registration of 
,vhich has expired.'' . 

586. By Hon. H. S. W. PARKER:_ The word 
"already" would cover it~-I do not thmk so. We 
should sav repeating a -good deal of Clause. 21, '' no 
settlement 'the trusts or dispositions of which have 
taken effect on the death of thE: s~ttlor_ or ~ther perso!l 
mentioned therein shall be admissible m evidence until 
registered.' ' . . 

587. By the CHAIRMAN: You can tl,.mk rt over, 
any way?-Yes. . . 

588. The next is Clause 27, which was. refer:ed to 
I M Jones Mr .. Jones suggested the msertron of 
)Y r · · · d "d" ·t· o to some worcls. The proYision rea s, 1sposi 1 ns 
take effect on the cleath of the settlor"; Mr. ,Jones 
would insert after "settlor" the words "or other per
son," etc., as in Clause 21~-Yes. 

589. Mr .. Jones also suggested that different uene
:ficiaries paicl duty at different_ rates, and the _w_orrl 
''proportionate'' would n?t entir~ly co:er ~?e positro~: 
but that it should be amph:fiecl by msertmg at the r!'lL 
applicable to the inter_est of the beneficiary"'?-! thmk 
those words shoulcl be mserted. 

590. By Hon. H. SEDDON: Would the insertio!l of 
those words meet the position ~-In the case of a wrclo_w 
or child only the concession rate would be payable 111 

respect 'of the beneficiary's share. A duty of £100 
might be payable on a £2,000 estate, bu~ t~e- same rate 
of dutv mio-ht not be payable by all the md1v1dual bene
ficiarie~. Consequently, the £100 would not be paid pro
portionatelv but there would be the ac1der1 fac-tor to be 
taken into ·c~nsicleration in the case of a »-ir.1o,Y or child, 
,Yho would o-et the benefit of the concession rate. 

591. woilcl not the insertion of the words at that
point mean a rate on the actual amount transferrecl 
rather than on the proportion of the property?-Pro· 
vision is made for both at the rate applicable to the 
,alue of the share. I now pass to Clause 28 which Sir 
Walter James criticised, but before replying to his re
marks in detail, I should like to give some general in
formation. The scheme of this Bill is to deal with what 
a man leaves on his death or what may appropriately 
be regarded as being left by him on his death. Let me 



explain my meaning. When a man makes gifts within 
a certain periocl before his death, they are treated as 
part of his estate. They are dealt with in the form of 
an estate duty in the first part of this Bill. Then tl1err, 
are certain transactions that have been dealt with, such 
as settlements. A man makes what is tantamount to a 
will before he dies and can dispose of his property as 
effectively by settlement as by a will. That has been 
dealt with in an earlier part of the Bill. Thero is an
other kind of transaction which, previous to Claus-3 
28, has not been caught up by the Bill, and that is what 
is referred to as a succession. A man might take a suc
cession in property and acquire a very valuable interest, 
and machinery does not exist in the Bill so far to tax 
an interest which appropriately shonld be taxed. Let 
me give an instance. A and B are given a valuable pro
perty by a deed made, say, 50 years ago, and they take 
it as joint tenants. A dies ancl B as the survivol' suc
ceeds to the whole of the interest in the property. So 
far in the Bill there is no provision to deal with that. 
Members may remind me that there are provisions deal
ing with joint tenancies. So there are, but not the par
ticular kind of succession arising in such a case as I 
have mentioned. Earlier this morning we were discuss
ing a joint tenancy arising out of a man making a joint 
investment, creating it himself. But he may not be 
the creator; the property may be given to him and to 
someone else as joint tenants. ·what is the position 
when he or his co-tenant succeeds to the other interest, 
which may be a very valuable succession? There is a 
tvpe of interest that passes on cleath ancl is not caught 
l{p by the estate duty provisions or. by the settle~ent 
duty provisions of the Bill. That will supply sufficient 
answer to Sir Walter James' criticism of the opening 
words of Clause 28, which read, '' Subject to and with
out affecting the operation of any of the preceding sec
tions of this part of this Act, and, so far only as those 
provisions do not apply.'' Clause 28 was intended to 
include all those transactions by way of succession not 
caught up by the previous clauses of the Bill. The 
openino' won1s were inserted to ensure the payment of 
cluty o; what I may .term the remainc1er of interest pass
ing to one person on the death of another. 

592. By the CHAIRMAN: W oulcl not the previous 
clauses be sufficient to embrace the disposal of property 
made 50 years ago where 01rn of the joint tenants diocl, 
say, within the duration of the Act ?-No, they would 
not. 

593. Not the provision relating to something grunted 
''prior' 'P-Prior and after the comrn011ceme11t of the 
Bill, if it l,ecomes law. The provisions of the Bill up 
to but not including Clause 28 do not cover the case 
of property given by way of gift, say, to yourself ancl 
myself as joint tenants, ancl either clying and the· survi
vor succeec1ing to the beneficial interest in the whole. 
Perhaps it rep1·esents a valuable succession, ancl under 
no1,e of the preceding provisions does wch a succession 
attract c1uty. 

594. Give us instances of transactions under 
the preceding provisions~-I will give examples 
of the application of Clauses 13 ancl 14. Sup
pose you and I buy a property between us, you 
contributing so much ancl I contributing so much. 
VVe buy it as joint tenants. One dies and the 
survivor naturally comes into the whole of the bene
ficial interest. I am dealing with a case in which we 
have supplied the money for the purchase. This Bill 
treats what is succee,decl to by the smYivor as part of 
the es>tate of the deceased. In that case it is rea.11y 
means for making a gift; it is a familiar way of 
making a gift. Twd people buy a property and put it 
in joint names. One dies, ancl tho property passes to 
the joint tenaJ1t. That is making a gift. The instance 
I first gave is more appropriately considered under 
sncces,sion. That is why the worcls were inserted at 
the beginning of Clause ·2s. It is a drag-net claus·e. I 
c1irect attention to paragraph (b). That covers the 
case I have mentioned of one sm-Yh-or in a joint ten
nncy corning into the whole of the property where the 
joint tenancy was created by the disposition of some
one else. Similarly, the other paragraphs fall within 
the same general remarks. Regarding p:uagraph (a), 
say I am giYen a life estate that is worth £20 a week, 
subject to a charge in favour of my mother amounting 
to £10 a week. AU I get is £10 a week while she lives, 
hut when she dies I get £20 a week. The 
paragraph catches np the extra £10 a we·ek. Some 
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years ago it was pToposed to insert those pro
visions in the Administration Act, but for some 
r·eason or other a Bill was not introc1ucec1, and 
so those provisions are brought forward now. They 
are found in the E,nglish Finance Act, ancl they have 
been acloptecl, in South Australia. Let me now rep~y 
to the specific criticisms of Sir Vvalter James. He said 
that Ulans-e .2'8 was taken from Section 32 of the South 
Australian A.ct of 1929, but that that section dicl not 
open with the preliminary won1s in Clause 28 _of our 
Bill. He s,aid he clid not understand the meamng of 
those w,rds, unleS>s the object wa~ to charge _the high
est poss.\ble duty. I haYe exphnrnrl wh:,, tlrnse pre
liminary wo•,rcls were inserted in our Bill. I wish to 
make it plain that when a transaction clearly comes 
within the category of an esta.te transaction or a 
settlement transa.ction, it does not come within th<;J 
lat.tel' part of the BiU, which deals with sneeessious 
only. Take the end of paragraph (a) ancl the ~rnrds 
'' any non-testamentary disposition nrn.lfo he fore or 
after the commencement of this section.'' The South 
Australian Act says, '' after the commencement of tlrn 
Act,'' not before. There is practically no Jistineti?n 
between this Act ancl this Bill. If I elated the Bill 
back say to 1903 that would practically conform to 
what has been done in South Ans,tralia. They quote 
the previous provisions in 1919 ancl 1923, and have 
made their Act retros,pec.ti-ve. It is the accruing of 
the interest tha.t shonlcl connt, not the instrument. 

595, Bv Hon. H. S. W. PARKER: It wou1c1 not 
matter i( the Bill was claterl ba.ck 1-Paragraph (a) 
says '' the increase of benefit accruing after the com
mencement of this section ... '' 'V-,T e are not seeking 
to tax probate before the Act con1111ences, bnt what a 
man comes, into after it commences. This clause is to 
close the avenue>S whereby people have evaded probate. 
Why should it be limited in such a. way as only to cover 
documents after the Act comes into force P In that 
event it would not ha Ye effect for many years. 'The 
clause should stand as/it is. " • 

596. By the CHAIRMAN: ;\fr. vVilson asked the 
meaning of the words "net present value""?-They 
mean the net present Yalne at the time the inteTest 
accrues. It is the increa8e of benefit accrning. This 
could not be macle any clearer. 

597. The paragraph might l,e eapable of two inter
pretations. It might mean at the date of the deed f
It says tlrn net present Yaluo a.t the time o.f the in
crease of benefit accruing to tho party taking the in
terest. 

598. It is '' accruing after the commencement of 
this section'' f-These words 111 erely limit the opera
tion of the clause to accruers after the operation of 
the Act. You conlrl insert th" ,rnrc1s "at date of 
a,ccruer", although I clo not think they are necessary. 
If you are going to put in "the elate of accruer" in 
paragraph (a) something similar would be required to 
be inserted in the other paragraphs. The only way to 
estimate the increase o,f benefit is to clo so at the time 
the benefit accrues. 

599. Might it be the net present value at tl1e time of 
the passing of the Act,-The person does not O'et any 
interest until death occnrs or some charge is extinguished 
ahead of him. 

600. By Hon. H. S. W. PARKER: There are the 
1:orcl~," if the estate is not filed within the prescribed 
time. ':711at cloes that mean f-That will be governed 
bv regulatrnns, The Interpretation Act will fix that un. 
Ther,e is power to make regulations in Clause 7L Sir 
·waiter .Jame~ suggestecl that some of the clauses might 
be retrospective. In terms they are all limited to in
terests whieh accrue after the commencement of the Act. 
You will find these wol'Cls in paragraphs (a), (b), ( c), 
( c1) and ( e) . 

601. In Clause 29 you will find the words '' if the 
settlement includes personal property in Western AuQ
tralia on l)roof to the satisfaction of the commission;r 
tl1at the clnty has been paid in respect thereof.'' Sir 
'\Valter James suggests that the Governor should fix bv 
rngulation what is covered by these words ,-That is ~ 
matter of policy. ' · 

602. B~· Hon. H. V. PIESSE: Clause 28 refers to 
policies on a joint tenancy. Will this section be retros
pective as regards such policies f-A policy that is taken 
out before the commencement of the Act in respect of 
which the survivor gets the benefit after 't;he commence-
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ment of the Act, will be affected. If I have taken out 
a policy conjointly with someone else, and die after the 
Bill becomes law, paragraph (e) would affect the in
terest to which the survivor succeeds, unless it were 
affected under previous provisions of the Bill, such as a 
gift. 

603. A joint tenancy policy would not be a gift1-
It coulcLbe. 

604. If the person with whom the policy is made con
jointly dies, it makes no difference to the policy!-Para
graph ( e) would apply to that case. 

605. WITNESS: I have read Mr. Piesse 's minute, 
and I gather from it that the principle is conceded that 
a, joint lif.e policy should be taxable just as .much as a 
single life policy, but Mr. Piesse desires to safeguard the 
position and to see that no obstruction is placed in the 
way of prompt payment of these joint policies. I can 
assure Mr. Piesse that this Bill does not place any ob
struction in the way of their payment. · I thh1k Mr. 
Piesse has in mind the provisions of two nia.chinery 
clauses of the Bill, Clauses 54 and 55. Clause 54 pro
Yir1es for a monthly return. It is onlx. a machinery 
clause. It does not say what polieies are taxable. The 
previous portion of the Bill says that. Clause 55 provides 
that polici-es are not to be paid unless the duty is first 
paid or unless a certificate is got froll1 the Commissioner 
of Tnxntion. I think I can give Mr. Piesse the assur
ance that in practice no delay would occur in the pay
nwnt of those policy moneys. Mr. Kingsbury, in giving 
evidence, said that by the good grace of the Commis
sioner-I think you will remember that phrase-his com
pany had been able to pay policies up to £200. Someone 
asked "Ts that bv virtue of the Life Assurance Com
panie; Act~" Mr. 'Kingsbury said, "No. The Commis
sioll'er is allowed to do that.'' In the same way there 
would not be the slightest difficulty in the Commissioner 
permitti;1g these joint polieies to be paid, subject per
haps to a retention of some sum sufficient to cover the 
duty. I think I can give an assurance that that will he 
done. 

606. By Hon. H. S. W. PARKER: This only pro
vides for giving a certificate that the amount is pair1 ,_ 
Sh all we say "paid: or secured", 

607. That would do iH-I am confident that there 
will not be any difficulty. 

i'l08. The only trouble is that we might get, in the 
position of Commissioner of Taxation, some person not 
quite up to liis joM-I will see that a p,ote is promi
nently made of this, and that there will be no trouble 
in regard to it. 

609. By Hon. H. V. PIESSE: What do you think 
of a £500. exemption as regards life policies,~-That is 
really a matter of policy, but as I have been asked the 
question I do not mind answering it. I ,:vould not fav
our giving any class of asset any exempt1011 at all. . If 
there were to be an exemption granted, that exempt10n 
should be a general exemption. Why should one class 
of saving have any benefitf There is money that a man 
puts into his house-, for instance. 

610. By the CHAIRMAN: There should be _an 
exemption all round !-I would suggest an exempt10n 
of £200 all round, in respect of everything. In the past 
the Revenue Office- has not worried about policies of 
£100. 

611. By Hon. H. V. PIE1SSE: You suggest an 
exemption of £200 in respect of bank accounts and all~ 
-Yes. I am not authorised by the Government to _say 
this but I do not think they would refuse to comnder 
such an e-xemption. The Victorian exemption is £200. 
I ,think that amount would be a fair exemption for 
Western Australia. 

612. I think South Australia has a bigger exemp
tion ?-But South Australia has a much higher rate of 
duty. We have to cut our clot~ according to our _meas
ure and whereas South Austraha can afford to give an 
exe~1ption of over £200, the South Australian duties are 
one-third or one-half greater than ours, and we cannot 
afford to be more liberal. 

613. In present circumstances, th~n, ~ _man with a 
joint policy can still make that pohcy Jomt, and the 
only difference would be- that succe_ssion duty w?u:d 
have to be paid on the amount to which the beneficiary 
succeeds1-Yes. . 

614. I take it that industrial policies up to £200 
would be paid practically without any reference- to the 

Probate Court, and that rntums would be furnished 
under Clause 55; and if there was any probate duity 
eventually to be paid on the estate·, it would be then 
assessed f-Yes. 

615. In Clause 54, line 15, should not the amount of 
£100 be increased to £200 ~-The Government considered 
that £200 would be too much there. In ,the past £100 
has been the practice, and there has never been any 
trouble in the beneficiaries collecting that £200. In 
New South Wales the amount has been £100. All that 
these two clauses do is to provide machinery for cheek
ing; that is to say, a monthly list goes in from the 
assurance company. There might be no duty at all in 
respect of such a policy, because there might be a deficit 
in the estate eventually. The £200 or £100 referred to 
here is not. a £200 or £100 exemption on a policy. It 
merely means that in respect of policies under £200 or 
£100, the latter being the- present amount, the assur
ance companies have not ,to forward returns. 

616. But £200 is the amonnt they would like to see 
fixed. With the bonuses added, in most cases the indus
trial policy goes just over the £100 ~-They can pay out. 
This refers only to the returns, which furnish the 
machinery for checking. 

617. If we have the exemption for the ordinary pur· 
pose, why should not the amount be increased to £200? 
You say the Government object to that?-Yes. It was 
cliscuss~d fully, and the Goyernmont c1ie1 not seem in
clinm1 to go i1eyonc1 the £100. I think the compa1,1ies 
hac1 the ic1en that this £100 ,ms a legal exemption, 
whereas it is not. It is merely an exemption which is 
accon1ec1 in respect of sencllng i:1 returns, not a_n exemp
tion from duty. The £100 policy could conceivably be 
in a £1,000,000 estate. 

618. By the CHAIRMAJ';': There would neell ~o be 
an exemption agreed upon "'.hich shou!d be_ ment10ned 
in this Bill ~-It woulc1 come m the taxmg Bill. 

619. ViTe could take the opportunity of providing it 
in this Bill?-I think I can practically give you an assur
ance that it will be in the taxing Bill. From a dra~ts
manship point of yiew I clo not lik_e to see an exempt1011 
provision put in an assessment Bill. Would you lea".~ 
it to me to ap1woach the Government anc1 ask them then 
intentions~ 

620. By Hon. H. S. vV. PARKER: The difficulty i_s, 
if tho exe;nption is put in a taxing Bill, it might get ~11 

one session anc1 not tho next session, ~nd then we m 
our House are shot, as we cannot alter iH-I see. 

621. By the CHAIRMAN: It would mean increas
ino· the burden on the people~-! am told by Mr .. Byfield 
th:t he does not think there will be any d1fficulty. 
I will consuLt tho Government about it. Some remarks 
were made on this clause by Mr. Kingsbury and others. 

622. Reference was made by some witnesses to the 
advisability of deleting the worc'1s '' money on c"'urrei:,t 
account'' appearing in Sub clause 1 of Clause 5-J .. Sir 
Walter ,James pointed out that the clause woul_d tie up 
partnerships and the bank would no! he entitled to 
allow anY operations on the partnerslup account. You 
c1o not desire to stop business?-Bnt woulc1 that stop 
op rations on a partnership account'! Partnerslnp rleecls 
ge!erally contain the usual provision that 'f:he death of 
one partner shall not dissolve the partnership. 

623. By Hon. R. S. W. PARKE~: Bu_t take _the case 
of a partnership where such a prov1s10n 1s not mcludec1 
in the partnership deed ~-No bmiker would allo:" 
cheques to ho drawn on the death of one partner until 
the surviving partner hac1 securec1 probate. The de~th 
of 0110 partner would automatically e:ancel the autho~·1ty 
for drawing cheques. I am responsible for the phrase 
, , money on current account'' because I could not see 
why that was exclude~- As long a~ there wa~. some 
alleviation given, and 1t took _the f01111 of a ceit1ficate 
from the Commissioner, I considered tl1et _w0nlil_ he suf
ficient. I c1o not know why this forn\~ 0~ :,::•\" shuulc1 
be more favourably placed than, say, hi.e pohcies. 

624. Bv Hon. H. SEDDON: Of course it would be 
possible for a man to realise on the estate and pay the 
money into the curren_t account, a1:d the trou~le regar~
ing current accounts 1s. the necessity_ for hav1~g money 
with which to carry on ?-What I sa1d about hfe assur
ance policies would apply equally to money on current 
account. 



625. By Hon. H. S. W. PARKER: Reference was 
made to the appearance in Clause 54 of the words '' the 
deceased was domiciled or resident in Western Australia 
at the time of his death.'' It was pointed out that that 
might apply to a man who had been in the State for 
a month on a visit only during the course of which he 
died !-The companies have the idea that this i.s a tax
ing clause, whereas it is only a cheeking clause with 
reference to returns. 

626. Bv Hon. H. v. PIES,SE: I do not like the in
elusion of.the reference to money on current account?
If there were £100 in the bank-our highest rate of 
duty is 10 per cent.-all it means is that the bank woulr1 
retain £10. 

627. The position then -would be practically the same 
with regard to life polici~s ~-Yes. 

628. By the CHAIRMAN: Something . ,rns said 
about the time within which statements have to be filed. 
That applies to the last part of Subclause 4 of Clause 
28 and the question was raised as to whether some time 
shbuld not be specified P-That is so. 

629. By Hon. H. S. W. PARKER: I do not know 
how the courts would interpret the word '' i=edi
ately" f-That is the word used in the South Australian 
Act. I think any reasonable time would be acceptable·. 

630. By the CHAIRMAN: I intend to .suggest the 
inclusion of the words "within three months"f-I do 
not know if the idea in framing the sentence as it 
stands in the Bill -was to get in before the other fellow 
has frittered the money away. Dealing with Clause 
29, Sir Walter .James referred to the inclusion of real 
property in Western Australia, and said that if it was 
to harmonise -with our existing legislation he desired to 
point. out that pa.ragraph (a) of Section 97 of the 1903 
Act read, '' the real property in the State of the settlor 
or donor (including real property over which he had a 
general power of appointment exercised by the settle
ment or deed of gift)." The difference between the 
paragraph in the Bill and the paragraph quoted by Sir 
Walter is in the leaving out of the words "exercised by 
the settlement or deed of gift.'' Those words woulcl 
not be appropriate to the Bill as it embodies the old 
law and the amendments effected by the Bill itself. The 
opening words of Clause 29 read, '' Property comprised 
in a settlement or disposed of by any other non-testa
mentary disposition within the meaning of the preced
ing Section 28 shall be subj&;t to duty under the pro
yisions_ of thi_s part of ~his Act, so far as such property 
is, or 1s portion of, or 1s payable out of-(a) real pro
perty in Western Australia," etc. So it would not be 
appropriate -to use the words '' exercised by the scttle-
1:11-ent _or deed of gift," because we are now bringing 
m gifts as part of the estate. That was the 
defect in our old Act; we allowed the gifts to 
be separate from the estate. Paragraph (a) of this 
clause lends point to the argument. I advanced in re
gard, to ;~eneral pow~rs of appointment exercised by :J 

man s will and formmg part of his estate. Paragraph 
(a) reads-

Real property in Western Australia, including 
real property over which the settlor or person making 
such non-testamentary disposition had a general 
power of appointment. 

We do not say, '' In respect of which he was acting other 
than as trustee.'' And if we go back to the Act of 1903 
there is no qualification there. Nor do I think there i~ 
any qualification in the -Victorian Act. The South Aus
tralian Act reads the same as our own: ' ' The real pro
perty o~ the settlor or donor, including real property 
over which he had a general power of appointment.'' It 
is without any qualification whatever. 

631. By the CHAIRMAN: Then you do not share 
Sir _Walte: .James'. views~-No, those proposed words 
are mapphcable. Sir Walter's suggestion overlooks th,2 
fact that we have now put in the Bill a provision which 
treats gifts as being brought back into the estate and 
fo~ing part of the esta.tc for the purpose of duty. As
summg I were to put in the words '' exercised by the 
settlement or non-testamentary disposition,'' those 
words are not necessary. 

632. Do you think there is any possibility of making 
!hose w~rcls apply t~ property which might be subject 
,o apporntment outside the estate because of the use 
of the words '' including real property over which the 
s~ttlor or person making such non-testamentary disposi-
1 wn _ had a general power of appointment"!-No. As
samng you coul~ put that construction on the words, it 
would offencl agams-t the rules of international law. You 
cannot tax real property outside the State. 
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633. That is one of the troubles in Clause 49; we 
are making tlJ.e company responsible!-We are taxing 
within the State. 

634. But practically it is taxing pr_operty outsicl~ t~e 
State1-No, Sir. I repea.t that this clause a,s it 1s 
worcled can only apply to real property in Western Aus
tralia. 

635. However, it would make it abundantly clear if 
the worcls were acldecl ~-I think it is abundantly clear 
nOW. 

636. By Hon. H. S. W. PARKER: I think you have 
a note to make some alteration to the proviso tlieref
Yes. That is the other comment Sir Walter .Tames had 
to make in regard to recforocity. Might I suggest that 
the Treasurer ~perhaps could be left to decide by regula
tion. or the Governor by -proclamation. 

637. But a proclamation cannot be upset. Assuming 
that some Government got the bit between their teeth 
and put i.n a proclamation. it cannot be rescinded, where
as a reirnlation can be~-But a regulation mfaht put the 
Hous" in an awkward nosition if it weril clisalloweil. 
Usua1ly these things are clone bv -proclamation. 

fi38. T clo not see mw objection to a proclamation~ 
-The House woulrl be nnt in au invidious ·-position if it 
eame along- ancl said "No. this is not a reciprocating 
prmntrv. :rnd we will not haw1 it.'' 

fi39. Rv the CHAIRMAN: Probably a proclama
tion would be better~-T think so. 

fi4n. Hon. G. W. MILES: There is a auery in Sub
elans" 3 of 01ause 30. 

fi41 Bv Hon. H. v. PIESS1<;: I think Mr. Wilson 
saicl ;omethino- about it~-Mr. Wilson considers that an 
executor cannot sell without an orc1er of the court. But 
actnallv he can clo so. 

fi42 .. Ry the CTHAIRlVfAN: On Subclause 1 of 
CTla11sP 30. Mr. Wilson saiil he thought an executor 
shoulcl be entitled to sPll anrl be saveil the expense of 
o-oin<>" to thil courH-Under Olause 34 hil can. 
" fi43. Mr. Wilson sugin'stril the committee shoulcl con
sidPr whetl1er Au11clause 1 sl10ulf1 not be del_eted f-It is 
a vPrv nsoful clause ancl is mLt tbPre. not for the b 0 nefit 
of tl1P Commissioner. but fnr the heneiit of the personal 
rPm-esent:itivPs. Mr. Wilson pPrhaps hacl l:Jverlookec1 
C:lause 34, which says that subject to any specific direc
tion :rnnearing- in the will or sPttlement, etc.. everv 
executor required to pay cluty shall adjust such cluty ancl 
th" ineic1ence of :mv dutv n:iid or TJavable bv hini. so as 
to t.hmw the burclen thereof uTJon the res::,ective proper
ties 011 which the same are· nltimatelv char<>"eable. 

644. Mr. Wilson joinecl Clanses 30 a.nd 34 and com
mentec1 that the aclministrafor should be Pntit.led to sell 
,incl sa.,.-p the expens,0 0f Q"ning t0 eourtf_JSo he can. 
nncler Clause 34. That r,onfain9 all thQt thev want. If 
thev wish, thev can of their own initiativ.;> irive a mort
o-ag-e to raise ·the cluty. There is no neeil to approach 
the ~.ourt. 

64-5. Bv Hon. H. S. W. PARKER: But look at Snb
pfause 4 of Clause 34. Woulcl not that mean the Titles 
Office woulcl be quite iusti:fiecl in refusing to redster a 
transfer until "they got the sanction of the courH-The 
clause means that a beneficiary who thought. the rep-re
,sentative was acting op-pressively coulcl g-o to the court 
for an injunction to prevent him from executing a mort
gage for raising the pavment of his cluty. 

646. Would not the Titles Office insist u-pon a court 
orcleri-I clo not think they have the power to do' so. 

647. Mr. Wilson wished to avoid the necessity for 
going to the court,-I clo not think it is ineumbent to 
go to the court now. Assuming that it was not, neces
sary to go to the court, very few executors or trust~es, 
even inelluding the two compa,nies, would risk sellrng 
property without going to the court. 

648. By the CHAIRMAN: Mr. Wilson suggested 
that every executor and aclministra.tor should have 
power to sell or borrow without making application to 
the court, and if real estate were concerned the Com
missioner of Titles shoulcl pass the matter through,
Clause 34 provides for what he is asking. 

.649. By Hon. H. S. W. PARKE,R: What about Sub
clause 4!-That gives power to other persons interested, 
apart from the executor or trustee, to interfere. 

650. The subclause states that the powers and dis
cretions conferred by this section shall be ,subject to 
the control and: direetion of the court. Should not 
"may" be inserted in lieu of "shall"!-It could be 
made to read that any party interested may apply to 
the court for an order to prevent any threatened mort
gage or sale. 



651. Suppose you took a transfer or mortgage to the 
Titles Office, could not the Commissioner ask if anyone 
had objected ?-He would have no right to do that. 
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652. We want something to tie the Commissioner of 
Titles .down and keep him in his place~-He is tied 
down now. We could say that any such mortgage shall 
be accepted by the Registrar of Titles without question, 
and that he shall not be bound to inquire whether such 
mortgage is given for the purposes of this section. 

6·53. Could not Subclause 4 provide that the court 
may make an order, omitting the words in the :first three 
lines ?-Yes. 

6ii4. By the CHAIRMAN: Mr. .Jones ,thought that 
Clause 33 should be made clearer to cover the trustee? 
-That can be clone. 

655. By Hon. H. S. W. PARKER: What about Sub
e!ause 3 ?-:-A partJ· who has received a gift may be get'· 
ting nothmg more. I can imagine a ease in which it 
would give the Commissioner better powers if he could 
say that the cluty should be deducted from the distri
buted share as well as from a gift taken. This Bill and 
the Act put the obligation in regard to a deceas'"cl per
son's estate on the personal representative. There is 
a slight shortcoming in that the- executor or adminis
trator has not the power to clecluct duty from any inter
est passing to a person who ha.s already taken a gift. 
A man might have taken a gift ancl might be receiving 
a legacy, ancl the Commissioner should be able to de
duct the duty on both out of the legacy in orcler to pro· 
tect himself. I can provide for that. 

656. By the CHAIRMAN: It is limited to a testator 
and would not cover the trustee of a settlement?-The 
previous clause does not cO"rnr a trustee. 

657. Will you make suggestions for amending the 
clause and supply them to the committee?-Yes. 

658. By Hon. H. S. W. PARKER: Mr. Jones said 
that if Clause 36, paragraph (b), meant that the rate 
of duty would be 5 per cent. and tire annuity would 
be abated by 5 per cent., it was at variance- with the 
Lilley case?-I understand this was :first passed as a 
section of the Act in South Australia to obviate the 
difficulty that arose out of the Lilley case. It was helcl 
that all sorts of difficult actuarial calculations would 
have to be made in adjusting these duties, whereas the 
elause now under consideration provides a quick and 
ready means of making such adjustment. If the duty 
payable on the corpus which bears the interest were 5 
per cent., the annuity would be reduced by the same 
amount. This is a matter between the representative 
of the State and the beneficiaries. It is immaterial to 
the Government whether the clause goes in or not. 

659. By the CHAIRMAN: Mr .. Jones suggested that 
the last words in paragraph (b) should be omitted~
Although the duty is payable out of the corpus, the 
person who receives the annuity will receive 5 per cent. 
less, so that the corpus is going to be built up again, 
and added to. If you take 5 per cent. off the annuity 
regularly, it will amount to more- than 5 per cent. off 

the corpus, and that would eventually build up a fund 
greater than the 5 per cent. of the corpus. Mr. Jones 
may have thought that the duty in respect of the annuity 
comes out of the corpus, and that there- is no redress 
against the annuity, whereas the clause makes provision 
for that. 

660. By Ron. H. S. W. PARKER: I think what Mr. 
Jones wanted was to have left that which was laid down 
in the Lilley ease?-Here is an •easy wa_y of arriving 
at an adjustment as to how the duty may be computed. 

661. By .the CHAIRMAN: In respect of Clause 34, 
Mr. Jones suggested a provision whereby all legacies, 
annuities, etc., would be free of duty unless the con
trary was expressed by the will ~-That is getting awaJ 
from the idea contained in the Bill, and may lead to 
great difficulty. There may be scarcely any residu3:ry 
estate, in which event interminable quarrels ma:,: arise 
between those- concerned. The Revenue Office 1s not 
concerned in this, but we would not like to clo anything 
that would give rise to arguments of that nature. 

662 If necessarv the Wills Act could be amencled to 
carrv ·that into effe~t~-It is open to the testator to pro
,icle· in his will that such and such a legacy shall he free 
of dut, When the estate is a valuable one, there are 
cases .;;,here, if the testator had realised the duty was 
going to be so heavy as to greatly reduce the amount he 
might have left to someone, he would probt!,bly not have 
left it free of dutv. 

663. With rega;d to Subclause 2 of Clause 34, Mr. 
.Jones drew attention to the manner in which he thought 
it conflicted with Clam:•e 57. Clause 57 refers to pro
perty not to be disposed of until duty paid. This con
:fl.icts with Clause 57. Should there not be some reference 
added such as ''Notwithstanding the provisions of 
Section 57 here~f and for the purpose of carrying such 
adjustment into effect'' ?-The very purpose of Syh
clause 2 of Clause 34 is to provide the means of paymg 
the clutv. 

664. • But you lrnve a peremptory direction in Clause 
,;7 saying that this thing must not be done,-Yes. 

665. By Hon. H. S. W. P ARR'.ER: Suppose this 
were the iaw at the present time, if you wanted to sell 
3, block of land for the purpose of paying the duty, the 
Commissioner would consent ancl attend there and re
ceive the purchase money?-I do not,kno..,w th_at he wou.ld 
have to do e,en that, because Clause .:,4 gives the rc
rresentative the -power to sell in order to pay the duty, 
and 1 do not think Clause 57 could be co~strued as 
nullifying Clause 34. All it means is that outside Clause 
34 no sale shall be made. 

666. By the CHAIRMAN: Still, it could do no 
harm to iiisert at the beginning the words I have sug
O'estecl ~-It could be done quite easily. I suggest these 
';ords, '' Except for the purposes of any sale or disposi
tion under Sections 30 and 34.'' Then the rest follo,,s. 

The Committee acljourned. 
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THURSDAY, 1st NOVEMBER, 1934. 

Present : 
Hon. J. Nicholson, M.L.C. (Chairman). 

Hon. G. W. Miles, M.L.O. ! Hon. H. S. W. Parker, M.L.C. 
Hon. H. V. Piesse, M.L.O. I Hon. H. S,ec1don, M.L.C. 

ALBERT ASHER vVOLFF, Assistant Crown Solicitor and Parliamentary Draftsman, further examined: 

667. By the CHAIRMAN: I think we had finished 
with Clauie 36. It was proposed to strike _out the words 
after ''annuity' ' and close with the word '' accord
ing·ly'' g-That ''accordingly'' might not be suffi
ciently precise. 

668. Do YOU mind referring to Section 124 of the 
New South 'Wales Act. Do you not think it would be 
better to follo"· on the lines of that provi~ion, which 
gives the right to the other party to have a say in pre· 
paring the case?--There is no objection. But under 
the present rules the other party may request the conrt 
to state a eas,:,, Uniler the present rule dealing with 
appeals, on a matter coming before. a _juc1~e he may 
sfate a case. However, there is no obJection 1f the com
mittee :f•eel they would like the other party to have thE' 
right to ask the Commissioner to state a case. I do not 
se·e why that should not go in. I would point out, 
though,' that we should not overlook the fac~ that in _re
p·ard to rm appeal the appellant has to fnrmsh secunty. 
;nd the same rule should apply to stating a case. The 
New South Wales provision reads, "On payment of the 
duty in conformity with the assessment. and the sum ?f 
£20 as security for costs he may reqmre t~e Commrn
sioner to state a case." H I simply put rn that the 
Commissioner shall state a case at the request of the 
otheT party it will not be going far enough. 

669. Y~~l want to take the ,Yhole provision~-Yes. 
At present. you have that facility uniter the rules for 
stating a case. 

670. Here it is an express power by statute~-Yes. 
671. I was looking at the granting of power to the 

party giving him an equal expressed po_wer, no~ merely 
depending on a rule~-I can put that m, hut 1f I do, 
then the other pTovision in regard to ,the payment of 
duty and security for costs should apply. Would you 
like me to frame· an amendment on those lines1 

672. Yes, I think so~-Very well. 
673. By Hon. G. W. MILES: Sir Walter James suf 

gested that if it is intended to ap1,l:r: hoth ,Ya~'~ 1t 
would be far better to follow the won1mg of the Com
monwealth Act and have a joint case stated. You 
might consider the Comm01nvealth Act also ~-Yes, I 
will. 

67 4. By the CHAIRMAN: There was a suggestion 
by one witness to acl~ a~ the encl the word~ ''. and ,~uch 
judgment shall he bmdrng on the _Co1_um1ss10n~r ,_ 
That is not necessary. It would be brndmg on him. It 
was suggested that we have ,this case stated and that 
it be made applicable to the other party and that we 
follow the New South Wales Act, Section 124, or. !he 
Commonwealth Act. I do not know to what proYISIOil 
Sir Walter was referring. That is the only method of 
stating a case in New South Wales, Imt we have an 
appeal which mi:y be on el_aborate evidence. So_. I p_ut 
i.1; to the committee that 1t may be unnecessanly 111-
rnlving the pro0edure to have ~he two forms of p1:o
ceclure open to the party. Imagme a case the ~omm1s
sionei- may be interested in which involves some 1111port
ant point of law on which he desir:s ,to state ll: case. He 
states his case on that point, and it does not mvolve ~he 
other party immediately putting up the duty. For ~n
stance say the Commissioner states the case and applies 
for ad opinion, whereas if the other party states a case 
some provision must be made th:i,t he pays the ~ut:y, 
as in New South Wales. By relymg on Clause 37 rt 1s 
left to the Commissioner to state a case. He can state 
a case; the other party might not be willing to do so; 
he might not wish to join in. 

675. Yau would want to state a case setting out the 
facts as agre·ecl by both parties f--Suppose they could 
not agree on the facts f 

676. It might be necessary to introduce some pro
cedure to leave it to the court?-Yes. The Victorian 
Act, like our own, p1"ovicles for a methocl of appeal by 
a party aggrieved. That is probably why they leave it 
to the Commissioner to state a ·case if he desires. 

677. Why dicl you omit from the Bill the words 
contained in Section 154 of the Victorian Act '' ancl such 
judgment shall he bincling on the Commissioner'' ?-I 
cannot say offhand. 

678. By Hon. H. S. W. PARKER: Sir Walter 
,Tames seem eel to think that if the words "·ere incluclecl, 
once the Commissioner ohtained the opinion, he woulcl 
be bound by HP-Any judgment to which a person is 
a party is binding on him. There is no need to say so. 
That is probably why the worcls were omitted. In view 
of the fact that om Act and the Bill provide· a method 
of appeal by an aggrieved party, whereas in :N'ew South 
,Vales the party's right of appeal is by way of case 
stated, do you still desire me to provide for au appeal 
by way of case stateil :it the ilrntance of a party1 

679. If the Commissioner will not state a case, a 
party may appeal'?- Yes, aucl nm:· trri ,·erse all the evi
dence. I do not think the taxpayer is losing anything. 

680. By Hon. H. SEDDON: A taxpayer might suf
fer in that he might p1"efer to bear the loss rnthcr than 
incur the expense of approaching the court,-H he WHS 

preparerl to force the Commissioner ~o state a case, he 
would be prepared to go to the court. It woulrl tqiph· 
both ways. The existing rules provide that the jnrlgt', 
in a suitable case, might send the case stated on, whir·li 
applies to both parties. Do you wish me to tnh am• 
further action, 

681. By the CHAIRMAN: You might giYc it co11-
sideration~-Very well. On Clause 38 Sir ,Valkl" .falJH'S 

saic1-
Subclause 4 provides that the Commissioner shall, 

upon the evidence taken, determine the rnlue of 
such real or personal property. Then there is the 
right of appeal. Should not the personal repre
sentative have a right to have a copy of the 11otes 
of evidence so that he may be able to <lt'termine 
whether he will appeal or not~ Evidence is taken, 
persons are sworn, ancl the evidence woulcl ]Je most 
important. 

I should say there would be no clifficu1ty about liis get
ting the notes of evidence. The lJrovision is taken from 
the existing Act. So far as I know it has never been 
acted on, and Mr. Byfield tells me he knows of no ease. 
However, it has been there such a long time anrl the 
Victorian Act contains a somewhat similar provision 
regarding disputed valuations that I cleemccl it wise 
to include it in the Bill. 

682. Do not you think it fair to make p1"0Yision for 
the notes of evidence to be given ~-Yes. If they wcril 
lengthy, they woulcl be supplied on payment of the pre
scribed fee. 

683. That would be only fair. The proyision could 
be acldecl to Subclause 41-Very well. Further evidence 
by Sir Walter James is reported in the notes of CcYidencc 
as follows:-

By Hon. H. S. W. Parker: Under Sul>clause G 
you have to pay your duty before appealing '?-Yes. 
I want to raise that point. It is a matter of prin
ciple, but I submit that it works a great hanlmess. 
Nothing can be clone with the estate until the duty 
is paid; the personal representath-e is hamstrnng 
and the estate therefor·e remains intact. He is 
called upon to pay the whole of the duty before he 
has a right of appealing. Uncle,· the Dividend 
Duties Act, if you want to appeal, you pay 25 per 
cent. of the duty. Should there not be some 
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arrangement here that some part should be paid-
25 per cent. or 50 per cent. if you like-so that the 
appeal can be heard~ Under Subclause 6 of Clause 
38 you have to prove that the value upon which 
duty has been paic1 is excessive. Why should not 
the executor prove that the Commissioner's value 
is not the proper value? 

What is the difference~ I think it is only the difference 
hctween tweedledum and tweec1lec1ee. 

(i84. By Hon. H. S. W. PARKER: I think what Sir 
·walter meant was, ,,hv shoul,1 not the Commissioner 
prnve his value?-That -is not what he said. 

li85. I am aware of that9-Sir vvalter added:-
'' Excessive'' there means something more than 

the proper value. 1-Vhy should the executor have 
to prove that? Provisions of our present Act deal 
,Yith smaller dutiable estates better than the Bill 
does, and therefore that Act did not call for the 
care this Bill does. • 

All appeals under the Act are really by way of rehear
ing. You appeal and adduce your evidence in support 
of- the appeal. You really institute litigation; that is 
"-hat it amounts to. If you are disputing a vahrntion, 
you call yom· ,Yitnesses and prove what you say is the 
proper y~lue, and leaYe the Commissioner to call _his 
,yitnesses to dispute that contention. I do not tluuk 
there is any reason to alter the 11ractice. 'fhis is an 
appeal by an aggrieYec1 party. If you made the qom
missioneT begin in the appeal, he would have the nght 
of reply. Sir vv alter 's evidence also contains tJ1e fol
lo,ving :-

Why should not the Commissioner pay interest 
on refunds?-That is another point. Of course he 
ought to pay interest on refunds. On the question 
of appeal I like Sections 24 and 25 of the Connnon
wealth Act. 

As to paying duty before appealing, the provisions of 
the Bill are on the lines of the provisions of the Com
monwealth Act. If you look at the marginal notes to 
Chluses 41 ancl 42 yo·u will find they are linked up with 
tl1e Commonwealth. Act. Clause 41 is Commonwealth 
Section 24 as amended, anc1 Clause 42 is Commonwealth 
Section 24 as amenc1ec1. When drafting the Bill I 
rather liked the Commonwealth provisions. Om exist
ing proYisions are out-of-elate. Possibly Sir ·walter 
ol'erlookec1 the subsequent provisions in Clauses 41 anc1 
42. The clause he was referring to was a special clause 
clealing with disputed valuations, whereas Clauses 41 
and 42 deal with appeals in general. Clause 38, Sub
l"iause :3, conducles with a provision that any executor, 
etc., who is c1issatisfiec1 with the valuation of the valuer 
appointed by the Commissioner may a_pJ?eal to :he C?tut 
ao-ainst such valuation, and the prov1s10ns of Se·etions 
41 anc1 42 shall, with the necessary modifications, apply 
to such appeal. Hence I have, I contend, _adopted the 
Commonwealth provisious. Subcl~se 5 mcl~des ~he 
,rnrcls, '' upon payment of the duty 111 confornnty w_1th 
the value so cleterminecl.' ' That is taken from the exist
ing Act. In all valuation appeals, it _is _necessary to _pay 
the duty before you appeal. The ex1stmg Act provides 
for that. 

(586. By the CHAIRMAN: Why not say "uron pay-
ment of one-half of the cluty"?-I suggest tlns clause 
be made the same as Clause 42, '' on payment ,or 1011 

furnishing security.'' 
687. On payment of the whole of the c1uty9-Yes, 

or on furnishing security. In a goocl estate the Com
missioner ,rnulc1 not haggle over the payment of the 
rluty. Suppose ,rn strike out the words in Subclause 5, 
lea Ying the [eneral pro,·isions of Clause 42 to a~ply: 
The objector may appeal. That will mean he either 
pays the r1uty or furnishes security. I suggest striki_ng 
out the wonls '' upon payment of the duty in confornnt:,· 
1Yith the Yfllue so rletermined.'' 

688. By Hon. G. W. :\TILES: 2>ir. Wilson drew atten
tion to nu;nbers of cases in which the Commissioner hacl 
increased valuations anf1 said it did not pay to appeal 
agaiirnt them. He thought the administrator or executor 
was as much entitled to protection as was the Commis
sioner. He also thought the Commissioner should lw 
nbliged to employ a sworn Yrrlnator if he is not satisfied 
with any valuation ?-It is a costly business t0 engage 
sworn valuators, and to use the word "shall" in that 
n'spect insteac1 of "may" woulcl be inapprnpriate. Take 
the cost of valuing a block of Janel in Hay-street. It is 
greater than a lawyer's fee. 

689. By Hon. H. V. PIES'SE: The cost is laid clown 
lJy regulation. Men are sworn as ;-aluators to give an 
honest and reliable opinion. 'fhey are paid a fee for 
their services. A s,Yorn valuator must be a more re
liable person than an ordinary valuator?-A sworn 
valuator has no real standing. Under the Transfer of 
Land Act lands have to be valued for the purpose of the 
assurance fund. A sworn valuator is simply a man who 
is sworn to do that type of work. 

690. He must be approYed of by certain people'?
I haye seen various types of sworn valuators, and have 
had a fair amount of experience in valuation work. 
Some are very dogmatic, and their evidence needs a lot 
of testing. One man I know of says '' 'l'hat is my 
value.'' When you ask him how he arrives at it, he 
says ho does so by YiTtue of his experience, and that he 
is not to be asked any questions. 

691. A sworn valuator at Mt. Barker wrote to m~ 
on the subject. 1Vhen the trustee companies ,Yant an)· 
\·alnations clone down there they emplo~- different 
farmers, and the fees are verv small. This man is thL' 
only s,rnrn valuator in the Gi:eat Southern from Katan
nii{g to Albm1y?-Mr. Byfield informs me that the 
Ynluers' Association tried to get the Commissioner to 
make it a rnle that all Yaluations for probate ,Ycrc made 
lJy some s,Yorn valuator. The Commissioner ,Yas not 
p~·cpared to put that extrn expense upon the estates. 
It would often cost more than the clutv if the Commis-
sioner made tlrnt a rule. · 

692. B;v the CHAIRMAN: Would not the money he 
paid out of the taxf-The estate would have to pay it 
Valuations can be fixed up without employing sworn 
valuators. Mr. Bvfiekl informs me that the Commis
sioner ,Youlc1 not object to providing for sworn y,i]uators 
if the parties concerne,1 did not object. If it can be 
shown that the person calle,1 in to make the valuation 
is qualifier1 to do the work, his evidence ·would he 
accepter1. It ,rnulc1 only increase the cost upon the 
estate to lay clown rigirl rules. In some cases a person 
nm)· be more competent to give evidence as to the value 
tl1an wonlc1 be a sworn Ya lnator. Some valuators mav 
he use cl to dealing with farming properties, anc1 rnigh.t 
not he competent to value some townsite bloc-ks. As 
Mr. Bvficlcl points out, the elflest son of a rkecasef1 
farmer mav lw qnite competent to put a value upon tl1P 
cstntc. The valuation appears in the statement, anfl if, 
on lwing checkccl up, it is satisfactory, we would accep1-
it. 

693. ,~roul<l YOU now r1eal with Clause 391-It wr1s 
suggested that tlw Cro,vn shoulrl not forever he ahlc 
to f]emanr1 extra rlnh when too little hac1 been paid. 
I agree that there shoulcl he some limit here. I sug
gest the same limit he applierl to the Crown as would 
npply to the imlivirlual in Clause 40, namely two )'ears. 

694. Bv Hon, H. V. PIESSE: You do not lih the 
two yeaTS ?-Let it be whatever limitation is put inb 
Clause 40. 

695. Bv Hon. H. S. W. PARKER: Wou1r1 it lw 
satisfacto1:y to say "up to the time of the passing of 
the accounts'' ?-They might not be passed. I smtgest 
that some limitation be put in with the proviso '' th1t 
where there is fram1 or evasion proved, no limitation 
shou1cl apply.'' 

696. Should not the executor himself be liablc?
That is set out in Clause 3. 

697. By the CHAIRMAN: What limit would you 
suggest?-Two years, the smne as in IJlaus~ -iO. 

698. You would make the time corresponrH-Ycs. 
699. It was suggested by Mr. ,Tones that there shoulf1 

he no period, that there should be just the Tight to 
apply, because occasionally there are estates wl1ich take 
a considerahle time to wind up, to ascertain the true 
position oH-Looking at the other side of the picture, 
the same arg11ment can be advanced from the revenue 
office point of view. Occasionally they discowr, a long 
time aftenvards, that extra duty is payable, nnrl that 
1he extrn duty was deaTly chargeable in the first in
stai,ee, but that through an inaccurate return it has not 
hecn levied. If the same perioc1 is made to appl)' to 
hoth sicks, I think you will be dealing out justice. 

700. Bv Hon. H. S. W. PARKER: The Govern
ment are supposed to be all-merciful and just. Suppose 
that some erroT is discovered five years afterwardsf
There has never been any difficulty in getting a refund. 



701. Can you leave out those words "within two 
years"? Otherwise the Audit Office will raise a query 
and say there is no right to pay the amount!-We would 
get Executive approval. What right there is to make 
a refund like that is doubtful, but it is done. 

702. By the CHAIRMAN: What about making 
the period :five years in both cases g-The Commonwealth 
period is one year. I suggest that two years is suffi
cient. The more time that goes by, the les,s oppor
tunity, perhaps, on the part of the revenue o,ffice to 
verify claims that are made. The element of time is 
important from the point of view of preserving one's 
evidence, and of being perhaps able to combat any 
claim. 

703. How· woulcl it clo to acld a proviso to the effect 
that the Commissioner may, on being satisfied as to the 
lrnna :tides of any claim, make payment after the period 
has e1apsed~-I think that could be done. I suggest 
that in Subclause 1 we insert after the word "If" 
these words, '' within two years,'' and that we insert 
a proviso to the effect that there shall be no time limit 
in any ease where there has been any fraud or gross negli
gence. That would be following the wording of Sub
clause 3. Then in Clause 40, in accordance with the 
suggestion made by the Chairman, I shall prepare a 
proviso which will state that the Commissioner may, in 
his discretion, in any :fit and proper case advise a re
fund at any time. As regards Clause 41, a complaint 
was made, aml I pointed out that 21 days was the pre
sent period, and that thei,e had never been any difficult;1° 
in regard to persons who desired to exercise their right 
of appeal; but still, if the Committee desire it, I could 
insert the words ' ' or court' ' after the word '' Commis
sioner" in line 40. 

704. By Hon. H. V". PIESSE: Mr. Jones said he 
thought three months a reasonable time~-Sueh a time 
is not at all reasonable down here. 

705. By the CHAIRMAN: Mr .. Jones 11ad in mind 
estates away up North ~-In such cases the agents al
ways write in and say, "We desire to communicate 
with our client in this case, with a view to getting his 
instructions as to whether we should or should not ap
peal. Will you please extend the time for thre0 
months"! There has never been any difficulty in get
ting the extension. Assuming that the Commissioner 
clid prove c,lxlurate, the insertion of the words I have 
just suggested, after "Commissioner," would keep him 
in order. 

706. By Hon. G. W. MILES: In connection with 
Clause 39, Sir Walter .James referred to the matter of 
refunds, and said there was no provision for interest to 
be paid by the Commissioner on monev refunded. The 
executor, on the other hancl, has to pa, interest ?-I will 
note that point. 

707. There was a suggestion made by Mr. Wilson 
that the Commissioner should give detailed reasons for 
rejection. The giving of such reasons might save the 
necessity for an appeaH-Mr. Wilson must remember 
that the procedure is being altered by the Bill. Pre
viously a man, when he had got the Commissioner's de
cision, had to decide straight away whether he would 
appeal or not. Under the Bill the Commonwealth pro
cedure is adopted. It does not follow that because you 
do not accept the Commissioner's decision, you have to 
a.ppeal straight away. The Bill provides that :first of 
all the Commissioner has to give the objector written 
notice of his d-ecision on the objection. I take it that 
that obliges the Commissioner to tell the taxpayer, in 
skeleton anvhow, what he has decidec1. Assuming that 
the dispute· is about the value of a piece of land, the 
taxpayer says, '' My value is £500.'' The Commissioner 
says, "Mine is £3,000," for instance. Should the Com
missioner be bounc1 to tell the taxpayer any more? 
Surely that is the point at issue. 

708. Bv Hon. H. V". PIESSE: But the Commis
sioner gives no reason for putting the value up to 
£3,000~-But then the virtues are not always on both 
sides. The other fellow, too, keeps a lot under his hat. 
He is a little taciturn. He gets his back up and says 
"No." 

709. The individual has to produce his evidence as to 
values, improvements and so forth, anc1 the Taxation 
Department in turn merely :fix their value without giv
ing any reason !-What can you do, without showing all 
the evidence in detail to the taxpayer? There are some 
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who will avail themselves of all the information that you 
giYe them, and then use it against the department. 

710. By Hon. G. W. MILES: In his evidence Mr. 
Wilson pointed out that the executor hac1 to go before 
the Commissioner and give evidence, -with the result 
that the Commissioner secured the gist of the executor's 
ease, which cut the ground from under the latter's feet 
in the e:vent of -an appeal. You argue from the reverse 
point of view?-Yes. This is not a new provision; I 
do not know of any case in which it has been exercised. 
In practice I endeavour to get the two valuers at a 
l"Ound table conference. I generally :find that each 
valuer tries to get as much as he can from the other 
fellow, at the same time endeavouring not to give any
thing away. In those circumstances, valuers are not 
often as candid with each other as they could be. At 
the same time that methoc1 is eonclucive of some good. 
Rllmetimes I :find the valuers am very uncommunicative 
il'Cleed. They like you to do all the talking, while foey 
,lo all the listening. 

711. By Hon. H. V". PIESSE: In returns that have 
to be submitted, full details of valuations and so forth 
have to be given !-Not necessarily. Then again you 
must remember that there are different valuations. For 
instance, there is a selling value, and then there is a 
taxation value, in which I include probate values. Then 
again there is a resumption value, which is always very 
his;h. Sir Walter .James asked in his evidence why there 
could not be a :fixed rate ·of interest. It must be remem
berer1 that interest rates iluctuate, and I thought it 
best, therefore, to leave it to the Treasurer to :fix the 
rate. It is not conceivable that he ,rnuld :fix a h'igh 
rate, such as 10 pPr cent. 

712. Bv Hon. H. S. W. PARKER: But might that 
not i:kce • the Treasurer in an invidious position if l1e 
were askecl to fix a rate in respect of a large 8°tate? 
For instance, pressure might be brought to bear upon 
him even political pressure. If the rate were fixed 
ann~ally, it might be of advantage!-Any rate fixerl 
would not be in respect of a specific estate. The rate 
would have general application. 

713. Bv Hon. H. V". PIESSE: Why not have the rate 
fL,ed at, say, :five per cent.?-Even that rate might he 
too much, or it might he too little. 

714. What rate do you charge now?-NonP :it all. 
The Commonwealth charge 10 per cent. 

715. Bv Hon. H. S. W. PARKER: If the ratP were 
fixed at :fi;e per cent., would that be out of the way?
Perh:<ps not. I will suggest :fixing the rate at :five r,er 
cent., to apply under l)oth Clauses 42 and 43. Then 
tl1e :five per cent. interest will apply both ways, to duty 
payable and to refunds. Recently there was an instance 
of a large estate respecting- which those concerncr1 woulcl 
not take out probate. The estate included a ,alual)le 
piece of land. The duty was paicl 10 years afte,· it 
s110uld have been paid. By that time, had the money 
been paid into the Treasury when it should haYe l1een, 
by reason of accretions, the money would ha,e nE>ar1:,· 
doubled itself. 

716. By the CHAIRII/IAN: Under Clause 49 :1 period 
of six months is :fixed respecting duty payable h:,· foresign 
companies, ancl in Clause 43 a period of three months is 
:fixed. Do vou not think three months is too short :i 

periocl ?-In· practice all duty is paid within three 
months. Generally it is paid within a fortniglit or three 
weeks. The Commonwealth periocl is one month. 

717. I had in mind small estates that might be finan
cially embarrassed !-That position is provic1ec1 for in 
the ,Bill because the Commissioner can wahe interest. 
Under the proviso to Subclause 1 of Clause 43. the Com
missioner may postpone, as he thinks :fit, the ,fate from 
which interest shall be charged. In eases of hardship 
he can waive the interest altogether. 

718. By Hon. H. S. W. PARKER: If the worcls 
appearing in the proviso "in any case where the amount 
of duty has not been assessed ,,-ithin tlire<' 
months after the same became chargeal)Je '' were 
struck out, the whole matter woulc1 l)e left to 
his discretion ?-I do not see ariy objection to that. 
With regard to Clause 44, I do not see any harm in ft. 
Clause 8 applies to the State duty, but Clause 44 applies 
generally, and it gives the general method of recovery 
under the Crown Suits Act. 



719. What do you suggest in regard to Clause 44, 
that the question of sueing for duty should be dealt 
with in a separate clause?-Clause 44 is a separate 
clause. The only strictures that could be passed on it 
are that several other clauses dealing with the types of 
(luty and the method of recovery are prescribed. At 
the same time Clause 44 is the general clause, which 
lays it clown that this duty-State duty, settlement duty 
and succession duty-is recoverable under the Crown 
Suits Aet. If I hall not inserted 8ubclause 2, the posi
tion would have been the same, the Crown Suits Act 
would have applied. I should like to proceed now to 
discuss Clauses 45 to 48 together. There is a criterion 
which is generally accepted with regard to valt~ations 
generally; that is to say, the value of property 1s ,that 
price which it would bring on the assumption that it 
is put up for sale by a seller who is desirous of selling, 
but not over-anxious to sell, and who meets a hypothe
tical buyer who is desirous of buying but not over
anxious to buy. In other words, this means a sale 
under normal conditions. 

720. The willing buyer ancl the willing sell~r?-Yes; 
what it brings between the owner ancl the thud party. 
Whilst it is the generally accepted doctrine that there 
should be a measme of value, there may come a time 
when you have to make certain exceptions. I may have 
some property which I wish very mu_ch to holcl on !o 
myself,_ and which I d_esire shall remam w3:appecl up 111, 
a certam way, and which I ·want only a pnv1legecl class 
of person to o·et hold of. I may have a very valuable 
business and I may have been trading for years a~1u 
perhaps bui1t up a considerable amount of goo_chv1ll. 
By ancl bye my sons may come of age and I clesne_ t_o 
t,ake them into the business with me. I consult a sohc1-
to•r and I am given ,the common advice, ''Form your 
busines.s into a limit'ed company.'' I desire that the 
business shal~ be kept in the family, and so restrictive 
clauses are put into the articles of ass?ciation where1:>y 
the shaTes cannot be tTansferred outside of a certam 
circle without giving thatqparticula1· circle the right of 
pre-emption. Incidentally, that i~1terferes with o~r. gen
eral rule as to vaJue. If we res,tnct the marketab1hty of 
shares outside they will not bring so much outside. Our 
desire is to h~lcl something which is valuable to us, and 
we want to hold it in a certain way. It would not do 
to apply the ordinary rules of. value· in such ~ case. 
Assuming that we have shares _m_ a co_mpany w~1ch are 
restricted in this way by restnct10ns m the articles of 
association: the stock exchange provisions throughout 
the Commonwealth, and in England, provide that no 
stock exchange will list shares which are subject to any 
restrictions on a transfer of that nature. Therefore 
you canno1t get a public ma,rket value for those shares 
and, in practice, we fincl, on a death occurring, the p~r
sons who succeed to those shares use the very rnstnc
tions which are created to protect and stop the shares 
from going to third parties, to decry the value of the 
shares. They say '' These shares are not quoted and 
cannot be quoted ~n the stock exchange.'' And there
fore they contend that they have no marketability out
side, and on the ordinary rule·s of value -they must ?e 
worth less than they would be if there wern no . restnc
tions. You very often have the case of two men m part
nership. They go along amicably for years ancl together 
build up a substantial business which has a consider
able gooclwill. The goodwill is just as valuable an 
asset generally aucl if tlia.t business belonged to one per
son solely that goodwill would be assessed for duty. 
Very ofte::i you come across a provision in a partner
ship deed whereby one pa1-tner has not to pay anything 
at all for goodwill on the death of the other. You will 
meet this kind of clause:-" On the death of 
,me of the partners, the partnership shall not dis
solve, but the surviving partners shall have the 
option of pmchasing the share 01· interest of the de
ceased partner.'' Then the deecl will say ,that a valuation 
shall be taken on a certain clay of the assets and liabili
ties of the firm, and no allowance shall be macle fOT 
goodwill. 'rhe effect of that is that a present is made 
of that valuable goodwill to the surviving partners. The 
deceased partner has, by the deed, really given it away, 
,ui,1 \\'hen we come to assuss the ,,alue of the sham in 
the partiwrsltip, it is said, '' \Ve han, no internst in 
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the goodwill; it is gone; the surv1vmg 11artners have 
taken it.'' In addition to that, you often get the case 
of a large public company the shares in which are tiecl 
up in a similar way, generally with the idea of pre
serving the shares and keeping them in a select circle 
because they aTe valuable. The committee will realise 
the difficulty that exists. Take the partnership difticulty, 
where the goodwill is virtually given away by the part
ner who dies. What is to be done 1 Clause 4,} is framed 
to meet that very di±liculty. Sir \Valter James said that 
the clause was clesignecl to get a true value as against 
an artificial value which might be created by cleecl of 
partnership between persons. I have shown you that 
an artificial value might be created. It is conceivable 
that the deed J?'light say that on the death of one p:utne1· 
a certain fixed sum shall be paid for his share, which 
might be much less than the actual value of that share. 
That is what was refened to by Sir Walter James as 
an artificial value, and he complained that by Clause 4,, 
we were seeking to put a true value on the share, where, 
in fact, all that the deceased peTson's estate was entitled 
to was the artificial value. That might be so, but if a 
person can write clown the value of his assets in thi, 
way, it will cause great loss to the State. Incleecl it 
has caused great loss in the past. The problem there 
is a real one. It was suggested that New South Wales 
wa,s the only State where any devices like that were 
resorted to, but it is not peculiar to New South Wales; 
we have hacl it here in many instances. I suggest to the 
committee that Clause 45 is a perfectly pro:e_eT clause, 
ancl that if it is to be suggested that the estate of the 
deceased person is paying too much duty, and that the 
survivor is getting more than a good bargain, a pro
vision could be inserted for an inter-adjustment between 
the parties. Let the smvin,rs pay that exti-a, clutv 
which has to be paid by the deceased Jiel"son 's m,tat"e 
over and abo-ve the artiffoial value. 

721. A pl'ofessional partnership which ha,s practic
ally no assets, but in which a very big sum was fixed as 
having to be paid by the surviving partners to the 
widow of a deceased partner; would you include that in 
his estate~-In professional partnerships we never col, 
lect on goodwill, but in that case we would collect. 

722. If I arrange with my partner that in the event 
of my death he shall pay to my widow £5 000 although 
the goodwill is worth perhaps only £50, you woulfl 
collect from my estate duty on the £5,000 ?-I am in
cli~ed to think we could not coUect; because you cannot 
pomt to any other asset you have left, and goodwill 
in a solicitor's business is not an asset. Recently there 
was a death in a large legal practice. Inquiries were 
made about goodwill and we were astonished to fincl 
that there was not the scratch of a pen between the part
ners. Consequently the survivor, acting for the de
ceased partner's widow, said, '' There is no o·ooclwill 
here.'' And so there was no duty payable. Pe~·sonally 
I do not believe there is no goodwill in a professional 
business. 

723. By Hon. G. W. MILES: There ought to he some 
provision for good will in a professional firm. I think 
it is merely a little point to protect lawyers and othern '/ 
-I ,yill collaborate ancl draft something if you wi,h 
it. l would make the estate pay, bnt give the estat,, 
the right of adjustment. 

724. B_y Hon. H. S. W. PARKER: It is rarely 
amongst legal partners that they have any agreement 
lwyonil a few lines, perhaps in the form of a letter stat
ing that the survivor shall pay so much to the widow of 
the rleceasecl partner ~-All it needs to prevent any 
injustice is a proviso stating that the deceased person's 
estate shaU, lia.ve the right to claim a contribut~on from 
the surviving partner of that portion of the duty which 
is paid on a value in excess of the actual value of the 
assets of the deceased 's estate. 

725. Woulrl you give the right there for the survivor 
to appeal, to have a say in the assessment?-Yes, I will 
attend to that. The next clause is Clause 48, public com
panies. I think the general remarks I have made will not 
necessitate my going into that in detail now. In that 



case it is not necessary, as in the case of a partner
ship, to make any adjustments, because the shares will 
pass by the wi]] to some specific legatee, or pass in 
intestacy. 

726. . By Hon. G. W. MILES: Mr. Wilson issued to 
the Committee the warning that Clauses 47 and 48 had 
been the subject of litigation, anr1 that the ilecisions 
of the courts set out definitely what is the value of the 
share. HoweveT, I think you have gone into all that~ 
-Yes. The decisions of the court have set up artifi
cial values. If they put these restrictive provisions on 
share rights, which are put on for their own benefit, why 
ci-y them clown? 

727. Bv the CHAIRMAN: But sureh a man has a 
l'ight to cieal with his property in any i'.easonable way. 
You woulc1 not call it unreasonable if a man creates his 
business into a company and puts on these restrictions 
in regan1 to dealings in shares so as to keep the com
pany within the family?-Not at all. 

728. Similarly you would not say that if I sell a 
piece of land and place some restrictions on its use 
those rnstrictions would not affect its yalue, -They 
would affect the value. But the instances are not 
parallel, because you sold the land, and the buyer took 
it with the restrictions on it. 

729. But at a value which recognised those restric
tions. It might be that I desired that the land should 
not be used for the purposes of a licensed hotel. That 
would affect its price. 1Vhy should my estate be. charged 
with a higher duty than the .frue value which the land 
would fetcM-I think thei-e is a fallacy there. In the 
case we have been dealing with you retain an asset and 
create a restriction on it, whereas in the case you n?:v 
mention you have sold the asset, to_ some?nc else. Witn 
the shares you have made yoc'.r ousiness _into a company 
and still Tetain your share m the busmess, hut have 
given yourself shares in the bushiess. But having createc1 
restrictions on the transfer of those shares, you have 
retainecl them. But by creating restrictions you have 
written clown their value in a measure. In the other 
case you cite you have sold the land. No one ~oulc1 
object to that; it would not be affected by the Bill. 

730. Assuming now that I have created ~hose shares 
in a company with restrictions as to their disposal, ancl_ 
before my death I have sold . 01'.t the whole of those 
shares with those same restrictions on them t~ ~ome 
other person who was not the creator of those restnd10 11.

0
• 

There is nothing in the Bill that would _e:'ompt tlie 

Plnchaser from liability to pay on the fu1lest rnlue 
I h . y .. you placed upon the shares ~-Yes, t ere 1s. our ~ase 

premised that you had sold the. shares before you died. 
Therefore they would not he, m your estate. . 

731. I am assuming that the other man's. esta.t~ 1s 
valued for probate in course of time. 'rhere ~s nothmg 
to relieve him~-Once the restriction were lifted aw.l 
the shares got outsic1e a select circle, they would be open 
to the market. 

732. Hon. H. S. W. PARKER: You mean that you 
sold to the other man under a restrictive covenant·/ 

733. The CHAIRMAN: Yes. 
734. The ;wJ:TNESS: If you resMict the transfer -of 

shares to keen them within a limited circle, the party to 
whom they go cannot complain if he is _asses,s~cl over 
and ahove the nominal value because he is getting the 
benefit of the restriction. Once they go outsicle the 
rcstrictccl circle they are free, anil their value woulc1 
be the on1inary market value. All the remarks I ha'1e 
made are applieltl,le to Clauses 016 and 0i8. Now ~et me 
pass to the eontentionr Clause .19_. I am not gomg. to 
state dogmatically that it is t)ie last won~ arnl cam,~t 
be improved, but the eommittee appnw.rnte that. 1L 

means something to the State, ancl if a.uy snggusnon 
can be advanced to make the elause more conformable 
to the interests of the State, I ,vill ,lo my best to draft 
it on those lines. 

735. By Hon. H. S. W. PARKER: W onlll it alter 
the principles of the Bill very m'.1eh if we ame,nde_d 
it to read '' Whenever after the conm1encement vt this 
section a' member domiciled in v\T es tern Atrntralia of 
any foreign company canying on business in West
ern Australia dies, there shall be charged and 
payable, e,tc. '' ~-I shoulll like to see the e'.1'ect from 
the sta,tistica.l point of view. I can make it a much 
simpler eliause ancl there is no reason why we should 
not collect on' the full value of the shares insteacl of 
<>·oiw,· lo tllC' trouble of adjusting. 
0 

730. By Hon. G. W. MILES: Would it make much 
difference from the point of view of the Treasury~-
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:i\fr. Byfleld informs me that it would make a consiiler
able difference because the biggest companies are 
foreign companies and are not i\omiciled here. 

737. By Hon. H. S. W. PARKER: You saicl that if 
the Companies Act were alterecl to provide for a local 
register, even the shares on the local register woulrl be 
liable to duty in the State where the company had its 
head office ~-That is so. 

738. The Bank of New South Wales has a local 
register, and only recently I hacl occasion to get pro
bate on six shares, and no question was raised by the 
bank about putting through a transmission. Surely if 
a foreign company has a local register the place where 
the company has its head officce woulcl not come mto 
consideration?-[ think it would. 

739. vVhy~-When I speak of a company I mean the 
net result after aclcling 1111 assets and subtracting liabi
lities. A company is deemed to reside where it has its 
he-ad office. One might assist the argument by refer
ring to the liquidation of a foreign company. If a com
pany is incorporated in France with offices in different 
parts of the world, what we call primary liquidation 
takes place in France, and all liquidators in subsidiary 
territories pass on the assets as collected to the country 
of domicile. The domicile is where the company is said 
to reside, and where the shares in that net result, after 
deducting liabilities from assets, are deemed to be. On 
liquidation, when you have realised, everything goes to 
the one centre. 

740. The local assets are available for the payment 
of local debts ?-But subject to that, the net results go 
home, so to spoak. 

7 41. The Bank of New South ,Vales has a local 
share register. When a shareholder dies the bank is 
bound to put through transmission here on production 
of probate?-It depends upon the terms of the charter 
or articles. Mr. Byfield reminds me that the New South 
,Vales Bank is the only bank which has a local register 
and this came ahout because of one of the clauses in 
the agreement consequent upon the amalgamation with 
the West Australian Bank. 

7 42. There is no reason why the Companies Act 
should not be amenc1ec1 .to provide for a local register, 
and that all shareholders domiciled in Western Aus
tralia should pay cluty on the full value of the shares? 
-You woulcl liaYc just the same number of squeals. It 
eouicl be said that ,Ye were forcing shareholders in Eng
land to come upon a Colu:ciial i"egister, when they knew 
notli~ng ,:'.;0,1L die colonies and did not want to know 
anything about them. 

743. I refer to people domiciled in Western Austra
lia ?-We neecl not worry where the share is if we apply 
the Act to them. 

7 44. lf we 1rnt this provision into the Bill, it is a 
fair thing to amend the Companies Act ?-You would 
i111JJoso restrictions if you did. 

7 45. If I held shares in the Swan Brewery and thern 
was a local register, I would have_ therr_i en~ered on th~t 
register and save probate duty m Victona ?-That 1s 
where we differ. 

7 46 Coulc1 not my executor insist upon ,transmission 
if th~ Companies Act were amended ?-The Victorian 
Government might swoop down later. 

747. But I might have no assets in Victoria~-Vic
toria could lawfully claim upon the shares by reason 
of having a charge upon them. 

7 48. They would have to amend their legislation~
'rheirs is the same as ours. As explained by Mr. By
field, by putting in the word '' domicil~d'' we _get so~e 
of the loaf but we would miss the maJor portion of 1t. 
I suggest tliat the clause could. be left as it is, and p_ro
vision made for excluding vanous types of coml?ames. 
Mr. Poynton mac1e out a good case for the Midland 
Railway Company. 

749. By Hon. G. W. MILES: Timber companies 
should come in ?-The timber companies in New South 
Wales were selected as the objects of the Act that was 
framed there. That was also the case originally in 
Queensland. 

750. By Hon. H. S. W. PARKER: It coulcl be re
stricted to real estate companies 1-TimlJer companies 
were selectecl because they hac1 a very profitable field 
hoth iu Queensland ancl New South Wales. 

751. Timber companfos and mining companies are 
in the nature of real estate companies~-Perhaps pro
vision could lie made to exempt any company which paid 
a certain license fee to the Crown. 



7?2- Instead of having this eomplicated probate 
'.msrness, some more direct taxation could perhaps be 
1mp~secl on ~ompanies?-Mr. Byfield thinks it might be 
possible to impose a special dividend duty on foreign 
companies, but there would then be another squeal. 

753. By Hon. H. SEDDON: They are bringino· 
eap~tal into this_ country to develop it, and we are pro~ 
posrng to penalise them ?-They are not doing it alto
gether for the good of the country. 

754. I do not like taxing a company when a share
holder dies. We ha"\"e jurisdiction over · all who are 
domiciled here. Why cannot we use the words '' wher
ever domiciled"? To give relief from double taxation 
we could provide in the Companies Act for local reo-is'. 
ters~-I do not think that would be effective. 

0 

755. The prineiple has worked with the Bank oi' 
New South Wales?-In that case tlre local shareholder 
would have asked for a transfer to the local register. 

756. As soon as it became known that only one pro-
bate duty would be paid to the local man all would use 
the local registers ~-That is where we join issue. 

757. It has stood the test with the Bank of New 
South Wales ?-The clause might stand as it is, subject 
to exceptions in favour of certain classes of companies. 
The Midland Railway Company should be •excepted, or 
provision could be made in respect of companies under 
certificate from the Treasury. We want to have the 
kind of company that has its assets here. 

758. Get at the individual who invests in a company, 
but not at the company?-Because of thls fiction about 
the locality of the shares we cannot do that. 1Ve av 
driven to the expedients set out in the Bill. 

759. Assume the legal aspect to be right, and that 
my suggestion ,rnre adopted, and that the Commis
sioner insisted that hC' was entitled to his tax, when the 
Victorian Government made their claim would be the 
time for the Premiers to assist in :finalising this ques
tion of double taxation. Woulcl not that be an excellent 
thing for the Treasury?-Of course a most excellent way 
of bringing matters to a head, if you want to bring 
them to a head, would be to pass this clause. I am 
sorry I cannot agree with the other suggestion. 

760. By Hon. G. W. MILES: Will you make a state
ment in reply to the statement put in by the Swan 
Brewery ?-Yes; but I would like first to deal with Sir 
Walter .James 's endence. He said the passing of this 
clause would hold up development. On page 13 of his 
evidence, in reply to Question No. 176, he said-

Clause 49, which deals with the duty on shares 
in a foreign company payable on the death of share
holders, is very controversial and most imoortant. 
I submit with the utmost respect that no case has 
been made out for this provision in Western Aus
tralia. It started in Queensland, a State whose 
legislation we ought to avoid. There is no doubt 
that the legislation in Queensland did interfere with 
the flow and investment of capital in that State. 
That was most marked in a comparison between 
Queensland and Victoria. It affects people who 
have never been domiciled or resident in the State, 
ancl it harasses foreign companies trading in this 
State. There are certain companies that serve a 
useful purpose in the countries where they are 
located. We could not do without them in this 
State. I would instance banks and shipping com
panies. Ships pass from Europe, Asia, and on the 
way to ,the Eastern States, and call at Fremantle 
to and fro. 

My first comment is that that is not a good example. 
As regards the majority of the lJanks, a mere bagatelle 
of their assets is situated in this State, and the tax 
which would be levied upon the banks would be very 
little indeed. As regards shipping companies, there is 
no shipping company except the Orient and the P. & 0. 
that has anything substantial here in ~he way of assets 
at all. Even then the value of the freehold buildings, 
we will say, would represent a very small amount indeed 
against the total assets of the company elsewhere. The 
tax ,there would not be worth collecting. I do not think 
that in practice the Commissioner woul(l get mrvthino
out of it. As regards the majority of foreign. coni 
panies, taking foreign companies in the strict sense of 
the worcl, such as Dutch, Swedish ancl Italian shipping 
companies, not one penny of duty could be collected, be
cause those compames haye no assets here. So that Sir 
Walter's comment is not applicable. I think I can now 
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pass on to the Swan Brewery, to which Mr. Miles re
ferred. The statement put in on behalf of the brewery 
says-

1. This Bill contains certain provisions in re
spect to the payment of succession duties by the 
persons entitled to shares held in companies carry
ing on business in Western Australia irrespective 
of where the shareholder may have been domicilecl, 
and specifically applies the provisions to foreigri 
companies carrying on business in Western Aus
tralia, a foreign company having the meaning giwn 
to it by Section 1 of the Companies Act Amend
ment Act, 1897 (Section 49). There are also other 
provisions relating to succession duties connecting 
up with these p1_.ovisions, to which I will refer later. 

In paragraph 3 the Swan Brewery refer to the Royal 
Commission which dealt with taxation. Incidentally, I 
think the subject of death duties was verry lightly 
touched upon by that Commission. The secretary of the 
Commission hacl a talk with me about death duties, ancl 
from what I could gather, the Commission did not go 
very fully into the question of death duties. I have not 
had an opportunity of seeing either the report or the 
evidence, but I think the major part of the evidence 
given before the Commission was directed to the exam
ination of the various Income Tax Acts. Now I think 
I can proceed to paragraph 6 of the statement, which 
is one of the critical paragraphs-

It is obviously unfair and embarrassing for 
Western Australia to pass special legislation of this 
character immediately before such a conference is 
to be held, and in any event it is undesirable be
cause if, as is likely, agreement is reached by the 
States on this question, the Western Australian 
legislation will almost certainly not be in the form 
which has been accepted. It may be taken to be 
pretty sure that the Royal Commission will recom
mend a form of taxation for death duties which will 
be just to Western Australia and will amencl the 
present position, ancl that this will be accepted by 
the other States. 

I do not know that anyone can predict that. It is more 
than I would care to predict, that we are going to 
achieve this Utopian position. I do not know why we 
should hang on in hopes like the man with gold-mining 
shares. I clo not think it is good enough. The critic 
goes on to say-

7. To pass this legislation in the meantime can 
only mean that for the sake of a few months share
holders in foreign companies which carry on busi
ness in Western Australia are to be asked to pay 
clouble death duties . . . . 

If that is so, there should not be very much complaint. 
But I venture to say that the Swan Brewery, when mak
ing that criticism, think that the position is going to 
last a long time, that we shall not for a long time get 
the relief there spoken about. The statement con
tinues-

8. The present position has existed from time 
immemorial, and probate duty has always been 
payable where the documents of title have to be 
clealt with. 

1 do not think the statement is quite right there. Gener
ally speaking, it is right. 

761. By the CHAIRMAN: What is meant is, where 
the company is incorporated !-The paragraph con
tinues-

The only exceptions to this have been in New 
South Wales and Queensland, where special legis
lation has been the cause of the gravest complaint, 
ancl was one of the reasons for the appointment of 
the Royal Commission. 

I clo not agree with that. It is not so. The Royal 
Commission that was appointed really arose out of 
the clifficulty in administering some of the extraordinary 
lncome Tax Acts of States and the Commonwealtl1. 
Death duty was a sideline. Paragraph 9 of the Swan 
Brewery statement contains the following:-

Section 49 specifically puts the obligation on th,:, 
company of paying the probate duty and of eollect
ing it from the shareholder. 

'rJ_iat is the only way of collecting it. I cannot eon• 
t0H"e of any other way of collecting it if the clause is 
iu stand in principle. ' 



10. In the debate the Minister speci:fically re
ferred to the Swan Brewery as an example. The 
Swa.11 1'.rewery has carried on business in vV estern 
Austl"alia for 45 years, it has always been a vigor
ous suppor!er ot Western Australian progress, jt 

h~s been directly responsible for the establishment 
of_ th~ glass bottle, Crown seal, and malting indus
tries ID Western Australia by others . . . . 

Then the statement goes on to elaborate a number of vir
tues. After all, those virtues are not entirely restric:0d 
to the Swan Brewery, but are common to a number of 
c?mpames locally established, which are also doing thei~ 
bit towards the development of the country. The,1 
Sir Walter James c,ommented:-

If1 however, y_ou pass this Clause 49, limit it io 
spetified compames as in New South Wales, and in 
any c,ase, allow the South Australian exemptio1;. 
It would relieve companies of a o-ood deal if an 
e:'emption of £1,000 were granted."' Then the ques
tion of double taxation crops up. What provisiim 
is made against that~ 

No provision is made for double taxation. The very 
nat:11"e of the clause, and the difficulties we are up 
agaIDst, preclude us from making provision for double 
taxation, except that we do, in justice, say we do nut 
seek to attach tax on the full value of the shares but 
only on that portion attributable to assets withii~ the 
State. If any arrangement is made between the States 
on this vexed question, I assume it will be on the basis 
we prescribe in Clause 49. Inasmuch as Western Aus
tralia is th!) State that stands to gain most from it, 
you will find the other States will not be too ready to 
assist. Vi0toria will naturally adopt a selfish attitude 
and say, '' Why should we give away the duty we collect 
on Swan Brewery shares~'' Victoria will adopt the 
same attitude with regard to Foy & Gibson. They will 
ask what they get out of Western Australian companies 
trading in their States. In fact, it will be very difficult 
to get the States to arrive at an agreement, seeing that 
they will deal with the matter from the monetary aspect. 

762. By Hon. H. S. W. PARKER: Perhaps the only 
way would be by way of a license fee paid by the com· 
paniesf-Now to consider the clause itself, I suggest 
it e_ould stand with the addition of certain exemptions, 
or it could stand in its entirety with exemptions to 
companies that pay a license fee, as Mr. Parker sug
gests. I would like to recommend Mr. Parker's sugges
tion with regard to the inclusion of the word '' domicile,'' 
but I have to look at the monetary phase. If, as Mr. 
Byfield said, it would leave us as we are, it is hardly 
worth worrying about. Beyond what I have indicated, I 
eannot suggest anything better, although I have given 
the clause a great deal of thought. Of eourse, another 
suggestion would be that the exemption of £50 could b<:> 
raised to a higher figure. 

763. By the CHAIRMAN: Would you suggest 
£1,000~-Yes, that has been suggested. It would have 
the effect of relieving companies from a good deal of 
trouble, and from what is more important, certain ob
ligations. It has been suggested that this is a means 
of br~ging in the. bigger estates. They are the ones 
that ought to pay. The smaller estates would not yield 
anJihl.:1-g worth _collecting. If, as has been suggested, 
there 1s to be IDeluded exemptions in respect of par
ticular types of companies, could it not be left to the 
Treasi:rer or the Governor-in-Council, by proclamation, 
to designate those particular companies~ In that event, 
each case could be considered on its merits. One would 
immediat,ely suggest that the Midland Railway Com
pany ought to be excluded, under existing circumstances, 
fro1:3- the_ operations of the B_ill. CertaiJJ. :rpining eom
parues might be excluded. It 1s rather peculiar to think 
that timber companies were selected as special objects 
for taxation in the other States. 
_ ~64. T~ings were different in those da;rs1-Yes, but 
1t 1s peculiar that they were selected in the first place 
and now it is suggested they shall be excluded. ' 

765. By Hon. G. W. MILES: Millars pay royalties 
and all sorts of taxes ~-I know the firm has had a 
particularly bad spin, but that has been in common with 
many others. Instead of leaving it baldly to the Trea
su_rer t~ exempt certain of _th~se foreign-companies, you 
might IDclude some descnphve reforenee that Inight 
rather confine the Treasurer in his activities in that 
direction. For instance, they could be referred to as 
''developmental'' companies. 
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766. By Hon. H. S. W. PARKER: Sir Walter 
James commented on Clause 50, which provides that 
outstanding options are not to be taken into account in 
valuing a property for the purposes of this leo-islation. 
Conside_r this position: I may have tak,en an option from 
a_ man ID respect of my land. The lessee may have ear
ned out extensive improvements on the block and 
erected a lar~e and expensive builcling. The option may 
not have expired when I die. Una.er the clause as it 
stands my esta_te might be valu_ed for probate purposes 
and t~e valuation would eoYer improvements in respect 
of which the estate was to receive no payments~-That 
was not intended. You know there have J,e•en instances 
where options have been given before death for a very 
small consideration. 

7?7- I know that, b~t in seeking to safeguard 
agaIDst that, you are settIDg up another diffieulty~-I 
will look into that. 

768. By Hon. G. W. MILES: With regard tc, 
Clause 60, it was pointed out to us that the Commis
sioner, or any of his officers, is authorised to have fuli 
and free access to all lands, builclings, books, documents 
and so forth, and it was suggested that it inio-ht result 
in an official heing in an office for a week f~There is 
n?~hin'? drastie ~b~ut that provision. The same pro
v1s1on m a more limited form appears in the present Act. 
It is common to all taxation measures. It is a neces
sary power to provide, and of course, an officer would 
not require to remain in the office of a trustee company 
for a week. 

769. By Hon. H. S. W. PARKER: Clause 66 pro 
vides penalties for certain off•ences. Should there not 
be some reference to summary offences in that elause!
No reference is made to a Inisdemeanour or a crime. 
The offences set out are all sUlllillary, and will be dealt 
with summarily under the .Justices Act. 

770. B,y the CHAIRMAN: It is thought the penalty 
should be 1eut down r-It is the same in the original 
Act. There may be an odd case where it would be 
wanted to the full. Actually I do not think the see
tion has ever been used. 

771. 1Now as to Clause 69~-I suggest that Clause 
69 be lilnited to Goveruntent eharitable institutions, to 
be certified by the Treasurer. The Minister who in
troduced the Bill was not very well satisfied with 
Clause 69, which is really the same as the old clause, 
subject to an amendment made in the Assembly. 

772. You will look at the Tasmanian Act in regard 
to those exemptionst-Yes. The gist of what Mr. 
Byfield has sugge,sted· is eontaine,d in the concluding 
words of the clause we are considering. 

773. By Hon. G. W. M:ILEiS: Would that cover the 
Flying Doctor Fund !-It could be prescribed, but if 
you name, it in the, Bill you give rise,·to clamours from 
others. Personally I think the earlier part of the 
clause should be adjusted and the whole clause cut 
do.wn, simply leaving it to the Government or the 
Treasurer ·to prescribe the specific institutions entitled 
to get this rebate. 

774. By Hon. H. S. W. PARKE1R': I suggest that 
you re-r1-raft the whoie of the clause in the light of our 
\·iews, which you knowP-Very well, I will do so. 
Would it not be better to give a general exemption 
clause b1Y regulation~ It will give a bigger ambit. 

775. By Hon. G. W. MILES: What about the point 
of quick sucees,sion duties f-It has been suggested that 
where success-ion takes place quickly, say within 12 
months, we ought not to collect the second time. I 
have here a general clause prepared. A point raised 
by the Chairman I have since looked into, namely 
married women's policies. I find that provision was 
made for a wife insuring for the benefit of her husband 
and children, ancl for the husband insuring for the 
benefit of his wife and children. Those policies were 
free from any claims by creditors. But that applies to 
all other policies, and so it does not justify these 
specific policies being free from duty. They should not 
be singled out 

776. By the CHAIRMAN: Regarding Clauses 69 and 
70, you might take note of the remarks made by Sir 
Walter Jame,s about themi-I have a copy of those 
remarks. I eon,sider the clause is wide enough as it is. 
How could it he:made wided It is quite suffieient. 
That is the provision in the existing law. 

The Committee adjourned. 
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Statements submitted to the Select Committee. 

Mr. H. B. JACKSON, K.C. 

I have had the achantage of perusing the evidence 
gi-en by Sir Walter .James, K.C., and as I am in accord 
generally with Sir Walter's c,·iticisms of the various 
clauses in the Bill, there is no need to recapitulate his 
observations. I have been specially ask-ed, however, by 
various mining companies and the Associated Fire in
surance companies to consider the Bill so far as it 
affects their respective interests, and especially Section 
49. The desirableness of exempting bona fide foreign 
mining companies from the provisions of that section is, 
I think, apparent, and I understand the Minister has 
promised to introduce an amendment for this purpose. 
There is no need therefore to deal with foreign mining 
companies. Turning to the Fire Insurance Companies, 
I adopt the observations of Sir Walter .James, K.C., on 
this section, but would like to make the following addi
tions:-

l_ Clause 49 (1) (ii). This subdause provides for 
the assessment of duty on part of the value of the shares 
of a deceased person. This no doubt refers to the value 
of the shares as at the date of the death of the deceased 
and this in turn involves computation of the value of 
the assets of the company as at t~at date. Insuranee 
companies generally do not compile separate balance 
sheets of their assets in Western Australia, and it will 
certainly put them to a very considerable expense to 
compile and k-eep up to date such balance sheets. As 
the Act stands it would be necessary to separately com
pute thE' value of the company's assets upon the death 
of every shareholder. If the section is retained, at least 
some provision should lJe made to exempt the companies 
from striking a balance more frequently than, say, 
every two or three years. 

2. Subclause (2): The duty is declarecl to be pay
able by the company and to be recoverable by the Com
missioner at anv time within six months from the date 
of the shareholder's death. In the first place, I woulcl 
protest against the policy of ma.king companies liable for 
the policing of the section and the payment of the duty. 
I understand that it is common for the duty on estates 
not to he assessed for more than six months from the 
date of death, and where the executor is delayed in 
making his assessment of the estat•e or paying the duty, 
companies would be eallecl upon to carry the burden. It 
is true that Subsection (3) purports to give the com
pany the right to deduct the amount paid from moneys 
payable by the company to the executor or to recover it 
by action. The only moneys commonly payable by the 
company to the executor would be dividends and it 

would take many years to recover the amount in this 
mann•er. There is grave doubt also whether the pro
vis~on of the Act that the duty may be recovered by 
:::chon would be sufficient to found an action brought, 
say, by an English company against an English resi
dent. 

3. Subelause ( 4) : This provides that the company 
shall, under a penalty make returns of the names and 
addresses and shares held by any deceased shareholder. 
Many of the insurance companies have a large number 
of shareholders running into perhaps thousands and it 
is, I submit, easting· an undue burden upon si::ch com
panies earrying on business all over the world to keep 
track of the deaths of their shareholders and render re
turns to the Commissioner in Western Australia. It 
woulcl mean that every branch of an insurance company 
throughout the world would have to be called upon to 
pass the notification of death of shareholders oil to the 
Perth office. This position has only got to be stated 
for its onernus nature to be apparent. 

4. Probably in the case of all foreign insurane,e com
panies, the balance sheets are made up in London or 
elsrn·here, ancl it would be difficult, if not impossible, to 
ascertain from such balance sheets what are the assets 
of the eompany in this State. Finally, even if such 
assets could be ascertained, the proportion of same to 
the whole of the assets of the company would probably 
be so small that the amount of duty which would be 
eventually collectab1e would be so out of proportion to 
the time and labour involved as to make it highly de
sirable, to say the least, to exempt these companies from 
the operation of the section. I think the more it is con
sidered tlle more it becomes obvious that the onerous 
and troublesome obligations which this clause imposes 
on foreign companies of the character under discussion, 
would be quite unjustified by results. 

5. My criticism is not captious. Every right-think
ing person will agree that much of the proposed legisla
tion is highly desirable. I think everyone would agree, 
for instance, that the inter,est of a joint tenant should 
be liable for duty· just the same as if it were a tenancy 
in common. And while there is much to be said for the 
incidence of Clause 49 in respect of certain companies, 
its general operation is so extensive in my opinion, as to 
make it worth the most serious consideration as to 
whether it should not be left out of the Act altogether. 
To legislate particularly for the purpose of affecting one 
or two companies, is just as dangerous as legislating 
generally to affect one or two individuals. 

Mr. J. H. HAMMOND, Elder Smith & Co., Adelaide. 

Clauses 48 to 55 have special effect as regards Elders 
in relation to deceased shareholders and deceased clients. 
It is provided in the Bill that on receiving notice of the 
death of any shareholder, particulars of his shareholding 
are to be supplied to the Western Australian Commis
sioner in order that he may assess cluty on the value of 
the shares which will be calculated on the relation which 
the assets of the company in Western Australia bear to 
the total assets of the company. In levying duty on the 
share assets of deceased persons who were not resident 
in Western Australia that State is following a principle 
which has previously been adopted by Queensland and 
New South Wales. The latter State, however, confines 
taxation to shares in companies engaged in mining, pas
toral or agricultural production and timber getting. By 
reason of the fact that South Australia levies duty on 
the shares of a deceased resident irrespective of the 
situation of the head office of the company, or where 
it carr~es on business, it follows that the shareholding 
of a deceased South Australian resident becomes sub
ject to Federal, South Australian, Queensland, possibly 
New South W)lles and now -western Australian c1uty on 

the same asset if the eompanies have assets in each o. 
these States, auil so the principle of elimination of over 
lapping taxation is defeat-eel. 

The Taxation Commission in issuing its third repor, 
on income tax, stated that the subject of death dutiee 
"·ould be clealt with in a later report, and this Commis
sion will probably have something to say as to a uniform 
system of levying death duties and the prevention of 
overlapping. In the meantime, it would be advisable tc 
bring politieal pressm'e to bear to eliminate from tit, 
Bill those clauses whie h will result in the estate of a de
e-eased shareholder being subject to duty in a numb~: 
of States on the same assets. Clause 55 (2) aims a 
the preYention of the removal of any valuables fron 
safe custoc1y until a certificate is produced th;i.t dutJ 
has been paic1 on the value of the articles. Where suer 
valuables are eontained in sealed paekages and lockei: 
box-es and the clients are unknown to the custodian, ar 
onerous duty is plaeecl on him of determining wl1ethe1 
the contents have been assessed for duty before they 
can lJe transferred to the personal representative. 
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Mr. L. E. WARREN, .Branch Manager, Industrial Department, A.M.P. Society. 

I shall be glad if the select eo=ittee will kindly 
allow me to refer to Question 114 of the evidence taken 
on Thursday, 11th October, relating to- the prompt pay
ment of death claims under industrial policies. The 
question reads:-

N o. 114. ''You can do that because of the pro
visions in the Life Assurance Companies Act f" 

to which the answer given was-
" Not so much because of that as because the 

Commissioner has allowed as to pay those small 
SUll1S.'' 

This answer, in my considered opinion, requires some• 
e::-.-planation and amendment, anc1 perhaps some little 
elaboration, in so far as it affects the following ques
tion, No. 115. The Life Assurance Companies Act 
(Section 61) provides that probate or administration 
may he dispensed with under certain circumstances, the 
clause reading:-

" Upon the death of any holder of a policy upon 
his own life for a sum not exceeding two hundred 
pounds, if no probate of his will or letters of ad
ministration to his estate be taken out within thr'3e 
nwntl1s after his death, the company_ may pay the 
amount of such policy to his widow or any adult 
child of his, and the receipt of such widow or child 
shall be a valid discharge both at law and in equity 
fo1· the same.'' 

Industrial assurance offices, however, pay their dairnS' 
where at all possible, within a few days of the death, 
and are able to do so by virtue of the special provisions 
of the policy contracts as mentioned in the answer to 
Ques+,~on 115. In my opinion, this is the answer to 
Question 114. In other States the Commissioner has a 
discretionary power to allow payment before the issue 
of a eertiiicate; here, however, the Bill itself contains 
the provision. A form of condition governing claim 
payment taken from one of the Society's policies reads 
as follows:-

." That subjed to any dealings with this policy 
with the consent of the Society endo,rsed thereon, tb.e 

Society may at its option pay the amount assured 
by this policy to the executors or administrators, 
or to the parent or personal representative of the 
parent, or to the husband or wife, or to all or any 
child or chilclren, or to any relative by blood or 
connection by marriag~ of the life assured, or to any 
other person appearing to the Society to be equit
ably e11tiUecl to the same, by reason of having in
curred expense in any way on behalf of the life as
sured for the maintenance or the burial of the life 
assured, or for any other purpose, and the pro-due· 
tion by the Society of a receipt signed by any or 
either of such persons, or of other sufficient proof 
of such payment to any or either of them shall be 
co11clusive evidence that such sum has been paid to 
the person or persons entitled thereto, and that all 
claims under this policy have been fully satisfied_'' 

This clause is practically identical with that used in 
England since the inception of industrial business and 
has been upheld recently in the English courts in the 
case of "Da Costa v. Prudential Assurance Co. (120LT., 
353)," upholding pa,Yment by the company under the 
terms of the clause. 

In connection with Question 12:'i, I should like to acld 
that in deali11g with each individual case, no hard and 
fast rule has been laid clown, but the Society reserves 
to itself the right to ask for production of probate oll 
grant of administration. 

Sometimes it is necessary to ask for this in a small 
estate, for instance, where a dispute exists between in
terested claimants who are not prepared to settle their 
differences. On the other hand, I would cite the case 
of a widow without dependants and without estate other 

' d' than the proc•eeecls of a policy on her late husban s 
life. Even if the husband left no will, which might 
otherwise act as a guide, the widow would be entitled, 
under ordina1-y circumstances, on intestacy to the first 
£500, ancl prompt settlement should accordingly be pos
sible. 

Mr. HORACE J"ONES, Manager, Perpetual Executors Trustees and Agency Company (W.A.) Limited. 

With reference to mY evidence before the select com
mittee, in looking thr;ugh the notes received from the 
Chief Hansard Reporter, and refa"cting on the matter, 
I feel, with respect to my evidence on one point, Qncs-

, tions 247 to 254, I have not made myself clear and some 
of my answers may be contradictory. There was a cer
tain amount of general discussion at that period. My 
view is:-

1. With regard to the recovery from the Gov
ernment of overpaid duty, there should be no time 
limit seeing the Government goes on indefinitely; or 
if it is necessary to have a time limit to prevent the 
1ight of recovery being eternal, then that period 
of ten years should be :fixed. 

2. With regard to the right of recovery by the 
Government of short paid duty, as estates have to 
be closed, there should be a time limit, and that as 
executors and administrators are required by law 
to pass their accounts in the court, and it is the 

Mr. A. J. H. WILSON, Assistant Manager, 

Following your telephonic request that I place you in 
possession of the cases to which I referred in :r>egard to 
the valuation of shares in what may be termed '' close 
corporations," the English cases are as follow:-

1n re Paulin and in re Crossman: 
English Court of Law Reports and the ''Times'' 

Law Reports, Volume 50, No. 34, page 572, 17th 
August, 1934, 

and the Australian cases are:-

In re George JJicLeod ( deceased) : 
1931 (Federal) W.A.L.R. 83-Western Australia. 

present practice of the 1\Iaster of the Court to then 
assess such further duty as is payable, the right of 
the Crown to recowr the duty should extend up to 
the time that the executor or administrator passes 
his accounts. As this is usually done as near as 
possible to the close of what might be termed the 
executorship period of the estate, it seems to me it 
would work satisfactorily. It may be urged that all 
executors and administrators do no,t pass their ac
counts, but the fact remains that they are requi~ed 
by la,w to do so, and if they want the protection 
of the Act against assessment of further duty, then 
they would have to pass their accounts or take the 
1isk themselves. At present they really take the, 
risk themselves, because if they do not pass their 
accounts before distributing they might be called 
upon later to do so and have to pay the costs and 
any further duty out of their own pocket, having 
no funds of the estate left. 

W.A. Trustee, Executor and Agency Coy., Ltd. 

In re Tolley: 

1932-S.A.S.R. 10-South Australia. 

It happens that I have just been reading some com
ments made in an American magazine issued in the 
interests of trustee companies which seem to me applic
able to the matter which I spoke upon to the select com
mittee. In the United States of America apparently 
a definition is given as to the meaning of th~ word 
''Value'' and for your information, on the attached 
sheet I outline the definition as included under the 
American law. (Art. 13-Valuations.) 
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Mr. A .. J. H. WILSON-continued. 

Possibly in its desire to increase its revenue by the 
charge of probate duty on a deceased person's assets, a 
Government may overlook the damaging effect of the 
placing of a high tax thereon. To make the matter 
easier for comprehension, I ,rill outline exactly what is 
meant:-

A pastoral company has been carried on for some 
years with limited liability, its capital being ,50,000 
shares at £1 each, a total of £50,000, and to comply 
with the Companies Act three shareholders nominally 
hold one share each. The remaining 49,997 shares are 
held equally (except one share) between the two persons 
who have carri·ed on the station for a number of years. 
One dies. If a high valuation by legislation is placed 
on the shareholding of the deceased the duty will ob
viously be higher. Now it may so happen that the 
limited company has an indebtedness to a. bank or com
pany of stock agents. In all probability the sole asset 
of the deceased shareholder consists of the shareholding 
in the pastoral company. Under these circumstances, if 
it is the intention of the Legislature to increase the 
value of the shares over and above the actual figure 
which the surviving largest shareholder is prepared to 
pay for the shares then, in all probability, the executor 
for the deceased shareholder will be compelled to sell 
at a lesser figure and not be able to hold out for a 
higher price because he is facecl with the necessity of 
finding a large amount of probate duty. 

It is generally recognised in the practice of exeeutor
ship that assets can be held for a satisfactory saleable 
price only so long as other funds are available for the 
payment of probate duty, administration e::s."IJenses, and 
debts. Creditors cannot be kept waiting for an in
definite period and the probate duty is as much a lia
bility as a debt to a creditor. Further, there is sub
stantially no market for }ess than a controlling interest 
in a close corporation. Small industrial and commer
cial corporations do not spring into existence in a night, 
or grow quickly to such size as to enable them to survive 
under present conditions. They are, on the contrary, 
the result of enterprise of individuals. To_ tax the trana
fer of ownership of interests in such corporations on a 
mythical basis of valuation is to throw too great a load 
on the financial resources of an estate, ancl in all prob-

ability enables the buyer subsequently to obtain the 
shares at his own price. 

How can an executor be expected to find a substan
tial amount of money for the payment of probate duty 
when probably he holds only one asset, viz., a parcel of 
shares in a close corporation with the likelihood of one 
buyer, namely, the person already holding the remaining 
shares in the company~ 

I still emphasise my previous argument that ''value'' 
is a word which should not be used :flippantly, being the 
price at which property would change hands between 
a willing buyer and a willing seller neither being under 
any compulsion to buy or sell. 

Art. 13-Valuation.s:-(l) Genera!. 
'' The value of all property includable in the gross 

estate is the fair market value thereof at the time of the 
decedent's death. The fair market value is the price at 
which property would change hands between a willing 
buyer and a willing seller, neither being under any com
pulsion to buy or sell. Where the property is sold with
in a reasonable period after the decedent's death, and 
it is shown that the selling price reflects the fair mar
ket value thereof as of the elate of decedent's death, the 
selling price will be aeceptecl. Neither depreciation' nor 
appreciation in value subsequent to the date of dece
dent's death will be considered. All relevant facts and 
elements of value should be considered in every case. 

'' Stock in a close corporation should be valued upon 
the basis of the company's net worth, earning and dfri
dend-paying capacity, and all other factors having ,1 

bearing upon the value of the stock. Complete :financial 
and other data upon which the estate bases its valuation 
should be submitted in duplicate with the return. 

"Whern as to any particular security conditions of 
sale or ownership are such that the fair market value 
determined, as already indicated, would not afforcl a 
proper basis for valuation, the Commissioner, on final 
audit, will establish the value by considering all rele
vant factors. In any case where the estate contends 
that the value, if established by the general rules al
ready given, is not the fair market value as of the elate 
of death, the evidence upon which it bases its conten
tion should be filed with the return.'' 

Mr. HORACE J. MINORS, Secretary, Children's Hospital. 

My Board understands that a Bill to amend the 
Administration Act is at present before a Select Com
mittee. I am instructed to ask that provision be made 
therein, that all legacies or gifts to the Children's Hos
pital Incorporated shall be free of probate duty or 
succession duty. My Board understands that Pnder 
the old Act, legacies and gifts to a University were 

the only ones exempted from duty, and feels that the 
claims of the Children's Hospital Incorporated (which 
it must be remembered is primarily for .the indigent 
members of the community) to exemption should be 
quite as great as those of a University. My Board 
hopes for sympathetic consideration by the Committee 
of this request. 

Mr. CHARLES A. SAW (Saw & Grimwood), Chairman of the Stock Exchange, Perth. 
-~s I understand that Parliament is considering a 

Bill to compel all companies established in Western 
Anstralia to open State registers in the State, I would 
like to point out that the present Stamp Duty charged 
on trnnsfers shoulcl be reclucecl Yery considerably if that 
is clone. 

The following is the position so far as Stamp Duty 
is concerned, in the Yarious States:

Victoria, nil. 
South Australia, nil. 
New South Wales, 5s. 
Tasmania, 5s. 
Queensland, 5s. 
Western Australia, 20s. 

Example of Stainp D11;ty, W.A. 
Bank of New South ,Vales shares, value £:33. The 

Stamp Duty is 7s., being ls. in very £5 or part thereof. 
The dividend on the shares, per annum, is £1, leaving 
13s .. which is subject to further taxation (State and 
Fed~ral). To avoid this cluty, investors frequently buy 

shares on the Eastern States register of the bank. A 
buyer of 100 W.A. Newspapers, Ltd., shares at 44s. 
pays 44s. stamp duty, which leaves 36s. out of the present 
half-yearly dividend of 80s. The effect of this high 
Stamp Duty deters many Eastern States companies estab
lishing share registers in Western Australia, with the 
result that probate cluty on thousands of pounds is lost 
to Western Australia. 

Eastern States investors in Western Australian com
panies complain very bitterly ,Yhen they are called upon 
to pay W.A. .Stamp Duty on transfers. It certainly 
does not encourage them to invest in Western Australian 
industrial ancl commercial enterprises, and, without ex
ception, shares in our local companies are completely 
neglected by Eastern States investors, although they 
admit that this State's future appears brighter than 
that of any other. 

I feel that a constclerable reduction in the present 
rate of Stamp Duty would not only be of great relief 
to local investors. but would also increase the interest 
taken by the wealthier parts of the Commonwealth. 
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