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REPORT OF THE LEGISLATION COMMITTEE

A REVIEW OF SOME ASPECTS OF THE OPERATIONS

OF THE COMMITTEE TO DATE

Background

The Committee was established by Resolution of House on December 21,

1989 the Honourables J Caldwell, C Davenport, P Foss, G Kelly and D

Tomlinson were appointed members of the Committee.

The Hon G Kelly was elected Chairman of the Committee by the members

of the Committee.

Ten bills have been referred to the Committee for report and all of these

save for the Post-Secondary Educational Institutions (Title and Degrees) Bill

1991 have been reported upon.

The procedures adopted by the Committee include calling for public

submissions, hearing evidence, consultation with Ministers, Ministerial staff

and Parliamentary Counsel. A report is then prepared which summarises

the pertinent evidence and the Committee's response thereto. Amendments

framed are incorporated into the Bill attached to the Report.

Although the Committee has formed the opinion that there could be many

improvements made to the way in which it operates it is generally

satisfied with its results to date. There is always a great deal to be

learnt when setting up a new organisation and this Committee has
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been no exception to that rule.

This report is intended to advise the House of some of the suggestions that

it has with regard to improving its operation.

Objectives of the Committee

We see the objectives of the Committee to be as follows:

1.

2.

3.

4.

5.

6.

To give to members of the public the time and a method for

direct access to the legislative process and to permit legislators

to have direct access to the views of the public by way of

written submissions and oral evidence.

To provide a forum in which various differing community

views as to the content of legislation can be aired, and,

hopefully resolved.

To enable the detail of the wording of a Bill to be worked out

in a more efficient way than the Committee of a Whole - that

is by discussion between legislators from all political parties

and Parliamentary Counsel such discussion taking place in the

light of the evidence obtained from the public.

To give legislators more ready access to departmental

information.

To record the submissions and reasons for the particular

drafting as an historical record and an aid to interpretation.

Where the Committee is unable to agree on a single

recommendation or where there is an apparently irreconcilable
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difference of view between the political parties to recommend

various alternatives to the House and the measures to

implement each alternative.

To recommend legislative standards in such areas as:

(a) freedoms of the individual

(b) government accountability

(c) clarity of drafting

(d) justification for legislation

(e) public convenience of legislation

These objectives have been met to varying degrees.

Access to Process

All of the Bills referred satisfy the first objective. We need to put more

planning into the oral evidence which we hear. Although it would be a

good idea to hear from each representative group, there is a tendency for a

stream of witnesses to repeat similar statements. These often deal with

matters of policy which have been resolved by the Parliament in giving the

Bill a second reading. A stream of witnesses may only be justified if there is

a hope of reconciliation of views in accordance with the second objective.

Where there is no real possibility of reconciliation of views amongst the

various proponents of ideas there should be fewer witnesses.



Forum for Views

The second objective is amply demonstrated in the Criminal Code

Amendment (Incitement to Racial Hatred) Bill where the three principal

areas of concern were protection of racial minorities, the rights of the

individual and the protection of freedom of speech.

It was very pleasing to the members of the Committee to see the solution

arise out of the responses of the various witnesses when the problems seen

by the Committee were put to those witnesses. This resulted in a Bill that

was satisfactory not only to the Parliament but also to the witnesses who

appeared before the Committee. If the Committee can play this role

reconciling differences in the community, then it is a very valuable role.

Working out Wording

The third objective was demonstrated in all of the Bills referred to the

Committee, although access to Parliamentary Counsel was limited on a

number of the Bills. This hampered the opportunities of the Committee to

make a really useful contribution. The Criminal Law Amendment Bill was a

particular example where a number of serious omissions had been made

and which were picked up by the endeavours of the Committee. The

Directors of Public Prosecutions Bill enabled useful discussion to take place

although it was at least able to resolve the differences by exploring the

alternatives in a useful manner.

Access to Information

The fourth objective has been much more patchy in its success. Certainly in

those instances where the Committee did have access to departmental

information we made very rapid progress. Particularly good examples of



this are the Heritage of Western Australia Bill, the Criminal Law

Amendment Bill, Acts Amendment (Contributions to Legal Aid Funding)

Bill and the Road Traffic Amendment No 2 Bill. These were also notable

for the assistance given by the Minister handling the Bill. This considerably

sped up the Committee's handling of the Bill because administrative detail

as to the means of carrying out the policy was discussed with the Minister

and resolved on the spot.

We appreciate the assistance of the Hons J Berinson, K Hallahan and G

Edwards on these Bills.

To date no minister from the Assembly has attended our Committee and

that House has not dealt with the message sent by our House to request

leave for Assembly ministers to attend.

As well as this we have drafted a list of the information that we may

require from the Department with regard to considering a Bill. This is

attached as Annexure 2. We will not be requiring all of this information

necessarily as a matter of course but the Department should be in a position

to answer these questions should they be asked.

Record details

The fifth objective has been somewhat indifferently attained. Initially the

Committee had insufficient staff for its purposes and towards the end of the

1989 session, was faced with considering a number of Bills in a compressed

period of time. As a consequence, adequate time and attention to detail

were not given to the preparation of reports. A particularly bad example of

this was the Heritage of Western Australia Bill where we received some

excellent submissions from the public but were unable, due to time

constraints, to include these in our report or to set out our reasons for the

changes recommended.



The Criminal Code Amendment Bill had a much shorter and much less

satisfactory report than it really deserved for the changes recommended

and which will in due course require interpretation by the Court.

On its first referral the Road Traffic Amendment (No 2) Bill was not able to

be fully reported on despite some quite important evidence given to us by

scientific witnesses. As this was a matter of considerable community

interest the Bill was re-referred to the Committee, at which time a more

substantial report was prepared. This second report together with that of

the Criminal Code Amendment (Incitement to Racial Hatred) Bill were the

only reports with which we were satisfied.

Time Demands

In order to dispose of some of the bills at the end of last session and to deal

with some of the major bills referred to it, the Committee met at almost

every spare moment. This imposed a heavy burden on committee staff and

on the members of the Committee so far as disposing of their other

parliamentary and electorate business. In part this will be dealt with by the

Committee by a more measured approach to the way in which it carries out

its work. A careful selection of witnesses, the provision of relevant

information from Departments at appropriate times, access to the Minister

and to parliamentary counsel together with a permanent officer assisting

the Committee will the dispatch of business.

However it does appear to us that for a number of reasons a fairly

substantial alteration should be made in which the Committee operates.

The Committee recommends that the Standing Orders Committee consider

a sessional order that will permit the Committee to operate in sub

committees containing co-opted members. The co-option will only be for a

particular reference.
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It is envisaged that these sub-committees would consist of three members

with at least one of whom would be a member of the Standing Committee.

The sub-committee would hear the oral evidence that was decided to be

gathered and would also draft the report for settling by the Committee.

We see the advantages of this being as follows:

(i) it would enable more members to participate in the process of the

Legislation Committee and in particular allow those members with a

special interest in the legislation to participate;

(ii) it would enable the Committee to dispose of its inquiries more

expeditiously by spreading the tasks of the Committee over a

number of sub-committees working in parallel - only the final

report would have to be settled by the full Committee; and

(iii) it is preferable to a permanent expansion of the size of the

Committee because there would be insufficient members available

who are not already on other committees and also allows for

appropriate people to be co-opted to a particular reference while still

maintaining the continuity of the chairmanship and membership of a

permanent member of the standing committee who is familiar with

the philosophy of that committee.

Accordingly, the Committee recommends that the Resolution of the House

of December 21, 1989 establishing the Committee be changed as follows:

"(2)(a) The committee consists of 5 members but the House

may appoint in addition to the number specified in this paragraph,

additional Members for the purpose of a particular inquiry by a

subcommittee and any such additional member may sit and vote on

that subcommittee as if the member were a permanent member of

the committee.



(b) Any subcommittee formed pursuant to paragraph (a) above shall

be chaired by one of the 5 members of the Legislation Committee."

State the Alternatives

The sixth objective has been achieved by consideration of the Road Traffic

Amendment (No 2) Bill. The Committee was able to put the summary of

evidence before the House and to state the various approaches to that

legsilation and how each apporach can be implemented, together with

amendments for that purpose.

Recommends standards

The seventh objective has not been addressed except to the extent that by

having actually adhered to certain standards these can be inferred by

observers of the actions of the Committee however. If we are to set these

standards effectively the Committee will have to set them down more

formally.

The Committee has, however, been generally in agreement when such

issues have been raised however. This is a positive indication that we may

be able to formalise these ideas. We do not see a problem in allowing this

to develop over a period of time as the members gain more experience in

their role.



ANNEXURE 1

LIST OF BILLS REFERRED

Post-Secondary Educational Institutions (Title and Degrees) Bill 1991

Acts Amendment (Evidence) Bill 1991

Education Services Providers (Full Fee Overseas Students) Registration Bill

1990

Heritage of WA Bill 1990

Tobacco Bill 1990

Road Traffic Amendment (No 2) Bill (twice)

Director of Public Prosecutions (twice)

Criminal Code Amendment (Incitement to Racial Hatred) Bill

Criminal Law Amendment Bill

Acts Amendment (Contributions to Legal Aid Funding) Bill



ANNEXURE 2

LEGISLATION COMMITIEE

The following are the matters that the Legislation Committee may wish to

know from the Minister and his Department when considering legislation.

If they are not already covered in the second reading speech the

information should be available at the Committee hearings.

Mischief

What is the particular problem that the bill was originally intended to

overcome?

What other problems have been added or other matters dealt with in the

course of development of the legislation?

In the case of amending legislation, has the possibility of repealing the

legislation entirely or repealing the troublesome provision been considered?

Motivation

Has this been introduced at the instance of a government department or of

some other group" If so, what departments and what groups have asked

for it and on what basis?

Other legislation

To your knowledge is there legislation dealing with the same or a similar

topic in:

(a) any other State;
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(b) New Zealand;

(c) United Kingdom;

(d) any other Dominion; or

(e) any other country.

If no inquiry has been made as to the existence of such legislation, please

indicate so and also why it was not thought helpful to inquire. If there is

such legislation, give details, and where useful provide copies.

To that extent has this other legislation been relied on by the department in

formulating this bill?

What has been the experience in those other jurisdictions?

What other legislation of:

(a) Western Australia; and

(b) the Commonwealth

may be affected by this legislation or operates in the same area, or may

need in some way to be considered with it?

Drafting

If there were any matters that presented problems in the course of drafting

or required one of a number possible alternatives of approach to be taken

please indicate.

Public consultation

When were the public or relevant interest groups first advised of this

legislation and in what form?



Who have made submissions or representations to the Government over

this legislation? What were those submissions? In particular give details of

any particular requests for amendments.

What has been the level of consultation from the time that this was first

advised to the public? Give dates and nature of consultation.




