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STANDING ORD/iR.S COMMITTEE 

MOTIONS FOR DIS.AUDNANCE - STANDING ORDER 170. 

On November 7 1984, your committee presented a report 
recommending that a sessional order replace SO 170. The 
primary recommendation was to remove the precedence accorded 
motions for disallowance and replace that aspect with a 
provision having the effect of deeming the regulations to be 
disallowed where the question remained unresolved at the 
expiration of 10 sitting days. 

Following the publication of its report, the Attorney General 
forwarded advice he had received from Parliamentary Counsel to 
which the Clerk of the Council replied. Copies of the corres
pondence are appended to this report. 

At its meetings on December 5 1984 and March 6 1985, the 
matter was further considered. Without conceding the validity 
of Parliamentary Counsel's opmwn, your committee accepts 
that it would be preferable for the House to pass a resolution 
on each question for disallowance. 

Accordingly, it recommends that the following sessional order 
supersede SO 170 for the remainder of this Session: 

"1, Subject to SO 's 49 and 173, a motion for disallowance of 
a regulation takes precedence of all other business from 
the time that it is moved but the debate thereon may be 
adjourned or otherwise interrupted pursuant to a rule or 
practice of the House. 

2. If a debate is adjourned or interrupted its resumption 
shall be made an order of the day for the next sitting 
and similar provision shall be made in respect of any 
subsequent adjournment or interruption of the debate 
until the question is resolved. 

3. Where the question remains unresolved: 

( a) upon a prorogation of Parliament; or 

( b) at the expiration of 10 sitting days ( exclusive of 
the day on which the motion was first moved); 

then, in case (a) the regulations shall thereupon be 
disallowed and the question deemed to be resolved in 
the affirmative and, in case (b), the President shall 
put the question on the sitting day immediately follow
ing that expiration and, notwithstanding any rule or 
order to the contrary, the question shall be resolved 
without further adjournment."• 

Your committee believes that the above proposal meets the 
objections voiced by the Attorney General while preserving the 
element of certainty. 
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HON. ATTORNEY GENERAL 
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CROWN LAW DEPARTMENT 
Westpac Centre, 
109 St. George's Terrace, 
Perth, Western Australia, 
Box F317, G.P.O. Perth 6001 
Telephone 3271811 
Telex 93368 Code LAWDEP 

Our Ref: CLO 15/84 
Enquiries: Mr Thornton 

REPORT OF STANDING ORDERS COMMITTEE OF 
LEGISLATIVE COUNCIL 

I refer to Item 4 in the Minutes of Proceedings of the 
Council for 7 November 1984. Please refer to paragraph 3 of 
the suggested Standing Order 170 which provides that if a 
motion for disallowance is not disposed of within 10 sitting 
days, the regulations shall thereupon be disallowed and "the 
question deemed to be resolved in the affirmative•. 

With respect, I doubL whether that would be legally 
effective to disallow the regulations. The power of the 
Council to disallow regulations stems from section 42(2) of 
the Interpretation Act 1984 which provides - • •••• if 
either House of Parliament passes a resolution disallowing 
••••• " I suggest that the regulation must be actually 
passed and that the proposed deeming provision is not 
sufficient for the purpose. I suppose it might be argued 
that as a matter of procedure it is open to the Council by 
standing order to reg.late how and when a resolution shall 
be deemed to be passed but I think tne better view is that 
when an Act talks of the House passing a resolution that is 
what is required. 

G C Thornton 
PARLIAMENTARY COUNSEL 

9 November 1984 
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CLERK OF THE LEGISLATIVE COUNCIL 

ATTORNEY GENERAL 
111 ST. GEORGE'S TERRACE. 
PERTH, WESTERN AUSTRALIA 
TELEPHONE 3271711 
TELEX 93368 

15 November, 1985 

REPORT OF STANDING ORDERS CTTE. OF LEGISLATIVE COUNCIL 

I enclose for the consideration of the above Committee 
the advice of Parliamentary Counsel dated 9 November, 
1984. 

Encl. 
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November 26 1984. 

90 ITO - JIOTIOHS OF DISALUJWANC% 

The attached correspondence 
Parliamentary Counsel's opinion 
consideration. I am unable to 
ing reasons: 

is self-explanatory. The 
has been given very careful 
agree with him for the follow-

( a) section 42( 2) empowers either House, by resolution, to 
disallow regulations; 

( b) notice of motion to disallow must be given within a 
prescribed time; 

( c) it is for each House to decide, according to its own 
procedures, how the motion for disallowance will be 
dealt with; 

(d) it is not unknown for the Standing Orders of the House 
to deem something to have happened. ( See SO's 38( e), 
48, 278, 434); 

( e) being a "proceeding in Parliament", the proposed 
procedure is immune from challenge in the Supreme 
Court. It would be different were the 1984 Act to 
prescribe manner and form requirements, eg, 
Constitution Act, s. 73. 

In my opinion, the proposed procedure is proper and certainly 
not at variance with the empowering statute. 

L.B. Marquet 
CLERK OF THE LEGISLATNE COUNCIL 

MEMBER> OF THE STANDING ORDERS (X)MMJTTEE 
AND ATTORNEY GENERAL. 




