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See Annexure A for a discussion of the relevant provisions of the PPA.3
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REPORT
OF A

SELECT COMMITTEE OF PRIVILEGE
ON A

FAILURE TO PRODUCE DOCUMENTS UNDER SUMMONS

1 order of reference

By order made on Wednesday October 21 1998  the House appointed this Committee to consider1

whether the failure by Dr Peter Murphy of the Department of Resources Development to produce
documents under summons of the Estimates and Financial Operations Committee ( the "Estimates
Committee") was a breach of privilege or a contempt of the House.  If this Committee found a breach
or a contempt to have been committed, it was also required to recommend a suitable penalty.

2 the facts

The Committee accepts as accurate the sequence of events and the statement of facts contained in
report 24 of the Estimates Committee .  The salient facts for this inquiry are that the Estimates2

Committee, having failed to obtain 2 documents from Dr Murphy by request, issued a summons
ordering Dr Murphy to produce them on Tuesday September 29 1998.  Under initially oral and later
written direction from the Minister for Resources Development, Hon Colin Barnett MLA, Dr Murphy
refused to produce the 2 documents sought.

Although the Committee received evidence from Dr Murphy and Hon Mark Nevill MLC, Chairman of
the Estimates Committee, about that Committee's requests for the provision of the documents before
the summons was issued, this Committee emphasizes that its findings and recommendations relate
solely to the failure to produce those documents under summons.

3 the law

The Committee has concluded that the validity of the summons cannot be attacked for want of form or
on the ground that it relates to an inquiry beyond the legislative competence of the Council.

Normally, witnesses attend committees to give evidence or provide documents voluntarily. 
Occasionally, a committee, whose request for evidence or production is declined, will use compulsion
to obtain the information required.  This is such a case.

By operation of SO 310, the Estimates Committee has the power conferred by SO 329 "to send for
persons, papers, and records".  The power delegated by SO 329 is derived, not from the law and
custom of Parliament, but from s 4 of the Parliamentary Privileges Act 1891 (the "PPA" ).  A
committee with that power may order a person to produce to it any document "in the possession or
power of such person".  Section 5 of the PPA requires the order to produce to be served by summons
and lays down the requirements to be observed in issuing and serving a summons .3



Privileges Committee Report on Failure to Produce Documents

(1993) 9 WAR 297.4

ibid, 316, 317 per Nicholson J.5

[1998] HCA 71.  Judgment delivered Nov 19 1998.6

Both committees have treated the documents as state papers for  which a claim of public interest immunity7

might be made were their production sought in the course of legal proceedings.  For a full discussion of
public interest immunity and how a court will deal with claims see Sankey v Whitlam (1978) 142 CLR 1,
38 et seq per Gibbs ACJ.

4

The capacity of the Council under s 4 of the PPA to order production of documents was affirmed by
the WA Full Court in Aboriginal Legal Service v State of Western Australia .  As well, and of4

relevance to this case, the Court was not prepared to tie the valid exercize of the power merely in aid of
the Council's legislative function .  There is nothing in the judgments of the High Court in the5

recently-decided case of Egan v Willis & anor  that overrules the ALS case on these points.6

The Committee considered the application of s 7 of the PPA to this case.  Section 7 enables a person
ordered to produce a document to object on the ground that the document " . . . is of a private nature
and does not affect the subject of inquiry, . . . ".  The objection is reported to the House which must
then decide whether to excuse production or not.

Section 7 was not invoked after the summons was served and Dr Murphy stated to the Committee that
he was unaware of its existence.  Accordingly, the Committee could not pursue s 7 issues and
expresses no opinion on the success or otherwise of an objection under s 7 to the production of the
documents had it been made .7

The failure to produce the documents resulted from the Minister's direction issued on September 29
1998, and not on any of the grounds that were raised in the September 25 1998 fax answering the
Estimates Committee's previous requests for production.  The Committee accepts Dr Murphy's
evidence that the direction was given before the time expired within which to produce the documents.

The Estimates Committee under s 4 of the PPA has power to compel the production of documents. 
Failure to comply with its order is a contempt punishable by the House under s 8 of the PPA. 
However, it is one thing to possess a power of coercion; other questions arise when, as in this case, it is
exercized against the backdrop of the relationship between a House of Parliament and the Executive.

4 the documents

To be effective, an order for the production of documents must be served on the person having
possession OR control of the documents.  The test of who has possession or control is to be decided at,
or before, the time the summons is issued.

The Committee is satisfied that the Estimates Committee proceeded on the basis that, having notified
the Minister in December 1997 of the inquiry, Dr Murphy participated on behalf of the Minister and
the Department.
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Circular to Ministers 7/87 (Feb 10 1987) Premier Burke.  The guidelines are still in operation but under8

review.  Appended as Annexure B.

5

Dr Murphy was questioned extensively on this matter, particularly when, how and to whom he reported
as the inquiry progressed, and how he intended the Estimates Committee to understand his role.

The Committee accepts Dr Murphy's evidence that —

• the Department's CEO assigned him to act for the Department and presumably the
Minister during the inquiry

• Dr Murphy, consistent with departmental procedure, reported periodically and
informally to his CEO about the inquiry's progress

• Dr Murphy believed that the CEO, in turn, would report to the Minister
• Dr Murphy relied on legal and other advice when it came to deciding how he should

answer the summons
• the Estimates Committee was justified in acting in the belief that decisions on matters

involving the Minister or the Department could be made by Dr Murphy.

Importantly, given the tenor of the correspondence between it and Dr Murphy about the 2 reports
before the issue of the summons, the Estimates Committee believed when issuing the summons that Dr
Murphy had possession of, and power over, those documents.

However, the Estimates Committee's belief is not decisive and does not determine what meaning
should be given to "possession or power" in s 4 of the PPA.

Dr Murphy had possession of the documents and was in a position to provide them within the
prescribed time.  Before the time to produce expired, the Minister issued his direction not to produce
the documents with the result that Dr Murphy, although having possession, lost any power that he
might otherwise have had to deliver them.  Unfortunately, it was not until after the time for production
had expired that the Committee was made aware of the direction.

The Committee need not make a finding as to Dr Murphy's power - control - in relation to the
documents for the reason that the Minister's intervention deprived him of any ability that he might
otherwise have had to obtain and produce the documents had they not been in his physical possession.
The Committee has no quarrel with the right of a minister to control the actions of a departmental
officer, including the Minister's direction to Dr Murphy.

If a decision not to produce documents in answer to a summons is to be taken by the responsible
minister, that decision must surely be communicated to the House or a committee before the time for
production expires. The Committee notes that the Guidelines re Evidence to Parliamentary
Committees  supports this view.  Dr Murphy, by his own admission, did not know that this document8

exists.  Neither was its content nor existence drawn to his attention.  Had he known of and observed its
requirements, including the continuing obligation on him to say to the Clerk how he intended to
respond to the summons in light of the Minister's direction, the impasse might well have been avoided.



Privileges Committee Report on Failure to Produce Documents

The potential for conflicting views because of this "concurrent" jurisdiction was discussed by the9

Parliamentary Standards Committee (Report  of the Parliamentary Standards Committee 1989 §§ 3.5, 3.6).
This Committee notes that its recommendations have not been taken up but acknowledges that the possibility
of a person being found in contempt by the House and convicted of an offence under s 59 (1) on the same
facts is extremely remote.

6

Under the circumstances, it seems to the Committee that there was an obligation cast on Dr Murphy to
inform the Clerk, as the officer with whom the documents were to be deposited, that he could not,or
would not, comply with the summons by reason of the Minister's direction.  That obligation should
have been discharged before 4.30 pm on September 29.

Had that veto been communicated at the appropriate time, the subsequent train of events would have
been very different, and revolve around the conventions governing the provision of information to the
House, in this case, by a minister representing a minister in the Legislative Assembly.

The Committee has resisted the temptation to discuss issues relating to the provision of documents that
are peripheral to the order of reference, eg, refusal to produce on grounds of public interest immunity
or "commercial-in-confidence".  Those issues are raised, at least inferentially, in the September 25 fax
but are not the grounds of refusal to comply with the summons.

5 findings

The Committee finds that —

(a) the summons was properly served on Dr Murphy at his usual place of business at or
about 11.30 am on Tuesday September 29 1998;

(b) Dr Murphy, acting on the direction of the Minister for Resources Development, failed
to produce the documents subject to the summons within the time prescribed (4.30 pm
that day);

(c) the documents subject to the summons were in the possession or power of Dr Murphy
at the time of service;

(d) The ministerial direction, although depriving Dr Murphy vis-a-vis the Minister of the
power he otherwise had to produce the documents, did not affect the operation of the
summons; because he failed to make known to the Clerk before 4.30 pm that he was
unable to comply with its terms

(e) Dr Murphy's failure to comply with the terms of the summons was a contempt of the
Legislative Council, as so defined under s 8 of the PPA,.

6 penalty

Having found that a contempt has been committed, the Committee has considered, under the second
order of reference, what penalty (if any) the House might impose.  In so doing, the Committee has had
regard for the provisions of s 59 (1) of the Criminal Code which creates a similar, but not identical,
offence for failing to produce documents under summons to the House or a committee .9
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The NSW Court of Appeal in Egan v Willis CA 4037/96 certainly saw as "major unresolved questions" what10

grounds might exist for lawful excuse even in those Houses whose powers derive from statute and are
assimilated to those of the Commons.  See judgment of Gleeson CJ p 22 et seq.

Absent s 8, the penalties that may be imposed by the House for a breach or contempt are reprimand, censure,11

or imprisonment.

Eg, the documents sought have been destroyed or lost.  It would be different if the person had a part in the12

documents' destruction or failed to prevent it.

7

No offence is committed under s 59 (1) if the failure to produce is excused by law.  The Committee
will not speculate about what a court would accept as a " lawful excuse "; what can be said is that
judicial interpretation is apt to be more extensive than the parliamentary .10

The second reason for considering s 59 (1) is the penalty provided for the offence - a fine of $7 500 or
2 years' jail.  Dr Murphy's contempt is one for which a fine can be imposed under s 8 of the PPA . 11

No maximum is prescribed, leaving the House to impose an appropriate monetary penalty.

Because a contempt can be committed regardless of a person's intent (or lack of it), the penalty
imposed is the appropriate means for the House to indicate how serious it takes it to be.  Customarily,
an unintended or technical contempt  is excused without penalty.12

The Committee sees this contempt as being more than unintended or technical primarily because of Dr
Murphy's failure to inform the Clerk before the time of expiry that he was unable to comply with the
summons.

After hearing Dr Murphy, the Committee was left with the impression that he was prepared to
cooperate with the Estimates Committee by providing information but at times of his choosing and that
there were limits to that cooperation.  Dr Murphy argreed with the Committee's suggestion that he
anticipated that at some stage the Estimates Committee would order him to produce the 2 documents. 
However, he had not anticipated that the summons would issue in response to his September 25 fax; in
his view there was still room for discussion and the summons was a surprise.

The Committee is not suggesting that Dr Murphy deliberately set out to thwart the Estimates
Committee's requests for information and documents.  Rather, it seems to be the case that Dr Murphy
expected the Estimates Committee to accept his limits on cooperation as to time and information.  Dr
Murphy took no steps to inform himself of what his obligations to a parliamentary committee might be,
and under what circumstances it was appropriate to involve the Minister.  While not expressing a view
on the adequacy of the Department's internal procedures, or the advice that Dr Murphy was given, the
Committee was surprised to find that a very senior officer such as Dr Murphy was totally unaware of
existing guidelines for public servants dealing with parliamentary committees and did nothing to
inform himself.  To that extent, Dr Murphy was negligent.

Dr Murphy sought directions from the Minister and CEO as to how he should deal with the production
of the documents after the summons was served.  On Dr Murphy's evidence, the Minister's oral
direction was given about 2.00 pm on September 29.  At that stage, Dr Murphy had been advised on
the effects of the summons.  Nevertheless, it took at least 3 hours to communicate the Minister's
direction to the Clerk.  By that time, the contempt had been committed.  The Committee cannot excuse
the delay.
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8

Under the circumstances, and having regard to the systemic failures that contributed to Dr Murphy's
acts, the Committee recommends that Dr Murphy be ordered to pay a fine of $1 500.00.

Chairman





Privileges Committee Report on Failure to Produce Documents

10



Privileges Committee Report on Failure to Produce Documents

11



Privileges Committee Report on Failure to Produce Documents

12



Privileges Committee Report on Failure to Produce Documents

13



Privileges Committee Report on Failure to Produce Documents

14



Privileges Committee Report on Failure to Produce Documents

15



Privileges Committee Report on Failure to Produce Documents

16



Privileges Committee Report on Failure to Produce Documents

17



Privileges Committee Report on Failure to Produce Documents

18



Privileges Committee Report on Failure to Produce Documents

19



Privileges Committee Report on Failure to Produce Documents

20



Privileges Committee Report on Failure to Produce Documents

21



Privileges Committee Report on Failure to Produce Documents

22



Privileges Committee Report on Failure to Produce Documents

23



Privileges Committee Report on Failure to Produce Documents

24



Privileges Committee Report on Failure to Produce Documents

25



Privileges Committee Report on Failure to Produce Documents

26



Privileges Committee Report on Failure to Produce Documents

27


