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5. It is the function of the Committee to consider and report on any regulation that: 

(a) appears not to be within power or not to be in accord with the 
objects of the Act pursuant to which it purports to be made; 

(b) · unduly trespasses on established rights, freedoms or liberties; 

(c) contains matter which ought properly to be dealt with by an Act of 
Parliament; 

(d) unduly makes rights dependent upon administrative, and not 
judicial, decisions. 

7. If the Committee is of the opinion that any other matter relating to any regulation 
should be brought to the notice of the House, it may report that opinion and matter 
to the House. 
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REPORT BY THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

ON EMERGENCY POWERS 

Background 

On Tuesday August 20, notice of motion to disallow the Emergency Powers (Ammonia 

Unloading) Regulations 1991 (the Ammonia Unloading Regulations) was given in the 

Legislative Council by the Hon. Tom Helm, Chairman of the Joint Standing Committee on 

Delegated Legislation. 

The regulations were gazetted on May 3 1991 under s. 15 of the Health Act 1911 to cater 

for the potentially dangerous unloading of ammonia at Kwinana, by creating a Total 

Exclusion Zone in the area most at risk from a potential accident. 

S. 15 delegates the power to make regulations in the following terms: 

"15.(1) In any emergency or necessity of the existence of which emergency or 

necessity the Executive Director, Public Health shall be the sole and final judge, 

the Executive Director, Public Health may-

(a) Exercise and perform in any part of the State any or all of the 

powers and duties vested in or imposed upon a local authority 

under this Act or any other act relating to the public health; 

(b) Make any regulations for the abatement and prevention of 

nuisance, for the protection from pollution of water used for 

domestic purposes, and for securing the healthfulness of persons 

collected in any encampment or otherwise; 

(c) Make such other regulations as he may deem necessary to cope 

with the emergency or necessity. " 

The powers were originally vested in the Central Health Board under s.10 of the Health 

Act 1898 but did not contain the general powers provided for under s.15 (c) of the present 

Act. 

The regulations had a sunset clause with an expiry date of December 31 1991. 

These regulations follow the same scheme as regulations gazetted on September 19 1989 

to make provision for the arrival of two shipments of ammonia in September and 

November 1989, with an expiry date of December 311989. 

In both instances, the judgement that an emergency or necessity existed was made by the 

Executive Director, Public Health following discussions with the Chairman of the 

Environmental Protection Authority (EPA). The regulations gave effect to the Total 

Exclusion Plan approved by the EPA as a prerequisite to the acceptability of the unloading 

of ammonia at Kwinana. 
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This is the third time since 1988 that the power under s.15 of the Health Act has been been 

exercised by the Executive Director, Public Health. The first occasion since the 

proclamation of the Act in 1911 was to cater for the potentially hazardous situation in the 

event that the Soviet satellite Cosmos crashed in Western Australia and was gazetted on 

September 30 1988 as the Emergency Provisions (Satellite Debris Collection) Regulations 1988 

(the Satellite Debris Collection Regulations). There was little doubt that the possible crash

landing of the Soviet satellite Cosmos constituted a potentially life-threatening situation 

and fell generally within the scope and purposes of the Health Act 1911. In accordance 

with its Terms of Reference, the Committee considered whether the regulations were ultra 

vires, unduly trespassed on established rights, freedoms and liberties or contained matter 

more appropriately dealt with by an Act of Parliament. 

With regard to the Ammonia Unloading Regulations, the Committee met with Doctors Lugg 

and Psaila-Savona of the Health Department and Messrs Kennedy and Penno of the 

Environmental Protection Authority on August 22. The regulations were disallowed in the 

Legislative Council on October 16. 

The Committee's findings in relation to these regulations specifically, and in relation to 

the general issue of emergency powers, are presented for discussion in the following 

four-part report: 

PART 1 -

PART 2 -

PART 3 -

PART 4 -

The Doctrine of Emergency Powers 

The Exercise of Emergency Powers 

Emergency Powers under the Health Act 1911 

Conclusions and Recommendations 
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PARTl 

The Doctrine of Emergency Powers 

In order to reach its conclusions, the Committee has considered the issue of emergency 

powers not only in relation to the specific circumstances which have given rise to the 

need for the creation of extraordinary powers, but also in relation to the broad principles 

and underlying doctrine. 

The most likely invocation of emergency powers might perhaps be envisaged during a 

state of national emergency in the form of war or civil disorder. The Committee believes 

that the majority of people would also envisage that the discretion to determine the 

existence of an emergency necessitating the granting of unusual powers would be vested 

in the Head of State or the Government through one of its Ministers, not in a member of 

the Public Service. 

Thus, for example, it is understandable that there was a wide delegation of exceptional 

powers to the King in Council under the Emergency Powers (Defence) Act 1939 (UK) in a 

war-time situation to make such regulations -

11 ... as appear necessary or expedient for securing the public safety, and the defence of the 

realm, the maintenance of public order and the efficient prosecution of any war in which 

His Majesty may be engaged, and for maintaining supplies and services essential to the life 

of the community. '1 

In England and jurisdictions based on English law, emergency powers also exist at 

common law by virtue of the exercise of the prerogative either by the sovereign or his or 

her representative. The prerogative was defined by Blacks~one 1 as: 

. 1\ .. that special pre-eminence which the King hath over and above all other persons, and 

out of the ·ordina'Y, course of common law, in right of his regal dignity" -

and further by Dicey 2 as: 

" .... the residue of discretionary or arbitrary authority, which at any given time is legally 

left in the hands of the Crown. 11 

In the case of Burmah Oil Co Ltd v Lord Advocate 3 Lord Reid described the prerogative as: 

1 

2 

3 

11 ... a relic of a past age, not lost by disuse, but only available for a case not covered by 

statute. 11 

Commentaries on the Law• of England Vol. 1 239 

Law of th~ Corutitution 1971 

1965 A.C. 75 p.118 
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Viscount Radcliffe in the same case observed: 

"The essence of prerogative power, if one fallows Locke 1s thought is not merely to 

administer the existing law - there is no need for any prerogative to execute the law - but 

to act far the public good, where there is no law, or even to dispense with or over-ride the 

law where the ultimate preservation of society is in question. 11 

Divergence of opinion on emergency powers, both statutory and prerogative, is not new. 

In the seventeenth century, Oliver Cromwell held the view that: 

'Wecessity hath no law,, 

The inherent dangers of this approach were voiced by William Pitt in 1783 -

"Necessity is the plea of every infringement of human freedom. It is the argument 

of tyrants; it is the creed of slaves.11 

Debate has continued in the UK, notably in the Burmah Oil case which was mainly 

concerned with the exercise of the prerogative and whether compensation was payable by 

the Crown for the destruction of oil wells, pipelines, refineries and other buildings and 

stocks of petroleum to prevent them falling into the hands of the Japanese. By a close 

majority, the House of Lords upheld the view that the company was entitled to 

compensation for the loss of property acquired by the exercise of the war prerogative for 

the good of the State. However the diversity of the judgments and the obscurity of the 

law regarding the prerogative and its exercise raised the whole issue of emergency 

powers and the justification for the usually detrimental effect on the rights of the 

individual. The existence of the royal prerogative, as a means of assuming extraordinary 

powers where the law is deficient, was, however, never in doubt; merely the manner and 

circumstances of its exercise. 

Lack of certainty as to the source of emergency power has, however, provoked 

controversy and argument in other jurisdictions. For the purposes of this report, your 

Committee has considered the wide divergence of opinion and practice in the United 

States and the similar federal system of Australia. 

An early American theory was expressed by John Locke 4 , who relied on the English 

doctrine of prerogative to deal with -

"Necessities [where the] Law-making [power was either] too numerous [or] too slow, 

for the dispatch requisite to Execution... [In such cases] ... it's fit that the laws 

themselves ... give way to the executive Power, or rather to this Fundamental Law of Nature 

and Government ... that all the Members of the Society are to be preserved." 

This was the view adopted in the Burmah Oil case. Since the promulgation of this theory, 

the exercise of extraordinary powers during an emergency has been the subject of a range 

4 
see Viscount Radcliffe's judgment in the Burnum Oil ease at 3 above 
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of views, from the absolute theory that a government has no emergency power to deal 

with a crisis other than that provided by the Constitution, to Locke's theory - the 

relativist theory - which permits the President, as the Chief Executive, to take whatever 

measures are necessary in crisis situations. 

Awareness of the potential abuse inherent in the possession of such arbitrary powers led 

American political observers to the liberal approach which drew a distinct boundary 

between normal constitutional order and crisis. Normal constitutional conduct was 

defined as 11inhabited by law, universal rnles and reasoned discourse 11 • 5 A crisis created a 

situation II where universal rnles are inadequate to meet the particular emergency situation and 

where law must be replaced by discretion and politics 11 • 6 

In the United States the debate has been exacerbated by a succession of situations 

designated 'emergencies' by the President of the day, originating from not only external 

threats to national security but also from internal sources. Criticism arose because the 

"rare and brief' quality of so called emergencies appeared to be diluted by the far too 

frequent decision that an "unusual and extraordinary threat11 existed. Justice Jackson 

observed: 

IJEmergency powers .... tend to kindle emergencies. 11 7 

Continued disquiet at the over-use of emergency powers led to an attempt to restrict 

their application to: 

nany unusual and extraordinary threat, which has its source in whole or 

substantial part outside the United States, to the national security, foreign policy 

or economy of the United States .... from a recognition that emergencies are by their nature 

rare and brief, and are not to be equated with normal ongoing problems. us 

Article 9(1) of the European Convention on Human Rights provides that the fundamental 

freedoms defined in that document are: 

" ... subject only to such limitations as ..... are necessary in a democratic society in the 

inti'!rests · of public safety, the protection of public order, health or morals, or for the 

protection of the rights and freedoms of others.11 

In Australia, the issue of emergency powers has been made more complex by doubts as to 

the existence and exact nature of the prerogative. In a comment on an English case, John 

0 

6 

7 

8 

Emug,ncy ~r and the D~cline of ~rali,m: Jule-a Lobel, Associate Profe580<' of Law, University of Pittaburgh: The Yale Law 
Joumel Vo!.98 1989 

ibid. 6 above 

Youn~town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 650 (1952) 

H.R.Rep. No. 459, 95th Cong., 1st Sess. 10 (1977) 
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Goldring stated that the assumption is that the prerogative exists and "is subject to the 

same rules and limitations as govern the exercise of tJ,e prerogative in tJ,e United Kingdom. 11 9 

Sir Samuel Griffith observed that the laws which were brought to Australia 

"undoubtedly [included] all the common law relating to the rights and prerogatives of the 

Sovereign in his capacity as head of the Realm and the protection of his officers in 

enforcing them ... " 10 

Acceptance of the view that the prerogative has been delegated to the sovereign's 

representative in Australia has not removed doubts as to its exercise and there are 

numerous opinions and cases which attempt to define the areas in which the 

Commonwealth has exclusive right of exercise and those where State governments may 

claim the benefit of the sovereign's prerogative. In this climate of uncertainty, a number of 

the States have also introduced a range of statutory emergency powers. 

The courts in Australia have shown some reluctance to review use of the prerogative, in 

contrast to their readiness to review a statutory discretion. Mason J. in Re Toohey put 

forward the following reasons: 

"The statutory discretion is in so many instances readily susceptible to judicial review for 

a variety of reasons. Its exercise very often affects t1ie right of the citizen; tJ,ere may be a 

duty to exercise tJ,e discretion one way or anot1ier; tJ,e discretion may be precisely limited 

in scope; it may be conferred for a specific or ascertainable purpose; and it will be 

exercisable by reference to criteria or considerations express or implied. The prerogative 

powers lack some or all of these characteristics. 11 11 

Whether in relation to common law prerogative powers or to statutory powers, 

internationally, the general conclusion to be found in most of the literature and case law, 

is that to counteract the inherent potential for abuse, the grant of power must be clear and 

there must be recognisable principles to determine whether powers assumed on the 

grounds of an extraordinary situation have been reasonably assumed. 

A university working group in the UK recommended the following in 1970 12 : 

9 

10 

11 

(i) That tJ,e provisions of any legislation should involve tJ,e minimum necessary 

derogation from common law rights; 

The Impact of Statutes on the Ra;ral Prerogatives; Australuian Attitudes as to the Rule in Attorney-GeMral 11. Dr Keyatr'a Royal 

Hotel Ltd 1974 

The King v. Kidman 1915 20 CLR 4-26 p,4-35-8 

Re Toohey (Aboriginal Land Commissioner): Ex parte Nocthem Land Council [1981] 156 ALJR 164 

12 Em,,rgency Powers : A F're!!h Start : Fabian Society 1970 
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(ii) that emergency powers should be brought into operation only to the extent which 

is strictly required by a given emergency; 

(iii) that maximum safeguards should be provided in respect both of the introduction of 

each individual power and of its exercise; 

(iv) that all emergency powers should be clearly and precisely formulated so that the 

security authorities are not left to operate under the existing vague a11d general 

common law powers. (writer's emphasis) 

The principles were reiterated and amplified in Bonner's "Emergency Powers in Peace Time" 

published in 1985: 

(i) Emergency powers should only be conferred where absolutely necessary and where 

existing powers are inadequate. 

(ii) They should not go beyond what the specific situations demand. 

(iii) They should be limited in duration to the time that is necessary and not prolonged. 

(iv) The exercise of the powers should be subject to parliamentary control through the 

device of responsible government and, if appropriate, should be subject to judicial 

review. 

(v) The extent of the powers should be formulated clearly and precisely. 

(vi) They should contain adequate safeguards against abuse including the provision of 

remedies for compensation. 

A further attribute which might be added is that of 11proportionality1'. In other words, the 

extent of the provisions should be proportional to the needs and exigencies of the 

emergency with which they were intended to deal. This element was suggested as one of 

the grounds on which the courts could review administrative action in Council of Civil 

Service Unions v. Minister for Civil Service. 13 

· In the light of its further research, your Committee has reached the following conclusions 

with regard to the general principle and doctrine of emergency powers:-

CONCLUSIONS 

(i) It is preferable to make provision for the exercise and control of 

extraordinary powers than to adopt the view of Oliver Cromwell that -

"Necessity hath 110 law 11 • 

(ii) The assumption and need for emergency powers should be subject to 

parliamentary and judicial supervision. 

13 3 All E.R. 936 (1984) vide Loni Diplock 
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(iii) The essential nature of an emergency must be both rare and brief. 

(iv) The powers, and their mode of exercise, should be clearly and strictly 

defined to safeguard against the possible abuse of unfettered discretion. 
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PART 2 

The Exercise of Emergency Powers 

Given its concurrence with the proposition that there are occasions when the exercise of 

extraordinary powers may be both necessary and unavoidable, the Committee has turned 

its attention to the proper formulation and application of those powers to ensure adequate 

protection of the rights of the individual and the community in general. 

Some of those safeguards have been discussed in the preceding paragraphs, but in the 

Committee's opinion, the most fundamental issue is that the assumption, exercise and 

effect of the powers must be specific, clearly defined and open to comment, criticism and 

debate. It is for this reason that your Committee has given greater emphasis to the more 

clearly defined statutory provisions than to the common law provisions, the existence of 

which is not disputed. 

This decision is supported by American case law where President Truman's seizure of 

steel mills based on inherent executive emergency power was adjudged unconstitutional: 

", .. just as nature abhors a vacuum, so does an age of emergency. Let Congress see to it, 

then, that no such vacuum occurs. The best escape from presidential autocracy in the age 

we inhabit is not, in short, judicial review, which can supply only a vacuum, but timely 

legislation. 11 14 

Your Committee is further disturbed by the amount of debate and obvious divergence of 

judicial opinion on the extent and nature of prerogative powers in the Australian context. 

One of its major criticisms of emergency powers in subsidiary legislation is the potential 

obscurity of extensive and intrusive powers which, it is agreed, by their very nature, will 

trespass on individual rights, freedoms and liberties. The regulations which have given 

rise to this report, empowered as they are under the Health Act are a good illustration. A 

similar criticism may be levelled at prerogative powers. 

However, a characteristic of prerogative powers which was achieved at great cost and 

after much debate in the Burmah Oil case 15, is acceptance of the liability of the Crown to 

compensation for loss or damage to property. Your Committee is gravely concerned at 

examples of statutory exclusion of that right and would strongly oppose any future 

attempts to preclude access to the courts for the purposes of seeking compensation. 

14 ibid. 7 above 

Hi ibid. 3 above 
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Awareness of judicial reluctance to review prerogative powers 16 and the need to 

safeguard the rights of the individual without having to resort to lengthy legal battles to 

establish liability, has further led members to the view that clear statutory powers are 

preferable. 

The subject of emergency powers in subsidiary legislation was dealt ~th at some length 

by the Committee on Ministers 1 Pmuers (UK) under the Chairmanship of the Right Hon. The 

Earl of Donoughmore, KP., which was established : 

''to consider the powers exercised by or under the direction of (or by persons appointed 

specially by) Ministers of the Crown by way of (a) delegated legislation and (b) judicial 

and quasi-judicial decision, and to report what safeguards are desirable or necessary to 

secure the constitutional principles of the sovereignty of Parliament and the supremacy of 

the Law. 11 

The Committee1s Report was presented to the British Parliament in April 1932 and refers 

to the delegation of the power to cater for conditions of emergency as "certain exceptional 

instances of delegated legislative powers which may be conveniently classified as follows ;-

(i) Instances of powers to legislate on matters of principle., and even to impose 

taxation; (the writer's underlining) 

(ii) Instances of powers to amend Acts of Parliament, either the Act by which the 

powers are delegated, or other Acts; 

(iii) Instances of powers conferring so wide a discretion on a Minister, that it is almost 

impossible to know what limit Parliament did intend to impose; 

(iv) Instances where Parliament, without formally abandoning its normal practice of 

limiting delegated powers, has in effect done so by forbidding control by the 

Courts. " 17 

In general terms, with one important qualification, the mernber_s of that Committee 

acknowledged that there were exceptional occasions when it was necessary to delegate 

powers to deal with an emergency: 

"In a modern state there are many occasions when there is a sudden need of legislative 

action. For many such needs delegated legislation is the only convenient or even possible 

remedy. No doubt, when there is time, on legislative issues of great magnitude, it is right 

that Parliament itself should either decide what the broad outlines of the legislation shall 

be, or at least indicate the general scope of the delegated powers which it considers are 

called for by the occasion, 

16 eee page 7 above in Re Toohey 

17 para 8, page 31 
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But emergency and urgency are matters of degree; and the type of need may be of greater 

or lesser national importance ...... [T]he measure of the need should be the measure alike of 

the power and its limitation. It is of the essence of constitutional Government that the 

normal control of Parliament should not be suspended either to a greater degree, or for a 

longer time, than the exigency demands. 11 18 

These comments were made in the light of the extreme conditions engendered in the 

aftermath of the First World War and by the economic situation of the Depression. 

This Committee is more inclined to the views expressed by Professor W L Twining in a 

review of the Diplock Report on legal procedures to deal with terrorist activities in 

Northern Ireland : 

(i) Emergency powers should be detailed with precision and contained in primary, not 

subordinate legislation. 

(ii) The legislation must recognize that the range of powers available should vary 

according to the nature of the emergency and to allow for a graduated response in 

a particular situation. 

(iii) The legislation should define the circumstances in which a state of emergency 

(including one of potential or imminent emergency) could pe declared and vest the 

autJwrity to make that declaration in persons other than tJwse in whom the powers 

vest. 

(iv) The introduction and continuation of emergency powers should be subject to 

effective and regular Parliamentary control eg. -

the declaration of an emergency should be immediately reviewed by 

Parliament, which should be recalled if not in session; 

a strict upper limit should be set on the declared duration of an emergency. 

(v) The decision of authorities vested with emergency powers should . be subject to 

independent fudicial review. 

(vi) Any statutory derogation from the ordinary rights of an individual should be 

balanced by the provision for the hearing of complaints and compensation for tJwse 

who suffer loss or injury as a result of the exercise of those powers. 19 

Similar guidelines for application in America were suggested in the Harvard Law Review: 
I! (1) There must in fact be an emergency situation; 

(2) the particular measure must bear a reasonable relation to meeting the specific 

dangers created by the emergency, and 

18 para 11, page 62 

19 Emergency Powers and Criminal Process: The Diplock Report (1973) Crim LR 406 
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(3) there must be no alternative to the measures chosen that would be as effective in 

dealing with the emergency but less restrictive of individual rights. " w 

Based on further research and legal opinions, and whilst acknowledging the existence of 

common law powers, your Committee has reached the conclusion that the extreme nature 

of, and potential for abuse inherent in, emergency powers dictate that such powers should 

only be contained in primary legislation. In this instance, members find themselves in 

agreement with Machiavelli's advice that a republic ought to provide: 

" .... for every emergency, [by] having a remedy for every emergency and fixed rnles for 

applying it. 11 21 

and strongly opposed to the underlying theory that "the end justifies the means,, in his 

better known work. 22 

Having reached the conclusion that primary legislation is the appropriate vehicle, 

members also endorse the comment in H.P.Lee's "Emergency Powers"; 

"A principle which should be articulated and which is of particular relevance to the 

Australian States is that emergency powers provisions should be embodied in legislation 

which makes their existence conspicuous. They should not be "tucked" away in innocently 

titled legislation. A provision which can best illustrate this point is s.22 of the Queensland 

State Transport Act 1938. The extraordinary scope of that provision was only realised 

when it was invoked by the Queensland Government during the 1971 SpringlxJk tour. As J 

H Wootten acidly commented: 

1Without special guidance, one might well read the alphabetical collections of 

Queensland Acts from A down the alphabet, through many volumes, until one 

found, tucked away in the State Transport Act of 1938, after a series of 

provisions dealing with the licensing of vehicles, s.22 entitled "Emergency 

The reason for such a principle is that the public awareness of the creation of exceptional 

powers will probably engender closer scrutiny to prevent looseness and ambiguity in the 

framing of the provisions and will at the same time promote debates as to the desirability of 

such wide powers. " 

The following further conclusions may then be drawn: 

20 Th~ National Stturity Irotuut Qlld Ciuil U/)<rtiu Harv. L. Rev., Vol. 85, p.1130 

21 The Discourses on the First Decade of Livy: Ni=lo Machiavelli, ch.34, circa 1515 

22 The Prince: Nia,olo Machiavelli drca 1513 
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CONCLUSIONS 

(i) Whilst acknowledging the existence and validity of common law 

prerogative powers, your Committee concludes that it is preferable that 

the fundamental framework of emergency powers should be contained in 

primary legislation. 

(ii) The provisions should be conspicuous and contained in a discrete piece 

of legislation relating exclusively to the granting and exercise of 

emergency powers. 
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PART3 

Emergency Powers under the Health Act 1911 

As discussed in the Backgrountf3 to this Report, the Committee considered the Satellite 

Debris Collection Regulations and the Ammonia Unloading Regulations, made under the Health 

Act 1911, in the light of a number of its Terms of Reference. 

The reasons for the concerns and the conclusions drawn are detailed below. 

1. that the regulations appear : 

(a) not to be within power or, 

(b) not to be in accord with the objects of the Act pursuant to which 

they purport to be made 

(a) This is an area which, in general terms, the Committee prefers to leave for 

determination by the courts. However, the Committee believes that the provisions of 

Regulation 9 of the Ammonia Unloading Regulations 1988 and 1991 which attempt to 

exclude legal liability or rights to compensation should be brought to the attention of 

the House for further discussion. 

23 

Regulation 9 states: 

Limited compensation available 

(1) A person or body shall not be entitled to compensation from the Crown, any Minister of 

the Crown, the Executive Director, Public Health, or any person who at the material time 

acted under the direction or autlwrity of a Minister of the Crown or the Executive Director, 

Public Health, on account of monetary_ loss suffered by that person or oody by reason of a 

direction,· prohibition or order under these regulations or by reason of complying with such a 

direction, prohibition or order directed to him or it. 

(2) No person or oody, including the Crown, shall incur any liability at law on account of 

anything done witJwut negligence that is-

( a) authorized to be done under these regulations, or a direction, order or autlwrity given 

under these regulations; or 

(b) done in good faith in a belief, on reasonable grounds, that it was autlwrized to be done. 

One of the strongest Common Law presumptions of statutory interpretation, based 

on the Magna Carta - "To no man will we sell, or deny, or delay, right or justice." - is 

Pages 2-3 
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that Parliament does not intend to deny access to the Courts.24 Provisions denying 

ordinary rights to compensation are usually viewed as such a significant 

encroachment of individual rights that clear statutory authority is required. S.15 of 

the Health Act vests wide and essentially undefined powers in the Executive 

Director, Public Health, but makes no express provision for the making of 

regulations which exclude legal liability and the right to compensation. Further, it is 

arguable that the exclusion of rights to compensation is not clearly associated with 

measures required "to cope with an emergency or necessity" (S.15(1)(c)) and may not 

have been within the original objects of the Act. 

The fact that there is some doubt merits further investigation. However, given its 

modus operandi, in this instance, your Committee has resolved to restrict its 

comments on this issue to drawing the attention of the House to the possible flaw in 

this regulation and to using it as an illustration of the undesirability of using 

subsidiary legislation for the creation of powers which: 

(i) may be insufficiently authorised; and 

(ii) attempt substantial derogation of established rights. 

(b) Members agree that the emergency catered for by the Satellite Debris Collection 

Regulations was one which fell within the scope of the Health Act and note that the 

regulations were prefaced by a statement defining the nature of the potential hazard 

and the circumstances in which the Executive Director, Public Health, would give 

effect to the regulations. 

However, no such statement prefaced the Ammonia Unloading Regulations and 

although, in this instance the implication for public health is not contentious, in the 

Committee's view, it would still b~ advisable for the regulations to be prefaced by a 
. -

statement of _ the Executive Direct-or's concl~sion that an emergency or necessity 

existed and the circumstances which would trigger the operation of the regulations. 

2. that the regulatio11s trespass unduly on established rights, freedoms a11d liberties 

In its First Report, the Committee reported its conclusion that, although the Satellite Debris 

Collection Regulations undoubtedly trespassed on individual rights, freedoms and liberties, 

given the potentially life-threatening nature of contact with debris from the Cosmos 1900 

satellite, the trespass was not undue and was proportional to the needs and exigencies of 

the emergency. By their very nature, emergency powers involve significant trespass on 

ordinary rights. 

24 
Chester v. Bateson [19201 1 KB 829 
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There is no doubt that the event of the crash landing of a Soviet satellite could be 

considered one which was both rare and brief, to use the American test of validity; 

brevity was ensured in the expiry of the regulations 28 days after their gazettal. 

However, with regard to the Ammonia Unloading Regulations 1988, the duration of which 

was 104 days, and the more recent Ammonia Unloading Regulations with a duration of 242 

days, the essential element of ''brevity" becomes more tenuous, casting a consequential 

doubt on the nature of the emergency or necessity and diluting the argument in favour of 

inevitable derogation of individual rights, freedoms and liberties. 

There is perhaps also some room for concern at the progressive increase since September 

1988 in duration of emergency powers under S.15 of the Health Act. 

Other comments relating to the trespass on ordinary rights by virtue of the exclusion of 

recourse to the Courts and the right to legal compensation were covered in item 1 above. 

3. that the regulatio11s co11tai11 matter which ought properly to be dealt with by an 

Act of Parliament 

In its First Report, the Committee reserved judgemenf on this matter pending further 

research. After further consideration, and whilst noting the observation by the Executive 

Director, Public Health that the Health Act appeared to be the only possible means under 

which emergency powers could have been assumed, members have concluded that the 

form of legislation in which exceptional powers should be granted is fundamental to the 

general acceptability of emergency powers of any kind. 

Many of the preceding arguments in this report have lead the Committee to the 

conclusion that subsidiary legislation, though subject to disallowance, is a highly 

unsatisfactory vehicle in which to promulgate extraordinary powers, which by their very 

nature, involve substantial derogation of an individual's ordinary rights and make a not 

insignificant dent in the doctrine of the supremacy of Parliament. 

Until recently, the majority of regulations passed totally unnoticed by this House. 

Empowering clauses are hardly ever debated and almost never amended and yet in those 

clauses of a Bill are vested wide powers of delegation. 

Most empowering clauses include the words 

" ... prescribing all things which by this Act are required or permitted to be prescribed or 

which it may be necessary or convenient lo prescribe for the purpose of giving effect to the 

objects or purposes of this Act ... " 

The terms of the delegation to the Executive Director, Public Health in the Health Act 

authorise him/her to: 

(a) be the sole and final judge of whether an emergency or necessity exists; 

(b) exercise and perform certain specific powers; 

( c) "make such other regulations as he may deem necessary to cope with the emergency or 
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necessity" 

The Committee's conclusions in this area are unequivocally that, in order to ensure the 

presence of all the safeguards previously discussed, the only proper vehicle for emergency 

powers is primary legislation. 

The conclusion that there should be emergency powers legislation, itself leads to the 

further question of whether there should be a single Emergency Powers Act in which most 

of the powers required to deal with any emergency or necessity are contained, or whether 

there should be specific legislation to cater for particular situations. 

The disadvantage of specific ad hoc legislation is that it is often hastily put together in 

response to crises and offers little opportunity for parliamentary and community 

consideration. It could also lead to a plethora of legislation which has been the 

justification for much of the delegated legislation scrutinised by the Committee. 

The advantage of the former proposition - 11stand by11 legislation - is that there is no 

danger of extraordinary powers being 11tucked away in innocently titled legislation u and that 

"public awareness of the creation of exceptional pauiers will probably engender closer 

scrutiny ... and ... promote debates as to the desirability of such wide powers. 11 25 

It allows for more careful drafting and gives time for extensive debate and comment. 

Consensus amongst the other States favours "stand by" legislation. u 

The object of the State Emergency Service Act 1987 of South Australia is: 

"to establish the State Emergency Service; to make provision for the handling of certain 

emergency situations; and to provide for other related matters. 11 

Victoria has an Emergency Management Act, the aim of which is: 

11to provide for the management and organisation of the prevention of, response to and 

recovery from emergencies. 11 

The Tasmanian Emergency Services Act is aimed at: 

11 the protection of life and property from the effects of disaster and matters incidental 

thereto." 

The disadvantage of all-embracing legislation is that it may fail to recognise the need to 

vary special powers according to the nature of the emergency. This is a problem which 

can be addressed in the drafting of the legislation. An Emergency Powers Act which 

permits the granting of extensive powers in an undefined 11necessity11 - as provided for 

under s.15 of the Health Act - may well attract significant attention and extensive debate. 

Your Committee applauds that possibility as going some way to addressing the present 

25 
Bee page 13 above. H.P .Lee's 00roments 

26 
See Appendix A for further details 
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undesirable situation where unusual powers are "tucked away11 in the Health Act. 

The actual content of the legislation is beyond this Committee's Terms of Reference and is 

for debate and discussion by both Houses. However, the Committee recommends that the 

introduction of an Emergency Powers Act be given serious consideration "not so much in 

order to confer sweeping new -,x.rwers, but rather to circumscribe, confine and define their exercise, 

and to remove some of the uncertainties which now prevail. " 27 

27 

CONCLUSIONS 

(i) There should be a single Emergency Powers Act in which the powers required 

to deal with any emergency or necessity, whether existing or anticipated, or in 

order to prevent an emergency or necessity, are contained. 

(ii) The legislation must recognize that the range of powers available should vary 

according to the nature of the emergency and should allow for a graduated 

response in a parlicular situation. 

(iii) The legislation should define the circumstances in which a state of emergency 

(including one of potential or imminent emergency) could be declared and 

vest the authority to make that declaration in persons other than those in 

whom the powers vest. 

(iv) The decisions of authorities vested with emergency powers should be subject 

to independent judicial review. 

W Hayden, Commonwealth Parliamentary Debates, HR 23/2.178, p.158-9 in the aftermath of the 1978 Sydney Hilton 
bombing 
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PART4 

Co11clusio11s a11d Recomme11datio11s 

1. It is preferable to make provision for the exercise and control of extraordinary 

powers than to adopt the view of Oliver Cromwell that "Necessity hath Ito law". 

2. The assumption and need for emergency powers should be subject to 

parliamentary and judicial supervision. 

3. The essential nature of an emergency must be both rare and brief. 

4. Whilst acknowledging the existence and validity of common law prerogative 

powers, your Committee concludes that it is preferable that the fundamental 

framework of emergency powers should be contained in primary legislation. 

5. The provisions should be conspicuous and contained in a discrete piece of 

legislation relating exclusively to the granting and exercise of emergency powers. 

6. There should be a single Emerge11cy Powers Act in which the powers required to 

deal with any emergency or necessity, whether existing or anticipated, or in order 

to prevent an emergency or necessity, are contained. 

7. The powers, and their mode of exercise, should be clearly and strictly defined to 

safeguard against the possible abuse of unfettered discretion. 

8. The legislation must recognize that the range of powers available should vary 

according to the nature of the emergency and should allow for a graduated 

response in a particular situation. 

9. The legislation should define the circumstances in which a state of emergency 

(including one of potential or imminent emergency) could be declared and vest 

the authority to make that declaration in persons other than those in whom the 

powers vest. 

10. The decisions of authorities vested with emergency powers should be subject to 

independent judicial review. 
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APPENDIX A 

EMERGENCY LEGISLATION 

IN OTHER STA TES 

extracts 
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SOUTH AUSTRALIA 

STATE EMERGENCY SERVICE ACT 1987 

3. In this Act, unless the contrary intention appears - ... 

"emergency" means any occurrence (including, without limiting the 
generality of this definition, fire, flood, storm, tempest, earth
quake, eruption, epidemic of human, animal or plant disease and 
accident) that causes, or threatens to cause, loss of life or injury to 
persons or animals or damage to property, but does not include-

(a) an occurrence in respect of which a declaration under the 
State Disaster Act, 1980, is in force; 

(b) a civil riot or disturbance; 

or 

(c) an industrial dispute: 

7. (1) The Commissioner is responsible to the Minister for the 
administration of this Act and, in carrying out that function, is subject 
to the control and direction of the Minister. 

(2) The Commissioner must, on or before the thirtieth day of 
September in each year, submit a report to the Minister on the 
administration of this Act during the period of 12 months that ended 
on the preceding thirtieth day of June. 

(3) The Minister must, as soon as practicable after receiving a 
report submitted pursuant to subsection (1 ), cause a copy of the 
report to be laid before each House of Parliament. 

11. (1) Where it appears to the Director-

(a) that an emergency has arisen or is imminent; 

and 

(b) that no body or person has lawful authority to assume 
command, or that no other body or person having lawful 
authority to assume command has done so, 

the Director may, by written order, assume command of all 
operations for dealing with the emergency. 

(2) An order under subsection (1) remains, unless sooner revoked, 
in force for a period of 48 hours. 

(3) The Director may, by written order, with the approval of the 
Minister, extend an order under subsection (1) for a further period of 
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24 hours. 

( 4) The Director must, as soon as reasonably practicable after 
making an order under subsection (1) or (3), publish the order in the 
prescribed manner or, in the absence of regulations prescribing the 
manner in which the order is to be published, in such manner as the 
Director thinks appropriate in the circumstances. 

(5) The Director may, by written order, revoke an order made 
under subsection (1). 

(6) The fact that the Director has, by order, assumed command of 
operations for dealing with an emergency does not prevent some 
other body or person who has lawful authority to assume command 
from doing so and, on that other body or person assuming command, 
the order of the Director shall be deemed to have been revoked. 

(7) The Director, forthwith upon assuming command of 
operations for dealing with an emergency in respect of which some 
other body or person has lawful authority to assume command, must 
notify that other body or person of the action taken by the Director. 

(8) Where both the Director and the Deputy Director are absent or 
are for some other reason unable to exercise a power under 
subsection (1) or (3), the Minister may exercise that power, and a 
reference in this Act to an order of the Director will be taken to 
include a reference to an order of the Minister under this section. 

13. (1) A person is entitled to be compensated for any injury, loss 
or damage-

(a) that arises in consequence of anything done in the exercise 
or purported exercise of powers under section 12 (apart 
from subsection (2) (h)); 

and 

(b) that would not have arisen in any event in consequence of 
the emergency. 

(2) In assessing compensation under subsection (1 ), the following 
must be taken into account: 

(a) any amount recovered, or recoverable, by the person 
suffering the injury, loss or damage under a policy of 
insurance; 

and 

(b) the extent (if at all) to which the conduct of the person 
suffering the injury, loss or damage contributed to that 
injury, loss or damage. 

23. (1) The Governor may make such regulations as are 
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contemplated by, or as are necessary or expedient for the purposes of, 
this Act. 

(2) Without limiting the generality of subsection (1), the 
regulations may-

(a) provide for the manner in which any of the powers of 
emergency officers must be exercised; 

(b) provide for the registration, or the cancellation of 
registration, of S.E.S. units and prescribe functions, 
powers or duties for S.E.S. units; 

(c) provide for the publication of orders made under this Act; 

(d) prescribe fees in respect of administrative matters; 

(e) prescribe penalties, not exceeding $500, for breach of, or 
non-compliance with, the regulations. 

(3) Regulations made under this section-

(a) may apply generally or to a particular case or class of case; 

(b) may apply throughout the State or to a particular part of the 
State; 

or 

(c) may vary according to any other factor. 
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VICTORIA 

EMERGENCY MANAGEMENT ACT 1986 

4. (1) In this Act- ... 

"Emergency" means an emergency due to the actual or 
imminent occurrence of an event which in any way 
endangers or threatens to endanger the safety or health of 
any person in Victoria or which destroys or damages, or 
threatens to destroy or damage, any property in Victoria, 
including without limiting the generality of the foregoing-

(a) an earthquake, flood, wind-storm or other natural event; 
and 

(b) a fire; and 

(c) an explosion; and 

( d) a road accident or any other accident; and 

(e) a plague or an epidemic; and 

(f) a warlike act, whether directed at Victoria or a part of 
Victoria or at any other State or Territory of the 
Commonwealth; and 

(g) a hi-jack, siege or riot. 

(2) A reference in this Act to-

(a) prevention in relation to an emergency includes a reference 
to the identification of hazards and the assessment of threats 
to life and property and the taking of action to reduce the 
potential loss to life and property in relation to an 
emergency; 

(b) recovery in relation to an emergency includes a reference to 
the process by which a community is helped to return to its 
proper level of functioning after an emergency; 

(c) response in relation to an emergency includes a reference to 
the process of combating an emergency and of providing for 
the immediate relief needs of persons affected by an 
emergency. 

Co-ordinator in Chief to prepare DISPLAN. 

10. The Co-ordinator in Chief must arrange for the preparation and 
review from time to time of a state disaster response plan, to be called 
DISPLAN, for the co-ordinated response to emergencies by all 
agencies having roles or responsibilities in relation to the response to 
emergencies. 
DISPLAN. 
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15. DISPLAN is to contain provisions-

(a) identifying, in relation to each form of emergency specified, 
the agency primarily responsible for responding to the 
emergency (referred to in this section as the "responsible 
agency"); and 

(b) relating to the co-ordination of the activities of other agencies 
in support of a responsible agency in the event of an 
emergency; and 

(c) specifying the tasks to be performed by all agencies in the 
event of an emergency; and 

(d) specifying the roles and responsibilities of co-ordinators 
appointed under section 13. 

Publication. 

17. As soon as practicable after DISPLAN is prepared or reviewed 
the Co-ordinator in Chief must-

(a) in such manner as the Co-ordinator in Chief determines, 
publish DISPLAN or details of the results of the review (as 
the case requires); and 

(b) forward a copy of DISPLAN or details of the results of the 
review (as the case requires) to every agency to which 
DISPLAN applies. 

Power of Premier to declare state of disaster. 

23. (1) If there is an emergency which the Premier of Victoria after 
considering the advice of the Co-ordinator in Chief and the State Co
ordinator is satisfied constitutes or .is likely to constitute a significant 
and widespread danger to life or property · in Victoria, the Premier 
may declare a state of disaster to exist in the whole or in any part or 
parts of Victoria. 

(2) The Premier may at any time revoke or vary a declaration 
under this section. 

(3) Immediately upon the making, revocation or variation of a 
declaration under this section, a state of disaster exists, ceases to exist 
or exists as so varied (as the case requires) for the purposes of this 
Part. 

( 4) As soon as practicable after the making, revocation or 
variation of a declaration under this section the Premier must cause 
notice of the making, revocation or variation of the declaration to be 
broadcast from a broadcasting station in Victoria and to be published 
(with, in the case of the making or variation of a declaration, a copy 
of the declaration) in the Government Gazette. 
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(5) Production of a Government Gazette purporting to contain-

(a) notice of the making, revocation or variation of a 
declaration under this section is evidence of that making, 
revocation or variation (as the case requires); and 

(b) a copy of a declaration under this section is evidence of the 
terms of the declaration. 

(6) A declaration under this section remains in force for not more 
than one month, but another declaration may be made before, at or 
after the end of that period. 

(7) If a state of disaster has been declared under this section the 
Premier must report on the state of disaster and the powers exercised 
under section 24 to both Houses of Parliament as soon as practicable 
after the declaration if Parliament is then sitting and if Parliament is 
not then sitting as soon as practicable after the next meeting of 
Parliament. 

Compensation for loss of or damage to property. 

29. Compensation for loss of or damage to property is to be such 
as the Minister considers reasonable in the circumstances and is to be 
paid to the owner of the property or to any person interested in it. 

Regulations. 

39. The Governor in Council may make regulations for or with 
respect to-

(a) the registration of persons under section 26; and 

(b) the training of members and officers of non-government 
agencies for which a role is defined, or on which a 
responsibility is conferred, by DISPLAN; and 

(c) prescribing conditions of issue and use of property issued to 
municipal councils for the purpose of emergency 
management; and 

(d) prescribing fees for training courses conducted by the Co
ordinator in Chief; and 

(e) generally prescribing any other matter or thing required or 
permitted by this Act to be prescribed or necessary to be 
prescribed to give effect to this Act. 
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TASMANIA 

EMERGENCY SERVICES ACT 1976 

PART IV 

DECLARATION OF A STATE OF DISASTER 

25-(1) If at any time it is made to appear to the Governor that the 
extent or severity of a disaster or impending disaster is or is likely to 
be so great that the counter-disaster measures necessary or desirable 
with respect to the disaster are beyond the resources of the statutory 
services or any of them he may, upon the recommendation of the 
Minister, by order-in-council, declare that a state of disaster exists in 
respect of any region or regions or of the whole State. 

(2) A declaration of a state of disaster made pursuant to this 
section shall-

(a) come into force immediately the order-in-council in respect 
thereof is made; and 

(b) continue in force for 14 days from the date the order-in
council in respect thereof was made unless sooner revoked. 

(3) The duration of a state of disaster declared pursuant to this 
section may be extended by order-in-council for such periods not 
exceeding in each case 14 days as the Governor thinks fit. 

(4) The Governor by order-in-council-
(a) may at any time revoke a declaration made pursuant to this 

section; and 
(b) may extend for periods not exceeding in each case 14 days the 

duration of a state of disaster declared pursuant to this 
section. 

26-(1) Upon a declaration of a state of disaster the chairman of 
the Executive shall institute such measures as are in accordance with 
the directions and orders of the Executive and with disaster 
contingency plans. 

(2) Upon the declaration of a state of disaster a Region Disaster 
Controller shall-

(a) take immediate action to use, direct, and co-ordinate all 
available resources within his region to counter the effects 
of the disaster; 

(b) immediately they become available, use, direct, and co
ordinate all additional resources that may be allocated or in 
respect of which arrangements have been made for 
allocation by the Executive; and 

(c) take such other measures as are provided for in contingency 
plans and standing orders. 
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27 Upon a declaration of a state of disaster the Premier or, in his 
absence, the Minister of the Crown who is temporarily performing the 
duties of the Premier, may-

(a) direct that the resources of the Government of the State and 
other resources that the chairman of the Executive considers 
necessary to relieve the effect of the disaster be made 
available to be used in meeting the disaster; 

(b) take such other action as the chairman of the Executive 
considers appropriate to counter the effects of the disaster; 
and 

(c) authorize the expenditure of such sums of money as are 
determined by the Government of the State to relieve 
personal distress and assist in counter-disaster measures. 

28-(1) Upon a declaration of a state of disaster the chairman of 
the Executive or a Region Disaster Controller may, if he is of the 
opinion that such action is necessary for the preservation of human 
life and without any authority other than this provision-

(a) require the owner or the person for the time being in charge of 
any resources to surrender them and place them under the 
control and direction of any authorized person involved in 
counter-disaster operations; and 

(b) direct the evacuation and exclusion of persons from any place 
and in the exercise of those powers may remove or cause to 
be removed a person who does not comply with a direction 
to evacuate or a person who enters or is found in a place in 
respect of which a direction for the exclusion of persons has 
been given. 

(2) Upon a declaration of a state of disaster a Region Disaster 
Controller, local co-ordinator, police officer, or an authorized person 
involved in counter-disaster operations may, without any authority 
other than this provision-

(a) enter, by force if necessary, any place where he believes on 
reasonable grounds it is necessary to do so for the saving of 
human life or the prevention of injury to persons or for the 
rescue of injured or endangered persons or for facilitating 
the carrying out of other urgent measures with respect to 
the relief of suffering and distress; 

(b) if in his opinion it is necessary to do so for the conduct of 
counter-disaster operations, close to traffic any road, street, 
private street, private way, service lane, right of way, or 
access way or close any public place; and 

(c) remove from any place a vehicle that is impeding counter
disaster operations and to facilitate its removal may use 
such force as is reasonably necessary to break into that 
vehicle. 

(3) The powers conferred upon the chairman of the Executive or a 
Region Disaster Controller by subsection (1) (b) may be exercised also 
by a local co-ordinator, police officer, or an authorized person 
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involved in counter-disaster operations. 

( 4) A person who suffers loss or damage to his property by 
reason of the exercise of the powers conferred by subsection (1) (a) 
and subsection (2) (c) shall be entitled to claim compensation for such 
loss or damage, such claim for compensation to be made to the 
Minister in the first instance. 

(5) For the purposes of this section, "authorized person" means 
any person to whom counter-disaster powers are delegated by the 
chairman of the Executive, the Director, or the Region Disaster 
Controller. 

29-(1) Where the Minister, during the currency of an emergency, 
and having regard to the magnitude or threatened magnitude of the 
emergency and the facilities that appear to him to be available to deal 
with the emergency, is satisfied that extraordinary measures are 
necessary or advisable for the protection of life or property, he may, 
after consultation with the Executive, . declare that the emergency shall 
be a sp~al. emergency. · · 

(2) A declaration under this section shall take effect from the 
making thereof and shall, unless sooner revoked, continue in force for 
the currency of the emergency. 

(3) As soon as is practicable after the declaration of a special 
emergency under this section, the Minister shall confirm the 
declaration in writing in the prescribed form. 

( 4) Upon a declaration of a special emergency under this section, 
the Executive shall institute such measures as may be necessary to 
ensure adequate protection of life and property and to expedite the 
termination of the emergency. 
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EMERGENCY SERVICES AMENDMENT ACT 1986 

PART IVA 

DECLARATION OF A STATE OF ALERT 

29-(1) Where, in the opinion of the Director-

(a) an occurrence or an impending occurrence is likely to cause 
loss of life or injury to persons; and 

(b) the evacuation and exclusion of persons from a place is 
necessary in order to avoid that loss of life or injury, but the 
declaration of a state of disaster or emergency has not been 
made, 

the Director may declare a state of alert in relation to that place. 

(2) Upon declaration of a state of alert in relation to a place, the 
Director may exercise in that place those powers that are exercisable 
in pursuance of section 28 (1) (b) in a state of disaster or emergency. 

(3) Upon declaration of a state of alert in relation to a place, a 
Region Disaster Controller, local co-ordinator appointed in relation to 
that place, police officer, or an authorized person, may, without any 
authority other than this provision, but subject to the direction of the 
Director, exercise in that place those powers that are exercisable under 
section 28 (2) upon a declaration of a state of disaster or emergency. 

( 4) Upon a declaration of a state of alert in relation to a place, the 
Director may instruct any statutory service to prepare for a possible 
declaration of a state of emergency or disaster. 

(5) A person who suffers loss or damage to his property by 
reason of the exercise in a state of alert of powers set out in section 28 
(1) (b) or (2) shall be entitled to claim compensation for such loss or 
damage, such claim for compensation to be made to the Minister in 
the first instance. 

(6) For the purposes of subsection (3), "authorized person". means 
a person authorized by the Director, the volunteer Local Co
ordinator, if any, or a police officer, to assist in the evacuation and 
exclusion of persons from a place. 

29A-A declaration of a state of alert in relation to a place shall 
come into force on the day on which the declaration is made and 
shall continue in force for a period not exceeding 2 days that is 
specified in the declaration, unless-

(a) it is sooner revoked; or 
(b) a state of emergency or disaster is declared that applies to 

that place. 
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