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As a result of its examination of the general law applicable to de facto relationships in
Western Australia, the Committee recommends:

1. A new Act, the De Facto Relationships Act 1990/91, be enacted in Western
Australia.

2. A de facto partner be defined in the De Facto Relationships Act 1990/91 to mean:

(a) in relation to a man, a woman who is living or has lived with a man as his
wife on a bona fide domestic basis although not married to him; and

(b) in relation to a woman, a man who is living or has lived with a woman as
her husband on a bona fide domestic basis although not married to her.

3. The Family Court of Western Australia be given jurisdiction to hear applications
under the De Facto Relationships Act 1990/91.

4. The Family Court should have the discretionary power to order the adjustment of
interests with respect to the property of persons who have been or who are in a de
facto relationship.

5. The Family Court should only make an order for the adjustment of property
interests where:

(a) the parties have lived together in a de facto relationship for a period of not
less than 3 years;

(b) there is a child of the parties to the application;

(c) the applicant has made substantial contributions for which the applicant
would not otherwise be adequately compensated; or

(d) the applicant has the care and control of a child of the respondent and a
failure to make the order would result in serious injustice to the applicant.

6. In an application made under the De Facto Relationships Act 1990/91 the Family
Court may make orders adjusting the property interests of the partners as is just
and equitable. In making a decision the Court should consider:

(a) the financial contributions made directly or indirectly by or on behalf of
either de facto partner to the acquisition, conservation or improvement of
any property of the partners or either of them, or to the financial resources
of the partners or either of them;

(b) the non-financial contributions made directly or indirectly by or on behalf
of either de facto partner to the acquisition, conservation or improvement
of any property of the partners or either of them, or to the financial
resources of the partners or either of them;

(c) contributions including any contribution made in the capacity of
homemaker or parent, made by either of the de facto partners to the
welfare of the other de facto partner or to the welfare of the family
constituted by the partners and one or more of the following, namely -

0) a child of the partners;
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(ii) a child accepted by the partners or either of them into the household
of the partners, whether or not the child is a child of either of the
partners.

7. The Family Court should be expressly empowered to declare the title or rights a de
facto partner has in property.

8. The Stamp Act 1921 be amended to grant exemption from stamp duty on
documents executed for the purpose of or in accordance with an order of the
Family Court made in proceedings for the adjustment of property.

9. The Family Court should have the discretionary power to make an order for
maintenance to a person who has been in a de facto relationship.

10. The Family Court should make an order for maintenance if, and only if:

(a) the applicant is unable to support himself or herself adequately by reason of
having the care and control of a child of both partners or of the other
partner; or

(b) the applicant is unable to support himself or herself adequately because the
applicant's earning capacity has been adversely affected by the
circumstances of the relationship and, in the opinion of the Court, first, an
order for maintenance would increase the applicant's earning capacity by
enabling him or her to undertake a course or programme of training or
education and, secondly, having regard to all the circumstances of the case,
it is reasonable to make the order.

11. (a) The duration of a maintenance order should, in the case of a child care
maintenance order be until the child reaches a specific age;

(b) in the case of a rehabilitative maintenance order the duration of the order
should not exceed 2 years from the date on which the order is made; and

(c) either party shall have the right to apply to the Family Court for a variation
of a maintenance order on the grounds of changed circumstances.

12. The Family Court should only make an order adjusting the property rights or for
maintenance where the application for the order was brought within 2 years of the
date on which the parties ceased or last ceased to be de facto partners unless the
Court grants leave to commence proceedings out of time because greater hardship
would be caused to an applicant if leave were not granted than would be caused to
the respondent if leave were granted.

13. A man and a woman who are not married to each other should be able to enter
into a cohabitation or separation agreement with respect to financial matters arising
out of their relationship. This agreement should be subject to and enforceable in
accordance with the ordinary law of contract.

14. In proceedings between de facto partners for the adjustment of property interests
or maintenance the Family Court should give effect to the terms of a cohabitation
or separation agreement if:

(a) the agreement is in writing and signed by the partner against whom it is to
be enforced;

(b) each of the partners received separate independent legal advice before
entering into the agreement; and
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(c) the circumstances of the parties have not so changed since the agreement
was entered into that it would lead to serious injustice to enforce the
agreement.

15. If a cohabitation or separation agreement does not satisfy the requirements of
Recommendation 14, the agreement should still be effective as a contract and its
provisions may still be enforceable between the partners. However, in proceedings
between the parties for the adjustment of property or for maintenance the Family
Court may vary or override the terms of the agreement.

16. The Family Court should have the power to grant an injunction for the personal
protection of a de facto partner or a child ordinarily residing in the same
household or restraining a de facto partner from entering the residence of the other
de facto partner or restraining a de facto partner from entering the place of work
of the other de facto partner.

(a)17. Where a person dies intestate, and is survived by a spouse and de facto
partner, the de facto partner should be entitled to the spouse's share on the
intestacy to the exclusion of the spouse if, and only if, the de facto partner
had lived with the deceased for a period of at least 3 years prior to his or
her death, and the deceased did not live with his or her spouse during any
part of that 3 year period;

(b) where a person dies intestate and is survived by a de facto partner and also
by children of another relationship, but not by a spouse, the de facto
partner should be entitled to the share on intestacy to which a spouse of the
deceased would have been entitled, if, and only if, the de facto partner
had lived with the deceased for a period of at least 3 years prior to his or
her death; and

(c) where a person dies intestate and is survived by a de facto partner, but not
a spouse or children of any other relationship, the de facto partner should
be entitled to the share on intestacy to which a spouse of the deceased
would have been entitled, if, and only if, the de facto partner was living
with the deceased at the time of his or her death.

18. Death certificates should record the name of a person with whom the deceased was
living on a de facto basis at the time of their death.

19. The Family Court be expressly empowered to declare whether or not a de facto
relationship exists or existed at a specified date or for a specified period between
two persons.

20. Current Workers Compensation legislation adequately recognises de facto
relationships and requires no change.
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1.1 The Select Committee on De Facto Relationships was appointed by the Legislative
Council on September 27 1989, and consists of one member from each of the
political parties, i.e. Honourables Beryl Jones (Chairperson) (Labor Party), John
Caldwell (National Party), and Muriel Patterson (Liberal Party).

1.2 The Committee was formed at the initiation of the Attorney General, Hon Joe
Berinson, with the following Terms of Reference:

To inquire into and report on -

(a) the general law applicable to de facto relationships in Western
Australia;

(b) the adequacy of that law and whether it should be extended.
modified or otherwise altered. particularly with reference to -

(i) the definition of de facto for the purposes of any
written law;

(ii) maintenance;

(iii) real and personal property;

(iv ) workers' compensation;

(v) inheritance;

(vi) domestic violence.

1.3 Historically there has been considerable pressure from both the community at large,
and lobby groups in particular, to address what are perceived to be glaring
deficiencies in the law when it comes to dealing with problems associated with de
facto relationships.

1.4 Advertisements for submissions to the Committee were published in The West
Australian on October 18 and October 21 1989, The Australian on October 18 1989,
The Countryman on October 19 1989 and the Sunday Times on October 22 1989.
The closing date was November 22 1989. However, the initial response was very
poor and necessitated a subsequent advertisement.

1.5 The second advertisement completely moved away from the usual formal style of
parliamentary advertisements and addressed the public directly as to their
knowledge of, or experience in, a de facto partnership and the law as it related to
them. The response was both immediate and dramatic. The Secretary to the
Committee was inundated with telephone calls from people either requesting
further information or wanting to relate their own experiences.

1.6 This information is included because it may well be time to re-evaluate the style of
advertisements used when calling for submissions if Committees wish to elicit a
greater response from the public.

1.7 As a result of taking both written and oral submissions the Committee was faced
with the conflicting opinions of those people who were either (l) opposed to any
form of legislation which would give recognition to de facto relationships and (2)
those who had suffered acutely as a result of a breakdown in, or a death of a
partner in a de facto relationship.

1.8 The Committee undertook a comprehensive study of the legislation in Western
Australia and other States of Australia, as well as Overseas, to identify both what is
and is not in existence concerning de facto partners, and the consequences thereof.
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1.9 It became apparent to the Committee that the law as it relates to de facto
partnerships in Western Australia is largely non-existent, apart from some
legislation where it applies to workers' compensation or some areas of
superannuation, for example. There is no Act which is specifically written to cover
de facto relationships.

1.10 After the Committee studied and made enquiries about the NSW De Facto Act
1984, which is the most recent legislation enacted in Australia, they formed the
opinion that it could provide an excellent model.

1.11 The NSW Law Reform Commission Report, from which the NSW Act was drawn,
was written as a result of a very detailed study which included wide consultation
with both church and legal bodies as well as other organisations. The examples and
conclusions reached by the Law Reform Commission echoed the Committee's own
conclusions.

1.12 We are fortunate in Western Australia that we already have a Family Court
experienced in handling domestic breakdowns and which offers counselling. After
consultation with the Chief Judge of the Family Court, Justice McCall, it was
agreed that the Family Court would be the appropriate court to hear disputes.

1.13 The Committee would like to make it clear that whilst it recognises the difficulties
some partners experience, and will be making recommendations for legislation to
provide some protection for those who are seriously disadvantaged, it does not
equate a de facto partnership with that of a marriage nor does the Committee
want the recommendations to be interpreted as in any way devaluing the marriage
contract. We recognise that some couples neither want nor seek to take on the
rights and responsibilities of a marriage. The Committee seeks only to address the
inequities at law which do seriously impact on a significant number of people in
our society.

1.14 The Committee would like to add one additional recommendation -

There is widespread ignorance as to the legal entitlements of de facto partnerships
which has at times led to many hardships being experienced due to false
assumptions being made.

Should our recommendations be accepted and legislation enacted, the Committee is
very strongly of the opinion that there should be widespread publicity to ensure
that people have every opportunity to be informed as to the law relating to de
facto relationships and the availability of advice.

1.15 A list of people who met with the Committee to give testimony is at Appendix A.

1.16 A breakdown of the content of submissions received is at Appendix B.

1.17 Actual submissions will not be tabled with this Report as many include confidential
information.
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2.1 The Australian Constitution gives the Commonwealth the power to legislate with
respect to "marriage" and "divorce and matrimonial causes". The Commonwealth
power to legislate does not extend to the rights and duties of de facto partners and
this power rests with the States.

2.2 Despite the fact that the Commonwealth does not have power to legislate with
respect to de facto relationships, it has recognised de facto relationships incidentally.
The main area of Commonwealth legislation where de facto relationships are
recognised is in Social Security legislation. De facto relationships are also recognised
in the Superannuation Act 1976, the Seamans Compensation Act 1911 and to a
limited extent in Taxation legislation.

2.3 In Western Australia existing legislation already recognises de facto relationships:

(i) Under the Workers Compensation and Assistance Act 1981 where death results
from a disability and a worker leaves dependants wholly or partly dependent
on his or her earnings then the dependant may be entitled to some
compensation. "Dependants" are defined as members of the worker's family
who are dependent on the worker at the time of death and "spouse" (i.e, a
member of the family) is defined to include a person who lived with the
worker on a permanent and bona fide domestic basis immediately before the
death of the worker if there is a dependant who is a child of that union, or a
person who has lived with the worker on a permanent bona fide domestic
basis for not less than 3 years.

(ii) The Inheritance (Family and Dependants Provision) Act 1972 enables the
Court to order provision out of the estate of a deceased person when that
person's Will or the operation of the Intestacy legislation fails to make
adequate provision for the proper maintenance, support, education or
advancement in life of certain family members. People eligible to apply
under this Act include a de facto widow or widower of the deceased who at
the time of the death of the deceased was being wholly or partially
maintained by the deceased, who is ordinarily a member of the household of
the deceased and for whom the deceased, in the opinion of the Court, had
some special moral responsibility to make provision.

(iii) The Criminal Injuries Compensation Act 1985 provides that where a person
has died as a consequence of an offence and a close relative of the deceased
person has suffered a loss then there may be an application for compensation
for that loss. A "close relative" is defined to include a person who, although
not married to the deceased person, lived with the deceased as husband or
wife on a permanent and bona fide domestic basis immediately before his or
her death if the deceased left any dependant who is a child of that union or
who lived with the deceased as husband or wife on a permanent and bona
fide domestic basis for not less than 3 years.

(iv) Under the Fatal Accidents Act 1959 if the death of a person is caused by
neglect or default that would have entitled the deceased party, should they
not have died, to maintain an action and recover damages, then an action can
be brought for damages in respect of the medical expenses incurred as a
result of the injury and for damages resulting from the death to a party for
whose benefit the action is brought. An action can be brought for the
benefit of a relative of the deceased person. A "relative" is defined to
include any person who, although not legally married to the deceased person,
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lived with the deceased person as a husband or wife on a permanent <

bona fide domestic basis immediately before his or her death if the decease
person left any dependant who is a child of that union or who lived with th.
deceased person as a husband or wife of the deceased on a permanent and
bona fide domestic basis for not less than 3 years.

(v) The Artificial Conception Act 1985 provides that a reference in the Act to a
married woman includes a reference to a woman who is living with a man on
a genuine domestic basis although not married to him, and reference to a
husband or wife of the person includes a person living with another person
of the opposite sex as his or her spouse under a genuine domestic basis
although not married to the other person.

2.4 In Western Australia, other matters that affect de facto relationships are determined
by the general law or ordinary principles of common law and equity. These matters
include -

(i) Property rights;

(ii) Maintenance; and

(iii) Cohabitation Agreements.

2.5 In 1984 NSW enacted the De Facto Relationships Act 1984 (NSW) which followed
very closely the recommendations of the NSW Law Reform Commission's Report on
De Facto Relationships (1983). In this Act a de facto relationship is defined to
mean the relationship between de facto partners being the relationship of living or
having lived together as husband and wife on a bona fide domestic basis although
not married to each other. The Act gives the Court the power in certain
circumstances to make such order adjusting the interests of the partners in the
property as to it seems just and equitable having regard to financial and non
financial contributions to property and contributions to the welfare of the
relationship or the family, including those made in the capacity of homemaker.
Unlike the Family Law Act 1975 (Cwth) this is confined to compensation for past
contributions and does not permit the Court to have regard to lost future security or
to differences in the parties' general financial positions on the breakdown of the
relationship. The legislation also permits in certain circumstances a claim to
maintenance. However the right to maintenance is limited and is based on the
applicant's inability to support himself or herself adequately if this is due to having
the care of a child of the partners or having suffered a reduction in an earning
capacity due to the circumstances of the relationship. The duration of this
maintenance is also limited. An order for maintenance or property adjustment can
only be made if the de facto relationship lasts for not less than 2 years or there was
a child of the parties or where substantial contributions would otherwise go
uncompensated or the applicant cares for the respondent's child and serious
injustice would otherwise result. The legislation also permits de facto partners to
contract out of the general provisions of the Act by entering a cohabitation or
separation agreement. However such agreements must be certified by solicitors to
be effective.

2.6 Victoria, in the Property Law Amendment Act 1987 (Vic), adopted almost identical
provisions as in the NSW Legislation for property adjustment. However, there are
no provisions relating to maintenance or cohabitation and separation agreements
such as in NSW.

2.7 In other States in Australia the position is very similar to that in Western Australia
with de facto relationships being recognised in various Acts but with property rights
and cohabitation agreements being governed by the general law and with no right to
maintenance.
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3.1 Statistics on the number of people living in de facto relationships are not readily
available. However figures from the Australian Bureau of Statistics show that a
study done with the Institute of Family Studies in 1986 (Families in Focus in WA)
revealed that 7.1% of all couples (i.e. married or de facto) live in a de facto
relationship in Western Australia. This compares with an earlier study done in 1982
which showed that the Australian wide figure of the percentage of all couples living
in a de facto relationship was 4.7%.

3.2 The majority of submissions received by the Committee related to particular
deficiencies in the current law. The two deficiencies most commonly identified
were:

(i) Property rights: The lack of recognition given to non-financial or indirect
contributions to property, to the relationship or to the family and the high
cost of legal action to establish property rights under the general law as it
now stands.

(ii) Succession and the fact that a de facto partner has no automatic entitlement
to the estate of their deceased partner where their de facto partner has died
without leaving a Will.

3.3 A number of submissions also indicated that the institution of marriage has a special
status and that de facto relationships should not be equated with marriage
relationships.

3.4 The Committee recognises that marriage does have a special status in the
community which arises largely from the public commitment entered into by the
parties to the marriage. Also parties to a de facto relationship may have
specifically chosen to avoid the legal consequences of marriage and to a certain
extent should be permitted this freedom of choice. For these reasons the
Committee recommends that de facto relationships should not be equated with
marriage relationships. However the Committee does recommend a number of
changes to rectify the significant injustices in the existing law. Submissions to the
Committee indicate that there is acceptance for such change.
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4.1 The Committee found a need for legislation to rectify significant injustices in the
existing law in the areas of property rights, maintenance, and cohabitation and
separation agreements arising from de facto relationships. The NSW De Facto
Relationships Act 1984 substantially complied with the recommendations of the NSW
Law Reform Commission Report on De Facto Relationships (1983). This Law
Reform Commission Report resulted from an issues paper, submissions,
consultations and seminars with major Churches and other interested groups, a
survey of legal practitioners, a record keeping project involving chamber
magistrates, a collection of case studies, an analysis of statistical information and
liaison with the Family Law Council. The NSW Law Reform Commission Report is
to a very large extent equally applicable in Western Australia. The NSW Legislation
has been effective now for some 6 years and there appears to have been very few
problems with the Legislation.

RECOMMENDATION 1

A new Act, the De Facto Relationships Act 1990/91, be enacted in Western
Australia.

4.2 The definition of a de facto relationship in the De Facto Relationships Act
1990/1991 should reflect the definitions existing in current legislation both for the
sake of consistency and so that decisions that have been made by tribunals and
courts interpreting the definition of de facto relationships can be used.

RECOMMENDATION 2
A de facto partner be defined in the De Facto Relationships Act 1990/1991 to
mean:

(a) in relation to a man, a woman who is living or has lived with a man as his
wife on a bona fide domestic basis although not married to him; and

(b) in relation to a woman, a man who is living or has lived with a woman as
her husband on a bona fide domestic basis although not married to her.

4.3 Until 1959 the Commonwealth chose not to exercise its power to legislate with
respect to marriage. Marriage continued to be dealt with under State law. The
Commonwealth enacted the Matrimonial Causes Act 1959 (Cwth) and the Marriage
Act 1961 (Cwth) both of which came into operation in 1961. The State Courts were
invested with federal jurisdiction by the Commonwealth and so continued to deal
with these matters. The Family Law Act 1975 (Cwth) substantially altered the law
relating to marriage and introduced the major reform of creating the Family Court
of Australia. However, the Act enabled any State to establish their own Family
Court at the expense of the Commonwealth. Western Australia chose to do this in
the Family Court Act 1975 (WA). The Family Court of Western Australia is
invested with federal jurisdiction by the Family Law Act 1975 (Cwth) and being a
State Court it also administers certain areas of State Family Law such as adoption
and ex-nuptial relationships. (Recently NSW, Victoria, South Australia and
Tasmania have referred the power to legislate with respect to children of ex-nuptial
relationships to the Commonwealth).

4.4 Western Australia is in a unique position amongst the States of Australia in that it
has its own Family Court and may grant this Court the jurisdiction to deal with any
matters. The Committee is of the opinion that the Family Court of Western
Australia is the appropriate Court to be granted jurisdiction of the De Facto
Relationships Act. The Family Court of Western Australia already deals with a
number of matters relating to de facto relationships such as issues of custody, access
and maintenance for children of de facto relationships. The same Court should be
able to deal with all aspects of de facto relationships.



7

4.5 Four of the submissions received by the Committee (including a submission from a
solicitor, a submission from the Women's Electoral Lobby and a submission from
the De Facto Relationships Law Reform Lobby) recommended that the Family
Court of Western Australia be granted jurisdiction to deal with de facto
relationships.

The Family Court of Western Australia be
under the De Facto Relationships Act 1990/91.

to hear applications

Property

4.6 Entitlement to property in a de facto relationship is governed by the general law on
the ordinary principles of common law and equity. Also of importance in property
disputes between de factos are the law relating to land, and the formal requirements
for the creation and dispositions of interest in land. The starting point to determine
ownership of property is the legal title to the property. Thus if the house is jointly
in the name of de facto partners they will usually be regarded as holding the
beneficial interest jointly. Similarly if a house is in the name of one of the de
facto partners then that party will generally be entitled to the full beneficial interest
in the house. However legal title to property is not conclusive and the other partner
may have a beneficial interest in the property:

(i) Resulting Trust - contributors to the purchase of property are presumed to
own a beneficial interest in the property in proportion to their respective
financial contributions. However only direct, financial contributions are
recognised so that non-financial contributions such as those of homemaker
are not recognised nor are indirect financial contributions such as financial
contributions to household expenditure (there is some indication from the
Courts that even contributions to mortgage repayments after the legal title
to the property has vested is an indirect financial contribution and so is not
recognised in the doctrine of resulting trust).

(ii) Constructive Trust Until recently, to establish a constructive trust a party
needed to establish that the parties had formed a common intention as to
the ownership of the beneficial interest in the property, that the party
claiming the beneficial interest acted to his or her detriment and that it
would be a fraud on the claimant for the other party to assert the claimant
had no beneficial interest in the property. The requirement of a common
intention often results in unpredictability in circumstances where there is
almost inevitably conflicting evidence. The doctrine does not remedy the
injustice of the situation where one party contributes substantially to the
property of the relationship or to the relationship but the other party had
no intention that they should have a beneficial interest in the property. In
the last few years the courts have begun to impose constructive trusts in
wider circumstances than outlined above. This seems to be based on a joint
relationship where the parties have pooled their resources and where it
would be unconscionable to allow the property to remain as it was.
However this is a recent development in the law and there is uncertainty
surrounding the doctrine now.

(iii) Proprietory Estoppel - This applies where a person acts to his or her
detriment in reliance of a mistaken expectation created or encouraged by
the other party that he or she will acquire an interest in property. It is
very similar to the common intention constructive trust. However it has
rarely been used in disputes between de [actos.
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4.7 There are two main problems with the general law relating to property as it is now.
The first of these is that the doctrines outlined above are developing concepts and
so there is little certainty. Thus persons who have been in a de facto relationship
are often unable to determine what their rights are and must take expensive legal
action in order to determine their rights. The second main problem is that it seems
that the doctrines do not recognise all the contributions made by parties to a de
facto relationship and contributions such as homemaking and parenting are ignored.
These two main problems were raised frequently in submissions to the Committee.
We suggest that in certain circumstances the Family Court be given discretionary
jurisdiction to alter property rights taking into account contributions of a kind
which current law does not adequately recognise.

RECOMMENDATION 4

The Family Court should have the discretionary power to order the adjustment of
interests with respect to the property of persons who have been or who are in a de
facto relationship.

RECOMMENDATION 5

The Family Court should only make an order for the adjustment of property
interests where:

(a) the parties have lived together in a de facto relationship for a period of not
less than 3 years;

(b) there is a child to the parties to the application;

(c) the applicant has made substantial contributions for which the applicant
would not otherwise be adequately compensated; or

(d) the applicant has the care and control of a child of the respondent and a
failure to make the order would result in serious injustice to the applicant.

4.8 The existing law fails to give sufficient recognition to indirect financial and non
financial contributions by one partner to the acquisition, conservation or
improvement of assets, such as contributions to the family's household expenses
which assist the other partner to acquire assets in his or her own name and to
financial and non-financial contributions by one partner to the welfare of the other
partner or to children of the relationship, including contributions made in the
capacity of homemaker and parent. In relation to legal marriages the Family Court
has a discretion to make such an order as it thinks fit altering the interests in
property. However, the Court's discretion must be exercised having regard to past
contributions to property and to family welfare and the present and future needs of
the partners. The Committee recommends that the Family Court also be given
jurisdiction to make such an order as it thinks fit altering the interest in property
of de facto partners having regard to past contributions to property, financial
resources and to family welfare. Given the distinction between marriage and de
facto relationships, the Committee recommends that there not be a prospective
element (i.e. taking into account the future needs of the parties) in the De Facto
Relationships Act. However, we recommend that contribution to "financial
resources" be recognised, bearing in mind in particular superannuation entitlements
which are not "property". A de facto partner's earnings may be applied to
household expenses so that the other partner can afford to make payments to a
superannuation fund and in these circumstances we submit that the Court should be
able to take into account the applicant's contributions in allocating the property for
the parties.
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In an application made under the De Facto Relationships Act 1990/1991 the Family
Court may make orders adjusting the property interests of the partners as is just
and equitable. In a decision the Court should consider:

(a) the financial contributions made directly or indirectly by or on behalf of
either de facto partner to the acquisition, conservation or improvement of
any property of the partners or either of or to the financial
resources of the partners or either of

(b) the non-financial contributions made directly or indirectly by or on behalf
of either de facto partner to the acquisition, conservation or improvement
of any property of the partners or either of them, or to the financial
resources of the parties or either of them;

(c) contributions including any contribution made in the capacity of
homemaker or parent, made by either of the de facto partners to the
welfare of the other de facto partner or to the welfare of the family
constituted by the partners and one or more of the following, namely

(i) a child of the partners; or

(il) a child accepted by the partners or either of them into the
household of the partners, whether or not the child is a child of
either of the partners.

4.9 The Committee has recommended that the Family Court have the jurisdiction to
adjust property interests between de facto partners having regard to their respective
contributions. However, it may be necessary to determine the existing property
rights of the parties under general principles of law without adjusting those rights.
Neither party may wish to invoke the jurisdiction of the Court to adjust property
rights, neither party may be able to invoke the jurisdiction because the basic
requirement of cohabitation for a specified time has not been satisfied or
proceedings have not been instituted within the required time, existing rights may
be uncertain and may need to be ascertained before an order for adjustment can be
made or a third party may claim an interest in disputed property. We recommend
that the Family Court be given the power to declare existing property rights.

RECOMMENDATION 7

The Family Court should be expressly empowered to declare the title or rights a de
facto partner has in property.

Stamp Duty

4.10 Certain conveyances are exempt from stamp duty and this includes conveyances of
property under a maintenance agreement or under Order under the Family Court
Act 1975 (WA) or the Family Law Act 1975 (Cwth). The Committee is of the
opinion that stamp duty should not be paid where property is ordered to be
conveyed under the De Facto Relationships Act.

The Stamp Act 1921 be amended to grant exemption from stamp duty on documents
executed for the purpose of or in accordance with an order of the Family Court
made in proceedings for the adjustment of property.



10

4.11 Currently a person living in a de facto relationship in Western Australia is under no
legal obligation to support his or her partner, either during their relationship or
after it has ended. Nor can a person who has custody of children born during a de
facto relationship obtain a maintenance order for himself or herself from his or her
de facto partner although he or she may claim maintenance on behalf of the
children in his or her care.

4.12 The Courts and legislators have moved away from the principle of life long support
owed by a husband to a wife to an approach which emphasises the need for the
parties to attain or regain financial independence and stresses the financial
rehabilitation of the claimant. However we think there is some room to extend the
maintenance obligation to de facto partners.

4.13 The current law often causes serious injustice by failing to provide alleviation, even
temporarily, of financial hardship caused by the breakdown of a de facto
relationship. A person's inability to support himself or herself may clearly arise
from a de facto relationship such as where a person cannot support himself or
herself adequately because of his or her responsibilities to care for children born
during the relationship or because they have been out of the workforce for some
time, homemaking and caring for children.

4.14 The Committee recommends that the general principle relating to maintenance
between de facto partners is that each partner is responsible for supporting himself
or herself and that generally neither should be entitled to claim maintenance from
the other. However maintenance should be ordered for certain specific needs which
can be attributed to the relationship between the parties, and either party should
have the right to apply for a variation of a maintenance order on the grounds of
changed circumstances.

The Family Court should have the discretionary power to make an order for
maintenance to a person who has been in a de facto relationship.

RECOMMENDATION 10

The Family Court should make an order for maintenance if, and only if:

(a) the applicant is unable to support himself or herself adequately by reason
of having the care and control of a child of both partners or of the other
partner; or

(b) the applicant is unable to support himself or herself adequately because the
applicant's earning capacity has been adversely affected by the
circumstances of the relationship and, in the opinion of the Court, first, an
order for maintenance would increase the applicant's earning capacity by
enabling him or her to undertake a course or programme training or
education, and secondly, having regard to all the circumstances of the case,
it is reasonable to make the order.

(a) The duration of a maintenance order should, in the case of a child care
maintenance order be until the child reaches a specific age;

(b) in the case of a rehabilitative maintenance the duration of the order
should not exceed 2 years from the date on which the order is made; and
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(c) either party shall have the right to apply to the Family Court for a
variation of a maintenance order on the grounds of changed circumstances.

4.15 Should a person intend to bring an application for the adjustment of property or for
maintenance under the De Facto Relationships Act 1990/1991 they should be
required to do so within a specified time. Under the Family Law Act 1975 (Cwth)
proceedings with respect to property or maintenance must be made within 12
months from the date of the decree. This is not applicable to de facto relationships
and the Committee is of the view that 2 years after the breakdown of a de facto
relationship is a reasonable time for financial questions to be settled.

The Family Court should only make an order adjusting property rights or for
maintenance where the application for the order was brought within 2 years of the
date on which the partners ceased or last ceased to be de facto partners unless the
Court grants leave to commence proceedings out of time because greater hardship
would be caused to an applicant if leave were not granted than would be caused to
the respondent if leave were granted,

4.16 These recommendations regarding maintenance differ from the situation applicable
to legally married couples. The entitlement of a legal spouse to maintenance is
based on an inability to support oneself (by reason of having the care of a child
under the age of 18 of the marriage; or by reason of age or mental or physical
capacity for gainful employment; or for any other adequate reason) and on the
other party's financial position. The recommendations made for de facto partners
limit the entitlement to maintenance to where there is an inability to support oneself
arising from the relationship. Additionally the recommendations include a limit on
the time that a partner may receive maintenance.

Cohabitation and Separation Agreements

4.17 A cohabitation agreement is an agreement entered into by a de facto couple before
they began to live together or during the course of their relationship. A separation
agreement is an agreement entered into by a de facto couple after or in
contemplation of their separation. The agreements are most likely to deal with
financial matters such as the interest of the parties in property and their
responsibilities in relation to debts. A separation agreement may involve an
agreement as to the payment of maintenance.

4.18 There are currently doubts as to the validity of cohabitation and separation
agreements as some agreements might be held to be void because they are "contrary
to public policy" in that they promote immorality.

4.19 A number of submissions made to this Committee addressed the issue of agreements
between de facto partners. Four of the submissions expressed the view that such
agreements should be enforceable (although some tempered this with the proviso
that the agreement is registered or in writing). Another of the submissions
questioned the situation where a person was forced to enter into an agreement by
their de facto partner.

4.20 The submissions received by the Committee reflect both sides of the argument for
and against enforceability of cohabitation and separation agreements. The
advantages of the enforceability of such agreements are the avoidance of court
proceedings between the parties, certainly so that the parties will be able to plan
their future financial affairs according to their own rules and the fact that it
permits people entering into de facto relationships freedom of choice. Arguments
against the enforceability are that it might be inappropriate to allow close
relationships to be regulated by formal contracts and that such agreements may lead
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to hardship and injustice. As a consequence of the close relationship one partner
may be able to convince the other partner to enter into an unfair or harsh
agreement. One partner may feel that they are unable to dispute the terms of the
agreement for fear of harming the relationship or may place too much trust in the
other partner. Similarly injustice or hardship may result where a cohabitation
agreement is entered into and later the circumstances change substantially. This
may occur where a de facto couple enter into a cohabitation agreement in
circumstances where they are both engaged in paid employment and their intention
is that this will continue. However, they may later have children and one partner
may cease paid employment to care for the children for a number of years. In
these circumstances it may be unfair or unjust to enforce the original agreement.

4.21 Despite the disadvantages of enforceable agreement, the Committee is of the view
that the general principle should be that cohabitation and separation agreements
between de facto partners with respect to financial matters arising out of their
relationship should be enforceable under the general law.

RECOMMENDATION 13

A man and a woman who are not married to each other should be able to enter
into a cohabitation or separation agreement with respect to financial matters
arising out of their relationship. This agreement should be subject to and
enforceable in accordance with the ordinary law of contract.

4.22 However, the Committee believes that there should be some safeguards to prevent
the injustices that may occur from enforcing cohabitation and separation
agreements. The Committee is of the opinion that the Family Court should retain
the power to order readjustment of property or maintenance contrary to the terms
of the agreement regardless of the fact that the agreement is in writing and the
parties have obtained independent legal advice or where, and only where, the
circumstances of the parties have so changed since the agreement was entered into
that it would lead to serious injustice to enforce the agreement according to its
terms.

In proceedings between de facto partners for the adjustment of property interests or
maintenance the Family Court should give effect to the terms of a cohabitation or
separation agreement if:

(a) the agreement is in writing and signed by the partner against whom it is to
be enforced;

(b) each of the parties recei ved separate independent legal ad vice before
entering into the agreement; and

(c) the circumstances of the parties have not so changed since the agreement
was entered into that it would lead to serious injustice to enforce the
agreement.

4.23 The effect of this would be that a cohabitation or separation agreement that is in
writing and signed by the partners where separate and independent legal advice has
been given will be binding and the Family Court should not be able to order
property adjustment or maintenance contrary to the agreement unless the
circumstances had so changed that to enforce the agreement would lead to serious
injustice. (Of course the Court will be able to make such orders if the agreements
do not cover the matter in dispute.)

4.24 If the cohabitation or separation agreement is not in writing signed by the partners
or the parties have not received separate and independent legal advice then it may
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still be a binding contract however the Family Court need not give effect to it in an
application to adjust property or award maintenance. However, the Court may have
regard to the agreement when considering an application to adjust property interests
or award maintenance.

If a cohabitation or separation agreement does not satisfy the requirements
Recommendation 14 the agreement should still be effective as a contract and its
provisions may still be enforceable between the partners. However, in proceedings
between the parties for the adjustment of property or for maintenance the Family
Court may vary or override the terms of the agreement.

4.25 The NSW De Facto Relationships Act 1984 distinguishes between cohabitation and
separation agreements and only permits the Family Court to override a written
agreement where independent legal advice has been obtained if it is a cohabitation
agreement and not a separation agreement on the basis that with a separation
agreement there is a need for certainty that financial disputes have been resolved.
The Committee is of the view that sufficient certainty can be obtained by still
allowing the Court to override the terms of a separation agreement if the
circumstances of the parties had so changed since the agreement was entered into
that it would lead to serious injustice to enforce the agreement. It is unlikely that
the Court would often override a separation agreement on this ground as an
application can only be brought within 2 years of the breakdown of the
relationship, allowing little time for the circumstances of the parties to change
significantly and the Court would have to find that serious injustice would result
before it could override the terms of the agreement.

4.26 The Family Law Act 1975 (Cwth) provides that parties to a legal marriage may have
a registered financial agreement (s.86) or an approved financial agreement (s.87). A
registered agreement is enforceable but need not be given effect to by the Family
Court in an application for property redistribution or maintenance. A financial
agreement approved by the Family Court (under s.87 of the Family Law Act 1975
(Cwth)) permits the parties to contract out of some of the maintenance and property
provisions of the legislation. The Court is not to approve such an agreement unless
it is satisfied that its provisions are "proper". With an approved financial agreement
the Family Court cannot order maintenance for a spouse or the redistribution of
property in contravention of the agreement except in limited and specified
circumstances.

Restraining Orders

4.27 Currently a person who suffers domestic violence or reasonably apprehends that
domestic violence will occur can seek a restraining order from a magistrate under
Sections 172, 173 and 174 of the Justices Act 1902 (WA). Under Commonwealth
law a married person who is assaulted or fears assault by his or her spouse may
apply to the Family Court for an injunction restraining the spouse from making
further attacks or, if appropriate, from entering the matrimonial home. The Family
Court has power to issue an injunction for the personal protection of a party to the
marriage. However this does not extend to de facto spouses. The Committee
recommends that the Family Court be given the power to make restraining orders
against de facto spouses. The advantage of this is that if there is already a dispute
in the Family Court it is often simpler for the partner to seek a restraining order in
the Family Court rather than under the Justice Act. Also there are some indications
that magistrates may be reluctant to make an order which in some way may impinge
on an associated property dispute.
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The Family Court should have the power to grant an injunction for the personal
protection of a de facto partner or a child ordinarily residing in the same
household or restraining a de facto partner from entering the residence of the
other de facto or restraining a de facto from entering the place of
work of the other de facto partner.

Intestacy

4.28 Currently in Western Australia when a person dies his or her property will be
distributed in one of three ways. Firstly, the deceased person may have made a will
which disposes of the property to named beneficiaries. Secondly, a person may die
without leaving a will or leaving a will which does not adequately dispose of the
whole of his or her property (i.e. they die totally or partially intestate). In this case
the property is disposed of in accordance with the provisions of the Administration
Act 1903. Thirdly, the terms of the deceased person's will or the provisions that
apply on intestacy in the Administration Act may be altered by a court order made
under the Inheritance (Family and Dependants Provision) Act 1972. This Act
enables the Court to order provision as to the estate of a deceased person when that
person's will or the operation of the intestacy legislation fails to make adequate
provision for the proper maintenance, support, education or advancement in life of
certain family members.

4.29 The Administration Act 1903 does not include de facto spouses among those entitled
to the distribution of the property. The law in WA is the same as it was in NSW
prior to 1984. In 1984 in NSW the Supreme Court there found that a woman who
had lived with a man for 20 years could not establish she had acquired a beneficial
interest in his estate. He died without leaving a will and it was held that she was
not entitled to any share of the estate. Since he had no other relatives his estate
passed to the Crown. Should the same situation arise in WA today the estate would
also pass to the Crown.

4.30 Quite a number of the submissions made to this Committee suggested that de facto
spouses be recognised under the Administration Act (these included submissions
from ANZ Trustees, Perpetual Trustees and Northmore Hale Davy & Leake
(Solicitors and Barristersj). Currently a person who has been in a de facto
relationship where the other partner has died intestate would obtain nothing from
the estate unless they successfully applied under the Inheritance (Family and
Dependants Provision) Act 1972. The Committee recommends that de facto spouses
be included in Section 14 of the Administration Act so that on the intestacy of the
other partner they are entitled to intestate property. However, the de facto
partner's claim needs to be "ranked" with the other claims and the Committee
recommends changes to bring the Administration Act in line with the NSW Wills.
Probate & Administration (De Facto Relationships) Amendment Act. 1984.

RECOMMENDATION 17

(a) Where a person dies intestate, and is survived by a spouse and a de facto
partner, the de facto partner should be entitled to the spouse's share on the
intestacy to the exclusion of the spouse if, and only if, the de facto partner
had lived with the deceased for a period of at least 3 years prior to his or
her death, and the deceased did not live with his or her spouse during any
part of that 3 year period;

(b) where a person dies intestate and is survived by a de facto partner and also
children of another relationship, but not by a spouse, the de facto

n",.,tn,' .. should be entitled to the share on intestacy to which a spouse of
the deceased would have been entitled, and only the de facto partner



15

had lived with the deceased for a period of at least 3 years prior to his or
her death; and

(c) where a person dies intestate and is survived by a de facto partner, but not
a spouse or children of any other relationship, the de facto partner should
be entitled to the share on intestacy to which a spouse of the deceased
would have been entitled, if, and only if, the de facto partner was living
with the deceased at the time of his or her death.

4.31 Currently, death certificates record the names of the deceased's spouse or ex spouse.
However, the certificate does not include the name of any de facto spouse. This
may cause distress to a de facto partner who obtains a death certificate for their
deceased de facto spouse and finds the deceased's legal spouse is recorded on the
certificate, but not their own name. The Committee recommends that the name of
a de facto spouse residing with the deceased person at the time of death also be
recorded on the death certificate.

Death certificates should record the name of the person with whom the deceased
person was living on a de facto basis at the time of their death.

Declaration as to the Existence of a De Facto Relationship

4.32 In all the areas outlined above the question of whether a person is or has lived in a
de facto relationship is extremely important. The Committee believes that the
Family Court should be able to make a declaration as to whether a de facto
relationship exists or existed. A declaration could be sought, for example, by a de
facto partner whose partner has died and where another relative denies that a de
facto relationship existed or existed for the prerequisite time and so claims the de
facto partner is not entitled to a share in the estate.

The Family Court be expressly empowered to declare whether or not a de facto
relationship exists or existed at a specified date or for a specified period between
two persons.

Workers Compensation and De Facto Relationships

4.33 The Workers Compensation and Assistance Act 1981 currently recognises de facto
relationships. Under the Act a de facto partner totally or partially dependent on
the other partner is entitled to compensation if the other de facto partner dies as a
result of an accident arising out of his or her employment and in limited
circumstances if the other partner had been receiving weekly payments of
compensation for at least 6 months prior to his or her death where the death is not
related to the accident arising out of his or her employment.

The Workers Compensation and Assistance Act 1981 defines "dependants" as members
of the worker's family dependent on the worker at the time of the death, "member
of a family" to include a spouse and "spouse" to include a person who lived with the
worker on a permanent and bona fide domestic basis immediately before the death
of the worker if there is a dependant who is child of that union or a person who
has lived with the worker on a permanent and bona fide domestic basis for not less
than 3 years.

The Committee is of the view that the Workers Compensation and Assistance Act
1981 currently adequately recognises de facto relationships so that no unnecessary
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hardship or injustice is caused. The Committee recommends no changes to current
Workers Compensation legislation.

Current Workers Compensation legislation adequately recognises de facto
relationships and requires no change.
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APPENDIX B

SUMMARY OF SUBMISSIONS

The Committee received 99 written submissions and innumerable telephone calls.

(1)

A large number of submissions addressed the issue of inadequacies and inequities
in the current law and suggested legislative changes to remedy these. The two
areas of inadequacy most commonly identified were -

1. The law relating to property owned by persons in a de facto relationship
and the high cost of settling property disputes between de facto couples.

2. Inheritance and the entitlement of a de facto partner to the other partner's
estate.

Written submissions that addressed specific areas of inadequacy in the current law
came from individuals relating personal experiences, lawyers, trustee organisations
administering deceased estates, and other organisations. Suggested changes to the
law included giving the Family Court the power to determine property disputes
between de facto partners, recognising the rights of a de facto partner to the estate
of the other de facto partner especially when they have died intestate, making
agreements between de facto partners relating to property enforceable, treating de
facto relationships as legal marriages and adopting legislation similar to that in
place in New South Wales. The majority of telephone calls related to personal
hardships and requests to the Committee for assistance and advice.

(2) De Facto Relationships and Marriage

Other submissions stated that giving legal recognition to de facto relationships
devalued the institution of marriage or that as persons in de facto relationships
chose not to get married the law should not place obligations on them nor protect
them.

(3) Education on the Implications of De Facto Relationships

A very large number of submissions requested further information relating to the
law as it applies to de facto relationships revealing a general ignorance of the legal
implications of de facto relationships. A broad education programme is dearly
needed and was recommended in submissions.

(4) Other Matters

Other matters addressed in submissions were:

(i) a de facto partner's name is not recorded on a person's death certificate,
although an ex-legal spouse's name is;

(ii) the inconsistency in government departments in recognising de facto
relationships; and

(iii) the Social Security and Taxation implications of de facto relationships.


